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QUIA  TIMET  ACTION. 

See  No.  1  of  "Injunction,"  13  R.  C.  56. 


QUO   WARRANTO   INFORMATION. 

See  No.  9  of  "  Corporation  '"  and  Notes,  7  K.  C.  328  et  seq. 

No.  1.  —  REX    V.   WHIT  WELL. 
(K.  B.  1792.) 

No.  2.  —  REG.    r.  TIDY. 
(Q.  B.  1).  1892.) 

RULE. 

In  order  to  give  ground  for  an  information  in  the  nature 
of  a  quo  warranto,  there  must  be  a  de  facto  possession  of,  as 
well  as  a  claim  to  the  office. 

Rex  V.  Whitwell. 

5  Term  Reports,  85-87  (2  H.  R.  545). 
Quo  warranto.  —  Grounds  of.  —  [her  as  we/I  as  claim. 

There  must  be  an  user  as  well  as  a  claim  of  a  franchise  in  order  to  [85] 
found  an  application  for  an  information  in  nature  of  a  r/uo  warranto. 
Stating  that  the  defendant  who  was  elected  to  an  office  had  tendered  himself 
to  be  sworn  in  is  not  sufficient. 

Bower  and  Dayrell  showed  cause  against  a  rvilo  for  an  iiil'ornia- 
tion  in  nature  of  a  quo  warranto  against  the  defendant  for  claim- 
ing to  be  sheriff'  of  Coventry.  They  stated  as  a  decisive  objection 
that  he  had  not  been  sworn  in,  or  done  any  act  of  office  whatever. 

Erskine,  Willis,  and  Reader,  in  support  of  tlie  ap])lication,  said 
that  it  was  sufficient  if  a  party  claimed  an  office  to  which  lie  liad 
VOL.  xxri.  —  1 
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l)eeii  elected.  That  in  the  present  case  it  appeared  from  the  affi- 
davits that  tht  defendant  had  been  formerly  elected  to  the  office, 
and  had  tendered  himself  to  be  sworn  in  ;  but  it  was  thought  not 
expedient  to  administer  the  oath,  inasmuch  as  he  had  not  taken 
the  sacrament  within  one  year  next  before  his  election,  pursuant 
to  the  13  Car.  II.  st.  2,  c.  1.  That  if  this  application  should  be 
refused,  the  consequence  would  be  that,  as  the  defendant  insisted 
on  his  election,  there  could  be  no  sheriff  capable  of  acting  for  that 
city.  For  that  the  Court  would  not  grant  a  mandamus  to  the  cor- 
poration to  proceed  to  another  election,  unless  there  had  been  a 
mere  colourable  election,  which  could  not  be  said  to  be  the  case 
here.  That  if  the  Court  were  not  now  to  interpose,  the  defendant 
would,  after  the  expiration  of  six  months  from  the  time  of  his 
election,  take  upon  himself  the  actual  exercise  of  the  office,  with- 
out receiving  the  sacrament,  or  taking  the  oaths  of  office,  without 
receiving  the  sacrament,  or  taking  the  oaths  of  office,  for  that  he 
would  then  be  protected  by  the  stat.  5  Geo.  I.  c.  6,  which  enacts, 
"  that  the  party  shall  incur  no  forfeiture,  &c. ,  unless  the  prosecu- 
tion be  commenced  within  six  months  after  the  election. "  They 
admitted,  indeed,  that  it  was  said  in  Bex  v.  Ponsoiiby,  25  Geo. 
IT.,  cited  in  Bull.  N.  P.  211,  reported  also  in  Say.  245,  247,  that 
there  must  be  an  user  as  well  as  a  claim  before  this  application 
could  be  made,  but  contended  that  that  could  not  be  true  as  a 
general  proposition,  for  that  an  information  in  nature  of  quo  i.var- 
ranfo  had  been  granted  for  claiming  to  Ije  a  burgage  tenant  (case 
of  the  Borourjhof  Horsham,  .3  T.  E.  599  n. ),  though  no  user  was  or 
could  be  stated.  So  for  claiming  an  exclusive  ferry  (Trem.  P.  C. 
c.  446,  2  Lev.  139),  or  an  exception  from  local  jurisdiction  (Co. 
Entr.  528  a),  where  the  franchise  must  rest  in  claim.  That  in 
Rex  V.   Newling,    3   T.    R    310,   it  was  not  doubted  l)ut  that,   if 

it  had  clearly  appeared  that  the  party  had  not  been 
[*  86]  *  sworn   in,  the  information  would  have  gone,   though  no 

user  by  the  defendant  was  there  sworn  to.  That  an  infor- 
mation ought  to  be  granted  in  the  case  of  an  improper  admission 
to  an  office,  though  the  oath  were  not  administered  to  the  party, 
nor  any  user  sworn  to ;  for  that  the  defendant  by  offering  to  be 
sworn  into  the  office  insisted  on  his  election ;  and  that  in  this 
sense  must  the  rule  respecting  user,  as  laid  down  in  Rex  v. 
Pmuonly,  be  understood.  They  also  added,  that  this  application 
had  been  made  in  preference  to  one  for  a  criminal    information 
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against  the  defendant,  for  not  taking  upon  him  the  office,  which 
(they  feared)  wouhl  have  been  rejected,  since  that  might  have 
subjected  him  to  the  penalties  of  another  law  {Harrison  v.  Uvam, 
6  Bro.  P.  C.  181). 

BuLLEK,  J.  (absent,  Lord  Kenyon,  Ch.  J. ).  —  No  instance  has 
been  produced  in  which  the  Court  have  granted  an  information  in 
nature  of  qiio  ivarranto,  where  the  party  against  whom  it  was 
applied  for  has  not  been  in  the  actual  possession  of  the  office.  No. 
such  instance  can  have  happened  ;  and  all  the  cases  cited  are  the 
other  way.  In  Bex  v.  Ponsonhy,  the  Court  expressly  held  that 
there  must  be  an  user  as  well  as  a  claim  in  order  to  found  such  an 
application.  This  is  evident  from  the  very  nature  of  the  case. 
The  defendant  does  not  now  claim  to  exercise  his  office  of  sheriff; 
he  merely  claims  a  right  to  take  the  oaths  of  office,  in  order  that 
he  may  be  invested  with  that  corporate  character.  But  until  the 
oaths  have  been  administered  to  him,  he  does  not  claim  to  exer- 
cise the  office.  It  has  been  said  that  the  Court  ought  to  grant  this 
application,  because  it  is  the  only  remedy ;  for  that  under  tliese 
circumstances  they  cannot  grant  a  criminal  information  or  a  man- 
damus :  whether  they  can  interfere  in  the  one  or  other  of  those 
modes  must  depend  on  the  particular  circumstances  of  the  case, 
upon  which  they  will  decide  when  it  is  regularly  brought  before 
them.  For  the  present,  it  is  sufficient  to  observe  that  tlie  Court 
have  granted  criminal  informations  against  persons  for  not  taking 
upon  them  offices  to  which  they  have  been  legally  elected.  1 
remember  a  case  of  Rex  v.  Broiim  tried  before  me  at  Liverpool 
upon  that  very  ground.  But  certainly  the  Court  cannot  entertain 
such  an  application  as  the  present,  no  user  by  the  defendant  hav- 
ing been  pretended. 

Grose,  J.  —  This  is  an  application  against  the  defendant  foi' 
claiming  to  exercise  the  office  of  sheriff.  The  answer  is,  H(f 
makes  no  such  claim.  This  information  issues  on  the  supposition 
of  some  usurpation  on  the  Crown :  but  how  can  a  man  be 
said  *  to  usurp  an  office,  when  he  is  not  in  possession  oi'  in  [*  87] 
the  exercise  of  it. 

Rule  discharged. 


QUO    WAKKANTO    INKOll.M ATION. 


Ho.  2.  — Beg.  V.  Tidy,  1892,  2  Q.  B.  179,  180. 


Reg.  V.  Tidy. 

189>2.  2  g.  n.  179-181  (s.  c.'til  L.  J.  Q.  IJ.  791  ;  t;7  L.  'I'.  :i\9  ;  41  W.  K.  128). 

[179j       (^«o  ira;va;i/(>.  —  Acceptance  of  iiiaunpntihh   Office  — Non-corporate 
Office.  —  Necessiji/  j'or  l^scr. 

In  order  to  make  the  remedy  hy  fjno  warnitito  applicable  in  the  case  of  a 
non-corporate  office,  there  nui.st  be  somethiiii,^  more  than  mere  acceptance  of 
the  office. 

Defendant,  while  holding  the  office  nf  churchwarden,  was  proposed  for  th(; 
office  of  vestry  clerk  and  declared  elected.  He  published  a  letter  thanking  the 
electors,  but  never  acted  as  vestry  clerk. 

On  an  application  for  a  quo  warranto,  on  the  ground  that  the  office  of  vestry 
clerk  was  incompatible  with  tliat  of  churchwarden  :  — 

Held,  that  what  defendant  had  done  was  not  such  an  exercise  of  the  office 
of  vestry  clerk  as  to  render  the  remedy  by  quo  irarranio  applicable. 

All  order  nisi  was  granted  on  May  12,  1892,  for  an  information 
in  the  nature  of  a  quo  vjarratito  to  show  by  what  authority  the 
defendant,  Mr.  Tidy,  claimed  to  exercise  the  oftice  of  vestry  clerk 
for  the  parish  of  Ealing. 

Mr.  Tidy  was  churchwarden,  and  his  term  of  office  expired  at 
Easter,  1892.  Before  that  date,  and  while  he  held  tlie  oftice  of 
churchwarden,  a  meeting  was  held  for  the  election  of  a  vestry 
clerk.  Mr.  Tidy  was  proposed  for  the  office  of  vestry  clerk.  It 
wvas  ohjected  that  he  already  held  the  office  of  churchwarden,  which 
was  incompatible  with  the  office  of  vestry  clerk ;  but  he  was  de- 
clared elected.  He  published  a  letter  of  thanks  to  the  electors 
for  having  elected  him ;  but  he  had  not  acted  in  the 
[*  ]  80]  *  performance  of  the  duties  of  the  office  of  vestry  clerk,  and 
he  had  announced  tliat  he  accepted  on  the  condition  that 
he  was  not  to  act  in  that  office  until  his  term  of  office  as  church- 
warden slutuld  have  expired. 

Channell,  Q.  C.  (Wedderbuiu.  with  him),  showed  cause. 

A.B.  Kempe  supported  tlie  rule. 

[The  following  authorities  were  refened  to :  Bcr  v.  Fonsonhii, 
Say.  245,  and  see  2  Bro.  P.  C.  .311;  Bex  v.  Whihvell,  5  T.  R  85 
(p.  1,  ante);  Rex  v.  Tate,  4  East,  337;  Beg.  v.  Slatter,  11  A. 
&  E.  505:  Beg.  v.  Coals,  3  E.  &  B.  249,  23  L.  J.  Q.  B.  133; 
Reg.  v.  Pdizard,  L.  E.  2  Q.  B.  55  ;  Reg.  v.  Jones,  28  L.  T.  (N.  S. ) 
'^70  ;  Reg.  v.  Mayor  fif  Bamjor,  18  Q.  B.  D.  349,  affirmed  in  the 
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House  o(  Lords  by  Pritchard  v.    Mayor  of  Bangor,  13  App.  Cas. 
241]. 

Wkight,  J.  — I  am  of  opinion  that  the  order  aisi  ought  to  lie 
discharged,  on  the  ground  that  we  are  bound  by  the  decision  of 
the  Court  of  Queen's  Bench  in  Reg.  v.  Jones,  28  L.  T.  (N.S.)  270, 
a  case  which  was  decided  as  long  ago  as  1873,  which  has  probably 
been  under  the  consideration  of  the  Courts,  and  which  is  a  decision 
on  a  point  of  practice.  Apart  from  that  case,  there  might  perhaps 
be  nuich  to  be  said  in  favour  of  tlie  view  that,  where  all  has  been 
done  that  need  be  done,  the  office  is  to  be  regarded  as  full,  and  the 
remedy  by  g«o  warranto  may  l)e  applicable.  But  Beg.  v.  Jones 
shovvs  that,  in  the  case  of  a  non-corporate  office,  there  must  be  some- 
thing more  than  mere  acceptance.  I  desire  to  guard  against  the 
notion  that  in  all  cases  it  is  necessary  that  the  person  elected 
should  exercise  the  office.  In  the  case  of  a  corporate  office  the  old 
rule  is  that  the  existence  of  the  three  circumstances  of  election, 
acceptance,  and  admission  is  enough.  I  further  agree  with  the 
view  put  forward  by  Mr.  Channell  that  such  a  conditional  accep- 
tance as  was  intended  by  the  defendant  is  not  enougli  to  amount 
to  acceptance  of  an  office,  especially  where,  as  in  this  case,  the  per- 
formance of  the  condition  is  contrary  to  law. 

*  Collins,  J.  — I  am  of  the  same  opinion,  and  on  the  [*  181] 
saiiic  grounds.  Order  diseharged. 

ENGLISH   NOTES. 

By  the  Municipal  Coi-})orations  Act.  1882  (45  it  46  Vi.l.  c  50),  s.  .S7, 
it  is  enacted  as  follows: —  (1)  A  numicipal  election  may  be  (piestioiH'd 
by  an  election  petition  on  tlie  ground—  (a)  Tliat  tlie  election  was.  :is 
to  tlic  borough  or  ward,  wholly  avoided  by  general  In-ibery.  I  renting, 
undue  influence,  or  ))ersonation ;  or  (b)  That  the  election  was  iivoidc.l 
by  corrupt  practices  or  offenc(^s  against  thi.s  Part  committed  at  tlx-  iK  .•- 
tion  ;  or  (c)  That  the  person  whose  election  is  (juestioned  was  :it  ilic 
time  of  the  election  disqualified;  or  (d)  That  he  was  not  duly  rlrctr.l 
by  ii  majority  of  lawful  votes.  (2)  A  municipal  election  .shall  noi  !..• 
questioned  on  any  of  those  grounds  exce])t  by  an  election  jtetition. 

This  section  was  given  effect  to  in  the  case  of  Beg.  v.  Mayor  of  H'O,- 
goi\  affirmed  in  Hous(>,  of  Lords  by  Pntclmrd  v.  Mayor  of  Bo  injur 
cited  above.  In  that  case  a  (candidate  who  liad  the  greatest  nnujlier 
of   votes,    but    who    was    passed    over    by    the    returning    officer    on    I  he 
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grouiul  tluit  ln'  was  inoligibk',  nbtaiiu'tl  from  a  Divisional  Court  an 
order  for  a  jferemptory  inaudauius  to  tlie  mayor,  »S:e..  coiiimaiuling 
tliem  to  receive  and  count  his  vote  at  the  meeting  of  the  couneil,  and 
to  jiermit  liini  in  other  respects  to  exercise  the  office.  Tlie  Court  of 
Appeal  discharged  the  mandamiis;  and  the  House  of  Lords  affirmed 
the  judgment  of  the  Court  of  Appeal,  on  the  ground  that  the  statute 
provided  an  exclusive  mode  of  trying  the  question  of  tlie  election  ;  and 
that  it  could  not  be  tried  either  by  mandamus  or  quo  irarrarito. 

AMERICAN   NOTES. 

The  rule  correctly  states  the  American  law.  Mr.  High  says:  "  To  lay  the 
foiuidatiou  for  granting  an  information  in  the  nature  of  a  quo  warranto  to  test 
ihe  right  or  title  to  an  office,  there  must  in  all  cases  have  been  an  actual  pos- 
session and  user  of  the  franchise.  It  is  not  sufficient,  therefore,  that  the  per- 
son against  whom  the  remedy  is  invoked  should  have  merely  claimed  the  right 
to  take  the  official  oath,  but  an  absolute  user  must  also  be  shown."  Extraor- 
dinary Legal  Remedies,  3rd  ed.  s.  627,  citing  Kiufi  v.  Whitwell. 

Mr.  Spelling,  in  his  book  on  Extraordinary  Kelief,  s.  1784,  states  the  law 
in  similar  language.  See  State  v.  Chosen  Freeholders  of  Camden  Countij,  47 
Xew  Jersey  Law,  454;  State  v.  City  of  Bayonne,  58  New  Jersey  Law.  o25. 

In  People  v.  McCulloiigh,  11  Abbott's  Practice  Rep.,  New  Series,  129,  it 
was  held  that  an  information  in  the  nature  of  quo  warranto  will  not  lie  before 
the  beginning  of  the  term  of  office,  as  the  Court  can  only  give  a  judgment  of 
ouster,  and  there  must  be  an  existing  usurpation. 

The  taking  of  the  oath  of  office  within  the  time  prescribed  by  law  is  a 
sufficient  acceptance  and  user  of  the  office  to  sustain  qtw  warranto  proceedings, 
though  the  defendant  has  discharged  no  actual  duties  of  the  office.  People  v. 
Ca/laqhan,  83  Illinois,  128.  "  So  when  an  actual  user  is  shown,  the  respond- 
ent having  entered  into  the  office,  taken  the  official  oath,  and  performed  its 
duties  for  a  time,  and  still  claiming  to  be  entitled  to  the  office,  an  information 
will  lie,  even  though  he  neglects  and  refuses  longer  to  perform  the  duties  per- 
taining to  the  office."  High  on  Extraordinary  Legal  Remedies,  3rd  ed. 
s.  627.  citing  State  v.  Graham,  13  Kansas,  136. 

A  judgment  of  ouster  will  not  be  entered  against  an  officer  after  hi.s  teim 
of  office  has  expired,  where  no  rights  of  third  parties  are  involved.  Stale  v. 
Powell,  70  Northwestern  Rep.  592  (Iowa,  1897)  ;  Hurd  v.  Beck,  45  Pacific 
Rep.  92  (Kan.  1896). 
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RAILWAYS   AND   OTHER   PUBLIC   UNDER- 
TAKINGS. 

See  also  No.  8  of  "  Accident,"  I  R.  C.  296  et  seq. ;  Nos.  8  aud  9  and  notes  of 
""Carrier,"  5  R.  C.  350  et  seq.;  and  "Carrier,"  passim;  Part  II.  of  "  Corpok.v- 
TiON,"  7  K.  C.  380-486;  Nos.  10-13  of  "Equitable  Title,"  Sect.  IV.  (Equitable 
Execution),  10  K.  C.  .570-613;  Nos.  8  aud  9  aud  Nos.  21  and  22  of  "Mines  and 
Minerals,"  17  R.  C.  48.')  et  seq.,  685  et  seq.:  and  "Negligence,"  passim,  18  R.  C. 
621  et  seq. 

Section       I.  Rights  pending  Bill  in  Parliament. 

Section    II.  Statutory  Powers  (generally). 

Section  III.  Purchase  of  Laud. 

Section  IV.  Questions  of  Trespass. 

Section     V.  Various  Provisions. 


Section  I.  —  Bights  pending  Bill  in  Parliament. 

No.  1.— BRIGHT  V.   NOETH. 
(1846.) 

No.  2.  — MUNT   V.   SHKEWSBURY  AND   CHP:STER 
RAILWAY   CO. 

(1850.) 

No.  3.  — EAST   ANGLIAN    RAILWAYS   CO.  v.   EASTKRN 
COUNTIES    RAILWAY   CO. 

(1851.) 

RULE. 

The  trustees  of  eveiy  public  body  are  entitled  to  ;i|>i»ly 
the  corporate  funds  to  oppose  a  bill  in  Parliament  wliicli 
threatens  an  injury  to  their  pri\il(\iios  ;  but  not  to  ])roinote 
■a  bill  expected  to  confer  advantages  upon  the  body. 
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Bright  V.  North. 

•2  Phillips,  2lf.-2L'l   (<.  c.  num.  Brighton  r.  North,  Ifi  L.  ,1.  Cli.  255). 

Bill  in  Parlicnnent.  —  Opposition  h>/  Corporation .  —  Expem^cs  out  of 
<  'orporate  Funds. 

[216]  Under  an  Act  of  Parliament  by  which  the  conservators  of  river  banks 
were  empowered  to  apply  the  funds  tmder  their  control  (which  were 
raised  by  a  rate  upon  tlie  pro))rietors  of  adjacent  lands)  "  in  doing,  construct- 
ing, and  executing  all  such  works,  acts,  matters,  and  things  as  they  should 
from  time  to  time  deem  necessary,  proper,  or  expedient  for  putting  the  banks 
into  and  maintaining  the  same  in  a  pei'manent  state  of  stability."  Held,  that 
they  were  authorised  to  apply  a  portion  of  the  fund  in  watching  and.  if  nece^;- 
sary,  opposing,  a  liill  in  TarJiament  for  a  project  lower  down  the  river,  which 
was  likely  to  be  injurious  to  the  banks  under  their  superintendence. 

Thi.s  was  an  appeal  from  an  order  of  the  A^ice-Chancellor  Knight 
Bruce,  overruling  a  general  demurrer  to  the  bill  for  want  of  equity. 

By  an  Act  of  Parliament,  passed  in  the  first  year  of  the  present 
reign,  to  provide  for  the  better  conservation  of  the  banks  of  the 
river  Ouse,  in  the  county  of  Norfolk,  the  lands  adjacent  to  the 
banks  at  each  side  were  divided  into  six  districts,  and  it  was  pro- 
vided that  the  portion  of  the  banks  comprised  within  each  district 
should  be  maintained  by  commissioners  to  be  appointed  from 
among  the  owners  of  lands  of  a  certain  quantity  within  such 
district,  by  means  of  funds  to  be  levied  by  a  district  rate,  not 
exceeding  ox.  an  acre  in  each  year ;  and  the  fund  so  raised  was  to 
be  applied  "  in  making,  doing,  constructing,  and  executing,  all 
such  works,  acts,  matters,  and  things,  as  by  such  commissioners 
should  from  time  to  time  be  deemed  necessary,  proper,  or  expe- 
dient for  putting  so  much  of  the  bank  as  was  situate  within  their 
respective  distri'-ts  into  and  for  maintaining  the  same  in  a  perma- 
nent state  of  staliility;"  and  it  was  expressly  provided  that  thc- 
eommissioners  of  any  one  of  the  districts,  or  the  owners  of  land 
within  such  district,  should  not  be  liable  to  maintain  or  repair, 
or  to  contribute  to  the  maintenance  or  repair,  of  any  part  of  the 
V)anks  out  of  such  district:  but  that  the  commissioners  of  each 
district  should  alone  be  liable  for  their  own  acts,  and  answerable 
for  the  maintenance  and  repair  of  their  own  portion  of 
[*  217]  bank  only  ;  nor  should  *  any  of  the  funds  to  be  raised  as 
aforesaid  1)6  applicable  to  any  works  other  than  those  of, 
or  for  tlie  benefit  of,  the  district  for  which  the  .same  were  as.ses.sed 
aTi<l  raised. 
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Ill  addition  to  this  board  of  district  commissioners  tliei'e  was 
constituted  by  the  Act  another  body  of  "general  commissioners," 
who  were  invested  with  a  general  superintendence  over  the  banks 
of  all  the  districts,  and  with  power  to  order  any  wuiks  to  be  done 
for  the  uniform  maintenance  and  repair  of  the  banks  which  they 
might  consider  necessary,  and  their  orders  were  in  all  cases  to  he 
conclusive  and  binding  on  the  district  commissioners. 

The  bill,  which  was  hied  by  three  landowners  of  the  .second 
<listrict  on  behalf  of  themselves  and  all  other  persons  subject  to  be 
assessed  under  the  Act  within  that  district,  stated,  that  a  certain 
company,  calling  themselves  the  Norfolk  Estuary  Company,  had 
hi-tely  been  formed  for  the  purpose  of  reclaiming  from  the  sea  a 
large  tract  of  land  near  the  mouth  of  the  river  Ouse,  by  diverting 
tlie  tidal  water  which  had  theretofore  flowed  over  it,  by  narrow 
channels  into  the  river,  and  had  applied  to  Parliament  for  an  Act 
ti)  enable  them  to  carry  their  scheijie  into  execution.  Ft  then 
stated  that,  at  a  meeting  of  the  commissioners  of  that  district, 
held  shortly  after  the  bill  was  brought  in,  and  at  whicli  the 
<lefendants  constituted  the  majority  of  the  members  present,  a 
lesolution  was  come  to,  that  proceedings  should  be  taken  on 
behalf  of  the  board  for  watching  and,  so  far  as  might  lie  neces- 
sary, opposing  the  bill  in  Parliament,  and  for  causing  such  pi'o- 
visions  to  be  inserted  therein  as  might  be  recpnsite  for  indemnify 
iiig  the  landowners  within  their  district  from  any  greater  charge 
in  respect  of  their  banks,  consequent  on  the  works  contemplated 
liy  theliill,  than  had  been  incurred  on  the  average  of  the 
last  eight  years,  *  and  that  a  rate  of  Gd  an  acre  within  [*21S| 
tliat  district  should  be  raised  under  the  provisions  of  the 
Act,  for  defraying  the  expenses  of  such  proceedings;  and  that  such 
'•x[)enses  should  in  the  mean  time  be  paid  oul  of  the  funds  then  in 
hand,  which  had  arisen  from  previous  rates.  That,  at  anotlii'i' 
meeting,  held  a  few  days  after,  at  which  the  same  ])ersons  wciv 
the  majority,  it  was  resolved,  that  a  sum  of  CIoO  should  he  i>;iid 
to  John  Platten,  the  chairman  of  the  meeting,  out  of  Mn-  funds 
then  in  the  hands  of  the  treasurer,  to  be  applied  by  liini  for  tlir 
]»urpose  of  the  resolution  passed  at  the  last  meeting;  and  tiint  an 
■order  to  that  effect  having  been  signed  by  tin;  chairman,  lliat  sum 
was  paid  by  the  treasurer  ac(;ordingly. 

The  bill  then  charged  that  the  application   of  any   part   of  iJie 
funds    raised    or    raisable    under    the    Act    to    the    ]iur])oses    con-. 
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templated  by  the  said  le.solution,  was  not  witliin  the  powers  of 
the  coimuissioiiers  ;  and,  after  suggesting  a  pretence  by  the  defend- 
ants, that  the  scheme  of  the  Norfolk  Estuary  Company  was  likely 
to  be  injurious  to  the  banks  of  the  river,  it  charged  "  That, 
whether  the  scheme  was  likely  to  be  injurious  to  the  banks  <n-  not, 
the  funds  received  or  receivable  mider  the  Act  in  respect  of  the 
district  in  question,  or  any  part  of  such  funds,  ought  not  to  be, 
and  couhl  not  l:)e,  legally  applied  for  such  purposes  : "  and  it  prayed 
a  declaration  accordingly,  and  that  the  £150  might  be  refunded 
and  replaced,  and  that  the  circumstances  might  be  rectified  by  in- 
junction from  making  any  similar  appropriation  of  the  funds  then 
in  hand,  or  which  might  thereafter  be  received  by  them  under  the 
powers  of  the  Act  to  the  purposes  contemplated  by  the  resolution. 
Mr.  Piolt  and  Mr.  Bunney,  for  the  defendants  (the  appel- 
lants), relied  on  the  word  "  maintaining,"  as  implying 
[*  219]  *  an  authority  in  the  commissioners  to  take  the  necessary 
measures  for  preventing  damages  to  the  banks  as  well  as 
for  repairing  damage  when  done ;  and  they  cited  Bex  v.  The 
Commissioners  for  the  2'ower  Hamlets,  1  B.  &  Ad.  232  (35  E.  E. 
277);  Attorney-General  v.  Compton,  1  Y.  &  C.  C.  C.  417;  Attor- 
nei/- General  v.  Pearson,  2  Coll.  581.  They  also  took  several 
objections  to  the  bill,  for  want  of  parties;  but  which,  as  the 
demurrer  was  allowed  on  the  merits,  it  is  unnecessary  to  notice. 

Mr.  Russell  and  Mr.  Toller,  for  the  plaintiffs,  argued,  that,  oppos- 
ing in  Parliament  a  project  which  might  or  might  not  be  injurious 
to  the  banks  (and  the  resolution  showed  that  the  commissioners 
themselves  did  not  feel  sure  that  the  project  in  question  would 
be  so),  was  too  speculative  a  purpose  to  come  within  the  descrip- 
tion of  those  to  which  the  funds  were  l)y  the  Act  made  applicable. 

The  Lord  Chanxellor  (without  hearing  a  reply)  :  — 
The  Vice-Chaxcellor  says,  he  cannot  find  any  authority  in  the 
Act  for  the  application  of  the  fund  under  the  control  of  the  com- 
missioners to  the  purpose  stated  in  this  bill.  But  the  real  ques- 
tion is,  whether  such  an  authority  is  not  incident  to  the  duties 
which  the  Act  imposes  upon  them.  And  I  can  only  deal  with 
that  question  upon  the  case  stated  in  the  pleadings. 

The  commissioners  f>f  each  district  are  bound  by  the  Act  to 
protect  the  lands  adjacent  to  the  banks  from  inundation,  and  they 
are  authorised  by  the  Act  to  levy  a  rate  on  the  proprietors  of  tlie 


]{,.  a  VOL.  xxil]     sect.  I.  —  liioHTs  pexding  bill.  n 


No.  1.  —  Bright  v.  North,  2  Phillips,  219-221. 

district  to  defray  those  expenses.  There  being  a  project 
ou  foot  affecting  the  *  river  lower  down,  they  call  a  meet-  [*  220] 
ing,  at  which  they  come  to  this  resolution.  [His  Lord- 
ship read  the  resolution.]  -That  is  a  wise  provision  on  behalf  of 
all  parties  in  tliat  district.  Apprehensions  being  entertained  of 
the  effects  of  the  project  upon  this  part  of  the  banks,  they  direct 
certain  persons  to  watch  the  proceedings  in  Parliament.  Now  the 
bill  does  not  state  that  the  works  contemplated  would  not  be  in- 
jurious to  the  banks  within  this  district:  but,  on  the  contrary,  it 
states,  by  way  of  pretence,  that  the  scheme  was  likely  to  be  inju- 
rious to  the  banks.  There  the  plaintiffs  state  the  ground  on  which 
the  defendants  are  proceeding,  and  there  they  charge  that,  whether 
the  scheme  was  likely  to  be  injurious  to  the  banks  or  not,  the  funds 
received  or  receivable  under  the  Act,  or  any  part  of  such  funds,  ouglit 
not  to  be,  and  could  not  legally  be,  applied  for  such  purposes. 

The  bill,  therefore,  raises  this  proposition  as  to  the  construction 
of  the  Act  —  that,  however  injurious  the  works  may  be,  the  com- 
missioners are  not  authorised  to  expend  one  farthing  of  the  money 
entrusted  to  their  care,  in  preventing  them.  That  being  all  that 
is  alleged  in  the  pleadings,  and  the  rule  being  to  take  the  case  as 
strongly  against  the  pleader  as  his  statements  will  justify,  I  nnist 
assume  that  the  works  are  likely  to  be  injurious.  Now,  it  is 
clear,  that,  if  actual  injury  was  done,  and  proper  measures  had 
been  taken  by  the  connnissioners  to  prevent  it,  they,  would  ho 
entitled  to  be  allowed  their  expenses  so  incurred:  for  every  trustee 
is  entitled  to  be  allowed  the  necessary  and  proper  expenses  incurred 
in  protecting  the  property  committed  to  his  care.  r>ut  i!'  Ilicy 
have  a  right  to  protect  the  property  from  immediate  and  diicct, 
injury,  they  must  have  the  same  right  where  tlie  injury  tlireateiu-d 
is  indirect,  but  ])rol)able. 

*  I  wish  it  to  be  understood,  that  T  proceed  entirely  on  |*  221'] 
the  pleadings,  and  assume  that  they  state  a  case  in  wliich 
tlie  works  contemplated  are  likely  to  be  injurious  lo  the  l)a,uks  of 
this  district.  And,  on  that  assum])tion,  although  there  is  no 
direct  authority  in  the  Act  for  the  application  of  the  funds  to  tho 
proposed  purpose,  I  think  it  is  incident  to  the  powtns  whii'h  ;irc 
given  to  the  commissioners  and  to  the  duties  imposed  nj-on  tluMn. 

Though  I  am  of  tliis  opinion  on  the  allegations  of  the  bill  n<ivv 
before  me,  yet,  if  the  pleadings  do  not  really  raise  the  (luestion  in 
dispute  between  the  ]>arti('s   ('and  7   cni   Iianlly  supjiosi;  (hat    I  In- 
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bill  was  tik'tl  Lo  decide  such  a  (question  as  this),  I  .should,  subject 
to  anything  I  may  hear  frmii  Mr.  Rolt  in  reply,  give  the  jdaiutifiC 
leave  to  amend  the  bill. 

Mr.  Rolt  not  oliering  any  objection,  the  demurrer  was  allowed, 
with  leave,  to  amend. 

Munt  V.  Shrewsbury  and  Chester  Railway  Co. 

20  L.  .J.  Ch.  169-174  (s.  c.  1.3  Bear.  1). 

[169]  Railway  Compani/.  —  Capital.  —  Miaapplicafinn.  —  Purjioses  not  vithiv  the. 

Powers.  —  Injii))Ctio)i. 

Tlie  Shrewsbury  and  Chester  Railway  Company  were,  by  various  Acts  of 
I'arliament,  empowered  to  make  several  railways,  and  also  to  build  wharfs 
and  wareliouses  for  the  purposes  of  the  traffic  of  the  company  on  the  banks  of 
the  river  Dee,  the  conservancy  of  which  was  vested  in  other  persons.  The  rail- 
way company  brought  a  bill  into  Parliament  to  preserve  and  improve  the  navi- 
gation of  th(.'  river,  though  it  had  no  power  to  ai)ply  any  of  the  capital  of  the 
company  for  that  purpose.  Upon  a  bill  filed  by  one  shareholder,  —  Held,  that 
the  ilirectors  of  the  railway  company  could  not  legally  apply  any  of  the  railway 
capital  in  payrdent  of  the  expenses  of  preparing,  prosecuting,  or  promoting  the 
bill  in  Parliament,  or  for  any  other  purpose  not  authorised  by  the  Acts  of  thr  rail- 
way company,  and  an  injunction  was  granted  to  restrain  them  from  so  doing. 

This  bill  was  tiled  by  William  Mtnit,  a  shareholder  in  the 
Shrewsbury  and  Chester  Railway  Company,  on  behalf  of  himrelr 
and  all  other  shareholders,  except  the  directors,  who  were  defend- 
ants, and  such  of  the  shareholders  as  were  represented  by  them, 
against  the  company  and  the  directors.  It  stated  the  7  &  8  \ict. 
0.  xcix. ,  incorporating  the  company  for  making  a  railway  from  the 
River  Dee,  in  the  county  of  the  city  of  Chester,  to  Wrexham, in  the 
county  of  Denl  )igh,  to  V)e  cal  led  "  The  North  AVales  Mineral  Raibvay, " 
and  declaring  that  the  capital  .should  amount  to  £120,000,  to  be 
divided  into  6000  .shares,  of  £20  each.  It  then  set  out  the  50th, 
51st.  52nd,  53rd,  O-'^rd,  226th,  and  227th  sections  of  the  Act. 

The  bill  then  stated  the  8  &  9  Vict.  c.  xlii.,  incorporating  a 
company  for  making  a  railway  from  Shrewsbury,  in  the  county  of 
>>alop,  to  Ruabon,  in  the  county  of  Denbigh,  to  be  called  "  The 
f^hrewsbury,  Oswestry,  and  Chester  Junction  Railway. "  It  incor- 
porated the  Companies  Clauses  Consolidation  Act,  1845,  the 
Lands  Clau.ses  Consolidation  Act,  1845,  and  the  Railways  Clauses 
€onsolidation  Act,  1845;  and  enacted  that  the  capital  of  the  com- 
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pany  should   be   £410,000   to  be  divided  into  20,500  shares,   of 
£20  eacli. 

The  bill  then  stated  the  8  &  9  Vict.  c.  cxv. ,  authorising  the  North 
AVales  Mineral  Eailway  Company  to  extend  their  line  to  Euabon, 
and  to  make  a  branch  railway  from  Rhos  Robin  to  Minera,  and  to 
raise  additional  capital  for  tliose  purposes,  to  be  called  "  The  North 
Wales  Mineral  Eailway  Extension  Act,  1845,"  and  to  raise  an 
additional  capital  of  £150,000,  in  15,000  shares  of  £10  each. 

The  bill  then  stated  the  9  &  10  Vict.  c.  ccl. ,  authorising  the 
North  Wales  Mineral  Eailway  Company  to  make  certain  branches, 
and  also  to  make  a  deviation  in  their  present  line  of  railway,  to 
be  called  "  The  North  Wales  Mineral  Eailway  Deviation  and 
Branches  Act,  1846, "  and  empowering  them  to  raise  a  capital  not 
exceeding  £6000  in  600  shares  of  £10  each.  That  the  9  &  10 
Vict.  c.  cclxxiv. ,  authorised  the  Shrewsbury,  Oswestry,  and 
Chester  Junction  Eailway  Company  to  make  railways  to  Crickheath 
and  Wem,  and  to  raise  additional  capital  for  those  purposes,  and 
declared  that  it  should  be  called  "  The  Shrewsbury,  Oswestry,  aiul 
Chester  Junction  Eailway  (Crickheath  and  Wem  Branches)  Act, 
18  46."  It  empowered  them  to  raise  £240,000  in  24,000  shares  of 
.£vO  each.  That  the  9  &  10  Vict.  c.  cclxxv. ,  authorised  the 
Shi'Bwsbury,  Oswestry,  and  Chester  Junction  Eailway  Company  to 
make  an  extension  into  Shrewsbury,  and  certain  alterations  and 
deviations  in  their  line  of  railway,  and  that  it  should  be  called 
"  The  Shrewsbury,  Oswestry,  and  Chester  Junction  Eailway  (Ex- 
tension and  Deviation)  Act,  1846,"  and  authorised  them  to  raise 
not  exceeding  £30,000  in  3000  shares  of  £10  each.  The  9  &  10 
Vict.  c.  ccli.,  authorised  the  consolidation  of  the  Shrewsbury, 
Oswestry,  and  Chester  Junction  and  the  North  Wales  Mineral 
Eailway  Companies,  by  the  name  of  "  Tlie  Shrewsbury  and  Chester 
i'ailway  (Company."  That  the  10  &  11  Vict.  c.  cxliv. ,  authorised 
the  Shrewsbury  and  Chester  Eailway  Company  to  make  certain 
branches,  and  to  provide  station  room  and  other  conven- 
iences in  the  city  of  Chester,  and  to  raise  additional  *capi-  [*  ITO] 
tal  for  those  purposes,  and  for  amending  the  former  Acts 
relating  to  the  said  company,  it  declared  that  the  Act  should  b(^ 
called  "The  Shrewsbury  and  Chester  Eailway  Act,  1847,"  and 
empowered  the  company  to  raise  additional  capital,  not  exceeding 
£175,000,  to  l)e  apportioned  into  shares  of  such  amount  as  tlie 
'same    could   be   conveniently   divided    at    any  general  or   sp(Hi;il 
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meeting  of  the  company.  That  the  Shrewsbury  and  Chester  Eail- 
way  Company  completed  their  main  line  some  time  in  the  yoai' 
1849,  and  that  they  had  completed  some  but  not  all  their  branches 
and  works;  that  the  railway  company,  previous  to  the  month  of 
^February,  1849,  had  created  and  issued  shares  for  the  full  amount 
of  all  the  capital  which  they  were  authorised  to  raise  by  their 
several  Acts,  and  that  they  had,  under  their  borrowing  powers, 
borrowed,  in  addition  to  their  capital,  £325,160.  That  the  capital 
which  the  company  had  raised,  and  were  authorised  to  raise,  was 
not  more  than  sufficient  for  the  completion  of  their  railways  and 
works,  and  that  the  directors  had  no  power  to  apply  the  capital  or 
funds  of  the  couipan}'  to  any  purpose  not  authorised  by  their  Acts 
of  Parliament. 

The  bill  then  stated  that  the  11  &  12  AVill.  III.  c.  24,  and  the 
6  Geo.  II.  c.  30,  were  passed  to  enable  the  mayor  and  citizens  of 
Chester  to  recover  and  preserve  the  navigation  of  the  IJiver  Dee ; 
and  by  the  14  Geo.  II.  c.  8,  intituled  "  An  Act  for  incorporating 
the  undertakers  of  the  navigation  of  the  river  Dee, "  the  sub- 
scribers were  incorporated  by  tlie  name  of  "  The  company  of  pro- 
prietors of  the  undertaking  for  recovering  and  preserving  the 
navigation  of  the  river  Dee, "  and  that  large  powers  w^ere  conferied 
upon  them  for  that  purpose,  with  powers  to  take  duties,  tonnage 
dues,  and  payments.  That  the  17  Geo.  II:  c.  28,  was  passed  to 
explain  and  amend  the  6  Geo.  II.  c.  30.  By  that  Act  new  duties 
and  tonnage  dues  were  imposed,  and  two  supervisors  were 
appointed  and  empowered  to  make  soundings  in  the  river,  and  if 
for  three  successive  tides  it  should  be  found  silted  or  choked  up, 
so  that  there  would  not  at  a  moderate  spring  tide  be  in  the 
channel  from  the  sea  to  Wilcox  Point,  fifteen  feet  water,  then  if 
the  company  suffered  it  to  continue  for  four  months  after  an  affi- 
davit of  the  fact  was  made  by  the  supervisors,  the  tonnage  duties 
were  suspended  until  the  depth  of  fifteen  feet  should  be  regained  ; 
but  if  it  should  be  allowed  to  continue  ftir  eight  months,  then 
certain  commissioners  named  in  the  6  Geo.  II.  c.  30,  were 
authorised  to  enter  upon  the  lands  of  the  company  and  receive  the 
rents  until  the  depth  of  fifteen  feet  in  the  channel  should  be 
regained.  That  the  company  of  proprietors  of  the  undertaking 
was  possessed  of  large  estates  and  considerable  capital,  and  had 
hitherto  duly  exercised  the  powers  and  performed  the  duties 
re<piired    of    them.      That    one   of   the  merchandise  and  mineral 
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stations  of  the  railway  company  was  situate  at  Saltney,  on  tlie 
l)anks  of  tlie  river  Dee;  and  the  directors  of  the  railway  company, 
in  the  beginning  of  1849,  conceived  a  design  of  improving  the 
navigation  of  the  river  Dee,  and  with  that  view  to  procure,  at  the 
expense  of  the  railway  company,  an  Act  of  Parliament  to  divest 
the  company  of  undertakers  of  the  powers  vested  in  them,  and 
to  vest  the  conservancy  of  the  river  Dee  and  estuary  in  commis- 
sioners to  be  appointed  by  the  railway  company  and  others  as  con- 
servators. That  at  a  meeting  of  the  railway  company,  held  on 
the  2ord  of  February,  1849,  it  was  resolved  by  the  directors  and  a 
majority  of  the  shareholders  present  at  such  meeting,  "  that  the 
directors  should  be  authorised  to  take  such  steps  and  incur  such 
necessary  expenses  as  appeared  to  them  calculated  to  promote  the 
improvement  of  the  river  Dee  with  a  view  to  extending  the  traffic 
of  the  railway 'company.  "  That  the  •  plaintiff  and  some  of  the 
shareholders  present  dissented,  and  voted  against  the  resolution. 
That  at  another  general  meeting,  held  on  the  2Sth  of  February, 
1850,  the  report  of  the  directors  contained  a  paragraph  stating 
that  measures  for  improving  the  navigation  of  the  river  Dee  had 
engaged  the  earnest  attention  of  the  directors,  and  that  a  bill  had 
been  brought  into  Parliament  which  had  been  read  a  second  time, 
the  object  of  which  was  to  compel  the  River  Dee  Company,  who 
had  landed  estate  yielding  a  rental  of  between  £6000  and  £8000 
a-year,  which  was  liable  to  the  expense  of  improving  tlie  naviga- 
tion, to  apply  such  part  of  their  property  as  might  be  necessary 
for  that  purpose,  and  that  the  directors  were  prepared 
*  to  support  the  bill  in. Parliament  in  accordance  with  the  [*  171] 
authority  given  to  them  at  the  general  meeting,  held  the 
2.3rd  of  February,  1849. 

The  bill  then  stated  that  several  amendments  were  made  with 
a  view  to  have  the  paragraph  I'elating  to  the  expenses  of  the  lull 
then  before  Parliament  expunged,  but  that  they  were  negatived. 

The  bill  also  stated,  that  after  the  meeting,  the  [)laintiff  dis- 
covered that  the  bill  before  Parliament  was  intituled  "A  P)ill  for 
the  Conservancy  and  Improvement  of  the  Piver  Dec,"  and  that  its 
()l)ject  was  to  transfer  the  conservancy  of  tlu^  river  and  all  ])()wers 
jthen  held  and  exercised  by  the  corporation  of  (Jliester,  and  the 
company  of  undertakers  for  preserving  the  navigation,  to  twelve 
commissioners  to  be  called  "The  Dee  Ccmservancy  and  Imiirove- 
ment  Commissioners,"  six  of  whom  were  to  ])e  ajijiointed  by  tlie 
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oorporatidii  of  Chester,  two  by  the  company  of  proprietors  of  the 
undertaking  for  recovering  and  preserving  the  navigation  of 
the  river  Dee,  two  by  the  rate-payers  of  the  parishes  of  Hawardeii 
and  Northop,  and  two  by  tlie  directors  of  the  Shrewsbury  and 
Chester  Kail  way  Company.  That  the  bill  had  been  brought  into 
Parliament  by  the  directors  of  the  railway  company,  but  the 
expense  had  been  l)orne  by  the  railway  company,  with  the  excep- 
tion of  a  s\im  of  £200,  which  had  )>een  contributed  by  other 
parties.  That  the  bill  was  strongly  opposed  by  the  company  of 
proprietors  of  the  undertaking  for  recovering  and  preserving  the 
navigation  of  the  river  Dee,  and  in  consequence  expenses  to  the 
amount  of  many  thousand  pounds  would  necessarily  be  incurred 
by  the  directors  in  promoting  the  bill  in  Parliament. 

The  bill  also  stated  that  since  the  last  general  meeting,  the 
directors  of  the  railway  company  had  actually  advanced  and  paid 
or  deposited  in  the  hands  of  some  person  or  persons  whose  names 
they  refused  to  discover,  the  sum  of  £2000,  part  of  the  fu)ids  of 
the  company,  to  be  applied  towards  payment  of  the  expenses  of 
prosecuting  the  bill  in  Parliament,  and  that  they  intended  to 
apply  the  same  and  also  a  further  sum  of  money  belonging  to  the 
company  for  the  like  purposes.  The  bill  then  charged  that  such 
acts  were  not  within  the  powers  of  the  company,  and  tliat  it  was 
illegal,  and  would  be  a  breach  of  trust  were  the  directors  so  to 
apply  the  funds  of  the  company  :  and  it  prayed  for  a  declaration 
that  it  was  not  within  the  powers  of  the  Shrewsbury  and  Chester 
Eailway  Company,  or  of  the  directors  thereof,  and  that  it  would 
be  a  breach  of  trust  in  the  directors  to  apply  any  part  of  the  funds 
of  the  company  for  any  purpose  not  authorised  by  their  Acts  of 
Parliament,  or  to  prosecute  or  promote  the  bill  in  Parliament  for 
the  conservancy  and  improvement  of  the  river  Dee  at  the  expense 
of  the  railway  company,  or  to  take  any  step  or  incur  any  expense 
in  tlie  name  or  on  account  of  the  railway  company  with  a  view  to 
improve  the  navigation  of  the  river  Dee,  and  that  the  directors 
might  be  restrained  from  promoting  or  prosecuting  the  bill  in 
Parliament  for  tlie  (conservancy  and  improvement  of  the  river  Dee 
at  the  expense  of  the  railway  company,  or  on  the  security  of  any 
<tf  the  moneys  or  funds  thereof,  and  from  applying  or  causing  or 
permitting  to  be  applied  the  said  sum  of  £2000  or  any  part 
thereof,  or  any  of  the  moneys  or  funds  of  the  railway  company  in 
or  towards  payment  of  any  expenses  already  or  thereafter  to  be 
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incurred  in  or  about  the  preparation,  prosecution,  or  promotion  of 
the  bill  in  Parliament,  or  in  anywise  relating  thereto  or  for  any 
other  purpose  not  authorised  by  the  Acts  of  Parliament  relating  to 
the  railway  company,  and  from  taking  any  steps  or  incurring  any 
expense  in  the  name  or  on  account  of  the  railway  company  with  a 
view  to  improve  the  navigation  of  the  river  Dee. 

A  notice  of  motion,  asking  for  an  injunction,  was  given  in  the 
terms  prayed  by  the  bill ;  but  upon  its  coming  on,  it  appeared 
that  the  £2000  mentioned  in  the  bill  had  been  actually  expended : 
the  motion  then  stood  over  upon  the  defendants  undertaking  not 
to  apply  any  further  moneys  towards  the  expenses  incurred,  the 
plaintiff  at  the  same  time  undertaking  to  withdraw  a  notice  which 
he  had  given  to  the  bankers,  into  whose  hands  the  £2000  had 
been  paid,  without  prejudice  to  any  claim  he  might  have  in 
respect  of  the  £2000  against  the  defendants  or  any  other  person, 
and  liberty  was  given  to  apply. 

*  The  motion  was  again  brought  on.  [*  172] 

Mr.  Turner,  Mr.  Roupell,  and  Mr.  Speed,  in  support  of 
the  motion.  —  The  capital  of  the  company  was  contributed  for  the 
specific  object  of  the  undertaking,  and  cannot  be  applied  for  any 
purposes  not  contemplated  by  the  Eailway  Acts.  Cohen  v.  Wilkm- 
son,  12  Beav.  125,  188,  18  L.  J.  (N".  S.)  Ch.  378,  411,  1  Hall 
&  Twells,  554,  1  Mac.  &  Gor.  481 ;  Colman  v.  The  Eastern 
Counties  Raihvay  Conipcaiy,  10  Beav.  1,  16  L.  J.  (N.  S. )  Ch. 
73;  The  Attorney-General  X.  The  Corporation  of  Nor u-'tcli,  16  Sim. 
225. .  If  the  directors  have  any  surplus  funds,  they  must  be 
applied  in  the  manner  directed  by  the  Acts  of  Parliament.  There 
may  be  dividends  payable  to  the  shareholders;  and  if  so,  they 
may  authorise  the  directors  to  apply  th^m  as  they  please,  but  the 
directors  have  no  right  to  intercept  the  dividends  of  any  shari!- 
liolder,  and,  contrary  to  his  wish,  apply  them  in  a  way  they  may 
think  for  the  benefit  of  the  shareholder.  So  with  the  surplus,  it  is 
divisible  according  to  their  interest  among  the  shareholders,  and 
when  each  gets  his  share  he  may  apply  it  as  he  pleases.  In  this  case 
the  directors  are  assuming  to  deal  with  the  property  of  the  share- 
liolders  without  any  power  so  to  do,  and  they  ought  to  Ije  restrained 
from  using  the  capital  or  pledging  the  credit  of  the  company. 

Mr.  MalinsandMr.  Giffard,  for  the  defendants.  — The  improvi;- 
ment  of  the  navigation  of  the  river  will  l)e  a  great  advantage  to 
the    company.      They    have    already    lirought    the  railway  to    the 
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hanks  of  the  viver,  and,  under  })ovvers  conferred  by  the  12  &  1.') 
\'iet.  c.  Iv. ,  have  erected  wharf.s  and  warehouses,  so  that  it  will 
he  the  means  of  procuring  for  the  railway  company  great  in.creased 
employment.  In  this  case  the  company  are  seeking  to  obtain 
powers  to  improve  the  navigation,  which  might  be  said  to  be  a 
portion  of  the  works  incident  to  the  undertaking,  as  it  was  made 
with  reference  to  that  outlet  for  the  produce  of  the  country,  and 
the  value  of  the  railway  would  be  greatly  diminished  if  the  water 
<?aiTiage  was  obstructed,  and  it  appeared  that  the  conservators  of 
the  river  had  not  performed  their  duty.  Suppose  Waterloo  Bridge 
was  from  any  reason  closed  to  the  public,  the  terminus  of  the 
South-Western  Eailway  would  be  nearh'  valueless,  and  the  direc- 
tors of  the  company  would  be  justified  in  employing  the  capital 
-of  the  company  in  compelling  the  Bridge  Committee  to  keep  it 
open  for  the  purposes  of  the  public.  In  this  case,  therefore,  the 
company  were  seeking  to  preserve  the  navigation  for  the  benefit  of 
themselves  and  the  public,  and  were  employing  the  capital  of  the 
<3ompany  for  purposes  strictly  legal  and  to  prevent  their  o\\n 
property  being  deteriorated  by  the  defaults  of  others.  If,  in  so 
doing,  the  directors  had  gone  somewhat  further,  and  had  sought 
to  render  the  advantages  permanent,  it  was  no  more  than  seeking 
through  this  Court  to  secure  to  theiuselves  the  use  of  that  t<j 
which  they  were  entitled,  and  no  injunction  ought  to  l)e  granted 
to  restrain  them. 

The  Mastek  of  the  Eolls  (Lord  Laxgdale).  —  This  company 
was  established  for  the  construction  of  a  railway.  It  became 
important  that  the  railway  should  afford  an  outlet  to  the  minerals 
produced  from  the  lands  near  which  it  passed.  It  was  to  come 
up  to  the  banks  of  the  river  Dee,  upon  which  the  company  was 
authorised  to  erect  wharfs  and  warehouses.  I  find  no  fault  with 
the  statement,  that  the  company  was  not  only  a  railway  company, 
but  also  a  company  for  the  erection  of  wharfs  and  warehouses,  in 
which  they  might  have  a  very  extensive  business,  and  it  could 
not  fail  to  be  known  to  everybody  connected  with  the  railway 
that  they  were  materially  interested  in  the  navigation  of  the 
river  Dee ;  it  might  also  be  supposed  that  they  knew  the  state  of 
the  navigation,  and  it  must  be  concluded  that  the  railway  and  the 
wharfs  and  warehouses  were  constructed  with  reference  to  the 
known  state  of  the  river,  and  that  it  was  supposed  to  be  sufiiicient 
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for  the  railway  company  to  make  the  railway  and  the  wharfs  and 
warehouses  profitable,  witli  reference  to  the  then  existing  state  of 
the  navigation.      If  it  had  been  thought  necessary  to  improve  the 
navigation  of  the  river  Dee  for  the  purposes  of  this  railway,  there 
seems  to  have  been  no  reason  why  powers  to  contribute 
towards  that  improvement  should  not  have  been  *  contained  [*  17.')] 
in  the  12  &  13  Vict.  c.  Iv. ,  as  well  as  powers  to  construct 
the  wharfs  and  warehouses  which  must  have  had  reference  to  the 
navigation.      But  it  is  perfectly  clear  that  it  was  not  contemplated 
by  any  of  the  Acts  of  Parliament :  they  contain  no  w(jrds  authoris- 
ing the  employment  of  the  capital  in  any  way  relating  to  the  navi- 
gation,   but,    on    the    contrary,   they  seem    to    exclude    any  such 
intention.      It  is  siibsequently  discovered    by  the   company,   that 
the  navigation  of  the  river  Dee  is  not  so  good  as  formerly,  and 
that  it  is  deteriorating  to  such  an  extent  that  there  has  been  a 
report  made  upon  a  government  commission,  that  it  will  in  time 
he  choked  unless  effective  means  are  taken  to  prevent  it.      This 
was  information  important  to  the  railway  company,  whose  pros- 
perity depended,    probably   materially,   on  the  navigation  of  the 
river  being  kept  in  a  good  state,  and  it  was  natural  they  should 
wish  not  only  to  prevent  the  deterioration  of  the  navigation,  but 
if  possible  to  improve  it,  and  had  there  been  funds  applicable,  it 
would  no  doubt  have  been  advantageous  to  the  company  to  have 
employed  them  in  improving  the  navigation  of  the  river,  and  it 
might  have  been  a  most  useful  and  profitable  application  of  those 
funds;  but  as   the   Acts  of   Parliament  contain  no  powers  which 
extend  to  this  case,  the  company,  who  have  funds  applicable  only 
to  the  particular  purposes  authorised  by  the  Act  of  Parliament, 
cannot  apply  them  to  any  other  purpose.      I  do  not  think  that  this 
question  has  ever  been  before  the  House  of  Lords;  but  so  far  as 
the  power  of  the  Court  of  Chancery  extends,   it  has  unalterably 
decided  that  companies  possessed  of  funds  for  objects  which   are 
distinctly  defined  by  Act  of  Parliament  cannot  Ije  allowed  to  apjily 
them  to  any  other  purpose  whatever,  however  beneficial  or  advan- 
tageous  it   may   appear,  either   to   tlic   company  oj"  to   individual 
members  of  the  company. 

I  cannot  concur  in  the  argument  which  has  h«en  used.  It  is 
said,  that  if  you  find  yourself  day  by  day,  or  for  a  series  of  days, 
getting  worse,  and  that  if  some  means  are  not  taken  to  stop  tin; 
mischief,  the  deterioration  will  increase  to  sucli  an  extent  tliat  all 
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protit  will  be  cut  uti",  and  that  any  interference  to  prevent  the 
injury  is  like  the  resistance  of  an  active  encroachment  from  which 
you  may  defend  yourself  at  law,  and  that  as  you  are  allowed  to 
resist  an  encroachment  at  law,  so  you  are  entitled  to  take  such 
measures  as  have  been  here  adopted  to  prevent  that  deteriorati(jn 
which  is  going  on  in  the  river.  There  is  no  analogy  between  the. 
two  cases.  If,  taking  the  law  as  it  stands,  and  without  applying 
for  any  new  law,  an  offence  is  committed  or  an  encroachment  i.s 
made,  parties  are  bound  by  the  principle  of  self-defence  to  take  the 
proper  steps  to  resist  it;  but  taking  the  law  as  it  stands,  and 
wanting  to  make  an  alteration  in  the  law^  for  a  purpose  beneficial 
to  yourself,  is  different  from  that  which  is  represented.  The  law, 
as  it  stands  cf  concessis  in  this  case,  does  not  allow  the  company  to- 
protect  themselves  from  the  deterioration,  or  at  least  to  protect 
themselves  in  such  a  way  as  would  be  beneficial  to  them.  But 
the  argument  addressed  to  me  has  been,  that  the  expense  would  be 
so  enormous  that  they  could  not  do  it  under  the  powers  of  their 
present  Act ;  that  they  are  not  allowed  l)y  law  to  do  it ;  and,, 
because  the  law  in  its  present  state  does  not  enable  them  with 
their  present  funds  to  do  it,  therefore,  that  they  are  to  employ  the 
funds  of  the  company  to  enable  them  to  take  such  steps  as  may  be 
necessary  to  procure  a  new  law  authorising  them  to  do  it.  I  con- 
cur in  the  decision  of  Tkr  Attorney -Genera!  v.  The  Corporation  of 
Norwich.  You  may  resist  an  encroachment  according  to  law. 
which  the  law  does  not  allow,  but  you  must  not  proceed  to  get  a 
new  law  that  you  may  profit  your  company.  It  is  represented  as 
no  speculation  in  this  case ;  but,  is  it  no  speculation  where  the 
money  employed  in  the  hope  of  procuring  the  proposed  Act  (jf 
Parliament  may  be  wholly  and  entirely  thrown  away  ?  I  can 
understand  that  a  profit  may  arise  if  the  object  is  effected,  —  a 
profit  to  the  extent  of  the  whole  expense  laid  out ;  but  suppose 
these  parties  had  gone  into  Parliament  with  a  bill  that  could  not 
lie  carried  through,  and  which,  for  anything  the  Court  knows  to 
the  contrary,  ought  not  to  be  carried  through ;  and  then  suppose 
they  had  expended  £2000  or  £3000,  and  that  then  it  was  fcumd 
that  it  was  brought  in  on  too  extensive  a  scale,  and  that  all  which 

was  desired  might  have  been  got  without  an  Act  of  Parlia- 
[*174]  ment,  or  perhaps   at  one-tenth  *  part  of  the  expense  the 

Act  of  Parliament  had  cost,  is  the  Court  to  consider  that 
lavint:  out  £2000  or  £3000  in  a  hazardous  adventure  of  that  sort 
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is  no  speculation  ?  I  certainly  cannot  do  so ;  and  I  am  clearly  of 
opiiiion  tliat  this  is  an  application  of  the  funds  of  the  railway 
company  which  is  not  authorised  by  their  Acts  of  Parliament,  and 
that  they  ought  to  be  restrained  from  appl}ing  any  further  sum  in 
the  way  they  have  done.  As  to  the  £2000,  it  was  taken  out  of 
the  jurisdiction  of  the  Court  before  the  application  was  made; 
otherwise  the  injunction  would  have  applied  to  the  whole ;  as  it 
is,  it  will  be  to  prevent  them  from  laying  out  any  further  sums  of 
money  for  improving  the  navigation.  I  do  not  think  I  ought  to 
give  any  costs,  and  I  am  of  opinion  that  tliis  must  be  considered 
as  a  continuation  of  the  motion  previously  made. 

East  Anglian  Railways  Co.  v.  Eastern  Counties  Railway  Co. 

21  L.  J.  Ch.  2r,-27  (s.  c.  II  C.  B.  775;   Ui  Jur.  299). 

Radical/.  —  <  'or/iortitiii'i.  —    Covenant.  —  Powers  of  Compunij.  —  Purposes  of  [23] 
Act.  —  lUeyulily.  —  Notice.  —  I'abh'c  Act. 

A  railway  company,  iucorporated  by  Act  of  Parliament,  i.s  bound  to  apply 
all  the  funds  of  the  company  for  the  purposes  directed  and  pi-ovided  for  by  the 
Act,  and  for  no  other  purpose  whatsoever. 

A  railway  company  was  incorporated  by  a  public  Act  of  Parliament,  "  for 
tlie  purpose  of  making  and  maintaining  "  a  particular  railway  and  other  works 
by  the  Act  authorised,  ''  and  for  other  purposes  therein  declared."  They  were 
etnpowered  by  the  Act  to  raise  money  for  making  and  maintaining  the  railway 
and  other  works  authorised  by  the  Act,  and  the  money  so  raised  was  directed 
to  be  expended  towards  tliose  purposes,  and  otherwise  carrying  the  Act  into 
execution  ;  and  after  paying  these  expenses  the  profits  of  the  company  were 
to  be  divided  among  the  proprietors.  The  purposes  mentioned  in  the  Act 
were  confined  to  acts  to  be  done  upon  and  relating  to  the  railway  to  be  made 
by  the  company.  The  defendants,  the  company  so  incorporated,  covt^nanted 
with  the  plaintiffs,  another  railway  company,  to  take  a  lease  of  tlieir  railways, 
and  to  pay  the  costs  of  soliciting  bills  then  pending  in  Parliament,  by  which 
the  ])laintiffs  were  to  be  authorised  to  make  extensions  and  branches  of  their 
railways. 

In  an  action  for  breach  of  covenant,  in  not  paying  the  costs  of  tlie  bills  in  [l'  I] 
Parliament,  —  Held,  tliat  the  Act  incorporating  the  defendants,  being  a 
public  Act,  must  be  presumed  to  be  known  to  the  j)laintiffs.  an<l  that  they  could 
not  recover,  inasmuch  as  the  covenant  entered  into  by  the  defendants  was 
beyond  the  scope  of  their  authority  as  a  corporation,  and  was,  tlierefore. 
illegal  and  void,  however  beneficial  to  the  defendants'  railways  the  objects  of 
the  covenant,  if  carried  out,  might  be. 

Covenant.  The  dechuation  stated  tliat  before  the  contract  Wiis 
made,  there  were  four  railway  companies,  each  incorporated  by  a 
separate  A^t  of  Pnrliainent :  the  Lynn  and  Ely  Railway  (■omi)aiiy. 
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tile  Kly  and  iruntiiigdon  Ilailway  Company,  the  Lynn  and  Dere- 
ham Kaihvay  Company,  and  the  defendants,  the  Ea.stein  Cdunties 
Railway  Company;  that  the  Lynn  and  Ely  Company  had  intro- 
duced into  L'arliament,  npon  their  own  petition,  four  bills  for 
purposes  connected  with  their  railway ;  that  the  three  hrst-named 
companies  had  agreed  to  amalgamate  and  form  one  company,  under 
the  name  and  style  of  "  The  East  Anglian  Eailways  Company  ;  "' 
and  that  a  bill  was  then  pending  in  Parliament  to  give  effect  tn 
such  agreement.  The  declaration  then  stated  that  the  defendants, 
by  an  indenture,  under  their  common  seal,  between  themselves 
and  the  plaintitls  (comprehending  the  three  tirst-named  companies 
since  amalgamated  by  Act  of  Parliament),  covenanted  with  the 
plaintitls  (amongst  other  things)  to  take  a  lease  of  their  railways, 
upon  certain  terms  mentioned  in  the  indenture,  and  to  find  the 
capital  necessary  for  the  construction  of  the  extensions,  branches, 
and  works,  authorised  to  be  constructed  by  the  bills  then  pending 
in  Parliament,  and  to  pay  the  costs  of  preparing  and  promoting 
such  bills,  whether  the  same  should  pass  into  law  or  not.  The 
declaration  further  stated  that  the  bills  were  proceeded  with,  that 
two  were  passed,  and  that  the  costs  of  the  bills,  amounting  to  a 
large  sum,  liad  not  been  paid  by  the  defendants  to  the  plaintiffs. 

The  defendants  set  out  the  indenture  upon  oyer,  and  pleaded  that 
tiie  plaintiffs  had  no  authority  to  grant  leases  of  their  railways  to 
the  defendants  ;  that  they  had  been  unable  to  obtain  Acts  of  Parlia- 
ment for  that  purpose  ;  that  they  had  abandoned  all  intention  of 
so  doing,  and  that  several  shareholders  of  the  defendants'  company 
(naming  them)  had  not  assented  to  the  making  or  executing  the 
indenture  or  the  agreement  therein  contained.     General  demurrer. 

Bramw-ell  (Wheeler  with  him),  for  tire  plaintiffs  (Xov.  21).  — 
The  plea  is  bad.  First,  the  non-assent  of  certain  shareholders  to- 
the  deed  in  question  is  immaterial.  Assuming  that  this  was  a 
deed  which,  if  all  had  assented,  the  company  had  power  to  enter 
into,  how  can  the  non-assent  of  some  of  the  shareholders  invalidate 
it  ?  It  is  the  deed  of  the  corporation,  sealed  with  their  seaL 
Such  a  defence  would  always  enable  a  company  to  make  some 
private  arrangement  that  their  seal  should  not  bind  them,  except 
under  certain  circumstances,  and  so  to  avoid  all  their  contracts. 
If  this  defence  is  anything,  it  amounts  to  non  est  fact  urn  :  and  the 
company  cannot  be  heard  to  say  it  is  not  their  deed,  being  sealed, 
as  it  is,  with  their  seal,  and  there  being  nothing  to  show  that  the 
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assent  of  every  single  shareholder  is  requisite.  Upon  this  point 
he  cited  Smith  v.  The  Hidl  Glass  Compcmy,  8  C.  B.  668,  19  L. 
J.  C.  P.  123;  C'larle  Y.  The  Imperial  Gas  Light  Company,  4  B. 
&  Ad.  315,  2  L.  J.  (N.  S.)  K.  B.  30;  Hill  v.  The  Manchester 
and  Salford  Waterworks  Company,  2  B.  &  Ad.  544,  1  L.  J.  (X. 
S. )  K.  B.  230 ;  Same  v.  Same,  5  B.  &  Ad.  866,  3  L.  J.  (N.  S. ) 
K.  B.  19 ;  Bosanqiiet  v.  Shortridge,  4  Ex.  699,  19  L.  J.  Ex.  221 ;. 
The.Mayo-r,  ^c.  of  Ludlow  v.  Charlton,  6  M.  &  W.  815,  10  L. 
J.  (N.  S.)  Ex.  75,  and  Com.  Dig.  "  Franchises,"  F,  11. 

Secondly,  although  no  power  is  expressly  given  to  the  company 
to  make  such  a  covenant,  there  is  no  prohibition  against  their 
making  it. 

[Jervis,  Ch.  J.  —  The  Act  by  which  they  are  incorporated 
shows  for  what  purposes  they  were  incorporated,  and  is  a  public 
Act.] 

If  once  made  a  corporation,  though  for  *  a  particular  pur-  [*  25] 
pose,  the  company  was  entitled  to  enter  into  contracts  for 
many  purposes  not  specified  in  the  Act.      Pallister  v.  Magyar,  &e., 
of  Gravcsend,  19  L.  J.  C.  P.  358. 

[Maule,  J.  —  It  may  be  a  question  whether  we  can  see  that  the 
contract  is  illegal  upon  these  pleadings.  I  own  I  entertain  some 
doubt  whether,  if  the  company  contracted  to  take  a  theatre,  it 
would  not  be  necessary  to  aver  that  it  was  not  for  the  purposes  of 
the  railway.] 

It  will  not  be  presumed  that  the  purpose  was  illegal;  if  illegal- 
ity was  the  objection,  it  should  have  been  pleaded.  Lewis  v. 
Davison,  4  M.  &  W.  654,  8  L.  J.  (N.  S. )  Ex.  78.  It  is  impos- 
sible to  say  that  this  covenant  was  illegal.  It  may  have  been 
necessary  to  carry  into  effect  the  purposes  of  the  Act,  and  many 
cases  may  be  put,  and  daily  occur,  where  railways  cannot  1)0 
worked  without  taking  leases  of  other  railways  in  the  manner 
contemplated  in  this  case.  In  such  a  case,  the  covenant  to  pay 
the  costs  of  soliciting  the  bills  in  Parliament,  at  all  events,  would 
not  be  illegal ;  and  even  if  the  Court  could  glean  fi'om  tlio  record 
that  the  rest  of  the  agreement  is  illegal,  the  right  to  sue  upon  this 
covenant  would  not  be  defeated.  Price  v.  Green,  16  M.  &  W. 
346,  16  L.  J.  (N.  S.)  Ex.  108.  Tlie  plaintifCs,  tlierefore,  ar.- 
entitled  to  judgment. 

Sir  F.  Kelly  (Crowder  and  Bovill  with  him),  for  the  defcndnnls 
(Nov.    22).  —  The  declaration   and  the    deed    set  out    u])(>n  oyer 
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■disclose  a  covenant  by  the  defendants  which  thev  had  no  jxjwer 
to  enter  into  by  tlie  Act  of  Parliament,  by  which  they  were  incor- 
porated  for  special  purposes  only  ;  and  it  is  a  covenant  to  apply 
the  moneys  of  the  company  foi'  a  purpose  for  which  they  were  not 
authorised   to   apply    it.      The  covenant  is,   therefore,    illegal  and 
void,  and  the  declaration  bad  on  the  face  of  it.      The  Act  of  Par- 
liament itself  prescribes  the  application  of  all  the  funds  that  can 
possibly  come  into  the  hands  of  the  company.      It  is  a  public  Act, 
of    which    the    plaintiffs    had    notice:    Bruiujliton    v.     Matichcster 
Waterworks    Co.,    3   B.    &   Aid.    1,    and  they   were  bound  liy  it. 
[He,    then,  referred  to  various  sections  of  the  Act,  6  et  7  Will. 
IV.  c.  cvi. ,  the  effect  of  which  is  sufficiently  stated  in  the  judg- 
ment of  the  Court.]      The  Act  of  Parliament,  tlierefore,  wliich  is 
open  to  all  the  world,  gives  notice  to  all   the  world  tliat  the  pay- 
ment of  costs  for  soliciting  bills  for  the  extension  of  other  rail- 
ways, is  an  illegal  application  of  the  funds  of  the"  company  ;  no 
matter  how  beneficial  to  the  defendants'  railway  such  an  applica- 
tion of  the  funds  might  by  possibility  have  turned  out  to  be  :  that 
would   not  render   it  the  less  illegal ;  and  the  plaintiff's,  having 
notice  of  the  illegality  by  the  Act  of  Parliament,  cannot  recover. 
[He  then  cited  the  several  cases  referred  to  in  the  judgment  of 
the    Conrt,    and    also    Mvnt  v.    Shrewsburt/  and  Cheder  Bailv:aij 
Company,  20  L.    J.    Ch.   169   (p.   12,    ante),  and  Re/:  v.  KilJcrbi/, 
1   Wms.    8aund.    ':')0!),  r  (note  l>).]     Though   the  breach  for  which 
the  action  is  brought  consists  only  of  the  non-}iayment  of  the  costs 
<;f  soliciting  bills  in  Parliament,  the  action  nnist  succeed  or  not, 
according  to  whether  the  whole  agreement  is  void  or  not  void  :  and 
wliatever  particulars  this  covenant  may  contain,  it  is  impossil)le 
not  to  see  that  it  is  a  contract  to  apply  the  funds  of  the  C(-mpaiiy 
in    i^aying    the  costs    of    these    bills  in  Parliament,   which   is  an 
illegal  contract;  and,  further,  all  the  covenants  are  dependent  on 
the  agreement  to  take  a  lease  of  the  other  railways,  which  is  of 
itself  illegal.      The  whole  contract,  therefore,  falls  to  the  ground  : 
and  the  plaintiff's  cannot  recovei. 

P>ramwell,  in  reply,  cited  Beg.  v.  The  Great  North  of  England 
Rnilway  Company,  9  Q.  B.  315,  16  L.  J.  (X.  S.)  M.  C.  16,  and 
Mcholls  V.  Stretton,  10  Q.  B.  346.  t'w?-.  adv.   wit. 

Jervls,  Ch.  J.,  now  delivered  the  judgment  of  the  Conrt 
[After  stating  the  pleadings,  as  above,  his  Lordship  proceeded).  — 
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Tlie  question  for  the  opinion  of  the  Court  is,  whether,  upon  tliis 
record,  the  phiintifis  can  maintain  their  action  ;  and  we  are  of 
opinion  that  they  cannot,  and  that  the  defendants  are  entitled  to 
judgment.  The  defendants  are  incorporated  by  the  statute 
6  &  7  Will.  IV.  c.  cvi.,  the  first  *  section  of  which  enacts  [*  26] 
that  certain  persons  shall  be  united  into  a  company  for 
making  and  maintaining  the  railway  mentioned  in  that  section, 
and  other  works  by  that  Act  authorised,  and  for  other  purposes  in 
that  Act  declared,  and  for  that  pur2)ose  shall  be  one  body  cor- 
porate, by  the  name  and  style  of  the  "  Eastern  Counties  Eailway 
Company,"  and  have  perpetual  succession  and  a  commtJU  seal. 
The  third  section  empowers  the  company  to  raise  a  sum  of  money 
for  making'  and  maintaining  the  said  railway  and  otliei'  works 
authorised  by  the  Act;  and  the  .Ith  section  directs  the  money  so 
raised  to  be  expended  towards  making  and  maintaining  the  said 
railway  and  other  works,  and  in  otherwise  carrying  the  Act  into 
execution.  The  money  to  be  raised  on  mortgage  is  to  be  applied 
in  the  same  way  (sect.  246),  and  the  profits  of  the  company, 
after  defraying  the  expenses  of  making,  maintaining,  and  working 
the  said  railway,  are  to  be  accounted  for  and  divided  amongst  the 
proprietors  of  the  undei'taking  (sects.  170,  171). 

This  Act  is  a  public  Act,  accessible  to  all  and  supposed  to  be 
known  to  all,  and  the  plaintiffs  must  therefore  be  presumed  to 
have  dealt  witli  the  defendants  with  a  full  knowledge  of  their 
respective  rights,  whatever  those  rights  may  be.  It  is  clear  tliat 
the  defendants  have  a  limited  authority  only,  and  are  a  corpora- 
tion only  for  the  purpose  of  making  and  maintaining  the  railway 
sanctioned  by  the  Act,  and  that  their  funds  can  only  l)e  ap[)lied 
for  the  purposes  directed  and  provided  for  by  the  statute.  Indeed, 
it  is  not  contended  that  a  company  so  constituted  can  engage  in 
new  trades  not  contemplated  by  their  Act;  but  it  is  said  tliat  thiiy 
may  embark  in  other  undertakings,  however  various,  provided  the 
object  of  the  directors  be  to  increase  the  profit-of  thiiir  (twn  rail- 
way. 

This,  in  truth,  is  the  same  proposition  in  anothei'  form  ;  foi'  if 
the  company  cannot  carry  on  a  new  trade,  because  it  is  not  con- 
templated by  the  Act,  they  cannot  embark  in  other  undertakings 
not  sanctioned  by  their  Act,  merely  because  they  hope  the  specu- 
lation may  ultimately  increase  the  profit  of  the  sliareholders. 
They  cannot  engage  in  a  new  trndi':  licmnsc  they  arc  a  coriioratidii 
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only  for  the  purpose  of  making  ami  maintaining  the  Eastern 
Counties  liailway.  What  additional  power  do  they  acquire,  from 
the  fact  that  the  undertaking  may  in  some  way  benefit  their  line  t 
Whatever  he  thcii'  object  or  the  prospect  of  success,  they  are  still 
but  a  corporation  for  the  purpose  only  of  making  and  maintaining 
the  Eastern  Counties  Eailway,  and  if  they  cannot  embark  in  new 
trades  because  they  have  only  a  limited  authority,  for  the  same 
reason  they  can  do  nothing  not  authorised  by  their  Act,  and  not 
within  the  scope  of  their  authority.  Every  proprietor  when  he 
takes  shares  has  a  right  to  expect  that  the  conditions  upon  which 
the  Act  was  obtained  will  be  }jerformed,  and  it  is  no  sufficient 
answer  to  a  shareholder  expecting  his  dividend,  that  the  money 
has  been  expended  upon  an  undertaking  which  at  .'-'ome  remote 
period  may  be  highly  benehcial  to  the  line.  I'he  public  also 
has  an  interest  in  the  proper  administration  of  the  powers  con- 
ferred by  the  Act.  The  comfort  and  safety  of  the  line  may  be 
seriously  impaired  if  the  money  .'supposed  to  Ijc  necessary  and 
destined  by  Parliament  for  the  maintenance  of  the  railway  be 
expended  in  other  lui'lertakings  not  contemplated  wdieu  the  Act 
was  obtained-,  and  not  expressly  saiK'tioned  by  the  Legislature. 

The  cases  in  equity  which  have  liet;n  cited  proceeded  upon  this 
view  of  the  subject,  and  were  decided  not  1)ecause  the  particular 
Act  restrained  by  injunction  was  a  breach  of  trust,  but  because  it 
v,"as  not  within  the  scope  of  the  directors'  auth(jrity,  was  not  justi- 
lied  by  the  statute,  and  was,  therefore,  illegal.  In  Coliiw a  v.  Th>' 
Enstcrn  Counties  Railwmj  Compuiiji,  10  Beav.  15,  16  L.  J.  Ch. 
73,  the  Masteh  of  the  Eolls  says,  "  It  has  been  very  pioperly 
admitted  that  railway  companies  have  no  right  to  enter  into  new 
trades  or  Inisinesses  not  pointed  out  by  the  Acts;  but  it  has  been 
contended  that  they  have  a  right  to  pledge,  without  lindt,  the 
funds  of  the  company  in  the  encouragement  of  other  tiansactions, 
however  various  and  extensive,  provided  the  object  of  that  liabil- 
ity is  to  increase  the  traffic  upon  the  railway,  and  theie- 
[*  27]  by  to  increase  the  yaoHt  to  tlie  *  shareholder.s.  There  is, 
however,  no  authority  for  anything  of  that  kind. "  So  in 
^alcniansx.  Lainfj,'V2  Beav.  oh'2,  he  says,  "A  railway  company, 
incorporated  by  Act  of  Parliament,  is  bound  to  apply  all  the 
moneys  and  property  of  the  company  for  the  purposes  directed  an'd 
provided  for  l)y  the  Act,  and  for  no  other  purpose  whatsoever. " 
Tlie  same  principle  was  adopted  by  the  Lord  Chancellor,  in  the  • 
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<;ase  of  Bagshavj  v.  The  Eastern.  Uiiion  Railway  Company,  2  Mac. 
&  G.  389,  18  L.  J.  Ch.  193,  by  Lord  Ckanwokth,  in  the  case  of 
Beman  v.  Rufford,  20  L.  J.  Ch.  537,  and,  as  we  are  told  by  Vice- 
Chancellor  Turner,  in  the  case  of  The  (Treat  Northern  Railway 
Comjiany  v.  Tlie  Eastern  Counties  Railivay  Company,  9  Hare,  306, 
21  L.  J.  Ch.  837.  In  the  last  two  cases,  the  learned  Judges 
treated  questions  similar  to  the  present  as  purely  legal  questions, 
and,  therefore,  directed  cases  to  be  stated  for  tlie  opinion  of  a 
'Court  of  law,  but  at  the  same  time  expressed  their  opinion  that 
the  contracts  were  illegal,  and  therefore  void.  If  the  contract  is 
illegal,  as  being  contrary  to  the  Act  of  Parliament,  it  is  unneces- 
sary to  consider  the  effect  of  dissenting  shareholders ;  for,  if  the 
company  is  a  corporation  only  for  a  limited  }turpose,  and  a  con- 
tract like  that  under  discussion  is  not  within  their  authority,  the 
assent  of  all  the  shareholders  to  such  a  contract,  though  it  may 
make  them  all  personally  liable  to  perform  such  contract,  would 
not  bind  them  in  their  corporate  capacity,  or  render  liable  their 
corporate  fnnds. 

But  it  is  said  that  it  does  not  sufficiently  appear  upon  this 
record  that  the  bills  in  Parliament,  and  for  which  the  defendants 
covenanted  to  pay  the  costs,  were  not  connected  with  the  defend- 
ants' railway.  If  railway  companies  could  embark  in  undertak- 
ings collateral  to  their  main  line,  merely  because  the  main  line 
might  in  the  result  be  benefited,  there  would  be  much  in  this 
■objection ;  Init  upon  the  view  which  we  have  above  expressed,  the 
objection  cannot  prevail.  We  know  that  eacli  of  the  four  litigant 
companies  has  a  separate  Act  of  Parliament;  we  know  that  the 
statute  incorporating  the  defendants'  compau}'  gives  no  authority 
respecting  the  bill  promoted  by  the  plaintiffs ;  and  we  are,  there- 
fore, bound  to  say,  that  any  contract  relating  to  such  bills  is  not 
justified  by  the  Act  of  Parliament,  is  not  within  the  scope  of  the 
authority  of  the  company  as  a  corporation,  and  is  therefore  void. 
For  these  reasons,  we  are  of  opinion  that  there  ought  to  be  judg- 
ment for  the  defendants.  Jiuiyment  for  the  defendants. 

ENGLISH  NOTES. 

The  above  case  of  Brlfjhf  v.  North  is  cited  as  an  authoritative  decis- 
iiiii,  and  followed,  by  tlie  Master  of  the  IIolls  in  Attorney-General 
v.  Mayor  of  Brecon  (1878),  10  Ch.  D.  204,  48  L.  J.  Ch.  153,  40  T..  T. 
5'2,  27  AV.  11.  332,  where  u  muuici[);d   corporation  was  lield  entitled  aa 
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well  under  tli«*  gt'iicral  law  as  under  tin-  tlitMi  exi.stiiig  ISrunioipal  Cor- 
jioratioii  Acts  (seo  now  The  Mxiiii(;ij)al  Corporation  Acts,  1S<S2,  45  &  4fi 
Vict.  c.  50,  sect.  140.  and  5th  Schedule),  with  tlie  previous  consent  of 
tile  rate-payers,  to  charge  the  borough  fund  with  the  expenses  of  resist- 
ing an  attack  upon  its  rights  bv  a  bill  in  Parliament. 

In  Be;/,  v.  SlUi/  (C.  A.  1884),  14  Q.  B.  D.  358,54  L.  J.  M.  C.  23.  52 
L.  T.  116.  33  W.  K.  248,  the  Court  of  Appeal  followed  a  similar  prin- 
ciple, holding  that  the  overseers  of  a  parish  are  entitled,  at  the  request 
of  the  vestrv,  to  resist  an  attempt  b}'  means  of  a  hill  in  Parliament  to 
throw  an  additional  burden  on  the  rates,  and  to  defray  out  of  the  poor 
rate  the  reasonable  expenses  of  their  opposition. 

The  decision  in  the  abo\e  case  of  Ucst  Anr/lian  RoAhvaijs  Co.  v.  Eost- 
em  Counties Raihvay  Co.  was  followed  and  confirmed  by  the  Court  of 
Exchequer  Chamber  (reversing  the  decision  of  the  Queen's  Bench)  in 
Macgregor  v.  Dover  &  Deal  BaUwng  Co.  (1852),  18  Q.  B.  618,  22  L.  J. 
Q.  B.  69,  17  Jur.  21. 

In  Tlie  Great  We.stern  Ra'dwnj  Co.  v.  Ilutthoiif  (1852j,  5  De  G.  & 
Sm.  290,  the  Court  of  Chancery,  at  the  instance  of  shareholders, 
restrained  a  I'ailway  company  from  appropriation  of  their  funds,, 
jiledging  their  credit,  or  entering  into  contracts,  in  suppox't  of  an  apjili- 
cation  to  Ptirliament  for  varying  their  objects;  but  the  Court  declined 
to  restrain  the  company  from  introducing  or  soliciting  such  a  bill,  or 
from  using  the  name  of  the  company  for  that  purpose.  So  in  Sinijjson 
V.  Detuiisoh  (1852),  10  Hare,  51,  an  injunction  was  granted  to  restrain 
the  directors  (inter  ali(f)  from  applying  tlie  funds  or  pledging  the- 
credit  of  the  company  in  an  application  t<>  Parliament  to  ratify  an 
agreement  which  without  such  sanction  would  have  been  ?fltra  irires. 

So  in  Vaaeey.  East  Eoncushire  Ruilivay  Co.  (1856),  3  K.  ct  J.  50, 
yice-Chaucellor  Wood  held  that,  although  it  is  competent  to  the  direc- 
tors of  every  railway  company  on  complying  with  the  Wharncliffe 
Order  (standing  Orders  of  H.  L.  clxxxv),  to  apply  to  Parliament  for 
extension  of  their  powers,  it  is  not  lawful  for  them  to  apply  the  cor- 
porate funds  to  that  purp  )se  ;  and  he  granted  an  injunction  accordingly.. 

The  application  of  the  above  ruling  cases  to  the  more  general  ques- 
tion as  to  acts  which  are  ultnt  vires  of  a  company  incorporated  by  Act 
of  Parliament  is  exemplified  in  the  case  of  Ashhury,  &c.  Co.  v.  JRiche, 
\o.  6  of  *'  Agency,"  2  R.  C.  304,  and  further  dealt  with  in  the  notes 
to  that  case,  2  R.  C.  342-344. 

AMERICAN   NOTES. 

Mr.  Brice.  in  his  book  on  the  Doctrine  of  Ultra  Vires.  8rd  ed.  p.  -102,  lays 
down  the  doctrine  that  corporations  and  other  bodies  which  liave  been  called 
into  being  for  tlie  acco.mplishment  of  public  ]iurp(  ses.  and  wliicli  hold  their 
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property  in  trust  for  such  purposes,  m:iy  not,  out  of  tlie  trust  property,  pay  tlie 
expenses  of  applications  to  Parliament,  and  cites  CooUdqe  v.  Brookline,  114 
Massachusetts,  592,  as  showing  that  the  same  law  prevails  in  the  United 
States.  In  that  case  it  was  held  that  a  town  cannot  raise  by  taxation,  or  pav 
from  its  treasury,  money  for  expenses  incurred  in  opposing  before  the  Legis- 
lature the  annexation  of  the  whole  or  a  part  of  its  territory  to  another  town. 
•  See  also  Minot  v.  We^l  Roxbury,  1 12  Massachusetts,  1 ;  Morse  v.  Norfolk  County, 
170  Massachusetts,  555. 


No.  4  —  BURKE  V.  LECHMERE. 

(Q.    B.    1871.) 
RULE. 

Persons  who  agree,  before  the  passing  of  a  special  Act 
Avhich  is  to  incorporate  the  Companies  Clauses  Consolida- 
tion Act,  1845  (8  Vict.  c.  16).  to  subscribe  for  a  certain 
number  of  shares,  become,  upon  the  passing  of  the  Act, 
subscribers  within  the  meaning  of  the  8th  section  of  the 
general  Act. 

Burke  v.  Lechmere  and  others. 

L.  R.  6  Q.  B.  297-304  (,<.  v.  40  L.  .1.  Q.  H.  98  ;   19  W.  K.  .")65). 

Railway  Company.  —  "  Suhsc'viher.^'  —  Ayreement  to  subscribe.  —  "  Share-  [297] 
holder."  —  Companies  Clauses  Consolidation  Act,  1845  (S  Met.  c.  16), 
s.  8. 

A  Railway  Act,  after  naming  certain  persons,  enacts  that  they  and  "all 
other  persons  who  have  already  subscribed  or  shall  hereafter  subscribe  to  the 
undertaking,  are  by  this  Act  united  into  a  company  for  the  purpose  of  making 
and  maintaining  a  railway."  The  Companies  Clauses  Consolidation  Act. 
1S45  (S  Vict.  c.  16),  s.  8,  enacts  that  every  person  who  shall  have  subscribed 
the  prescribed  sum  or  upwards  to  the  capital  of  the  company,  or  shall  other- 
wis..'  have  become  entitled  to  a  slian^  iti  the  company,  and  whose  name  shall 
Jiave  been  entered  on  the  register  of  sharehold(M-s,  sliall  be  deemed  :i  share- 
holder of  the  company. 

Prior  to  the  passing  of  the  Railway  Act,  defendants  and  others  signed  a 
-<locimient,  whereby  they  agreed  on  the  passing  of  the  Act  for  the  construction 
of  the  railway  to  subscribe  for  the  number  of  shares  of  £10  each  placed  op])()- 
site  their  respective  names,  viefendants'  number  being  fifty.  The  Act  passed 
in  1865;  in  1866  an  allotment  of  shares  was  made  to  defendants,  but  no  notice 
was  given  to  them  ;  and  soon  afterwards  the  proceedings  of  the  company  were 
.suspended.  Defendants'  names  were  placed  on  the  register  of  shareholders, 
-and  in  April,  186S,  the  register  was  resealed,  defendants'  names  being  then  on 
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it  for  fifty  specific  shares;  but  no  notice  of  this  registration  was  given  to  de- 
fendants. Calls  having  been  soon  after  made,  defendants  repudiated  all 
liability  as  siiareholdcrs:  — 

Held,  that  under  the  agreement  defendants  were  "  subscribers  "  to  the 
undertaking  within  the  meaning  of  the  Railway  Act,  and  therefore  had 
been  rightly  put  on  the  register,  and  were  "shareholders"  within  sect.  8  of 
the  Companies  Clauses  Consolidation  Act,  and  liable  to  pay  the  calls. 

The  plaintili',  liaviug  obtained  judgment  agaiu.st  the  London, 
Worcester,  and  South  Wales  Eailway  Company,  sued  the  defend- 
ants by  a  writ  issued  pursuant  to  sect.  64  of  the  Common  Law 
Procedure  Act,  1854,  for  a  first  instalment  of  £2  due  in  respect  of 
100  shares  of  £10  each  in  the  company,  of  which  the  defendants 
were  alleged  to  be  the  holders;  and  also  for  a  call  of  £2  lOs.  in 
respect  of  the  same  shares,  and  for  interest. 

■  The  defendants  pleaded,  that  the  defendants  never  were  indebted 
to  the  company ;  on  this  issue  was  joined. 

At  the  trial  before  Mellor,  J. ,  at  the  Gloucester  Summer 
Assizes,  1870,  a  verdict  was  entered  by  consent  for  the  plaintiff^ 
with  leave  to  move  on  facts  taken  as  agreed. 

Prior  to  the  passing  of  the  London,  Worcester,  and 
[*298]  South  *  Wales  Act,  1865  (28  &  29  Vict.  c.  cclxx.),i  an 
agreement  of  .subscription  was  signed  by  the  defendants 
and  others :  "  London,  Worcester,  and  South  Wales  Railway ; 
Stratford-on-Avon  to  Worcester.  We,  the  undersigned,  hereby 
agree  on  the  passing  of  the  Act  for  the  construction  of  this  rail- 
way, to  subscribe' for  the  number  of  shares  of  £10  each,  set  oppo- 
site to  our  respective  names. "  The  defendants  signed  under  the 
name  of  "  Berwick  &  Co. ,  Bankers,  Worcester ; "  and  the  number 
of  shares  placed  after  their  names  was  fifty. 

After  the  Act  was  passed  in  1865,  one  Adcock,  a  share  broker 

1  By  28  &  29  Vict.  c.  cclxx.  s.  4,  cer-  and  with  power  to  purchase,  take,  liolu,. 
lain  persou.s  (naming  them)  and  all  other  and  dispose  of  lands,  &c. 
persons  who  have  already  subscribed,  or  By  the  Companies  Clauses  Cousolida- 
shall  hereafter  .subscribe  to  the  undertak-  tion  Act,  1845  (8  Vict.  c.  16),  s.  8,  every 
ing,  are  by  this  Act  united  into  a  company  person  who  shall  liave  subscribed  the  pre- 
fer the  purpose  of  making  and  maintain-  scribed  sum  or  upwards  to  the  capital  of 
ing  the  London,  Worcester,  and  South  the  company,  or  shall  otherwise  have  be- 
Wales  Railway,  and  for  all  other  purposes  come  entitled  to  a  share  in  the  company. 
of  this  Act,  and  for  those  purposes  are  by  and  whose  name  shall  have  l>een  entered 
tills  Act  incorporated  by  the  name  of  on  the  register  of  shareholders  liereafter 
"  The  London,  Worcester,  arnl  South  mentioned,  shall  he  deemed  a  shareliolder 
Wales  Railway  Company,"  and  by  that  of  the  company.  This  section  is  incor- 
name  shall  be  one  body  corporate  witli  porated  with  tlie  special  -Act.  by  sect.  '>. 
]X'r")etual  succession  and  a  common  .sor.l. 
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of  the  company,  was  employed  to  get  subscriptions,  and  he  re- 
turned a  list  to  the  company  in  which  the  names  of  Berwick  &  Co. 
appeared  with  100  shares  set  opposite;  but  he  had  no  authority  to 
put  down  the  defendants  as  subscribers  for  that  or  any  other  num- 
ber of  shares.  In  December,  1865,  a  subscription  contract  under 
the  Act  was  sent  to  Adcock  to  be  taken  to  the  various  subscribers 
to  be  signed  by  them ;  but  it  was  not  taken  to  the  defendants. 
On  the  7th  of  March,  1866,  the  company  allotted  100  shares  to 
the  defendants  by  resolution  of  the  directors  :  "  Eesolved,  that  the 
shares,  applied  for  by  the  several  persons  in  Worcester  and  the 
neighbourhood  through  Mr.  Adcock,  specified  in  the  list  for- 
warded by  him,  be  and  are  hereby  allotted  to  them. " 

No  notice  of  allotment  w^as  received  by  the  defendants. 

Soon  after  the  allotment  a  panic  occurred  in  the  money 
market,   *  in   consequence    of    which    further    proceedings  [*  299] 
with  the  company's  affairs  were  suspended. 

The  defendants  were  placed  on  the  sealed  register  of  share- 
holders kept  pursuant  to  the  Act;  and  on  the  28th  of  April,  1868, 
the  register  was  duly  re-sealed,  the  defendants'  names  being  then 
on  the  register,  in  respect  of  fifty  shares,  numbered  3901-3950. 

No  notice  of  registration  was  given  to  the  defendants. 

In  May,  1868,  application  for  £2  per  share  payable  in  respect 
of  fifty  shares  on  allotment  was  made  by  the  company  to  the 
defendants.  On  the  7th  of  May,  1868,  the  defendants  wrote, 
saying  that  they  had  no  note  of  "having  made  an  application  for 
shares  in  the  company,  and  had  no  recollection  of  an  allotment 
having  been  made  to  them.  On  the  17th  of  July,  1868,  the  company 
duly  made  a  call  of  £2  lO.s.  per  share  in  respect  of  fifty  shares 
upon  the  defendants,  of  which  notice  was  duly  given  to  them. 

It  was  admitted  that  if  the  plaintiff  could  recover  he  was  en- 
titled to  interest;  the  time  for  payment  of  tlie  calls  having 
elapsed ;  and  that  the  verdict  was  to  be  for  plaintiff  for  £450  and 
interest,  with  leave  to  enter  the  verdict  for  defendants. 

A  rule  having  been  obtained  accordingly, 

Feb.  3.  H.  James,  Q.  C. ,  and  T.  .S.  Pritchard  showed  cause. 
— -The  defendants  are  shareholders  in  tlie  company,  and  liable  to 
pay  the  calls.  They  have  entered  into  an  agreement  to  subscribe 
to  the  undertaking,  and,  by  sect.  4  of  the  Act,  persons  who  have 
already  subscribed,  or  shall  hereafter  subscribe,  to  the  undertak- 
ing, are  united  into  a  company,  and  incor])ori\t(^!l :  1h(':i,  liy  sect.  8 
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of  the  Companies  Clauses  Act,  1845  (8  Vict.  c.  16,  which  is 
incorporated  with  28  &  29  Vict.  c.  cclxx.  l)y  sect.  2),  "  Every 
person  who  shall  have  subscribed  tlie  prescribed  sum  or  upwards 
to  the  capital  of  the  company,  or  shall  have  otherwise  become 
entitled  to  a  share  in  the  company,  and  wliose  name  shall  have 
been  entered  on  the  register  of  shareholdeis,  shall  be  deemed  a 
shareholder  of  the  company. "  A  subscriber  is  a  person  who 
stipulates  that  he  will  contribute  a  certain  amount  towards  an 
undertaking:    Thames  Tunnel  Co.  v.  Sheldon,  6  B.  &  C.  341,  348; 

and  the  fact  that  the  defendants  agreed  with  others  that  they 
[*  300]  would  subscribe  *  precludes  them  from  withdrawing  from 

the  luidertaking :  Kidu:elb/  Canal  Co.  v.  Rahy,  2  Price, 
93  ;  the  defendants  were,  therefore,  rightly  put  on  the  register : 
Midland  Great  Western  By.  Co.  {Ireland)  v.  Gordon,  16  M.  &  \V. 
804;  Nixon  v.  Green,  3  H.  &  K  695,  27  L.  J.  Ex.  509;  and 
they  became  shareholders,  and  are  liable  to  pay  the  calls.  The 
defendants  may,  perhaps,  rely  on  Wolver]ianij)ton  ll^aterworks  Co. 
V.  Rawkesford,  6  C.  B.  (N.  S.)  336,  28  L.  J.  C.  V.  242,  but  that 
decision  does  not  affect  this  question.  There  the  company  sued 
in  respect  of  a  subscription  contract  made  with  third  persons,  and 
there  was  no  privity  between  the  company  and  the  defendant. 
Neither  is  Waterford  By.  Co.  v.  Pidcock,  8  Ex.  279,  22  L.  J. 
Ex.  146,  applicable ;  there  the  defendant  had  never  signed  any 
contract  to  become  a  subscriber,  and  was,  therefore,  improperly 
put  on  the  register  of  shareholdel's. 

Feb.  4.  J.  O.  Griffits  and  Bosanquet,  in  support  of  the  rule. 
■ — The  ca.se  of  Kidinelly  Canal  Co.  v.  Baby  does  not  apply.  There 
the  defendant,  having  signed  the  subscription  contract,  was  put  on 
the  register  of  shareholders,  and  he  was  estopped,  therefore,  from 
denvins  that  he  was  a  shareholder.  Here  the  defendants  ha^•(• 
not  subscribed,  but  they  agree  to  become  subscribers  on  a  certain 
event  happening ;  the  agreement  is  conditional,  and  the  condition 
was  never  performed,  as  the  company  fell  to  the  ground.  It  is 
also  a  conditional  agreement  with  persons  not  in  existence  at  the 
time  the  contract  was  made.  Besides,  the  conditional  agreement 
was  to  have  been  carried  out  in  a  reasonable  time.  Tt  is  like  an 
application  for  an  allotment  of  shares ;  if  the  allotment  is  nut 
made  within  a  reasonable  time,  the  applicant  is  not  bound  to  take 
the  shares.  The  agreement  is  entered  into  in  1865;  the  allotment, 
of   shares    is  not  made  till   1866,  and  the  register  is  re-sealed  in 
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1S68.  The  agreement  was,  therefore,  not  carried  out  within  a 
reasonable  time.  There  is  a  difference  between  subscribing  and 
agreeing  to  subscribe  for  sliares;  here  there  was  only  an  agreement 
to  subscribe.  Adcock  had  no  authority  to  put  down  the  defend- 
ants' names  for  100  shares  in  the  subsequent  agreement,  and  it 
was  in  pursuance  of  that  agreement  that  the  shares  were  allotted 
to  the  defendants,  and  their  names  put  on  the  register. 
The  defendants  are,  therefore,  *  not  liable,  as  they  never  [*  301] 
were  properly  on  the  register  as  shareholders,  and,  more- 
over, never  had  any  notice  of  allotment  or  of  the  registration. 

Melluk,  J.  — I  am  of  opinion  that  our  judgment  must  be  for  the 
}»laintitt'  so  far  as  fifty  shares.  The  circumstances  of  the  case  seem 
to  be  as  follows :  It  was  proposed  to  construct  a  certain  railway, 
and  in  order  to  carry  out  the  undertaking  an  agreement  was  entered 
into  as  follows:  "  We,  the  undersigned,  hereby  agree,  on  the  pass- 
ing of  the  Act  for  the  construction  of  this  railway,  to  subscribe  for 
the  number  of  shares  of  £10  each  set  opposite  to  our  respective 
names."  Amongst  the  names  appended  to  this  agreement  was  the 
name  of  the  defendants,  and  the  number  of  shares  opposite  to  their 
name  was  fifty.  That  is  an  agreement  between  the  defendants 
and  the  other  persons  wlio  signed  it,  and  no  one  could  withdraw 
from  it,  as  each  subscribed  to  the  agreement  on  the  faith  that  the 
others' would  sign.  After  this  agreement  had  been  entered  into, 
the  Act  passed,  and  sect.  4  of  that  Act,  after  naming  certain 
persons,  enacts  "  that  they  and  all  other  persons  who  have  already 
subscribed  or  shall  hereafter  subscribe  to  the  undertaking,  and 
their  executors,  administrators,  successors,  and  assigns  respec- 
tively, are  by  this  Act  united  into  a  company  for  the  ])ur])ose  of 
making  and  maintaining  the  railway."  Tlie  question,  tlierefore, 
is:  Are  the  defendants  persons  "  who  have  already  subscrilied  ^ " 
It  is  said  that  this  is  a  conditional  subscriptifni ;  but  tlial,  I 
think,  is  immaterial,  because  it  has  become  absolute  I)}'  the  ])ass- 
ing  of  the  Act  and  by  the  incorporation  of  the  company.  The 
defendants  had,  at  the  time  of  the  passing  of  the  Act,  subsciihi-d 
to  the  undertaking,  and  therefore  they,'  as  well  as  tlu^  others  wh<i 
have  subscribed,  are  united  into  tlie  company.  Then  it  is  said 
tliat,  to  make  the  defendants  lial»le,  the  directors  ought,  inime- 
•liately  on  the  passing  of  the  Act,  to  have  ]n-ocee(1ed  to  allnt  the 
shares.      This   is   not   necessary.      I  can   lind  nothing   in   the  Act 
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which  requires  that  shares  shall  be  allotted  to  any  person  who  has 
already  subscribed  for  a  specific  number  and  amount  of  shares.  It 
appears,  from  the  facts  stated,  that  the  broker  of  the  company,  in 
an   unauthorised   manner,  allotted  to  the  defendants  100   shares. 

There  was,  undoubtedly,  no  authority  to  place  the  defend- 
[*  302]  ants  on    the    *  register   for    100    shares,   which  had  been 

allotted,  but  had  never  been  accepted  by  the  defendants. 
But  I  can  find  nothing  in  the  facts  to  disturb  the  state  of  things 
which  was  created  by  the  passing  of  the  Act;  and  I  think,  there- 
fore, that  the  defendants  were  rightly  placed  on  the  register  for 
fifty  shares,  for  which  they  had  subscribed,  and  to  which  they 
were  clearly  entitled.  By  sect.  8  of  8  Vict.  c.  16,  "  Every  person 
who  shall  have  subscribed  the  prescribed  sum  or  upwards  to  the 
capital  of  the  company,  or  shall  otherwise  have  become  entitled  to 
a  share  in  the  company,  and  whose  name  shall  have  been  entered 
on  the  register  of  shareholders  hereinafter  mentioned,  shall  be 
deemed  a  .shareholder  of  the  company. "  No  mention  is  made  of 
an  allotment  of  shares ;  the  only  thing  to  be  done  is  to  put  the 
subscriber  on  the  register  of  shareholders.  Then  sect.  9  prescribes 
the  form  of  the  register :  "  The  company  shall  keep  a  book  to  be 
called  the  '  register  of  shareholders, '  and  in  such  book  sliall  be 
fairly  and  distinctly  entered,  from  time  to  time,  the  names  of  the 
several  corporations,  and  the  names  and  additions  of  the  several 
persons  entitled  to  .shares  in  the  company,  together  with  the 
number  of  shares  to  which  such  shareholders  shall  be  respec- 
tively entitled,  distinguishing  each  share  by  its  number  and  the 
amount  of  the  subscriptions  paid  on  such  shares."  Therefore, 
when  the  company  had  put  the  defendants  on  the  register  they 
became  shareholders  of  the  company  in  respect  of  the  fifty  shares 
of  £10  each,  and  the  plaintiff  was  entitled  to  maintain  this  action 
against  tliem  in  respect  of  the  amount  due  on  fifty  shares. 

Lush,  J.  —  I  am  of  the  same  opinion.  Sect.  4  of  the  private 
.Vet  says  that  certain  persons  who  are  named  there,  "  And  all  other 
[•ersons  who  have  already  subscribed  or  shall  hereafter  subscribe 
to  the  undertaking,  and  their  executors,  administrators,  successors, 
and  assigns  respectively,  are,  by  this  Act,  united  into  a  company 
for  the  purpose  of  making  and  maintaining  the  railway.  "  The 
Companies  Clauses  Act  is  incorporated  with  this  Act;  and  sect.  8 
enacts,  "  That  every  person,   who  shall  have  subscribed  the  pre- 
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scribed  sum  or  upwards  to  the  capital  of  the  company,  or  shall 
otherwise  have  become  entitled  to  a  share  in  the  company,  and 
whose  name  shall  have  been  entered  on  the  register  of 
shareholders  *  hereinafter  mentioned,  shall  be  deemed  a  [*  303] 
shareholder  of  the  company.  "  The  question  is,  whether 
the  defendants  are  persons  who  h'ad  subscribed  towards  the  capital 
of  the  company,  and  whose  names  had  been  entered  on  the  register 
ill  respect  of  the  number  of  shares  for  which  they  had  subscribed. 
What  they  did  was  this :  before  the  scheme  obtained  the  sanction 
of  Parliament,  they  signed,  with  a  number  of  other  persons,  an 
agreement  in  tliese  terms :  "  We,  the  undersigned,  hereby  agree, 
on  the  passing  of  the  Act  for  the  construction  of  this  railway,  to 
subscribe  for  the  number  of  shares  of  £10  each  set  opposite  to  our 
respective  names;"  and  opposite  the  defendants'  names  and 
address  was  "  fifty.  "  Therefore,  they  signed  an  agreement  that, 
on  the  passing  of  the  Act,  they  would  subscribe  for  fifty  shares  of 
£10  each ;  what  is  that  but  a  "  subscription  "  to  the  capital  of  the 
company,  that  is,  as  defined  by  Bayley,  J. ,  in  Thames  Tunnel  Co. 
V.  Sheldon,  6  B.  &  C.  at  p.  348,  the  putting  down  their  names  to  a 
contract,  by  which  they  bind  themselves  to  contribute  to  the 
extent  of  the  number  of  shares  for  which  they  put  down  their 
names  ?  I  cannot  conceive  what  else  the  statute  could  have  meant, 
or  that  any  particular  form  of  words  is  needful  in  order  to  amount 
to  a  subscription  within  the  meaning  of  the  Act.  The  intention 
of  the  Legislature  is,  that  those  persons  who  agreed  beforehand,  in 
writing,  to  take  a  certain  number  of  shares  in  the  capital  of  the 
company,  and  whose  names  have  been  entered  on  the  register  as 
the  holders  of  those  shares,  shall  be  shareholders  of  the  company. 
Nothing  in  either  of  the  Acts  makes  it  requisite  that  the  company, 
after  its  incorporation,  should  give  the  subscribers  any  notice  that 
their  names  have  been  put  on  the  register.  The  subscription 
itself  authorises  the  directors  to  enter  the  names  of  those  who 
liave  subscribed  on  the  register  for  the  number  of  shares  which 
they  have  agreed  to  take.  That  has  been  done  here,  and,  there- 
fore, the  defendants  are  liable  to  the  calls  on  the  fifty  shares. 

Hannen,  J. —I  am  of  the  same  opinion.  The  construction 
which  was  contended  for  on  behalf  of  the  defendants  gives  n(» 
elfect  to  the  language  of  sect.  4  of  the  special  Act,  because  it 
would    leave    no    persons    whatever    who    would    come    within 
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[*  o04J  the  description  of  "  persons  *  who  have  iibeady  subscribed 
to  the  undertaking."  Xu  douliL  the  word  '' suliscribed  " 
is  used  in  two  senses.  Originally,  it  meant  only  those  who  put 
their  names  to  an  agreement  to  pay  money ;  but  it  has  come  to  l)e 
used  in  the  more  popular  sense  of  those  who  have  paid  the  money. 
But  the  dictum  of  Bayley,  J. ,  which  has  been  referred  to  by  my 
])rother  Lush,  puts  the  true  construction  upon  it  in  such  Acts  as 
the  present.  As  used  for  these  purposes  it  means  those  persons 
who  have  agreed  to  contribute  towards  the  undertaking.  Now 
that  is  exactly  what  the  defendants  and  the  others  have  done  whf) 
have  signed  this  document.  "  AVe,  the  undersigned,  herebv  n^ree, 
oil  the  passing  of  the  Act,  to  subscribe  for  the  number  of  sli  ires 
set  opposite  our  respective  names."  Then,  if  they  fall  within  the 
description  of  persons  who  have  already  subscribed,  does  anything 
remain  to  be  done  on  the  part  of  the  directors  ?  All  that  took 
place  with  reference  to  Mr.  Adcock  may  be  left  out  of  considera- 
tion. No  doubt  what  was  done  by  him  was  done  without  author- 
ity;  but  the  question  simply  is,  Were  the  directors  justified  in 
putting  upon  the  register  persons  who  had  subscribed  after  the 
lapse  of  about  two  years  from  tlie  time  of  tlie  passing  of  the  Act '{ 
There  is  nothing  to  make  the  time  within  which  the  register  shall 
be  made  u[i  an  essential  condition  to  the  validity  of  the  register ; 
and  I  find  that  the  point  has  been  decided  in  the  case  of  Wolver- 
liarivpton  Watervjorlifi  Co.  v.  Hairkesford,  7  C.  B.  (X.  S. )  795,  815, 
29  L.  J.  C.  r.  121,  127,  in  which  the  objection  was  taken  that 
the  names  ought  to  have  been  put  upon  the  register  within  a 
shorter  time  than  had  been  done;  but  Ekle,  Ch.  J.,  in  delivering 
the  judgment  of  the  Court,  says,  "  We  are  of  opinion  that  the 
time  directed  is  not  an  essential-  condition,  and  that  the  register 
may,  after  that  time,  be  valid. "  The  directors  in  this  case  have, 
in  fact  made  up  the  register,  and  put  the  defendants'  names  upon 
it;  and  that  being  done,  they  have  brought  the  defendants  within 
the  description  of  sliareholders  given  by  sect.  8  of  the  Companies 
Clauses  Act. 

Ride  discharyed  ;  the  verdict  to  stand  as  to  fifty  shares  only. 

EXGLISH  NOTES. 

In  Portal  v.  Emviens  (C  A.  1876).  1  C.  P.  D.  664,  46  L.  J.  C.  P. 
179,  35  L.  T.  882,  25  W.  R.  2.35.  where  the  defendant  and  certain 
other    persons   were   incorporated  by  a  special   Act  incorporating  the 
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(/onipaiiies  Clauses  Consolidation  Act,  1845,  and  by  the  special  Act 
these  persons  were  named  directors,  and  thirty  s.hares  of  £10  each  were 
Drescribed  as  the  (jualification  for  a  director,  it  was  held  that  the 
defendant  was  a  shareholder  to  the  extent  of  the  (jualifying  number  of 
shares,  and  as  such  liable  to  execution  npon  a  i^cire  facias  under  sect. 
36  of  the  Companies  Clauses  Consolidation  Act,  1845;  although  it 
appeared  that  no  meeting  of  the  company  had  ever  been  held  ;  the 
time  for  holding  the  first  ordinary  meeting  had  long  elapsed;  that  im 
<lirectors  had  been  appointed  otherwise  than  by  the  Act  itself ;  that 
there  never  was  any  register  of  shareholders,  and  that  no  shares  had 
(tver  been  allotted  to  the  defendant.  But  \\\  Kijding  \ .  Allan  ;  Kiji- 
Ihuj  V.  Todd  (C.  A.  1878),  3  C.  P.  D.  350,  47  L.  J.  Q.  B.  617,  39  L.  T. 
188,  27  W,  E.  84,  where  the  defendants  had  been  named  as  directors, 
in  the  special  Act,  which  provided  that  the  qualification  of  a  directur 
should  be  fifty  shares  of  £10  each,  and  that  the  directors  named  in  tlif 
Act  should  continiie  in  office  till  the  first  ordinary  meeting  of  the  com- 
pany, the  defendants  were  allowed  to  exonerate  themselves  by  showing 
that  they  had  ceased  to  be  directors  and  that  others  had  been  appointed 
in  their  place;  and  that  the  whole  of  the  capital  of  the  company  hail 
been  placed  in  other  hands,  and  a  register  of  the  shareholders  di'awu  nji 
in  which  the  defendants'  name  did  not  appear:  although,  for  want  of  tlic 
]iol  ling  of  an  ordinary  meeting,  all  these  transactions  were  informal. 

AMERICAN   NOTES. 

A.  subsci'iber  to  the  shares  of  a  corporation  is  bound  to  tlie  corporation  to 
takit,  and  pay  for  the  shares  in  accordance  witli  the  terms  of  his  sul)scriptioii 
as  .soon  as  the  corporation  is  created.  In  the  case  of  a  private  corporation  l>y 
special  charter,  an  acceptance  of  it  by  the  persons  who  have  applied  lor  the 
charter  is  generally  required;  but  the  Act  may  be  .so  drawn  as  to  constitute  the 
persons  named  members  of  the  corporation  at  once.  In  the  case  of  a  corpoia- 
ti(jn  organized  under  a  general  law,  tlie  corporation  exists  as  soon  as  its  tirst. 
nieeting  has  lieen  held  and  its  officers  cliosen,  if  not  immediately  upon  the 
signing  the  articles  of  association;  "When  a  corporation  has  bei'n  onci; 
created  according  to  law,  the  incorporated  associates  who  hohl  the  co^po^at'■^ 
franchise  are  members  of  the  corporation;  and  a  subscriber  for  sliarcs. 
although  he  has  received  no  certificate  of  stock,  or  the  stock  has  not  rww 
l)een  divided  into  shai'es.  is  a  member  of  the  corporation,  and  a  stockhoKli  r, 
within  the  meaning  of  a  statute  making  the  stockholders  of  the  corporatidu 
]>i'rsonally  liable  for  its  di^bts."  Ifawes  v.  Aiif/lo-Saxon  l^elroleAim  Co..  101 
Massachusetts,  OSo,  395,  per  (Jkay,  J.,  citing  Chester  Glass  Co.  v.  Dewc//.  1(> 
:^^'issachusetts.  94  ;  Narraf/amell  Bank  v.  Atlantic  Silk  Co.,  ^^  Metcalf  (Mass.). 
282,  28!)  ;   Spear  v.  Crawford,  14  Wendell  (N".  Y.),  20. 

Such  a  preliminary  subscription  is  frequently  pi'ovidcd  for  in  special 
charters  and  in  cj-enera!  laws.      In  Awlcrson  v.  New  Castle  iV  lii'-hinond  R.  Co., 
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1"J  liuliana.  o7C,  74  Am.  Dec.  '218,  it  is  said:  '•  I'luler  the  general  railroad  law. 
.sub.'^oriptioiis  of  a  certain  amount  of  .stock  are  necessary  for  the  organization 
of  the  contemplated  corjioration.  and  for  that  reason  and  purpose  are  valid 
before  the  corporation  is  organized,  and  may  be  collected  by  it  after  organiza- 
tion."' iSee  also  Lake  Ontario,  Auburn,  &)  N .  Y.  R.  Co.  v.  Mason,  10  New  York, 
451  :  Hamilton  ^-  DeansriUe  Plank  Road  Co.  v.  Rice,  7  Barbour  (X.  Y.).  1')"  ; 
Buj/'alo  S-  Jamestown  R.  Co.  v.  Clark,  22  IIun(X.  Y.),  350  ;  Buffalo  !f  Pltt.ihHr<ih 
R.  Co.  V.  Hatch.  20  Xew  York,  157:  Hughes  v.  Antietam  Manuf.  Co.,  34  IMavy- 
land,  316;  Penobscot  R.  Co.  v.  White,  41  Maine.  512:  66  Am.  Dec.  257;  Peiiob- 
scot  R.  Co.  V.  Dummer,  40  Maine,  172;  63  Am.  Dec.  654;  Cross  v.  Picknei/rille 
Mill  Co.,  17  Illinois,  54;  Miller  v.  Wild  Cat  Grarel  Road  Co.,  52  Indiana,  51 : 
New  Albany  §•  Salem  R.  Co.  v.  McCormick,  10  Indiana,  499;  71  Am.  I^ec.  337; 
Marysville  Electric  Light  Co.  v.  Johnson,  f)3  California,  538;  6  Am.  Railroad 
&  Corporation  Rep.  9  and  note :  Red  Wing  Hotel  Co.  v.  Frederick.  26  INlinne- 
sota.  112;  Nidton  v.  Clayton,  54  Iowa,  425;  37  Am.  Rep.  213;  Kennebec  S- 
Portland  R.  Co.  v.  Palmer,  34  Maine,  366  :  Peninsular  R.  Co.  v.  Duncan.  28 
Michigan,  130;  Michigan  Midland  k  Canada  R.  Co.  v.  Bacon,  33  Michigan,  466. 

If  a  subscription  to  the  stock  of  a  contemplated  corporation  be  made  upon 
a  condition,  as,  for  instance,  that  a  railroad  to  be  constructed  by  it  shall  be 
built  through  a  certain  village,  or  in  a  certain  location,  before  a  recovery  can 
be  had  on  the  subscription  it  must  be  shown  that  the  condition  has  been  com- 
plied with.  Lake  Ontario  Shore  R.  Co.  v.  Curtis,  80  Xew  Y'ork.  219 :  Xen: 
Albany  §•  Salem  R.  Co.  v.  McCormick,  10  Indiana,  499;  71  Am.  Dec.  337; 
Penobscot  R.  Co.  v.  White,  41  Maine,  512;  66  Am.  Dec.  257;  Knox  v.  Childers- 
burg  Land  Co.,  86  Alabama,  180. 

The  special  charter  or  the  general  statute  under  which  the  corporation  is 
to  be  organized,  whether  referred  to  in  the  preliminary  subscription  to  its 
stock  or  not,  is  virtually  incorporated  in  the  subscription,  so  far  as  it  has,  it 
explains  or  interprets  the  subscription  agTeement.  Hoagland  v.  Cincinnati  &• 
Fort  Wayne  R.  Co.,  18  Indiana,  452;  Small  v.  Herkimer  Manuf.  Co..  2  X^ew 
York,  330;  Rensselaer  S^-  Washington  Plank  Road  Co.  v.  Barton.  10  Xew 
York,  457. 

Tf  a  subscriber  to  the  stock  of  a  corporation  fails  to  perform  his  part  of  the 
stipulations  in  the  making  of  payments  or  otherwise,  and  the  corporation  takes 
reasonable  means  to  notify  him  and  request  payment,  he  cannot  maintain  an 
action  against  the  corporation,  after  it  is  formed,  although  it  has  entered  his 
name  in  the  stock-book,  but.  upon  his  failure  to  pay  the  instalments  due,  had 
allowed  another  person  to  take  the  shares.  Perkins  v.  Union  Button-Hole,  ^'c. 
Machine  Co..  12  Allen  (Ma.ss.),  273. 

In  America  a  preliminary  subscription  to  the  stock  of  a  corporation  about 
to  be  organized  under  a  special  charter  or  a  general  law  is  regarded  as  an 
offer  made  for  the  benefit  of  the  corporation,  which,  after  its  organization  is 
complete,  may  enforce  the  subscription.  The  offer  is  regarded  as  continuing 
luitil  the  organization  of  the  corporation,  unless  it  is  previously  revoked. 
The  subscription  agreement  might  in  terms  designate  a  certain  person  who 
should  receive  the  subscriptions,  and  in  such  case  the  subscription  might  be 
regarded  as  a  contract  with  such  agent,  who  could  enforce  it  in  accordance 
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with  its  terms,  /ces  v.  Slerlmg,  6  Metcalf  (Mass.),  310.  If  no  special  agent 
to  receive  the  subscriptions  is  designated,  the  corporation  after  its  organization 
may  enforce  them. 

In  Alhol  Music  tlall  C'o.  v.  Carey,  110  Massachusetts,  471,  47o,  a  case  relat- 
ing to  a  preliminary  subscription,  the  Court  say:  '•  The  undertaking  is 
inchoate  and  incomplete  as  a  contract  until  the  contemplated  organization  is 
effected,  or  the  mutual  agent  constituted  to  represent  the  association  of  indi- 
vidual rights  in  accepting  and  acting  upon  the  propositions  offered  by  the 
several  subscriptions.  When  thus  accepted,  the  promise  may  be  construed  to 
have  legal  effect  according  to  its  purpose  and  intent,  and  the  practical  neces- 
sity of  the  case;  to  wit,  as  a  contract  with  the  common  representative  of  the 
several  associates.  .   .   . 

"  In  this  agreement  the  treasurer  of  the  corporation  to  be  established  is 
expressly  made  payee.  The  corpoiation  is  the  aggregate  of  the  several  indi- 
viduals entering  into  the  agreement,  one  of  whose  terms  Avas  that  they  should 
tinis  associate  and  confer  their  individual  rights  upon  the  corporation.  We 
are  of  opinion  that  the  corporation,  and  the  corporation  alone,  is  the  proper 
))arty  to  bring  an  action  upon  such  an  agreement.  The  corresponding  agree- 
ments of  the  other  subscribers,  the  organization  of  the  corporation,  and  the 
allotment  to  the  defendant  of  the  shares  for  which  he  subscribed,  furnish 
.sufficient  consideration  for  his  promise  to  take  and  pay  for  those  .shares. 
Although  his  promise  was  originally  voluntary,  or  in  the  nature  of  a  mere 
open  proposition,  yet  having  been  accepted  and  acted  on  by  the  party  author- 
ized so  to  do,  before  he  attempted  to  retract  it,  he  has  lost  the  right  to  revoke. 
His  proposition  has  become  an  accepted  mutual  contract,  and  is  binding  upon 
him  as  well  as  upon  the  corporation."'  / 

Before  there  can  be  a  recovery  in  a  suit  against  a  subscriber  by  the  corpo- 
ration, it  must  be  shown  that  the  corporation  was  duly  organized  in  accordance 
with  its  charter  or  the  articles  of  association.  KaUniia  Land  Co.  v.  Holle?/, 
120  Massachusetts,  540.  Loud,  J.,  delivering  the  judgmerit  in  this  case,  said  : 
•■  The  subscription,  of  itself,  does  not  give  the  corporation  a  right  to  sue  the 
subscribers  to  the  stock.  .  .  .  The  first  step  to  be  taken  by  the  corporation 
is  to  show  that  it  is  the  corporation  which  the  statute  created,  that  it  has  done 
all  that  was  necessary  to  be  done  to  fulfil  the  terms  upon  which  the  subscrij)- 
tions  were  made.  .  .  .  Inasmuch  as  no  such  corporation  as  the  statute  created 
was  ever  organized,  .  .  .  the  coi'poration  as  it  exists  dc  facto  has  no  right  of 
action  against  original  subscribers  to  its  stock."  See  also  Julinhoro  Acatlcnvi 
V.  Robinson,  '67  Pennsylvania  State,  210  ;  78  Am.  Dec.  421  ;  S/iohcr  v.  Loiicaslcr 
Coiintij  Park  Association,  (58  Penn-sylvania  State,  420. 

There  is  much  authority  for  the  proposition  that  the  subscrilx'rs  to  the 
stock  of  a  corporation  to  be  organized  obligate  themselves  to  each  oflicr,  the 
promise  of  eacli  being  a  consideration  for  the  promise  of  the  others.  'I'hough 
one  subscriber  cannot  by  action  in  his  name  enforce  payment  by  another  sub- 
scriber, yet  the  element  of  estoppel  enters  into  tlie  engagement  of  each  snb- 
si  ril)"r,  so  that  he  cannot  withdraw  his  subscri]>tion  without  the  consent  of 
all  the  subscribers,  in  case  there  is  no  fraud  and  the  corporation  is  within  a 
reasonable  time  organized  in  accordance  with  the  plan  or  scheme  coTitemplated 
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ill  tin-  subscription  agreement.      1  Thompson  on  Corporations,  ss.  11 65,  1181  ■. 
Greer  v.  C/iarlier  Ji.  Co..  !H;  Pennsylvania  State.  ;>1)1 ;  -1"J  Am.  Rep.  548. 

There  are  decisions  to  the  eiieot  that  a  cor])oration  not  in  existence  at  the 
time  a  subscription  to  its  stoek  is  made,  cannot  enforce  it  after  its  organization, 
for  the  reason  tiuit  tiie  subscribers  at  the  date  of  their  subscription  made  no 
contract  with  the  coiporation,  because  this  was  not  in  existence  and  therefoie 
that  the  subscribers  were  not  liable  on  their  subscriptions.  This  view  was 
adopted  at  one  time  by  the  Supreme  Court  of  Penn.sylvania.  In  one  case 
Bl.\ck,  Cli.  J.,  said  :  '•  .\  contract  cannot  be  made  by  one  ])erson  alone.  It 
takes  two  to  make  a  bargain.  Before  a  promise  becomes  a  binding  obligation, 
it  must  not  only  be  made  to,  but  must  be  expressly  or  impliedly  accepted  by. 
the  paity  for  whose  benefit  it  was  meant.  The  paper  before  us  is  no  more 
thau  a  naked  expression  of  the  subscriber's  intention  to  purchase  certain 
shares  in  the  capital  stock  of  a  company  which  it  was  expected  would  be 
incorporated  by  the  Legislature.  Besides,  it  is  without  any  sufficient  consider- 
ation. Jt  is  not  pretended,  and  cannot  be  made  out  from  the  paper,  that  the 
agreement  of  the  defendant  was  the  motive  of  the  others  for  taking  stock.  It 
is  well  settled,  that  procuring  legislation  of  any  kind  is  not  a  consideration 
which  will  support  even  a  direct  promise  to  pay  a  fair  compensation  for  the 
labor  of  the  promisee  about  such  a  business.  Again,  if  there  was  a  binding- 
engagement,  it  was  not  made  with  the  railroad  company,  which  did  not  exist 
at  the  time.'"  Strasbiirg  R.  Co.  v.  Echternacht,  21  Pennsylvania  State,  220 :  60 
American  Decisions,  49.  See  al.so  Pittsburgh  Sc  Steuheitville  R.  Co.  v.  Gazzain,  -'C 
Pennsylvania.  State,  340;  McClurcv.  People's  Freight  R.  Co.,  90  Pennsylvania 
State,  271  ;  Monterey  §•  Salinas  Valley  R.  Co.  v.  Ilildreth,  53  California,  123  : 
Goffv.  Winchester  College,  6  Bush  (Ky.),443;  G hares  v.  Brick  Church  T.  Co.. 
1  Sneed  (Tenn.).  491.  The  case  of  Strasburg  R.  Co.  v.  Echternacht.  supra,  was 
regarded  by  Siiarsw'ood,  P.  J.,  in  Steani.^hip  Co.  v.  Murphy,  6  Pliiladelphia 
(Pa.),  224,  as  overruled  by  the  case  of  Eilinhoro  Academy  v.  Ftobinson,  37 
Pennsylvania  State,  210;  78  Am.  Dec.  421.  See  also  Bell's  Appeal,  115  Penn- 
sylvania State,  88;  2  Am.  St.  Rep.  532  ;  Shobcrx.  Lanacster  Park  Association,  tiS 
Pennsylvania  State,  429.  431.  This  view  was  adopted  in  some  early  decisions 
in  ^Ia.ssachusetts.  Phillips  Limerick  .\cade)ny  \.  Dnris,  11  ilassricluxsetts,  113. 
The  case  of  Abbott  v.  Hapgood.  150  ^Massachusetts.  248.  did  not  relate  to  a 
subscription  to  stock,  but  was  a  contract  for  furnishing  machinery  for  a  pro- 
jected corporation.  It  was  there  said  that  in  the  case  of  a  contract  made  in 
the  name  (;f  the  projected  corporation,  tlie  corporation,  after  its  organization, 
could  not  become  a  party  to  the  contract  even  by  adoption  or  ratification  of  it. 
But  it  is  lif  Id  in  ^Massachusetts  that  a  corporation  may  adopt,  ratify,  and  enforce 
a  subscription  to  the  stock  of  the  corporation  made  before  its  organization. 
Athol  Music  Hall  Co.  v.  Carey,  116  Massachusetts,  471. 

Whether  a  subscriber  to  the  shares  of  corporation,  to  he  organized  can  withdraw 
his  subscription  j)rior  to  the  organization  of  the  corporation  is  a  question  upon 
which  there  is  some  conflict  of  authority.  Though  it  may  be  said  that  the 
subscription  paper  is  not  a  contract,  for  want  of  a  party  with  whom  the  sub- 
scribers can  contract,  it  is  now  the  generally  established  rule  that  such  a 
subscription  becomes  a  contract  with  the  corporation,  when  the  corporation 
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lias  been  organized  and  lias  accepted  the  subscription.  In  this  way  the 
objection  of  a  want  of  a  proper  contracting  party  is  finally  avoided,  provided 
everything  goes  on  as  contemplated  in  the  subscription.  This  is  the  view 
taken  in  the  recent  Massachusetts  case  of  Hudson  Real  Estate  Co.  v.  Tower, 
\'A')  Mas.>aclinsetts,  SL'.  Allkn,  J.,  delivering  the  judgment,  said.  '■  Until 
tlie  organization  of  the  corporation,  the  subscription  is  a  mere  proposition  or 
(■ItVr,  wliich  may  be  withdrawn,  like  any  other  unaccepted  offer.  '  Unless  the 
signer  is  bound  upon  a  contract,  he  is  not  bound  at  all.  It  is  open  to  him  to 
witiidraw.  It  is  not  on  the  ground  that  there  was  no  sufficient  consideration. 
'I'lie  seal  would  do  away  with  any  doubt  on  that  score.  But  it  is  on  the 
ground  that  for  the  time  being  and  until  the  corporation  is  organized  the 
writing  does  not  take  effect  as  a  contract,  because  the  contemplated  party  to 
tlie  contract,  on  the  other  side,  is  not  yet  in  existence,  and  for  this  reason, 
there  being  no  contract,  the  whole  undertaking  is  inchoate  and  incomplete, 
and,  since  there  is  no  contract,  the  party  may  withdraw."  See  also  same 
case,  161  jNlassachusetts,  10  Ashuelot  Boot  iV  Shoe  Co.  v.  Hoit,  56  Xew  Hamp- 
shire, 548;  Loto  v.  Coniu.  Sf  Passu7npsic  It.  Co.,  45  New  Hampshire,  370;  Lake 
Ontario,  A  ubiirn,  Sf  New  York  R.  Co.  v.  Mason.  10  New  York,  451 ;  Cartwru/hl  v. 
Dickinson,  88  Tennessee,  476. 

It  is  not  necessary  that  a  subscriber,  in  order  to  witiidraw  his  subscription, 
should  notify  all  the  other  subscribers  individually,  or  give  notice  at  a  meeting 
of  the  subscribers.  It  is  sufficient  that  he  notifies  the  person  who  solicited  his 
subscription  and  is  acting  as  the  representative  of  the  associates.  Hudson 
Real  Estate  Co.  v.  Tower,  161  Massachusetts,  10,  13.  Allkn,  J.,  in  this  case 
said  :  "  If  every  one  of  the  other  subscribers  should  object,  yet  it  is  the  right 
of  a  subscriber  to  withdraw  before  the  corporation  is  formed.  It  is  merely  a 
([uestion  of  giving  due  notice  of  his  withdrawal.  And  in  England  it  is  not 
intimated  in  any  modern  case,  so  far  as  our  examination  has  gone,  that 
notice  must  be  given  to  all  the  other  subscribers,  or  at  a  meeting  of  subscribers. 
The  retraction  has  usually  been  made  to  the  same  persons  to  whom  the  appli- 
cation for  shares  was  made.  See  Lindley's  Partnership  (4th  ed.),  99-105,  and 
numerous  cases  cited.  In  this  country  no  case  has  been  cited,  and  we  havi- 
found  none,  discussing  the  question  what  notice  of  withdrawal  will  be  suffi- 
cient. ...  It  is  held  that  the  death  of  a  subscriber  before  the  formation  of 
the  corporation  is  a  revocation  of  a  subscription.  Pliipps  v.  Jones,  '20  Penn- 
sylvania State,  260  ;  Wallace  v.  Townsend,  43  Ohio  State,  537  :  Pratt  v.  Elfiin 
Baptist  Society,  93  Illinois,  475  ;  Sedcdia,  Warsaw  vV  Soutliern  Raihra//  v.  Wdk- 
ersoii,  83  Missouri,  235.  Insanity  is  also  held  to  be  a  revocation  in  Beach  v. 
First  Methodist  Episcopal  Church,  96  Illinois,  177  Death  is  a  public  fact,  of 
wliich  all  the  world  must  take  notice,  though  the  above  decisions  were  not 
put  on  that  ground;  Marlett  v.  Jackman,  3  Allen  (Mass.),  287  ;  but  insanity  is 
not.  In  most  of  the  cases  where  the  right  of  withdrawal  of  a  subscri))tif>n 
has  been  held  to  exist,  there  is  nothing  to  show  that  all  the  other  subscribers 
were  notified,  and  there  has  hmm  no  question  as  to  the  sufiici<;ncy  of  the  mode 
ill  which  the  withdrawal  was  made  .See,  in  addition  to  the  cases  cited,  Auhimi 
Bolt  iS(-  Nut  Works  v.  Skultz.  143  l*ennsylvaiiia  State,  2.'>(i  ;  Munc//  Traction 
Engine    Co.  v.   Green,  143    Penn.sylvania  State,  269;   Garrelt  v.  DUIshnrg  ff 
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Mechanicsburg  R.  Co..  78  Pennsylvania  State,  465  ;  :!^tra.';burg  R.  Co.  v.  Echter- 
juicht.  '21  Pennsylvania  State,  2"20."' 

A  subscriber  cannot  revoke  his  subscription  utter  the  organization  of  the 
corporation  and  its  acceptance  of  the  subscription,  and  its  acceptance  may  bo 
inferred  from  its  conduct  in  retaining  possession  of  the  subscription  paper, 
and  its  expenditure  of  considerable  sums  of  money  or  its  incurring  liabilities 
on  the  faith  of  the  subscriptions.  Richelieu  Hotel  Co.  v.  International  Militar// 
Encampment  Co.,  140  Illinois,  24S;  Minneapolis  Threshing  Mach.  Co.  v.  Drtci^v 
40  Minnesota,  110;  3  L.  R.  A.  79G;  12  Am.  St.  Rep.  701 :  26  Am.  &  PZng.  Corp. 
Cas.  61;  Cross  v.  Pincknegrille  Mill  Co.,  17  Illinois.  54  :  Johnston  v.  Ewing 
Female  University,  35  Illinois,  518  ;  Snell  v.  Trustees  M.  E.  Church,  58  Illinois, 
290;  International  Fair  ^  Exposition  Asso.  v.  Walker,  83  Mich.  386;  Peninsular 
R.  Co.  V.  Duncan,  28  Michigan,  130,  139. 


-No.  5.  —  TAYLOE   r.   CHICHESTEK   AND   MIDHURST 
RAILWAY   CO. 

(H.  L.   1870.) 

IIULE. 

An  agreement  by  a  railway  company  with  a  landowner 
that,  in  consideration  of  the  landowner  withdrawing  oppo- 
sition to  a  bill  in  Parliament  promoted  by  the  company  for 
extending  their  powers,  they  will  purchase  on  certain  terms 
certain  parcels  of  land  which  will  be  required  by  the  rail- 
way company,  is  not  illegal ;  and  when  the  Act  has  passed 
empowering  the  company  to  take  the  land,  may  be  enforced 
against  the  company. 

Taylor  v.  Chichester  and  Midhurst  Railway  Co. 

L.  R.  4  11.  L.  628-650  (s.  c.  39  L.  J.  Ex.  217 ;  23  L.  T.  657). 

[628]  Railway  Company.  —  Agreement  before  Passing  of  the  Act.  —  Ultra  Vires. 

An  agreement  by  which  directors  of  a  railway  company  bind  themselve.s, 
in  the  event  of  their  bill  passing,  to  take  land  for  the  purpose  of  making 
the  railway,  and  to  pay  for  it  within  three  months  after  the  passing  of  the 
bill,  is  valid,  and  its  stipulations  become  enforceable  after  the  passing  of  the 

bill. 

An  existing  railway  company  authorised  by  Act  of  Parliament  to  enter  on 
a  ne\\  undertaking  and  to  add  the  new  undertaking  to  the  old,  and  to  treat  the 
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capital  intendeil  to  be  raised  f.ir  the  new  undertaking  as  capital  added  to  the 
old,  is  thereby  authorised  (should  it  be  unable  successfully  to  raise  the  new 
capital,  which  is  a  matter  not  to  be  assumed)  to  apply  to  the  new  undertakiiif^ 
the  funds  previously  applicable  to  the  old. 

This  was  a  proceeding  in  error.  A  judgment  of  the  Court  of 
Exchequer  had  been  given  for  the  plaintiff  (4  H.  &  C.  409),  which 
was  reversed  in  the  Court  of  Exchequer  Chanil)er  (L.  K.  2  Ex. 
356). 

*  The  pLaintiff  was  the  owner  of  land  in  Sussex ;  the  [*  629] 
defendants  were  the  directors,  &c. ,  of  a  railway  company 
incorporated  by  Act  of  Parliament,  in  the  year  1864,  for  the  pur- 
pose of  making  the  Chichester  and  Midhurst  Eailway.  In  1865 
they  proposed  to  make  a  branch  railway,  and  were  about  to  apply 
to  Parliament  for  an  Act  for  that  purpose.  This  branch  railway 
was  intended  to  pass  through  the  property  of  the  plaintiff.  On 
the  17th  of  February,  1865,  articles  of  agreement  were  drawn  up 
between  the  parties  which  recited  the  above  facts,  and  that  "  the 
line  of  the  proposed  railway  will  pass  through  the  property  of  the 
said  Sir  Cliarles  Taylor  in  such  a  manner  as  to  intersect  and 
seriously  damage  the  same ;  he  has  accordingly  intimated  to  tlie 
company  his  intention  to  oppose  the  said  l)ill. "  In  order  to 
induce  him  to  withdraw  his  opposition  the  company  agreed  to 
enter  into  the  agreement  and  stipulations  thereinafter  contained, 
and  in  consideration  thereof  he  agreed  not  to  oppose  the  bill. 
There  were  then  several  heads  of  stipulations;  the  first  began  thus, 
"  In  the  event  of  the  said  bill  in  its  present,  or  any  amended, 
modified,  or  altered  form,  with  the  like  object,  being  })assed  into 
an  Act  during  the  present  session  of  Parliament  the  company  will 
make  and  construct  the  proposed  railway,"  according  to  a  plnn 
annexed  to  the  agreement.  The  second  was,  that,  "  In  thc^  like. 
event  the  company  will  purchase  from  Sir  C.  Taylor,  his  lieirs  and 
assigns,  and  Sir  C.  Taylor  will  sell  to  the  company,  at  the  price 
of  £2000,  the  several  pieces  or  parcels  of  land  ])eing  portions  of 
the  said  estate  which  will  be  required  for  the  construction  of  the 
railway  and  station,  containing  in  the  whole  twenty  acres  or  there- 
abouts. "  The  third  was,  that,  "  In  the  like  event  tlie  compnny 
will,  in  addition  to  the  said  sum  of  £2000,  and  within  the  s^kicc 
of  three  calendar  months  next  after  the  passing  of  the  said  Itill, 
pay  to  Sir  C.  Taylor  the  farther  sum  of  £2000,  as  and  for  a  \n'r- 
sonal   com])ensation  to  him  f(»r  tlie  annoyance,  inconvenience,  and 
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ilistiirbaiipe,  ilauuige,  luss,  uiid  injury  which  hi;  has  sustained,  and 
may  or  will  sustain,  in  respect  of  the  sporting  and  preservation  of 
game  upon  his  said  estate,  b}'  or  in  consequence  of  the  construction 
of  the  said  intended  railway,  and  of  the  Parlianientary  and  otlier 
surveys,  and  other  woiks  connected  tlierewitli  and  incidental 
thereto. "  The  other  stipulations  were  of  a  similar  charactei\ 
each  one  beginning  with  the  words,  "  In  the  like  event," 
[*G30]  *  or,  "If  tlie  said  bill  should  juiss. "  The  14lh  article 
was  a  stipulation  by  Sir  C.  Taylor  that,  "  He  will  not 
farther  oppose  the  passing  of  the  said  bill  during  the  present 
session  of  Parliament,"  and  the  17th  article  said,  "This  agree- 
ment shall  be  void  if  the  company  fails  to  obtain  an  Act  in  the 
present  session  of  Parliament  authorising  the  construction  of  the 
said  intended  railway,  or  any  railway,  through  any  jiart  of 
the  estate  of  the  said  Sir  Charles  Taylor. " 

The  bill  passed,  the  money  was  not  paid,  and  Sir  C.  Taylor 
brought  his  action  to  recover  the  sum  to  which  he  was  entitled 
under  the  agreement. 

The  defendants,  in  their  first  plea,  set  out  the  articles  of  agree- 
ment at  full  length,  and  then  alleged  that  the  railway  in  the 
agreement  menticmed  had  not,  nor  had  anv  iiart  thereof,  nor  had 
any  of  the  works,  been  made  or  ct)nstructed,  and  that  the  defend- 
ants had  not  required  or  taken,  for  the  purposes  of  the  railway, 
any  part  of  the  plaintiff's  land,  nor  given  any  notice,  &c. ,  nor 
had  they  agreed  with  the  plaintiff  or  any  other  person  for  the 
taking  of  any  such  lands,  otherwise  than  by  the  said  articlev,  of 
agreement.  For  a  second  plea  they  alleged  that  the  plaintift  had 
not  sustained  an}-  annoyance,  &c. ,  in  respect  of  the  sporting,  &x'., 
in  consequence  of  the  construction  of  the  railway,  or  surveyr",  or 
w^orks  connected  therewith,  and  that  the  plaintiff's  land  o^'  his 
interest  therein  never  was  affected  by  any  works,  &c.  There  were 
two  other  pleas  of  a  merely  formal  nature. 

Tlie  plaintiff,  by  his  replication,  took  issue  on  the  denial  that 
lie  had  suffered  annoyance,  and  demurred. 

The  defendants  joined  in  demurrer. 

The  Court  of  Exchequer  gave  judgment  on  the  demurrer  in 
favour  of  the  plaintiff.  In  the  Court  of  Exchequer  Chamber  this 
judgment  was  reversed  by  Justices  Keatinc4,  Mellor,  Montague 
Smith,  and  Lush,  against  Justices  Willes  and  Blackburn.  This 
proceeding  in  error  was  then  brought. 
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The  case  having  been  argued,  the  Lords  present  delivered  their 
opinions  as  follows:  — 

The  Lord  Chancellor  (Lord  Hatherley)  : —  [637] 

This  case  conies  before  your  Lordships  on  appeal  from  a 
decision  of  the  Court  of  Exchecj^uer  Chamber,  which  reversed  the 
decision  of  the  Court  of  Exchequer.  The  action  was  brought  bv 
the  present  appellant,  Sir  Charles  Taylor,  on  a  contract  entered 
into  between  him  and  the  respondents,  the  directors  of  the 
Chichester  and  Midhurst  Eailway  Company.  The  agreement  was 
entered  into  by  the  respondents  under  their  common  seal,  and  we 
are  freed,  therefore,  from  any  question  which  might  arise  on  a 
contract  made  by  the  promoters  of  an  intended  railway  before  the 
Act  of  Parliament,  which  was  to  give  the  company  a  legal  exist- 
ence, had  been  actually  passed,  as  to  which  question,  your  Lord- 
ships are  well  aware,  there  has  been  a  great  deal  of  discussion  and 
inquiry.  This,  however,  is  the  agreement  of  the  directors  of  an 
existing  company  itself.  They  were  contemplating  an  application 
to  Parliament  by  a  bill  already  framed,  as  will  appear  by  tlie 
statements  in  the  contract,  which  was  about  to  be  presented  to 
Pai  5  lament,  and  which  might  be  subject  to  certain  modifications 
or  variations,  but  which,  as  it  stood,  contemplated  taking  power 
to  pass  through  the  property  of  the  appellant,  Sir  Charles  Taylor, 
and,  of  course,  passing  through  his  property  it  was  calculated  to  a 
certain  extent  to  disturb  the  enjoyment  of  that  property. 

It  seems  that  at  the  time  they  contemplated  so  passing  tlirough 
the    property    of    Sir    Charles    Taylor,   it  was    also  supposed  that 
twentv  acres  would  be  the  amount  of  land  belonging  to  liim  which 
tliey  would  require  for  the  purposes  of  their  railway,  though  they 
might  require  more,  as  to  which  provision  was  also  made  in  the- 
agreement   they    then    entered    into.      That  being   the  case,   they 
approached   the   landowner,    telling  him    all  that  I  have 
stated,  that  *  they  had  this  Act  in  contemplation,  which   [*  iVAH] 
Act  would,  of  course,  if  it  passed,  give  them  full  power  of 
raising  capital  applicable  to  the  yairposes  of  the  Act,  and,  amongst 
otlier  purposes,  applicable  to  the  payment  to  Sir  Charles  Taylor  of 
tlie  ])urc]iase-money  for  his  property,  and  any  other  comyiensatiou 
lo  wliich  he  might  be  entitled.      Tlierefore,  having  this  all   befoic 
him,  he  is  invited  to  enter  into  the  agreement  in  (piestiou.      Hi- 
liad    stated  that  he  was  about  to  oppose  tlie  passing  of  tlie  Act 
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througli  Parliament,  and,  of  course,  as  they  were  about  to  take 
part  of  his  property  he  wt)uld  have  had  an  abundant  lonis  standi 
to  oiler  such  grounds  of  opposition  as  he  might  be  advised  to  offer. 
The  agreement,  therefore,  is  framed  partly  on  the  consideration  of 
the  property  which  he  agrees  to  sell  in  the  event  of  the  Act  pass- 
ing, partly  also  in  consideration  of  the  withdrawal  of  his  opposi- 
tion to  the  intended  bill. 

Now,  what  was  there  in  that  state  of  circumstances,  assuming 
the  bill  passed  (the  agreement  being  founded,  as  it  is  founded, 
wholly  on  the  condition  of  its  passing)  —  what  was  there  on  the 
face  of  this  state  of  things  to  make  it  apparent  to  Sir  Charles 
Taylor  tliat  he,  on  the  one  hand,  was  incompetent  to  enter  into 
such  a  contract,  or  that  the  directors,  on  the  other  hand,  were 
incompetent  to  enter  into  it  on  behalf  of  the  company  I  Depend- 
ent as  it  was  entirely  on  the  passing  of  tlie  Act,  he  would  have  a 
right  to  contemplate  it  exactly  as  if  the  Act  had  been  passed,  and 
the  agreement  had  been  entered  into  under  its  powers  —  though,  in 
fact,  the  powers  had  to  be  obtained  before  the  agreement  could 
have  any  force  or  validity.  He,  accordingly,  would  find  indi- 
viduals incorporated  as  a  company,  with  the  ordinary  powers  of 
purchasing  lands  and  paying  compensation  in  respect  of  damage, 
paying  it  out  of  their  funds.  When  I  say  out  of  their  funds,  I 
will  state  in  a  few  moments  what  exactly  constitutes  the  character 
of  those  funds.  The  company  was  in  existence,  its  directors  were 
persons  capable  of  entering  into  engagements  under  a  common  seal 
—  engagements  conditioned,  of  course,  upon  obtaining  powers, 
hut  in  a  state  in  which  they  could  enter  into  a  contract  subject  to 
that  condition. 

He  found  them  in  possession  of  an  Act  whereby  they  were 
authorised  to  make  a  certain  line  of  railway ;  he  found  them  about 
to  extend  that  line.  He  must  be  taken  to  have  made  his  engage- 
ment entirely  subject  to  their  obtaining  the  Act  authoris- 
[*  639]  ing  them  *  to  do  so.  When  we  come  to  that  Act  we  find 
that  they  meant  to  raise  a  larger  amount  of  capital  than 
they  before  possessed.  Their  first  Act,  of  course,  restrained  the 
application  of  their  capital  to  the  purposes  authorised  by  that 
Act.  It  is  not  necessary  to  read  the  clauses  to  that  effect ;  they 
are  always  inserted  in  every  Railway  Act.  Those  clauses  re- 
strained them  from  applying  their  capital  to  anything  but  the 
original  railway  which,  under  its  powers,  they  had  brouglit  into 
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existence ;  so  they  sought  new  powers  to  raise  additional  capital 
to  make  a  new  line.  The  additional  capital  was  to  be  added  to 
their  other  capital.  The  expression  is  "  adding  to  the  shares  of 
the  original  capital. "  But,  of  course,  it  must  mean  "  adding  the 
money  to  be  raised  by  those  shares. "  The  expression  "  adding 
shares  "  itself  would  have  no  meaning  in  it.  It  can  have  no  other 
meaning  but  tliat  which  I  have  stated,  "  adding  the  money  to  be 
raised  by  those  new  shares  to  the  original  capital,  and  forming  all 
into  one  common  fund. "  That  Act  would  devote  the  new  capital 
to  the  making  of  the  new  works ;  at  least,  there  are  clauses  to  that 
effect  contained  in  the  second  Act.  But  with  regard  to  the  old 
capital,  which  by  the  original  Act  was  limited  to  the  purposes  of 
that  Act,  and  which  was  now  being  formed  into  one  capital  jointly 
with  the  new  capital,  there  was  the  assertion  or  recital  in  the 
preamble  of  the  new  Act  that  the  old  company  was  ready  to  per- 
form the  new  work,  and  there  was  a  clause  enabling  the  old  com- 
pany to  perform  it,  and  other  clauses  saying  that  the  capital  shall 
now  be  all  one  capital,  and  that  the  new  work  to  be  made  shall  be 
considered  to  be  for  all  intents  and  purposes  a  part  of  the  old 
work.  With  these  clauses  there  would  clearly  be  nothing  im- 
proper, at  all  events,  in  the  company  applying  the  old  capital  to 
the  new  work  if  that  should  be  necessary.  But  that  is  not  neces- 
sary, because  ample  power  was  given  to  raise  for  the  new  work 
new  capital,  and  it  was  for  the  new  work  that  the  property  of  Sir 
Charles  Taylor  was  to  be  taken.  Then,  why  should  not  he  say 
this  ?  —  "  When  you  have  your  capital  all  ready  for  the  purpose  of 
buying  my  property;  when  you  have  obtained  authority  to  l)uy 
my  property ;  as  in  the  execution  of  that  authority  you  will  do  me 
damage,  I  insist  upon  your  making  an  engagement  with  me  ;  t)ther- 
wise  I  shall  oppose  your  bill  to  the  utmost.  I  insist  upon 
an  engagement  that  you  *  will  settle  with  me  beforehand  [*  640] 
what  the  terms  are  upon  which  the  purchase  of  my  property 
shall  be  made,  and  what  the  terms  are  upon  which  compensation 
shall  be  made  to  me  for  any  injury  done  vMrit  the  actual  taking  of 
my  property;  in  order  that  I  may  avoid  the  expense,  and  the  uncer- 
tainty also,  of  laying  my  claim  before  a  jury."  My  Lords,  T  say 
that  I  see  no  possil)le  objection  to  his  doing  tliat  in  the  expecta- 
tion of  the  Act  passing;  and  T  will  proceed  to  consider  tlie  case 
entirely  as  if  the  agreement  had  been  entered  into  after  the  Act 
had  passed,  for  I  think  that  is  the  true  effect  and  the  true  consid- 
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eratiou  of  the  actual  legal  ])Ositiuii  of  the  parties.  Supposing, 
tlieu,  the  agiveiaeut  to  be  entered  into  the  day  after  the  Act 
passed,  what  are  the  objections  that  are  now  alleged  against  it  ? 
The  agreement  in  the  second  clause  is  positive  and  distinct,  that 
the  directors  will  take  his  property  "  in  the  like  event."  1  will 
leavi,^  out  the  words  "  in  the  like  event,"  and  I  will  assume  tlu^ 
bill  to  have  passed.  It  is,  that  the  company  will  purchase  from 
Sir  Charles  Taylor,  and  that  Sir  Charles  Taylor  will  sell  to  the 
company,  "  for  the  price  of  £2000  the  several  parcels  of  land, 
being  portions  of  his  estate,  which  will  be  required  for  the  con- 
struction of  the  railway  station,  containing,  in  the  whole,  twenty 
acres,  or  thereabouts. "  That  is  not  a  contract  to  take  so  much 
"as  maybe  required,"  or  "if  it  maybe  required,"  l)ecause  any 
ambiguity  which  might  possibly  exist  in  tho.se  words  "  whicli  will 
be  required  "  is  entirely  put  an  end  to  l)y  the  6th  clause  of  tlie 
agreement,  which  says,  that  "  if  they  have  occasion  to  purchase 
for  the  purposes  of  the  said  railway  as  now  marked  and  shown  on 
the  said  plan  hereto  annexed,  or  in  such  other  modified  line  as 
may  be  mutually  agreed  upon  between  the  parties  hereto,  any 
farther  or  additional  land  of  Sir  Charles  Taylor  adjoining  to  tlio 
said  pieces  or  parcels  of  land  agreed  to  be  sold  as  aforesaid,  and 
within  the  limits  of  deviation,  they  are  to  pay  him  £100  an  acre 
for  that. "  Therefore  I  take  that  to  be  a  clear  and  distinct  agree- 
ment at  once  to  purchase  for  the  sum  of  £2000  land  amounting  to 
twenty  acres,  or  thereabouts,  inclusive,  of  course,  of  a  reasonable 
fraction  more  or  less,  for  the  purpose  of  the  line. 

Then  comes  the  3rd  clause,  upon  which  the  whole  contest  has 
arisen,  and  in  respect  of  which,  in  fact,  the  action  is  brought:  — 

[His  Lordship  read  it  (see  ante,  p.  -13)]. 
[*  641]        *  Now,  what  are  the  objections  that  are  raised  to  this  i 

It  is  said,  Here  you  are  engaging  to  pay  to  Sir  Charles 
Taylor  within  three  months'  time,  whether  you  enter  upon  his 
land  or  not,  whether,  therefore,  you  occasion  him  any  disturbance 
or  not,  this  sum  of  £2000  absolutely.  If,  tlierefore,  you  do  not 
enter  upon  the  land,  if  you  do  not  take  it  and  purchase  it  and  use 
it,  and  do  not  occasion  him  any  loss  and  damage,  then  you  ai'e 
paying  the  assets  of  the  company  to  him  in  a  manner  which  is  not 
authorised  by  the  Act  for  any  purpose  whatever,  because  you 
acquire  nothing,  and  therefore,  as  the  Act  directs  that  the  assets 
<pf  the  company  shall  be  solely  ai)plied  to  the  making  of  the  line. 


K.  0.  VOL.  XXII.]      SECT.  I.  —  RIGHTS    PENDING   BILL.  49 


No.  5.  — Taylor  v.  Chichester  and  Midhurst  Ey.  Co.,  L.  R.  4  H.  L.  641   642. 


you  are  entering  into  an  engagement  by  which  those  assets  will  he 
purely  and  simply  wasted. 

Now,  can  any  one  conceive  such  a  contest  as  that  heing  raised  ? 
Look  at  the  length  to  which  it  would  carry  us.  Companies  might 
well,  as  I  venture  to  suggest,  and  indeed  they  generally  do  before 
entering  upon  the  actual  execution  of  their  line,  enter  into  con- 
tracts for  the  purchase  of  the  land  upon  which  the  line  is  to  be ; 
and  although,  of  course,  it  is  not  generally  done  all  along  the  line 
at  once,  yet  usually  the  line  is  let  out  in  contracts,  and  the  line 
being  let  out  in  contracts  the  mode  of  working  these  contracts  is, 
tliat  the  proprietors  of  the  lands  through  which  the  railway  is  to 
be  made  are  dealt  with  to  the  extent,  at  all  events,  of  the  contract, 
and  the  land  is  agreed  to  be  purchased  by  the  company  at  an 
agreed  price;  or,  if  the  parties  differ,  the  matter  is  taken  before 
a  jury.  It  might  just  as  well  be  said,  when  the  jury  has  awarded 
the  amount  to  be  paid,  if  the  directors  cliange  their  minds,  or  from 
want  of  funds  are  unable  to  carry  on  their  works,  there  exists  no 
contract,  and  the  landowner  is  not  to  be  paid,  for  that  then  the 
money  would  all  be  wasted,  as  the  railway  could  not  be  made.  It 
might  be  called  a  wasteful  and  improvident  contract,  and  it  might 
be  said  tliat  all  these  contracts  must  be  read  as  containing  an  im- 
plied condition  —  "  provided  we  take  and  use  your  land. "  In 
what  condition  would  the  landowners  be  placed  if  that  were  so  ? 
Would  they  enter  into  any  contracts  with  the  directors  of  a  com- 
pany if  those  directors  were  able  to  play  fast  and  loose  in  that 
way,  if  they  were  able  to  say,  "  Should  it  suit  our  purpose  to  take 
and  use  the  land,  we  will  bind  you  down  to  an  engage- 
ment by  *  which  you  shall  have  this  money  for  the  land  [*  642] 
to  be  so  taken  and  used  by  us ;  but  if  from  any  cause  we 
do  not  want  to  take  and  use  the  land,  you  are  not  to  be  paid  for 
it.  "      Could  such  a  contract  ever  be  suggested  or  dreamt  of  ? 

It  does  not  appear  to  me  that  it  makes  the  least  dillercince  that 
this  tliird  head  has  reference  to  compensation  for  damage  whicli  it 
is  said  will  never  be  done  if  the  land  is  not  taken.  The  argu- 
ment applies  just  as  mucli  to  the  question  of  damage  as  to  th(^ 
question  of  land.  In  all  matters  relating  to  contracts  with  a  land- 
owner, and  taking  land  from  him,  there  are  two  separate  ques- 
tions which  are  distinctly  provided  for  by  the  Lands  Clauses  Act 
iuid  the  Railways  Clauses  Act,  namely,  there  is  the  taking  of  the 
land  which  has  to  be  paid  for,  and  there  is  the  separate  assess- 
VOJ-.  xxir.  —  4 
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iiunit  of  the  daiiias'o  wliieli  is  to  Le  done  liv  the  taking  of  the  Land. 
They  are  separate  and  distinct  things.  Although  tliey  are  to  he 
valued  and  estimated  at  one  time  in  pursuance  of  the  clauses  of 
tlie  Railways  Act,  yet  they  are  to  he  estimated  under  two  heads : 
the  cue  is  consequential  upon  the  other.  You  agree  upon  the 
price  of  tlie  land,  or  you  go  before  a  jury  and  the  jurymen  assess 
the  price  of  the  land,  and  also  assess  the  damages  consequent  on 
the  taking  of  the  land,  or,  if  you  are  minded  to  do  so,  you  agree 
with  the  landowner  for  the  land,  and,  as  a  necessary  consequence, 
you  agree  with  him  at  the  same  time  as  to  the  compensation  for 
damage. 

But,  my  Lords,  I  need  not  dwell  upon  this  plain  and  obvious 
reasoning,  which  is  consonant  in  every  way  with  good  sense  with 
Tegard  to  contracts.  Nobody  ever  heard  that  a  contract  could  Ije  a 
one-sided  one,  to  be  performed  in  the  event  of  the  purchaser  of  the 
land  having  the  money,  but  to  be  abandoned  if  the  purchaser 
thinks  it  will  not  suit  his  purpose,  to  be,  in  fact,  considered  at 
an  end  as  regards  the  vendor  because  the  purchaser  has  clianged 
Ms  mind  and  does  not  wish  to  complete  the  contract.  If  authority 
were  wanted',  we  have  the  strongest  conceivable  authority  in  the 
decision  of  your  Lordships'  House  in  the  case  of  The  Great  Eastern 
Railway  v.  Havjhes,  5  H.  L.  C.  331,  in  which  case  the  engagement 
was  to  pay,  not  within  three  but,  within  eighteen  months.  I 
think,  however,  that  the  time  can  make  no  difference  in  a  subject 
of  this  kind.  That  was  an  engagement  to  pay  within 
{*643]  eighteen  months  £8000  for  *  the  land,  and  £.5000  as  a 
compensation  for  personal  annoyance  and  inconvenience 
and  compulsory  eviction.  That  is  a  case,  too,  of  specific  perfor- 
mance, a  very  much  stronger  case  than  this.  Your  Lordships 
determined  that  although  the  railway  was  not  made,  although, 
therefore,  there  was  neither  the  actual  taking  of  the  land  at  the 
time,  nor  the  personal  annoyance  and  injury  which  was  contem- 
plated, still  there  was  the  engagement,  there  was  the  undertaking, 
and  the  company  could  not  evade  its  engagement. 

Now  a  second  question  has  lieen  raised  to-day,  which  was  not. 
I  think,  raised  or  suggested  in  that  case,  or  in  other  cases  which 
have  occuiTed,  namely,  that  under  the  73rd  clause  of  the  Lands 
Clauses  Act,  a  tenant  for  life  is  expressly  forbidden  from  taking 
for  his  own  use  money  which  may  be  contracted  to  be  paid,  eithei" 
in   consideration   of  his   not   opposing   a   bill,    or  for  any  special 
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•■(lainage  to  be  done  to  himself  with  reference  to  the  severance  of 
the  estate;  in  other  words,  for  matters  which  do  not  clearly  and 
•distinctly  concern  him,  and  him  alone.  The  object  of  that' pro- 
vision is,  that  he  being  placed,  as  the  Act  expressly  places  him, 
in  the  position  of  a  person  capable  of  entering  into  a  contract  with 
the  company,  he  shall  not,  as  between  himself  and  the  remainder- 
jnan  be  pnt  into  a  situation  of  temptation  whereby  he  may  be 
likely  to  sacrifice  those  who  are  in  remainder.  .  In  regard  to  such 
a  contract,  they  are,  no  doubt,  in  the  position  of  ccshiis  que  trust 
to  him,  and  he  in  that  of  a  trustee  for  them.  The  intention  of 
the  Act  is,  that  he  shall  not  be  put  into  the  position  of  being 
tempted  to  misappropriate  a  portion  of  the  funds,  or  to  make  a 
colourable  bargain,  merely  for  the  purpose  of  putting  a  sum  of 
money  into  his  own  pocket.  But  the  very  expressions  in  the  Act 
.show  that  the  Court  of  Chancery  is  to  determine  what  portion  is 
proper  and  right  to  be  assigned  to  him ;  because  part  of  the  money 
paid  may  be  in  respect  of  his  own  personal  grievances.  And  as 
regards  his  legal  position,  he  is  at  law  competent  to  enter  into  a 
contract  for  the  whole  estate,  and  for  the  whole  damage  by  sever- 
ance, and  for  the  withdrawing  of  opposition  as  the  condition  of 
the  contract  that  may  be  entered  into.  But  if  he  does  it,  the 
whole  bargain  shall  be  for  the  benefit  of  the  estate,  and  as  between 
him  and  the  remainderman  it  is  to  be  settled  and  adjusted,  if  they 
cannot  agree,  by  the  power  of  the  Court  of  Chancery.  But 
that  has  nothing  whatever  to  do  with  the  relative  *  posi-  [*644] 
tions  of  himself  and  the  company.  As  between  him  and 
the  company  he  is  perfectly  competent  to  contract ;  and  as  between 
him  and  the  company  the  contract  remains  good  and  valid,  what- 
ever may  be  the  grounds  upon  which  he  seeks  for  payment,  and 
upon  which  he  makes  his  demand. 

Therefore,  my  Lords,  it  seems  to  me  that  the  whole  case  stands 
simply  thus:  The  directors  are,  no  doubt,  distinctly  authorised  to 
buy  this  estate  ;  they  are  distinctly  authorised  to  pay  for  sevcnancc 
or  damage,  and  injury  that  may  be  done.  Their  Act  gives  them 
full  powers  so  to  do.  They  enter  into  a  contract  with  the  luiid- 
owner  that  this  payment  shall  be  made.  Tlien  why  should  not 
the  contract  be  carried  into  full  and  complete  efl'ect?  I  can  see  no 
reason  why  it  should  not. 

I  confess  I  have  endeavoured  to  follow  the  judgment  of  the 
learned  Judges  in  the  Court  of  F,X(nief|uer  Cliamber  from  whom  T 
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liaM'  the  misfortune  to  difl'er  in  this  case.  I  cannot  see  any  force 
in  the  reason  whicli  they  there  allege,  namely,  that  it  may  pos- 
sibly happen  that  all  this  money  which  these  parties  engaged  to 
pay  may  be  wasted,  because  for  some  reason  or  other  they  do  not 
carry  forward  the  undertaking.  To  hold  that  upon  that  ground 
the  bargain  is  to  be  set  aside  would,  as  it  appears  to  me,  simply 
be  to  hold  that,  in  every  case  as  between  vendor  and  purchaser, 
the  purchaser  migkt  say  at  a  given  time,  "  I  have  repented  of  my 
bargain,  and  am  desirous-  of  being  exonerated  from  it,  and  there- 
fore I  ought  not  to  pay  you  because  T  shall  get  no  consideration 
for  my  money. "  That  would  strike  at  the  root  of  all  contracts 
and  engagements  whatever,  and  the  consequence  would  be  most 
serious  and  mischievous  to  all  railway  companies.  It  would  pre- 
vent at  any  time  their  entering  into  any  bargain  with  landowners ; 
for  no  one  would  be  foolish  enough  to  enter  into  a  bargain  with 
them  if  they  were  to  be  at  liberty  at  any  time  to  say,  "  This  i.s 
only  to  hold  good  in  case  we  pursue  the  work ;  in  case  we  raise 
the  money  which  we  are  not  yet  authorised  to  raise ;  or  in  case  we 
think  fit  to  take  the  land  which  we  may  have  power  to  take. " 
It  would  be  found  that  railway  companies  would  in  all  cases  be 
compelled  to  go  to  juries,  as  they  would  no  longer  have  the  power 
of    making    bargains    beforehand    with    the  landowners.      I  agree 

with  Mr.  Justice  Willes  in  thinking  that  it  is  inconceiv- 
[*  645]  able  why  companies  *  should  not  have  the  power  to  say, 

"  It  suits  us  to  make  a  bargain,  and  to  pay  you  the  money 
down.  It  suits  us  to  have  the  power  of  entering  upon  your  lands 
at  any  time  without  being  trespassers,  and  to  have  the  power  of 
taking  possession  at  any  moment  without  our  contractors  being 
subjected  to  any  annoyance.  We  wish  to  purchase  that  right: 
and,  therefore,  we  say,  instead  of  entering  upon  your  laud  and 
vexing  and  harassing  you  by  the  operations  of  our  workmen,  we 
will  pay  you  in  three  months  after  we  get  our  Act,  and  we  shall 
then  have  it  in  cur  power  at  any  time  we  like  to  enter  upon  the 
land  as  soon  as  we  have  made  that  payment."  Why  should  not 
railway  companies  have  the  power  to  do  that  ?  What  benefit,  on 
the  other  hand,  could  possibly  accrue  to  companies  from  its  being 
lield  that  they  might  thus  take  this  unfair  advantage  of  the  oppor- 
tunities afforded  them  after  entering  into  immediate  bargains? 
And  what  justification  could  your  Lordships'  House,  as  a  Court  of 
Justice,  offer  to  a  purchaser  if  you  were  to  turn  round  n])on  liinV 
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and  sa}^  "  The  Ijargaiu  is  to  be  simply  a  one-sided  bargain  for  the 
i)enelit  of  the  conipan}-,  to  be  carried  into  full  effect  if  the  directors 
please ;  but  not  to  be.  of  any  avail  to  the  vendor  if  they  repent  of 
it,  and  wish  to  withdraw  from  it?" 

1  think,  my  Lords,  therefore,  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  certainly  ought  to  be  reversed. 

Lord  Westbury  :  — 

My  Lords,  this  case  was  very  ably  and  very  ingeniously  argued 
by  tlie  learned  counsel  for  the  defendants  in  eiror,  but  really  it  is 
impossible  for  any  one  who  rightly  apprehends  the  meaning  of  the 
term  ultra  vires  to  entertain  any  reasonable  doubt  upon  the 
matter.  In  the  first  place,  the  bona  fides  of  this  agreement  is  not 
even  attempted  to  ])e  disputed.  .  We  must  take  it  to  have  been 
really  and  truly  that  which  it  purports  and  is  expressed  to  be.  It 
is  an  agreement  to  arise  and  to  take  effect  upon  the  passing  of  the 
bill  then  before' Parliament.  That  was  quite  right.  On  the  pass- 
ing of  the  bill  the  agreement  arose  and  became  operative.  It  is 
therefore  to  be  regarded  by  virtue  of  that  stijndation  as  if  it  had 
been  de  facto  made  after  the  passing  of  that  l)ill. 

The  agreemeut  contains  three  main  provisions  :  one  is, 
thiit  *  the  company  engages  that  it  will  make  the  line,  [*  646] 
and  carry  the  line  through  the  lands  of  the  appellant.  It 
then  contracts  to  purchase  part  of  tlie  appellant's  lands  to  tlie 
extent  of  twenty  acres,  and  to  pay  for  those  lands  £2000.  And, 
in  tlie  third  place,  it  engages  to  pay  the  appellant  £2000  lor  his 
eventual  injury  and  damage  by  severance.  That  is  a  compendious 
description  of  the  purposes  mentioned  in  the  third  clause  of  tlie 
agreement. 

Now,  are  these  things  within  the  powers  given  by  the  Act  of 
Parliament  ?  Unquestionably  they  are,  every  one  of  them.  Every 
one  of  them  is  precisely  what  the  company  has  the  power  of  doing 
l»y  virtue  of  the  authority  contained  in  the  Act. 

A  fa-eat  deal  of  difficultv  arises  in  these  cases  from  wandering 
away  from  the  case  we  have  to  determine  into  a  thousand  and  one 
other  cases  which  have  been  decided.  i\Iany  of  these  decided 
cases  arose  upon  conditional  agreements  —  agreements  prefaced  by 
an  "if" — "if''  the  company  shall  make  the  line  —  "if"  the 
company  shall  recpiire  the  land.  If  an  agrecunent  of  that  kind  is 
in  terms  made  conditional,  of  course  tlie  agieement  does  not  arise 
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or  have  any  kind  of  ojteration  nntil  the  precedent  condition  lias 
been  i)erfornied.  There  is  nothing,  \vhatever,  of  that  kind  in  this 
agreement,  bnt  il  is  an  absohite  agreement.  Neitlier  can  it  lie 
said  that  it  is  im}>liedly  de}iendent  npon  the  company  making  the 
line.  Not  that  snch  an  implication  conld  properly  be  raised, 
but  even  the  possibility  uf  resorting  to  it  is  excluded  here  by  the 
first  term  of  the  agreement,  which  binds  the  company  to  make  the 
line.  The  importance  of  that  stipulation  is  this,  that  it  shows 
that  the  company  did  not  intend  to  import  any  condition  or  anr 
future  possibility  into  the  terms  of  the  stipulation. 

But  then  we  come  to  this  point,  which  is  the  only  point  upon 
which  it  was  possible  to  hang  an  argument;  can  it  be  contended 
that  directors  of  a  railway  company  can  never,  before  they  com- 
mence their  works,  enter  into  an  agreement  to  take  land  unless 
they  make  that  agreement  conditional  upon  the  land  being 
required  ?  If  such  a  proposition  can  be  maintained,  then  undoubt- 
edly it  is  unnecessary  to  inquire  whether  the  agreement  is  in 
terms  conditional  or  not,  for  the  Act  of  Parliament  would  then 
disable  them  from  entering  into  any  but  conditional  agreements. 

Now  is  there  any  trace  of  any  such  enactment  in  the- 
[*  647]  Acts  of  *  Parliament  ?  Nothing  of  the  kind.  The  land- 
owner is  empowered,  and  the  directors  are  empowered,  to- 
enter  into  a  private  agreement  without  resorting  to  compulsory' 
purchase.  No  time  is  stipulated  for  the  making  of  that  agree- 
ment. It  is  not  incumbent  upon  the  directors  to  wait  and  see 
what  they  may  require  when  their  line  reaches  a  particular  point 
of  the  lands  of  the  individual  with  whom  they  have  to  deal,  l)ut 
they  are  at  perfect  liberty  by  the  Act  of  Parliament  to  anticipate 
the  making  of  the  line  and  to  enter  into  agreements  accordingly, 
so  long  as  the  agreements  affect  a  matter  which  comes  clearly 
within  the  scope  of  their  powers,  and  the  lands  are  property  which 
they  are  clearly  empowered  and  authorised  to  take  for  the  pur- 
poses of  the  railway.  As  it  has  been  pointed  out  most  conclu- 
sively by  my  noble  and  learned  friend  on  the  woolsack,  it  would 
be  most  mischievous  to  railway  companies  themselves  if  we  were 
to  construe  Acts  of  Parliament  as  giving  them  only  conditional 
and  contingent  powers ;  it  would  at  once  put  an  end  to  the  possi- 
bility of  their  dealing  advantageously  and  effectively  with  land- 
owners. If  they  could  enter  only  into  conditional  agreements, 
ever}'  landowner  would  wait  until   the  railway   approached  his 
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land.  He  would  then  have  the  directors  at  this  disadvantage,  tliat 
unless  they  yielded  to  his  terms  they  would  be  unable  to  go  on 
with  their  undertaking.  It  would  therefore  be  a  very  luihappy 
thing  for  railway  companies  if,  by  our  interpretation  of  the  Act, 
we  were  to  adopt  what  has  been  contended  for,  namely,  that  the 
directors  are  not  authorised  to  enter  into  any  agreements  but  such 
as  they  shall  hereafter  be  enabled  to  perform  by  making  the  rail- 
way for  which  the  agreements  refer. 

But,  then,  is  the  agreement  ultrtt  vires  because  it  is  not  in 
terms  conditional  ?  That  I  have  dealt  with.  Then  is  it  ultrct 
vires  because  it  makes  the  directors  boimd  to  pay  the  money  with- 
out any  reference  to  the  particular  source  from  which  that  money 
is  to  be  derived  ?  It  has  been  supposed  in  the  Court  below  that  it 
must  involve  a  breach  of  trust  on  the  part  of  the  directors,  and  it 
has  been  put  thus  :  —  The  directors  are  bound  to  pay  the  money, 
consequently,  if  they  are  unable  to  raise  capital  under  the  new 
Act  of  Parliament,  they  will  be  compelled  to  pay  the  money  out  of 
the  capital  under  the  old  Act  of  Parliament,  and  that  will  be  a 
breach  of  trust.  Accordingly,  it  has  been  supposed  that 
by  reason  *  of  the  possibility  of  such  a  breacli  of  trust  the  [*  648] 
agreement  is  incompetent  from  the  commencement  to  the 
conclusion. 

Now,  it  is  impossible  to  imagine  any  greater  misapprehension 
than  that.  First  of  all,  we  are  not  at  liberty  to  entertain  the 
hypotliesis  that  the  directors  will  have  to  resort  to  any  other  funds 
than  the  funds  whicli  they  are  enabled  to  raise  under  tlie  Act  of 
Parliament,  by  virtue  of  the  powers  of  which  tliis  agreement  was 
made.  I  asked,  particularly,  whether  it  was  suggested  that  the 
capital  had  not  been  raised,  or  that  it  could  not  be  raised,  or  th.it 
it  had  been  raised  and  had  been  found  insufficient.  No  answer 
was  given  to  that  except  that  no  such  case  had  arisen.  Well, 
would  it  not  be  a  most  ridiculous  thing,  if  I  found  directors  em- 
])owered  to  take  land,  and  empowered  to  raise  money  to  pay  for 
that  land,  and  if  it  is  not  suggested  to  the  Court  that  they  could 
'not  raise  the  money,  and  would  be  unable  to  obtain  the  money, 
would  it  not,  I  say,  be  ridiculous  in  that  state  of  things  to  sup- 
pose that  an  agreement  which  the  directors  had  entered  into  m  :is 
ultrcL  vires  because,  by  possibility,  they  might  not  be  able  legiti- 
mately to  raise  the  money  to  pay  for  it.  It  would  stop  all  riiil- 
way  companies  in  fill  their  transactions,  fnr  then;  is  not  a  foiiijtauy, 
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I  suppose,  that  lias  not  in  the  course  of  time  added  sonic  new 
undertaking  to  the  ohl  one,  and  then  it  may  or  it  may  not  have 
funds  specially  applicable  to  the  new  uiidei'takiny.  ]3ut  if  it  is 
authorised  to  add  the  new  undertaking  to  the  oltl  undertaking,  it 
is  then  authorised  to  apply  to  the  new  that  which  was  previously 
applicable  to  the  old  undertaking;  for  if  the  new  be  made  part  of 
the  old,  that  which  might  originally  be  applied  to  the  old,  may 
now  be  applied  to  the  collective  subjects  constituted  of  the  two 
things,  namelv,  the  old  undertaking  and  the  additional  one. 

Under  this  particular  Act  of  Parliament  there  is  no  pretext  for 
talking  of  a  breach  of  trust  or  want  of  powers.  The  old  company, 
being  an  existing  company,  is  authorised  by  the  Act  of  Parliament 
to  add  to  its  existing  undertaking  a  new  specific  and  extended 
line  of  railway  :  and  the  new  and  extended  })ortion  becomes  part 
of  the  original  undertakino-.  The  directors  are  authorised,  also, 
to  raise  new  capital.  And  the  new  capital  is  to  be  added  to  the 
old  capitaL      There  can  l)e  no  pretext,  therefoie,  for  saying  that  if 

the  directors  entered  into  a  contract  of  the  kind  which 
[*  649]  you  find  here  before  the  *  new  capital  was  raised,  it  would 

be  beyond  their  powers  or  would  be  a  breach  of  trust.  But 
they  entered  into  the  agreement  having  regard  to  their  power  of 
raising  money,  and  we  have  no  right  to  assume  that  that  power 
will  not  now  be  effectually  exercised  upon  that  hypothesis. 
Therefore  we  have  no  right  whatever  to  assume  that  the  directors 
may  be  driven  to  dedicate  to  the  purposes  of  this  agreement  any 
other  funds  than  those  that  may  be  legitimately  raised  under  the 
powers  given  to  them  for  tliat  ].iurpose.  The  whole  thing  is  meiv 
imaoination  aboitt  the  agreement  being  ultra  circs,  and  aliout  the 
company  committing  a  breach  of  trust.  It  proceeds  only  from  a 
Avant  of  more  accurately  understanding  the  meaning  of  terms  and 
the  rules  by  which  they  are  applied. 

Then  to  that  must  be  added  another  extraordinary  illusion.  It 
was  argued  in  the  Court  below,  that  inasmuch  as  the  agreement 
111  the  3id  section  is  in  terms  for  the  payment  of  the  £2000  to  Sir 
( 'harles  Taylor,  therefore  the  money  was  to  be  put  into  his  pocket ' 
to  the  disinheritance  of  the  persons  entitled  to  the  cor],vs  of  tlie 
estate;  and  that  the  railway  directors  would  render  themselves 
liable  to  another  claim  on  the  part  of  the  persons  entitled  to  the 
inheritance.  That  is  an  utter  confusion  with  respect  to  the  pro- 
visions introduced  for  the  purpose  of  protecting  persons  entitled  to 
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lemaiiuler  against  the  tenant  for  life,  and  which  apply  only  to 
parties  standing  in  that  position  or  relation.  I  say  it  is  a  con- 
fusion to  apply  these  provisions  to  the  contract  as  between  the 
tenant  for  life  and  the  railway  company.  The  tenant  for  life  is 
perfectly  authorised  to  enter  into  the  agreement,  stipulating  that 
so  much  money  shall  be  paid  for  th-e  damage  by  severance ;  but 
the  money,  if  received  by  him,  is  received  uj)on  trnst  for  the 
benefit  of  himself  and  the  parties  entitled  to  the  inheritance, 
wiiich  trust  and  the  mode  of  execnting  it  are  defined  by  the  Act 
of  Parliament.  This  has  no  application  to  the  railway  companv. 
The  directors,  if  well  advised,  will  take  care  to  have  the  money 
stipulated  to  be  paid  to  the  tenant  for  life  paid  into  the  Court  of 
Chancery.  The  payment  into  the  Court  of  Chancery,  under  the 
Act  of  Parliament,  will  be  a  fulfilment  of  the  agreement  to  pay 
the  tenant  for  life.  This  is  only  another  instance  of  misconcep- 
tion of  the  nature  of  the  provisions  applicable  to  this  subject; 
tliese  provisions  in  effect  applying  only  as  l)etween  the 
parties  entitled  *  to  the  inheritance,  and  not  at  all  afi'ect-  [*  650] 
ing  the  contract  as  between  the  tenant  for  life  and  the 
company.  I  regret  that  Sir  Charles  Taylor  has  been  put  to  the 
necessity  of  coming  here  to  correct  this  misapprehension.  The 
case  is  an  extremely  clear  one,  and  I  am  clearly  of  opinion,  witli 
my  noble  and  learned  friend,  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  must  be  reversed,  and  judgment  entered  for 
the  plaintiff'  in  the  original  action. 

Lord  CoLONSAY  entirely  concurred. 

Jiidymcnt  of  the  Court  of  Exchequer  Chamber  reversed,  end 
ordered  to  be  entered  for  the  jplainiiff  in  the  original  action. 
Lords'  Journals,  1st  July,  1870. 

ENGLISH   NOTES. 

The  above  decision  doe.s  not  necessarily  aj)i)ly  to  the  case  of  a  l)ill  in 
Parliament  promoted  by  persons  not  already  incorporated  as  a  com- 
pany for  a  railway  or  otlier  public  undertaking.  In  tin;  Scotcli  case 
of  the  Caledonian,  &c.  Rwilway  Go.  v.  Walker  (PI.  Ti.  1856),  1  Pater- 
son's  Sc.  App.  462,  an  agreement  was  made  between  the  magistrates  of 
the  burgli  of  Helensburgh  and  tlie  "Committee  of  Management"  of  ;i 
]irojected  railway  company  in  the  agreement  called  "  the  Caledonimi 
A:  1)umIiartonsliii-c  Kailwny  Com])any,"  by  which  the   coniniiftee  jmr- 
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porTi'd  to  bind  tlie  railway  company  (infer  aJld)  to  defray  the  expenses 
of  rlu'  niaj;istrates  in  applj'iug  for  and  pnuMiring  an  Act  of  Parliament 
for  powers  to  improve  the  harbour,  \r.  In  the  ensuing  session  the 
magistrates  obtained  their  Act  for  improving  the  harbour;  and  the 
bill  promoted  by  tlie  committee  passed  into  an  Act  incorporating  the 
railwav  companv  by  tlie  nanu'  of  "The  Caledonian  &  Dumbartonshire 
Hailwav  Co."'  Tbe  railway  coiiipauy  did  uf>t  carry  out  tlieir  part  of 
the  agreement,  and  the  magistrates  brouglit  their  actir.n  for  relief  in 
tile  nature  of  specdJic  perforniaiu-e.  The  Court  of  Session  held  the 
iigreement  l)inding  on  the  railway  company,  relying  upon  certain  de- 
^■isions  of  Lord  Cottexham.  The  House  of  Lords  reversed  this  decis- 
ion. Lord  Cka.nwo;;tii  (Lokd  Ciiaxcki.lok).  in  advising  the  llouse, 
threw  great  doubt  upon  the  princij)le  of  those  decisions  of  Lord  CoT- 
TKXHAM  ;  and  further  showed  that  even  if,  in  accordance  with  those 
decisions,  the  princi[)le  were  admitted  that  a  railway-  company  is 
bound  by  the  contract  of  its  promoters,  within  the  powers  of  the  incor- 
porating statute,  the  agreement  in  question,  as  to  the- paying  expenses 
connected  with  tlie  improvement  of  the  hai'b(>ur,  was  iiltru  rlres,  of  the 
Act  itself,  and /•onld  not,  in  any  case,  l)e  binding  on  the  railway 
company. 

Where  a[)plication  is  made  for  powers  under  the  Eailways  Con- 
struction Fncilities  Act,  1864  (L'7  cVc  2S  Vict.  c.  121),  the  power  of  the 
promoters  to  biml  the  company  is  expressly  provided  for  by  sect.  .'JO, 
as  follows: — ••  Contracts  relative  to  the  pnrcliase  or  taking  of  lands 
ior  the  railway,  entered  into  by  proniotei's  before  the  incorporation  of 
the  company  by  the  certificate,  shall  be  as  binding  on  the  company  as 
if  they  had  been  entered  into  by  the  company." 

aaferican  notes. 

The  principal  ca.se  i.s  cited  in  New  Ilnren  &•  Xort/iamjilou  Co.  v.  Hai/deii.  1U7. 
]\ra.ssacluisetts,  ."y2.").  In  that  case  an  exten.sion  of  plaintiffs"  railroad  was  pro- 
posed, .and  defendants  undertook  to  .secure  subscriptions  to  the  stock  of  tlie 
company  to  a  certain  amount,  and  to  secure  the  I'ij^ht  of  way  for  the  extension 
of  the  raili-oad.  free  of  expense  to  the  company,  and  to  obtain  the  legislation 
needful  to  carry  out  the  proposed  plnn.  The  company  accepted  the  proi)Osal. 
having  at  the  time  no  authority  to  extend  its  lailroad,  but  subsequently 
..],taiued  authority  from  the  Legislature.  Defendants  failed  to  secure  the 
rio-ht  of  way  and  were  held  liable  in  an  action  of  contract,  the  Court  deciding 
that  the  agreement  was  lawful.  Ames.  J.,  said:  "  It  is  true  that,  at  the  date 
of  this  transaction,  the  plaintiffs  had  no  authority  to  extend  their  railroad 
fa-iher  north  than  Xoi-thampton,  and  if  their  contract  had  been  simply  to  do 
Avliat  they  h.ad  no  leaal  capacity  or  right  to  do.  it  would  have  been  wholly 
^.'ou\.  But  Hiis  is  not  the  true  interpretation  of  the  contract.  It  was  a  part 
•of  the  ilefeiKiants"  y.ir.nosition.  to  ol>t:un  from  the  Legislature  of  the  common- 
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^vcalth  a  statute  for  the  purpose  of  removing  this  difficulty.  ...  It  was  in 
substance  an  agreement  to  do  something  not  at  that  time  legal,  but  which  the 
glassing  of  an  expected  statute  would  render  legal;  and  both  parties  must  have 
understood  that,  if  the  sanction  of  the  Legislature  should  be  withheld,  the 
•<30ntract  would  not  go  into  effect.  The  contract  does  not  import  that  the 
])laintiffs  bound  themselves  to  construct  the  road  at  all  events  and  without 
Legislative  authority." 

In  Su.'!.-!ex  R.  Co.  v.  Morris  ^~  Essex  R.  Co.,  4  C.  E.  Green  (N.  J.  Eq.),  lo, 
ii  contract  made  by  a  railroad,  relating  to  business  "  upon  any  future  exten- 
:sions  or  branches,"  was  held  valid  as  to  future  extensions,  not  then  authorized 
but  subsequently  allowed  by  the  Legislature. 

See  Supervisors  v.  Wisconsin  Central  R.  Co.,  1'2\  Massachusetts,  460,  471, 
472. 


No.  6.— STOEEll    y.    GRP^AT   WESTERN   RAILWAY   CO. 

(1842.) 

No.  7.  — ATTORNEY-GENERAL  r.    MID-KENT    RAILWAY 
CO.    AND    SOUTH   EASTERN    RAILWAY  CO. 

(1867.) 

IIULE. 

The  Court  will  enforce  specific  performance  of  a  definite 
.agreenient  by  a  railway  company  for  accommodation  works, 
forming  a  consideration  for  the  withdrawal  of  opposition  to 
their  application  to  Parliament  for  the  special  Act. 

Storer  v.  Great  Western  Railway  Co. 

2  Youiige  &  Collyer,  48-.J4. 

Railway  Comjmny.  —  Agreement  in  Consideration  of  iritlid rawing  Opposition.  — 
Specific  Perfornnairc. 

This  Court  has  jurisdiction   to  enforce  the  specific  performance  of  a  [48] 
contract  by  a  defendant  to  do  defined  work  upon  his  property,  in  the 
performance  of  which  the  plaintiff  has  a  material  interest,  and  which  is  not 
capable  of  adequate  compensafion  in  damages. 

The  plaintiff  was  tlie  owner  of  a  mansion-house  and  pleasure 
grounds,  and  lands  adjoining. 

The  defendants  had  obtained  power,  under  certain  Acts  of 
Parliament,    to  cnnstrurt  a  railway  frdui   London  to  I^)riKtol,   but 
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desiring  to  (U-viate  from  llic  line  to  Avliich,  by  those  Acts,  they 
Avere  restricted,  gave  notice  of  an  intended  ap}»lication  to  Parlia- 
ment for  another  Act  to  anthorise  such  deviation,  and  to  carry 
their  railway  across  certain  specitied  lands,  amongst  whicli  were- 
the  plaintitt's  pleasure  groimds  and  lands. 

The  plaintiti'  gave  the  company  notice  of  his  intention  to  o])po.se 
their  application.  A  treaty  was  afterwards  entered  into  between 
the  parties,  and  on  the  faith  of  the  agreement,  which  was  the 
result  of  that  treaty,  he  withdrew  his  opposition.  The  bill  was 
passed  accordingly,  the  defendants  constructed  their  railway  across 
the  plaintifi's  pleasuie  grounds  and  lands.,  and  tlie  jmblic  had  ever 

since  used  it. 
[*49]  *  The  agreemeent  was  nnder  seal,  dated  the  24th  of  April, 
1837,  and  made  between  the  defendants,  Messrs.  Gibbs, 
(xower,  &  Fenwick,  thereof,  the  directors  of  the  company,  on 
behalf  of  the  company,  of  the  one  part,  and  the  plaintift'  of  the 
other  part.  By  this  agreement  tlie  plaintiff'  agreed  to  withtlraw 
his  opposition  to  the  defendants'  bill,  and  the  defendants  agieed 
to  purchase  so  mnch  land  as  was  necessary  for  their  purposes,  at  a 
price  named,-  and  to  construct  and  forever  thereafter  maintain  one 
neat  archway,  sufficient  to  permit  a  loaded  carriage  of  hay  to  pass- 
nnder  the  archway,  at  such  place  as  the  plaintiff,  his  heirs  and 
a.ssigns,  should  think  most  convenient  in  his  pleasure  grounds, 
and  should  form  and  complete  the  approaches  to  such  archway. 

The  agreement  not  having  been  performed  with  respect  to  the 
construction  of  the  archway  and  its  approaches,  the  present  bill 
was  filed  to  enforce  the  specific  performance  of  the  agreement  in 
that  particular. 

Mr.  "Wicrrani  and  ^h.  Bazalgette  for  the  plaintiff.  —  The  Court 
has  jurisdiction  to  decree  the  specific  performance  of  an  agreement 
to  build;  and  though  in  the  case  of  erecting  a  house  there  may 
possibly  be  some  difficulty  on  this  head,  there  can  be  no  such 
difficulty  where  relief  in  sj)ecic  is  the  only  substantial  relief,  and 
the  only  relief  prayed.  Allen  v.  Hardiny,  2  Eq.  Cas.  Ab.  17; 
Holt  V.  Holt,  2  Vern.  322,  1  Ch.  Ca.  190.  In  Cltij  of  London  v. 
Xnsh,  3  Atk.  Til 2,  the  Court  entertained  the  jurisdiction;  but, 
under  the  circumstances  of  tliat  case,  gave  relief  l)y  wa}-  of  inquiry 
of  damages  before  a  jury.  Specific  performance  of  a  contract 
to  build  a  house  was  decreed  in  Pembroke  v.  Thorpe,  3  Swan. 
437,  n.      In  anotlier  case,  Moselej/  v.    Viryin,  3  Yes.  184,  the  bill 
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*  was  dismissed ;  but  the  Court  there  said,  "  If  the  transac-   [*  50] 
tion  and  agreement  (to  build)  is  in  its  nature  defined,  per- 
liaps   there   would   not  be  mucJi  difficulty  to  decree  specific  per- 
formance."    In  FrujJdijn  \.   Tatoii,  5  Mad.  469,  relief  was  given 
upon  the  same  principle. 

The  rule  to  be  derived  from  all  the  cases  is  this  —  that  where, 
from  the  nature  of  the  relief  asked,  performance  in.  specie  will 
alone  answer  the  justice  of  the  case,  there  it  is  granted.  It  may 
lie  conceded  that  the  authorities  also  show  that  the  Court  will  not 
;-ivu  such  relief  where  performance  in  specie  is  not  necessary. 
Erringtoii  v.  Ayiieslij,  2  Bro.  C.  C.  342,  Flint  v.  Brandon,  8  Ves. 
1 62.  Here,  however,  such  necessity  exists.  The  company  is 
seised  in  fee  of  the  soil  on  which  the  archway  is  contracted  to  be 
built,  and  the  plaintiff  cannot  go  upon  their  soil.  It  was  only 
upon  a  consideration  of  these  principles  that  relief  was  not  given 
in  Lucas  v.  Comerford,  3  Bro.  C.  C.  166,  1  Ves.  Jr.  235,  and  8 
.Sim.  499.  In  Lane  v.  Newdigaie,  10  Ves.  192,  an  order  speciii- 
•cally  to  repair  was  refused,  but  the  object  was  effected  by  a  nega- 
tive injunction.  RanJcin  v.  Hiishisson,  4  Sim.  13;  Whittaker  v. 
Howe,  3  Beav.  383. 

If  the  Court  should  decree  specific  performance  it  will  also  grant 
an  injunction  against  using  the  railway  in  the  meantime;  so  as 
effectually  to  secure  to  the  plaintiff  the  relief  prayed.  It  is  not 
material  that  the  injunction  has  not  been  prayed  for.  The  plain- 
tilf's  case  is  shortly  this  :  that  he  cannot  go  upon  the  defendants' 
soil  to  construct  the  archway,  and  no  amount  of  damages  will 
compensate  him. 

Mr.  Cooper,  Mr.  Stevens,  and  Mr.  Osborne,  for  the  com- 
pany. —  *As  to  the  alleged  jurisdiction  to  decree  the  specific  [*  51] 
};erformance  of  a  contract  of  this  nature,  it  is  submitted 
that,  where  the  building  has  not  been  commenced  and  does  uot 
e.xist,  the  Court  will  not  interfere,  but  leave  the  party  to  a  nioie 
fitting  remedy  at  law.  In  the  case  of  a  contract  to  build  a  s(piai(', 
if  one  house  were  in  course  of  building  the  Court  might  iutoi'erc. 
So,  if  the  company  were  in  this  case  building  the  archway  in  a 
way  differing  from  the  agreemeiit  of  1837.  The  exercise  of  this 
ancient  jurisdiction  may  be  traced  from  tlie  Year  liooks.  In  Lord 
Hardwicke's  time,  the  remedy  by  action  on  the  case  l)ccame 
more  common,  and  as  that  action  could  be  a])])lied  to  these  con- 
tracts,  there  was  less  Drcisinii   For  the   interferoiice  of  this  Court. 
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In  this  case  we  submit  that  the  plaintiff's  whole   remedy  is  at 
law. 

The  case  of  Allen  v.  Hardin^/  does  not  assist  the  plaintiff's 
argument ;  the  ground  of  decision  there  being  that  the  contract, 
was  for  the  benefit  of  the  church.  The  most  material  ca.se  for  the 
plaintiff  is  that  of  Pembroke  v.  Thorpe,  which  was  in  the  nature  of 
a  case  for  a  partition.  That,  however,  was  special  in  its  circum- 
stances. Besides,  Lord  Hardwicke,  in  reconsidering  the  ques- 
tion, seven  years  afterwards,  in  The  City  of  London  v.  Nash. 
changed  his  opinion.  In  Fraiiklyn  v.  Tuton  the  decree  was  unop- 
posed. [The  Vice-Chancellor.  — That  is  important.]  It  wa,'^- 
the  case  of  a  building  erected  at  variance  with  a  plan,  and  comes 
within  the  distinction  for  w^hich  we  contend.  Moseley  v.  Virgin 
was  a  case  of  waste.  In  later  times  the  Court  has  refused  to 
interfere.  In  Errington  v.  Aynesly  the  Court  declined  to  order 
specific  performance,  because  money  was  an  adequate  compensa- 
tion. In  LiLcas  v.  Coincrford,  Lord  Thuklow,  having  had  occa- 
sion to  consider  the  doctrine,  said  there  could  not  l)e  a  decree  to 
rebuild,  as  he  could  no  more  undertake  the  conduct  of  a 
[*  52]  rebuilding  than  of  repairs.  *  No  dictum  of  Lord  Eldox  to 
the  contrary  can  be  found. 

The  Court  has  always  repudiated  a  jurisdiction  to  enforce  a 
covenant  to  repair.  If  there  were  jurisdiction  to  decree  the  mak- 
ing an  archway,  or  building  a  house,  why  not  also  to  decree  the 
digging  a  well  or  papering  a  room  ?  If  any  such  jurisdiction  exist, 
the  absence  of  modern  decrees  is  remarkable.  In  Flint  v.  Brandon 
the  decree  of  specific  performance  was  refused.  There  are  other 
authorities :  Booth  v.  Pollard,  4  Y.  &  C.  61,  where  several  ca,ses 
were  cited;  and  the  cases  collected  in  a  note  to  3  Swan.  437. 
Lord  Henley  (Eden  on  Injun.  26)  and  Mr.  Justice  Story  (2  Eq. 
Jur.  p.  23)  also  collect  the  authorities,  and  the  conclusion  appears 
to  be  that  the  Court  has  no  such  jurisdiction.  The  performance 
of  this  agreement  is  so  difficult  as  almost  to  be  impossible. 

The  Vice-Chancellor.  —  If  the  thing  be  reasonably  possible  it 
must  be  done.  The  difficulty  and  expense  of  performing  the  con- 
tract do  not  necessarily  form  an  objection.  In  a  case,  I  think,  of 
the  Brighton  Railway,  before  Lord  Cottenham,  it  was  shown  that 
the  expen.se  of  making  a  road  would  be  very  great  and  burden- 
some; but  his  Lordship  did  not  accede  to  that  reasoning.      I  have 
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110  doubt  that  this  work  ought  to  he  clone;  the  only  question  is, 
whether  it  can  be  enforced  on  these  pleadings,  ])ut  I  am  clear  that 
under  some  shape  of  the  pleadings  it  can  be  enforced. 

Mr.  Cooper  then  stated  that  the  directors,  being  trustees,  could 
not  consent  to  a  decree ;  but,  as  the  Vice-Chancellor  had  inti- 
mated his  opinion,  the  defendants  would  submit  to  such  a  decree 
as  the  Court  might  make. 

*  The  Vice-Changellok.  —  The  course  of  the  argument  [*  53] 
and  the  intimation  of  the  defendants'  counsel  render  it  unne- 
cessary for  me  to  give  that  further  consideration  to  the  authorities 
and  points  in  difference  which,  if  the  case  were  still  adversely 
contested,  I  should  have  done.  Consistently  with  the  principle 
of  the  case  of  Flint  v.  Brandon,  with  which  I  agree,  it  is  compe- 
tent to  this  Court  to  interfere  to  enforce  the  specific  performance 
t)f  a  contract  by  a  defendant  to  do  defined  work  upon  his  property, 
in  the  performance  of  which  the  plaintiff  has  a  material  interest, 
and  which  is  not  capable  of  adequate  compensation  in  damages. 
The  defendants  having  purchased  land  intersecting  the  plaintiff's 
land,  contracted  to  make  a  communication  for  carriages,  through 
the  land  thus  acquired  by  them,  for  the  plaintiff,  from  one  side 
10  the  other.  The  defendants  have  acquired  property  under  that 
contract,  and  its  performance  is  now  resisted ;  for  what  reason  it 
does  not  on  the  pleadings  plainly  appear.  Damages  would  not  1)0 
an  adequate  compensation.  In  my  opinion,  the  plaintiff  has  a 
right  to  specific  performance,  and  it  is  competent  to  this  Court  to 
say  that  the  work  shall  be  properly  done.  The  company  seem  to 
think  that  the  Court  might  deal  more  leniently  with  them  than  a 
jury ;  in  that  they  are  probably  right,  for  this  would  possibly  be  a 
ease  for  very  heavy  damages.  There  is  no  difificulty  in  enforcing 
such  a  decree.  The  Court  has  to  order  the  thing  to  be  done,  and 
then  it  is  a  question  capable  of  solution  whether  the  order  has 
been  obeyed.  The  company  is  bound  to  perform  the  agreement ; 
but,  on  the  other  hand,  the  plaintiff  must  give  the  company  every 
facility  for  making  the  approaches,  and  must  put  them,  as  I  under- 
stand he  undertakes  to  do,  into  possession  of  the  land  necessary 
for  such  approaches.  Though  this  is  not  a  judgment  after  all  tlic 
deliberation  which,  under  other  circumstances,  T  slioidd 
liave  bestowed  on  *  the  case ;  yet  my  present  opinion  is  [*  54j 
clearly  as  T  have  stated. 
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Declai-e  that  the  defendants,  the  company,  are  bound  to  con- 
struct and  foivwv  hereafter  to  maintain  one  neat  archway  sufficient 
to  permit  a  loaded  carriage  of  hay  to  pas.s  under  tlie  railway,  at 
such  place  as  the  plaintiff  shall  think  most  convenient  in  his 
pleasure  grounds,  and  to  form  and  complete  tlie  approaches  to 
such  archway.  Let  the  plaintiff  point  out  such  place  within  a 
reasonable  time,  with  liberty  to  the  defendants  to  apply  to  this 
Court  in  case  "of  refusal  by  the  plaintiff  to  afford  them  all  reason- 
able assistance  in  his  power  for  such  work  or  otherwise,  and  with 
liberty  to  the  plaintiff  to  apply  in  case  of  delay  by  the  defendants 
or  otherwise.  The  company  to  pay  all  costs  of  this  suit,  includ- 
ing the  costs  of  the  other  defendants.  Let  the  other  defendants;, 
•on  consent  of  the  plaintiff  and  the  defendants,  the  company,  be 
now  dismissed. 

Attorney-General  v.  Mid-Kent  Railway  Company  and  South  Eastern 
Railway  Company. 

L.  R.  3  Ch.  100-105  (s.  c.  10  W.  11.  i58). 

[100]  JMandatory  Injunction.  —  Statutury    Oldlyation.  —  Railway  Company.  — 
Defence  of  l^uUic  Concenience. 

A  local  board  of  health  withdrew  its  opposition  to  a  railway  bill  upon  the 
insertion  in  the  Act  of  a  clause  providing  that  no  bridge  can ying  a  road  over 
the  railway  within  their  district  should  have  an  apj)roach  with  a  slope  of  more 
than  1  in  30.  The  making  a  slope  of  1  in  30  required  an  encroachment  on  the 
land  of  a  person  who  obtained  an  injunction  to  prevent  such  encroachment,  and 
the  company  thereupon  made  a  bridge  with  a  slope  of  1  in  20  :  — 

Held  (reversing  the  decision  of  Stuart.  V.-C),  that  the  company  must  not 
have  a  bridge  with  a  slope  of  more  than  1  in  30,  and  that  it  was  no  answer  to 
sav  that  this  requisition  could  not  be  complied  with  without  stopping  the 
railway. 

The  principles  cif  the  Court  as  to  granting  mandatory  injunctions  considered, 
with  reference  to  the  difference  between  cases  of  nuisance  and  cases  of  contract. 
and  to  the  suit  being  by  an  individual  or  by  the  Attorney-General. 

This  was  an  appeal  from  an  order  of  Yice-Chancellor  Stuakt 
dismissing  the  information. 

Tn  1862  the  ]\Iid-Kent  Railway  Company  applied  for  an  Act 
for  making  a  railway  to  Addiscombe,  and  were  opposed  by  the 
Croydon  Local  Board  of  Health,  which  only  withdrew  its  opposi- 
tion upon  the  following  clause  being  inserted  in  the  Act  (The. 
Mid-Kent  (Addiscombe)  Railway  Act,  LS62)  :  — 
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12.  "  Every  bridge  to  be  erected  by  the  company  for  carrying 
a  road  over  the  railway,  and  tlie  approaches  thereto,  in  the  parish 
of  Croydon,  shall  have  a  clear  space  between  the  fences  of  the 
same  of  not  less  than  30  feet,  and  the  ascent  to  such  bridges  shall 
not  exceed  1  in  30. " 

In  the  year  1863  the  company  proceeded  to  carry  a  road  in  the 
})arish  of  Croydon,  leading  from  the  Black  Horse  towards  Nor- 
wood, over  the  railway,  by  means  of  a  bridge  constructed  with 
approaches  according  to  sect.  12  of  the  Act.  In  raising  the  road 
they  made  an  embankment  which  encroached  upon  a  strip  of  land 
iit  the  side  of  the  road  which,  as  it  turned  out,  was  not  delineated 
in  the  plans  or  described  in  the  books  of  reference.  A  Mr.  Teevan, 
the  owner  of  this  land,  filed  a  bill  for  an  injunction  to 
restrain  the  company  *  from  interfering  with  it,  and  an  [*  101] 
injunction  was  granted  on  the  3rd  of  July,  1863. 

The  company  thereupon  shortened  the  embankment  so  as  not  to 
interfere  witli  Mr.  Teevan 's  ground.  This  necessitated  an  in- 
crease of  inclination,  to  what  extent  was  disputed,  but  the  defend- 
ants admitted  the  slope  to  be  as  much  as  1  in  20. 

On  the  23rd  of  October,  1863,  the  clerk  of  the  board  of  health 
wrote  to  the  solicitors  of  the  Mid-Kent  Eailway  Company  requir- 
ing them  to  alter  the  slopes,  so  as  to  make  them  conformable  to 
the  Act.  The  solicitors  of  the  company  acknowledged  the  receipt 
of  this  letter,  but  made  no  further  reply.  During  the  next 
twelve  months  six  more  letters  were  written  by  the  board  to  tlie 
solicitors  of  the  company,  in  one  of  which  a  suggestion  was  made 
as  to  the  company  coming  to  an  arrangement  with  Mr.  Teevan. 
No  answer  was  returned  till  the  28th  of  October,  1864,  when  a 
letter  was  written  by  the  solicitors  of  the  company  stating,  in 
effect,  their  willingness  to  make  the  alteration  if  an  arrangement 
with  Mr.  Teevan  as  to  his  ground  could  bi-  carried  into  efrccl  :  and 
in  subsequent  letters  they  stated  that  they  could  not  iiiukc  the 
alteration,  as  Mr.  Teevan  insisted  on  his  injunction,  and  would 
not  allow  his  ground  to  be  interfered  with. 

By  an  Act  of  1864  an  agreement  made  in  May,  ISU.'!,  f'H'  nn 
iimalgamation  of  the  Mid-Kent  Railway  Company  with  the  South 
Kastern  Railway  Company  was  confirmed. 

In  March,  1865,  the  information  was  filed  at  the  relation  of 
thu  (derk  of  the  local  l)oard  of  health,  and  on  tlie  21st  of  June, 
1866,  was  dismissed  without  costs  by  Vice-Chancelhu'  Sti\i;t. 
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Mr.  Bacon,  Q.  "C. ,  and  Mr.  W.  W.  Cooper,  for  the  appellant :  -^ 

The  company  must  he  held  to  their  hargain,  and  the  difficulty 
and  expense  of  making  the  alteration,  and  the  possible  inconven- 
ience to  the  public  who  use  the  railway,  are  no  answer.  Raphael 
V.  Thames  Valley/  Railway  Company,  L.  R.  2  Ch.  147. 

Mr.  Dickinson,  Q.  C. ,  and  Mr.  Phear,  for  the  South  Eastern 
Eailway  Company :  — 

The  injury  is  too  trifling  to  induce  the  Court  to  grant  a 
[*  102]  mandatory  *  injunction  when  the  work  has  been  completed. 
Diivcll  V.  Fritchard,  L.  R.  1  Ch.  244. 

[The  Lord  Justice  Rolt.  —  A  distinction  has  been  drawn  be- 
tween cases  of  nuisance  and  cases  of  contract.  Rochdale  Canal 
Company  \.  Kiiuj,  2  Sim.   (N.  S.)  78.] 

There  is  a  sufficient  remedy  at  law  by  mandamus :  Reg.  v. 
London  and  Birmingham  Railway  Com.pany,  1  Rail.  Cas.  317; 
Reg.  V.  Manchester  and-  Leeds  Railway  Company,  1  Rail.  Cas. 
523 ;  so  the  case  should  be  left  to  law. 

[The  LoED  Justice  (Lord  Cairns).  —  The  argument  usually 
has  been,  that  a  case  is  one  where  damages  are  a  sufficient  remedy, 
and  that,  therefore,  it  should  be  left  to  law.  ] 

There  has  been  great  delay. 

[The  Lord  Justice  (Lord  Cairns).  —  Delay  appears  more  im- 
portant where  what  is  complained  of  is  a  mere  encroachment,  to 
which  the  party  aggrieved  may  not  care  to  object,  than  in  a  case 
i)f  breach  of  contract,  where  the  views  of  the  other  party  are 
known  from  the  terms  of  the  contract.] 

What  the  Court  is  asked  to  do  here  is  what  it  has  never  done, 
—  to  decree  specific  performance  of  an  obligation  imposed  by 
statute.  The  proper  remedy  in  such  case  is  by  mandamus ; 
specific  performance  being  granted  only  where  there  is  not  an  ade- 
quate remedy  at  haw.  The  case  of  Attorney-General  v.  Sheffield 
Gas  Consumers'  Company,  3  D.  M.  &  G.  304,  shows  the  prin- 
ciples of  Courts  of  equity  as  to  cases  of  this  nature.  What  the 
defendants  are  asked  to  do  is  an  impossibility. 

[The  Lord  Justice  (Lord  Cairns).  —  You  can  alter  the  levels 
(jf  your  line,  or  apply  for  parliamentary  powers  to  acquire  fresh 
land.  ] 

Lord  Cairns,  L.  J.  :  — 

We  are  asked  to  dismiss  this  appeal  on  the  ground  that  the 
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injury  complained  of  is  trifling.  I  think  the  bare  statement  of 
the  facts  shows  the  injury  not  to  be  trifling,  but  the  case  of  the 
informant  is  rendered  much  stronger  if  we  consider  that 
under  the  *  Railways  Clauses  Act,  1845,  the  approach  [*  103] 
could  have  been  made  with  any  inclination  not  greater 
than  1  in  20,  and  that  the  Legislature,  by  a  special  clause,  pro- 
vided that,  in  the  present  case,  it  should  not  exceed  1  in  30. 
Parliament,  therefore,  must  have  considered  that  the  general 
Act  did  not,  in  the  circumstances  of  this  case,  give  sufficient  pro- 
tection, and  I  think,  accordingly,  that  the  defendants  have  vio- 
lated not  only  the  letter  but  the  spirit  of  the  special  enactment. 

It  was  pressed  upon  us  that  there  was  a  sufficient  remedy  at 
law  by  mandamus,  and  that  where  there  is  a  sufficient  ^remedy  at 
law  this  Court  does  not  interfere  by  way  of  injunction.  It  is  true 
that  in  many  cases  where  the  injury  has  been  trifling,  where  there 
has  been  improper  delay,  or  where  the  injury  is  transitory,  this 
Court  has  left  the  complainant  to  his  remedy  at  law.  That  was 
on  the  ground  that  there  were  two  concurrent  remedies,  an  action 
for  damages  and  a  suit  for  an  injunction,  and  that  damages  would 
meet  the  justice  of  the  case.  Here  the  argument  is,  that  the 
Attorney-General  could  obtain  from  a  Court  of  law  a  mandamus 
having  the  same  effect  as  a  mandatory  injunction,  and  that  we  are 
to  refuse  to  interfere  in  a  case  where  the  Court  clearly  has  juris- 
diction, merely  because  the  same  relief  can  be  had  in  another 
Court. 

As  regards  delay,  the  board  of  health,  as  it  appears  to  me,  luive 
.sliown  that  they  were  not  willing  to  embark  in  litigation  if  they 
could  avoid  it,  but  have  not  been  guilty  of  any  such  delay  as  can 
prejudice  their  rights. 

It  was  urged  before  us  that  the  decree  in  Mr.  Teevan's  suit 
makes  it  impossible  for  the  company  to  do  what  is  asked.  That 
is  a  liiatter  with  which  the  Attorney -General  has  nothing  to  do. 
Mr.  Teevan  has  obtained  an  injunction  to  prevent  the  company 
from  trespassing  on  his  land.  The  company  may  come  to  terms 
with  him  if  they  can;  but  if  they  cannot,  and  are  unable  to 
comply  with  the  Act  without  closing  their  railway,  much  as  such 
a  result  may  be  to  be  regretted,  they  must  close  it. 

Sir  John  Rolt,  L.  J.  :  — 

I  am  of  the  same  opinion.      I  liave  seldom  seen  a  case  showing 
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more  forcibly  the  irecessity  of  compelling  railway  crnn- 
[*  104]  panies  to  *  keep  witliin  their  pn\si!r.s.  They  ha\e  iiiijiortant 
powers  and  duties,  and  are  entitled  to  every  consideration 
when  they  are  acting  within  their  pf)wers;  but  it  is  most  impoi- 
tant  that  they  should  not  l)e  allowed  to  exceed  them.  In  the 
present  case  repeated  letters  were  written,  asking  the  company  to 
do  what  it  was  their  duty  to  do.  They  take  no  notice  of  them  for 
months,  and  when,  at  last,  they  send  a  reply,  they  treat  their 
obligations  as  depending  u}ion  the  question  whether  they  can 
come  to  an  arrangement  with  Mr.  Teevan,  as  if  the  dispute  were 
only  between  him  and  tliem. 

It  was  contended  on  behalf  of  the  appellants  that  we  were  to 
look  at  thi.s'  merely  as  a  case  of  nuisance,  and  that  it  was  disposed 
of  by  Durell  v.  Pritchard,  L.  E.  1  Ch.  244.  The  Lords  Justices 
never  intended  to  lay  down  in  that  case  that  nothing  was  to  be 
looked  to  but  the  amount  of  damage ;  even  if  the  case  were  one 
merely  of  nuisance  all  the  circumstances  must  be  taken  into  con- 
sideration. But  there  is  a  manifest  distinction  between  cases 
depending  on  nuisance  and  those  depending  on  contract.  It  is 
shown  by  the  case  of  the  Rochdale  Canal  Cornpanii  v.  King,  2 
Sim.  (N.  S.)  78,  and  many  other  authorities,  that  where  there  is 
a  contract,  the  Court  cannot  attach  the  same  importance  to  the 
fiuestion  whether  the  damage  is  serious  or  not,  as  it  does  in  mere 
cases  of  nuisance,  but  tliat  the  main  point  is  w^hether  the  contract 
has  been  broken. 

It  was  said,  however,  that  here,  although  there  was  a  contract, 
yet,  as  the  injury  was  small  and  the  works  complete,  the  remedy 
was  only  at  law.  I  doubt  whether  the  injury  is  small.  I  am 
disposed  to  consider  it  substantial,  and  I  do  not  think  the  case 
one  that  ought  to  be  left  to  law  on  the  ground  that  damages  are 
an  adequate  remedy.  Assuming  that  there  is  a  complete  remedy 
at  law,  by  ma^ndamus,  that  does  not  oust  the  jurisdiction  of  a 
Court  of  equity,  even  where  a  subject  is  suing  for  his  individual 
rights.  Here  the  Attorney-General  is  suing  in  a  matter  of  public 
interest,  and  it  is  a  question  whether  he  is  not  entitled  to  elect  in 
which  Court  he  will  sue.  This  question  was  raised  in  Attorney- 
General  V.  Brown,  1  Swanst.  265,  though  not  formally  decided. 

Upon  the  whole,  the  case  appears  to  me  to  be  one  in 
[*  105]  wliich  the  *  railway  company  must  be  restrained  from  keep- 
ing the  approach  in  a  state   not  according  to    the.  Act. 
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Tliey  say  that  it  is  inii)0ssible  for  them  to  make  it  conformable  to 
the  Act,  inasmuch  as  it  cannot  be  so  made  without  using  huid 
which  tliey  have  no  power  to  take.  That  is  a  difficulty  which 
they  niust  get  over  as  they  best  can,  but  it  furnishes  no  answer  to 
the  information.  A  decree  must  be  made  according  to  the  joayer 
of  the  information,  with  costs. 

Mr.    Bacon   asked  for  the   costs   of  the   appeal,   but  the  Court 
declined  to  give    them. 


ENGLISH   NOTES. 

The  decision  in  Stoi-er  v.  Great  Western  EaUivai/  Co.  was  followcul 
by  James,  V.-C,  in  Wilson  \.  Furness  Railway  Co.  (1870),  L.  K.  9 
Eq.  28.  39  L.  J.  Ch.  19,  where  the  learned  Vice-Chancellor  said  that 
where  tlie  company  has  had  the  benefit  of  the  agreement,  the  Court 
would  struggle  against  any  attempt  by  tliem  to  evade  performance; 
and  that — the  question  being  the  execution  of  certain  accommodation 
works — the  Court  would,  if  necessary,  permit  the  plaintiff  to  do  tiie 
work  at  the  expense  of  the  company. 

Botli  decisions  (^Stover  v.  Great  Western  Railway  Co.  and  lli/snn 
V.  Far /less  Railway  Co.)  were  followed  by  Bacon,  V.-C,  in  Gre-vc  \. 
West  Cheshire  Railway  Co.  (1871),  L.  R.  13  Eq.  44,  41  L.  -).  Clu 
17,  2o  L.  T.  409,  20  W.  II.  54,  where  the  Court  decreed  specilic  per- 
formance by  the  railway  company  of  their  agreement  to  make  a  siding 
in  consideration  of  the  witlulrawal  of  opposition  to  a  bill  in  I'arliament 
promoted  by  them. 

AMERICAN   NOTES. 

The  Stover  case  is  cited  in  a  note  on  the  specific  performance  of  railroad 
construction  contracts,  in  4  Am.  &  Eng.  Dec.  in  Eq.  67b  See  also  2  Story, 
Equity  Jurisprudence,  loth  ed.  s.  7-1  a. 
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Section  II.     Statutory  Powers  {generalli/). 

No.  8.  — EEX   V.    PEASE   AND   OTHEES. 
(K.  B.  1832.) 

No.  9.  —  mp:teopolitan  asylum  district 

MANAGERS   r.   HILL. 

(H.   L.    1881.) 

No.  10.  — LONDON,  BRIGHTON,  AND   SOUTH   COAST 
RAILWAY   COMPANY   v.   TRUMAN. 

(H.  L.  1885.) 

No.  11.— CANADIAN   PACIFIC   RAILWAY   COMPANY 

V.    PARKE. 

(p.  c.  1899.) 

RULE. 

Where,  by  an  Act  of  the  Legislature,  persons  are  author- 
ised and  empowered  for  a  public  purpose  to  acquire  land 
within  certain  limits  and  to  use  it  in  a  certain  way,  and 
the  persons  authorised  have  hwia  fide  acted  under  the 
powers,  it  may  be  presumed  that  a,  duty  la}'  upon  them 
so  to  act,  and  they  are  excused,  although  the  exercise  of 
the  powers  necessarily  involves  what  would  amount  to 
a  nuisance  at  common  law. 

But  where  the  statute  is  merely  permissive,  —  a  con- 
struction which  is  aided  by  the  circumstance  that  no  limits 
are  assigned,  to  the  site,  or  that  no  general  public  purpose 
is  intended  to  be  served,  —  the  exercise  of  the  powers  so  as 
to  create  a  nuisance  is  not  presumed  to  be  authorised. 
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Rex  V.  Pease  and  others. 

4  Barn.  &  Adol.  30-42  (38  li.  K.  207). 

Railway  Company.  —  Nuisance  autliorised  by  Statute. 

By  an  Act  reciting  that  a  railway  between  certain  points  would  be  of  [30] 
great  public  utility,  and  would  materially  assist  the  agricultural  intere.st 
and  the  general  tralKc  of  the  country,  power  was  given  to  a  company  to  make 
such  railway,  according  to  a  plan  deposited  with  the  clerk  of  the  peace,  from 
which  they  were  not  to  deviate  more  than  100  yards.  By  a  subsequent  Act  the 
company,  or  persons  authorised  by  them,  were  empowered  to  use  locomotive 
engines  upon  the  railway. 

The  railway  was  made  parallel  and  adjacent  to  an  ancient  highway,  and  in 
some  places  came  within  five  yards  of  it.  It  did  not  appear  whether  or  not  the 
line  could  have  been  made,  in  those  instances,  to  pass  at  a  greater  distance. 
The  locomotive  engines  on  the  railway  frightened  the  horses  of  persons  using 
tlie  highway  as  a  carriage  road.  On  indictment  against  the  company  for  a 
nuisance  :  — 

Held,  that  this  interference  with  the  rights  of  the  public  must  be  taken  to 
have  been  contemplated  and  sanctioned  by  the  Legislature,  since  the  words  of 
the  statute  authorising  the  use  of  the  engines  were  unqualified;  and  the  public 
benefit  derived  frtmi  the  railway  (whether  it  would  have  excused  the  alleged 
nuisance  at  common  law  or  not)  showed  at  least  that  there  was  nothing  unrea- 
sonable in  a  clause  of  an  Act  of  Parliament  giving  such  unqualified  authority. 

Indictment  stated  that  before  and  at  the  time,  &c. ,  there  was  a 
certain  King's  highway,  in  the  parish  of  Stockton-npon-Tees  in 
the  coimty  of  Durham,  leading  from  Stockton  to  Yarm,  used  by 
the  King's  subjects  with  horses,  carriages,  &c.  ;  and  that  (hiring 
all  the  time  afuresaid,  there  was  in  the  same  parish  an  iron  rail- 
way and  tramroad,  leading  from  the  river  Tees  near  the  southwest 
end  of  the  town  of  Stockton  towards  and  unto  Wilton  Park  col- 
liery, which  railway  was  raised  to  a  great  height,  to  wit,  five 
feet,  higher  than  the  said  highway,  and  was  parallel  and  adjacent 
to  a  part  of  the  same,  in  the  parish,  &c. ,  of.  the  length,  &c. ,  and 
breadth,  &c. ,  between  Stockton  and  Yarm  aforesaid.  And  that 
the  defendants  on,  &c. ,  and  on  divers  other  days,  &c. ,  set  u])  and 
placed  on  the  said  railway  so  parallel  and  adjacent,  &c.,  divers, 
to  wit,  ten  locomotive  engines  to  be  worked  and  propelled  l)y 
steam  along  the  said  railway,  together  with  divers,  to  wit,  &c. , 
furnaces  and  stoves  on  each  of  the  said  days  and  times  employed 
in  working  and  propelling  the  said  engines  by  steam;  and  did  on 
the  said  days,  &c. ,  use  the  said  engines  so  worked  and  proj'clh'd 
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by  steam,  and  the  said  funiacos  and  stoves  respectively  so  ( m- 
ployed  in  v.-orking  and  propelling  the  same  by  steam  ;  ;iiid 
[*81]  did  *  on,  i*v:c. .  [nit,  place,  and  burn  in  the  said  engines  so 
worked,  &c. ,  and  in  the  said  furnaces  and  stoves  so  em- 
ployed in  working,  &c. ,  parallel  and  adjacent  to  sucli  jiart  of  tlie 
said  highway,  divers  large  (quantities  uf  coke,  coal,  ilia]c(al, 
wood,  &c.,  clos'j  to  the  said  part  of  the  said  highwa}',  ;\uu  i:.(  iel)y 
corrupted  the  air  and  caused  noisome  smokes,  &c.  ;  and  iliat  they 
did  on  the  said  days,  &c. ,  attach  to  each  of  the  said  engines  a 
gi'eat  number,  to  wit,  the  nund^er  of  twenty-six,  of  waggons  loaded 
with  coal,  and  unlawfully  caused  the  said  engines  so  worked  l)y 
steam,  with  the  said  waggons  so  loaded  with  coal,  attached  thereto^ 
to  move  abjug  the  said  part  of  the  said  railway  so  raised,  &c. ,  and 
parallel,  i\:c. ,  for  a  great  length  of  way,  to  wit,  one  mile,  with 
great  noise,  force,  and  violence ;  and  did  then  and  there  with  the 
said  engines,  furnaces,  and  stoves,  and  the  fires  burning  therein  as 
aforesaid,  exhibit  terrific  and  alarming  appearances,  and  make 
divers  loud  explosions,  shocks,  and  noises,  whereby  it  became 
dangerous  for  the  subjects  of  this  realm  to  go,  return,  pass,  and 
repass  on,  .through,  over,  and  along  the  said  common  highway, 
near  to,  parallel,  and  adjacent  to  the  said  railway  and  tramroad ; 
to  the  fjreat  terror,  &c. ,  and  common  nuisance  of  all  the  liege 
subjects  then  and  there  going,  returning,  &c. ,  with  their  horses, 
carts,  and  carriages,  in,  through,  and  along  the  said  part  of  the 
said  highway  so  parallel,  &c.  There  were  several  other  counts, 
dividing  and  generalising  the  statement.  Plea  not  guilty.  The 
indictment  was  tried  at  the  Yorkshire  Lent  Assizes,  ]H')2,  by  a 
jury  of  that  county  (on  a  suggestion  that  an  impartial  trial  could 
not  be  had  in  the  county  of  Durham),  before  Pakke,  J.,  and  a 
special  verdict  was  found. 

The  verdict  described  the  respective  situations  of  the 
[*  32]  *  highway  and  of  the  railway  or  tramroad  as  mentioned  in 
the  indictment,  adding,  that  the  latter  was  constructed 
under  and  by  virtue  of  the  Acts  of  Parliament  after  mentioned, 
or  one  of  them.  Tt  also  stated  that  the  railway,  which  was  adja- 
cent and  parallel  to  the  highway  for  more  than  a  mile  between 
Stockton  and  Yarm,  was  separated  from  it  only  by  a  low  hedge, 
except  in  some  places  where  there  were  small  plantations:  and 
tliat  in  many  places  the  two  roads  were  not  more  than  five  yards 
apart.      Tliat  the  defendants  (under  the  authority  of  the  Stockton 
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and  Darlington  Eaihvay  Company)  did  pnt  upon  tlie  said  railway, 
so  being  parallel,  &c. ,  six  locomotive  engines  worked  by  steam, 
for  the  purpose  of  drawing  coaT-waggons  thereon,  which  engines 
(under  the  direction  of  the  defendants)  travelled  on  the  said  rail- 
way, drawing  coal-waggons,  liy  night  and  day,  and,  when  so  travel- 
ling, emitted  great  (piantities  of  smoke  and  steam,  and  made  a 
great  noise,  and  by  their  appearance  and  noise  alarmed  the  horses 
of  many  of  the  King's  subjects  when  travelling  ;ilong  the  said 
highway,  and  thereby  occasioned  many  accidents,  and  impeded 
and  annoyed  his  Majesty's  subjects  in  passing  and  repassing  along 
the  highway  with  their  horses  and  carriages.  But  the  verdict 
went  on  to  state,  "  That  the  locomotive  engines  were  of  the  best 
construction  known  at  the  time  when  they  were  constructed,  and 
that  the  said  defendants  used  due  care  and  diligence  in  the  man- 
agement of  them,  and  from  time  to  time  adopted  such  improve- 
ments as  had  been  discovered  in  tlie  erection  and  management  of 
locomotive  engines  worked  by  steam;  and  that  the  said  defend- 
ants used  the  said  engines  as  aforesaid  for  the  purpose  of  facilitat- 
ing, and  did  thereby  facilitate  the  trans[iort  and  carriage  of 
coals  and  other  *  goods  upon  the  said  railway  and  tramroad,  [*  33] 
and  that  the  public  obtained  coals  cheaper  and  much  better 
liy  the  use  of  the  locomotive  engines,  but  that  many  coal-waggons 
are  drawn  on  the  railroad  ])y  horses. "  It  was  further  stated  that 
by  the  statute  1  &  2  Geo.  IV.  c.  xliv. ,  certain  persons  were 
imitod  into  a  company,  and  created  a  corporation,  under  the  name 
of  The  Stockton  and  Darlington  Eailway  Company,  for  the  pur- 
pose of  making  and  maintaining  a  railway  or  tramroad  from  the 
river  Tees  at  Stockton  to  Witton  Park  colliery,  with  several 
liranches  therefrom,  all  in  the  county  of  Durliam.  Aiul  tliat  by 
another  statute,  4  Geo.  IV.  c.  xxxiii.  (wliich  was  stat('(l  in  the 
title  to  be  made  for  the  purpose  of  enabling  the  said  c(iin|iaiiy  to 
vary  the  line  of  their  railway  and  of  some  of  its  ])ranches  and  t<> 
make  an  additional  branch,  and  of  altering  and  enlarging  th(> 
powers-  of  the  former  Act),  it  was  enacted,  in  sect.  ^^ :  "  Thnt  it 
shall  and  may  be  lawful  for  the  said  conijiain',  or  any  jumsou  or 
persons  authorised  or  permitted  l)y  them,  from  and  aflci'  the 
passing  of  this  Act,  to  make  and  erect  such  and  so  mnny  h)Coiiio- 
tive  or  moveable  engines  as  the  said  compiiny  shall  from  time  to 
time  think  proper  and  expedient,  and  to  use  and  employ  the  same 
in  or  upon  the  said  railways  or  tramroads,  or  any  of  them,  by  Ihe 
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said  recited  Act,  ami  tliis  Act  directed  or  authorised  to  be  made, 
for  the  purpose  of  facilitating  the  transport,  conveyance,  and  car- 
riage of  goods,  merchandise,  and  .other  articles  and  things  iipon 
and  along  the  same  roads ;  and  also  of  passengers. "  ^  The  verdict 
found  that  some  of  the  defendants  were  members,  and  the  rest 
servants,  of  the  company.      This  case  was  argued  in  last  Trinity 

erni.  - 
[*  34]  *  Cresswell,  for  the  crown.  —  The  company  w'ere  not  justi- 
fied in  using  the  locomotive  engines,  as  they  have,  to  the 
detriment  of  the  public.  The  statutes  under  which  they  act  did 
not  oblige  them  to  come  within  so  short  a  distance  of  the  high- 
way;  for  by  1  &  2  Geo.  lY.  c.  xliv. ,  s.  7,  it  is  enacted,  that 
the  company  in  making  their  railroads  shall  not  deviate  more 
than  100  yards  from  the  course  or  direction  laid  down  in  the  map 
or  plan  deposited  with  the  clerk  of  the  peace,  and  referred  to  in 
sect.  6 ;  they  might,  therefore,  have  deviated  to  an  extent  not 
exceeding  100  yards,  and  by  so  doing  they  could  have  gone  far 
enough  from  the  highway  to  avoid  endangering  the  public.  They 
must  contend,  on  the  other  hand,  that  they  have  a  right  to  do  all 
that  the  letter  of  the  statute  authorises,  however  prejudicial  to 
the  public,  and  although  not  necessary  to  their  undertaking;  for 
it  was  not  necessary  that  their  railroad  should  approach,  in  parts, 
within  five  yards  of  the  highway,  or  be  separated  from  it  only  by 
a  low  hedge.  Plowden,  in  commenting  upon  Eyston  v.  Studd, 
Plowd.  465,^  savs,  "  It  is  not  the  words  of  the  law,  but  the 
internal  sense  of  it,  that  makes  the  law ;  and  our  law,  like  all 
others,  consists  of  two  parts,  viz.,  of  body  and  soul;  the  letter  of 
the  law  is  the  body  of  the  law,  and  the  sense  and  reason  of  the 
law  is  the  soul. "  The  restraint,  if  the  Act  is  of  a  restraining 
nature  (as  in  Enston  v.  Studd,  Plowd.  463),  or,  if  it  be  an  enab- 
ling Act,  the  power  is  not  to  be  extended  against  common  right 
and  reason ;  but  the  operation  of  the  statute,  if  opposed  to  these, 
must  be  controlled  by  the  common  law.  Thus  it  is  laid  down  in 
Dr.  Bonham's  Case,  8  Co.  Ptep.  'ilSh,  that  if  an  Act  of  Par- 
[*  3.5]  liament  gives  the  lord  of  a  *  manor  conusance  of  all  pleas 
within  his  manor,   he  shall  not  have  conusance  where  he 

1  Locomotive  engines  were    not  men-  -^  See  also  Stoivel  y.  Lord  Zouch,F\ow(\- 

tioned  in  the  former  Act.  363. 

-  Before    Lord    Texterden,    Cli.    J., 
LiTTi.KDALE,  Parkk,  and  'J'avntox,  JJ. 
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himself  is  party.  In  Emaniwl  v.  Constable,  3  Euss.  436,  where 
the  question  was  upon  the  statute  25  Geo.  II.  c.  6,  s.  1,  which 
enacts  that  "  if  any  person  shall  attest  any  will  or  codicil,  to 
whom  any  devise,  legacy,  &c. ,  shall  be  thereby  made,  such  tlevise, 
legacy,  &c. ,  shall  be  void  as  to  him; "  the  Master  of  the  PiOlls, 
referring  to  the  intention  and  not  the  letter  ol'  the  statute,  held 
that  it  did  not  extend  to  wills  of  personalty ;  and  the  same  point 
was  ruled,  upon  the  same  principle,  in  Brett  v.  Brett,  3  Adams's 
Eep.  210.  These  last  were  cases  upon  a  public  Act:  the  statutes 
in  question  here  are,  in  their  nature,  private.  Such  statutes 
have,  in  modern  cases,  been  considered  as  agreements  between  the 
adventurers  and  the  public,  or  a  portion  of  it.  Lord  Hardwigke 
says,  in  Hornby  \.  Houlditclt,  1  T.  R  93,  n.,  that  private  Acts  of 
Parliament,  introduced  only  for  the  settlement  of  particular 
estates,  ought  to  be  considered  only  as  common  conveyances,  and 
directed  by  the  same  rules  of  law,  and  therefore  cannot  be  taken 
to  extend  as  a  discharge  of  any  person's  right  not  mentioned. 
Now  the  present  statutes  provide  only  for  the  rights  of  the  adven- 
turers, the  landowners  over  whose  property  the  railroad  passes, 
and  the  portion  of  the  public  who  may  use  it.  By  1  &  2  Geo. 
IV.  c.  Ixiv. ,  s.  1,  it  is  enacted  that  the  proprietors  shall  exe- 
cute the  powers  thereby  granted,  doing  as  little  damage  as  may 
be,  and  making  full  satisfaction,  as  after  mentioned,  to  the  owners 
of,  and  all  persons  interested  in,  any  lands  or  hereditaments  which 
shall  be  taken,  used,  removed,  diverted,  or  injured,  for  all  danuiges 
to  be  by  them  sustained  in  or  by  the  execution  of  the  said 
powers;  and  sects.  16  *  and  23  provide  for  the  making  of  [*  36] 
such  compensation.  If  it  had  been  intended  that  the  general 
rights  of  the  public  should  be  taken  away  by  this  Act,  it  may  be 
presumed  the  Legislature  would  also  have  ])rovided  some  coni]ieii- 
sation  for  them;  but  they  have  none.  It  cannot  be  said  tbat  llie 
company,  having  l)Ought  the  land  for  the  railway,  might  have  used 
what  engines  they  pleased  upon  it  without  an  Act  of  Parliament. 
At  the  time  when  the  first  statute  ])assed  there  were  no  locomotives 
engines.  AVithout  a  special  })rovision  by  a  new  Act  they  would 
have  been  a  iniisance  to  the  pul)lic  (who,  by  the  1  &  2  Geo.  W. 
c.  xliv. ,  s.  81,  were  authorised  to  use  the  railway  with  cai- 
riages  and  horses  on  the  conditions  there  prescribed),  and  perhaps 
also  to  the  proprietors  of  the  adjoining  lands  and  houses.  The 
statute  4  (reo.  lA^.  c.  xxxiii. ,  was  therefore  necessary  td  give  the 
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company  power,  as  against  those  landowners,  and  that  part  of 
the  puhlic,  to  use  hx-oniotive  engines;  ii  does  not  foUow  that  tlie 
rights  of  the  puhlic  in  general  are  concluded  by  the  Act.  In  lUw 
V.  Sir  John  Morris,  1  B.  &  Ad.  441,  a  local  Act  enabled  ])ioprie- 
turs  of  any  lands,  &c. ,  to  make  railways  through  such  lands,  and 
across  and  along  any  road  or  roads  to  communicate  with  the  rail- 
way of  a  certain  company ;  and  there  Parke,  J. ,  observed  that, 
supposing  this  clause  to  be  taken  alone,  it  must  at  least  be  under- 
stood with  the  limitation  that,  where  a  railway  was  laid  u[)on 
another  road,  sutticient  space  must  be  left,  independently  tjf  it,  for 
the  public  to  pass.  That  case  shows  that  where  a  privilege  is 
bestowed  on  private  adventurers,  which  may  contravene  the  right 
of  the  puldic,  it  must  (though  given  in  unqualified  terms)  be 
exercised  under  such  limitations  as  not  to  take  away  the  public 

right. 
[*  37]        *  F.    Pollock,   contra.  —  The  construction  of  a  statute  is 

like  that  of  any  other  instrument :  the  question  is,  what 
was  meant  ?  and  the  nature  of  the  statute  ought  to  make  no  differ- 
ence, if  the  meaning  be  plain.  The  rule  given  in  Bac.  AVir. 
Statn.te  I.  6  (from  Plowd.  467),  is  to  suppose  the  law-maker 
present,  and  to  be  asked  what  he  intended ;  and  then  to  give  such 
an  answer  as  he,  being  an  upright  and  reasonable  man,  might 
have  been  expected  to  give.  The  statutes  in  (piestion  here  are  not 
analogous  to  the  Acts  for  settling  property,  which  have  been 
compared  to  private  agreements.  The  enterjirise  in  this  case  is 
private;  but  it  is  one  in  which  the  public  are  largely  interested. 
Like  Waterloo  Bridge,  or  the  London  Docks,  it  has  a  mixed 
object:  profit  to  the  adventurers,  and  public  benefit.  The  Loudon 
Docks  were  established  by  private  funds,  but  were  subsidiary  to 
a  material  improvement  in  the  collection  of  the  revenue  ;  and  a 
monopoly  was  therefore  given  to  the  company.  The  principle  in 
such  cases  is,  that  some  public  l)enefit  is  to  be  sacrificed  to  the 
greater  public  benefit  derived  from  the  undertaking.  "What  that 
is  in  the  present  case,  is  shown  by  the  recital  of  1  iS:  2  Geo.  lY. 
c.  xliv.^     Tt  has  been  argued  that  these  Acts  provide  no  compen- 

1  The  preamble  recites  that  the  jiro-  Darlius^toii.  and   the   town    and    port    of 

posed  railway  and  branches  from  it  will  Stockton,  and  towards  and  into  the  North 

l)e  of  great  pnblic  ntiiity.  by  facilitating  Riding  of  the  county  of  York ;  and  also 

tlie  convevance  of  coal,  iron,  lime,  corn,  the  conveyance  of  merchandise  and  other 

and  other  commodities,  from  the  interior  commodities  from  the  said  port  and  tow.n 

,  f  tin-  cMuitv  of  Dnrham  to  the  town  of  of  Stockton  to  the  said  town  of  Darling- 
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satioii  to  the  public  for  the  rights  alleged  to  be  taken  from 
*  them,  and  therefore  that  the  intention  cannot  have  been  [*  38] 
to  take  away  those  rights.  But  the  claims  of  the  pulilic 
were  undoubtedly  taken  into  consideration  wlien  the  Act  passed, 
and  it  must  liave  been  thouglit  that  the  general  convenience  to  be 
expected  was  compensation  enough.  Direct  compensation  is  never 
given  to  the  public  by  such  Acts;  for  instance,  in  the  common 
clause  in  Turnpike  Acts,  enabling  the  trustees  to  take  materials 
froin  the  waste,  no  indemnity  is  provided  for  what  is  so  taken. 
[Lft.rd  Tenterden,  Ch.  J.  —  That  is  not  so  in  all  cases,  and  it  ought 
not  to  l)e  in  any ;  for  the  undertakers  of  roads  are  enabled  in  this 
way  to  take  property  from  many  individuals  without  paying.] 
Tliey  and  the  public  are  benefited  by  tlie  road  being  made  at  a  less 
expense.  There  are  many  acts  done  on  public  roads  which  might 
l)e  considered  nuisances  but  for  the  necessity  of  doing  them  in  the 
ordinary  use  of  the  roads ;  as  stopping  to  take  up  and  set  down 
goods.  Other  things  whicli  might  at  a  former  period  liave  been 
thought  nuisances,  become  tolerable  from  the  altered  habits  of 
society.  A  new  kind  of  carriage,  as  an  omnibus,  may  at  first 
alarm  horses  travelling  on  the  road;  but  it  comes  into  common 
use,  and  they  grow  accustomed  to  it.  The  use  of  a  high  road  by 
the  dilferent  parties  interested  in  it,  is  a, continual  balance  of  con- 
veniences and  inconveniences.  That  a  public  right  may  be  sacri- 
ficed in  consideration  of  a  benefit  by  which  the  public  receive 
compensation,  is  a  doctrine  fully  recognised  in  Rex  v.  Russell,  H 
B.  &  C.  566  (oO  It.  R.  4o2),  though  perhaps  that  case  must  not 
be  altogether  relied  upon,  as  tlie  Lord  Chief  Justice  differed  in 
opinion  from  the  other  Judges.  [Lord  Tenterden,  Ch.  J.  — 
It  has  the  *  authority  of  a  decision  of  this  Court]  It  may  [*  .'^9] 
be  said  liere,  that  the  parties  receiving  benefit  from  the  use 
of  the  railroad  are  not  the  same  with  those  inconvenienced  by  the 
alleged  nuisance  ;  but  this  is  too  narrow  a  view  of  the  case  :  the 
pp.l)lic  at  large  are  to  be  considered,  and  they  are  benc^lited  by 
the  general  facilities  and  advantages  given  to  the  commerce  of 
tliis  district.  At  least  theix;  is  no  improba])ility  in  supposing 
that  the  Legislature  took  this  view  of  the  subject  in  framing  tlio 
Act.      It  is  suggested  that  the  clause  authorising  the  eni])loyment 

toil,  and  into  the  interior  of  the  said  fouiity  traffic  of  that  part  of  the  oonntry,  and 
'>f  Durham;  and  will  materially  assist  the  tend  to  tlie  improvement  of  the  estates 
HL^ricnltviral  interest,  as  well  as  the  general     in  the  vicinity  of  the  said   railways. 
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of  these  engines  was  introduced  only  to  prevent  the  adjoining 
hindowners,  or  the  persons  using  the  railroad,  from  treating  tlieni 
as  a  nuisance ;  hut  there  are  no  words  in  the  Act  to  warrant  such 
a  limitation.  The  company  have  exercised  their  power  so  as  to 
cause  the  least  possible  inconvenience,  hy  using  engines  of  the 
best  construction.  .Some  inconvenience  was  to  be  expected,  or 
the  legislative  permission  would  not  have  been  necessary.  It  is 
urged  that  the  company  are  empowered  to  deviate  a  hundred  yards 
from  the  proposed  line,  and  therefore  ought  to  have  gone  to  a 
greater  distance  from  the  highway ;  but  it  does  not  appear  that 
this  power  was  given  with  a  view  to  the  protection  of  the  public, 
nor  does  the  case  show  that  at  the  particular  points  in  question 
the  deviation  could  have  been  made.  Neither  does  it  appear  that 
the  railroad  could  have  been  screened  from  the  highway  more 
effectually  than  it  is.  The  privilege  of  travelling  this  railway 
with  locomotive  engines  is  not  confined  to  the  company  :  the 
public  are  entitled  to  do  the  same.  [Lord  Tenterdex,  Ch.  J.  — 
Only  with  the  company's  leave.      They  have  a  monopoly  as  to  tlie 

use  of  the  engines.  ] 
[*  40]       *  Cresswell,  in  reply.  —  The  doctrine  of  compensation  was 

certainly  carried  to  a  great  length,  in  Bex  v.  Eussell,  6  B. 
&  C.  566  (30  E.  E.  43.2),  by  the  learned  Judge  who  tried  the 
cause;  and  Holroyd,  J.,  in  giving  judgment,  does  not  ground  his 
opinion  upon  that  doctrine.  To  apply  it  to  the  present  case 
would,  at  all  events,  be  carrying  it  much  too  far.  In  the  instance 
referred  to,  of  Turnpike  Acts  giving  authority  to  take  materials 
from  the  waste,  the  l)enefit  accrues  to  the  public,  the  loss  only  tn 
individuals.  Here  the  company  acquire  a  monopoly  in  the  use  of 
the  engines  with  which  the  road  is  now  travelled,  and  they  claim 
to  do  that  which  is  generally  injurious  to  tlie  public. 

Cur.  a  dr.  raU. 

The  judgment  of  the  Court  was  delivered  in  this  term  by 
Parke,  J. ,  who,  after  stating  the  s})ecial  verdict,  proceeded  as 
follows  :  — 

The  case  turns  upon  the  meaning  of  the  eightli  section  of  the 
statute  4  Geo.  lY.  c.  xxxiii. ,  and  the  question  is,  whether  that 
section  gives  an  authority  to  the  company  to  use  locomotive 
engines  on  the  railway  absolutely,  or  only  with  some  implied 
condition  or  qualification,  that  they  should  employ  all  practicable 
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means  to  protect  the  public  against  any  injury  from  them?  and 
those  means  were,  on  the  argument,  suggested  to  be,  the  altering 
the  course  of  .the  railroad,  or  the  erection  of  fences  or  screens  of 
sufficient  height  to  exclude  the  view  of  the  engines  from  the  pas- 
sengers on  the  common  highway.  Now  the  words  of  the  clause 
in  question  clearly  give  to  the  company  the  unqualified 
authority  to  use  the  engines;  and  we  are  to  construe  *  pro-  [*  41] 
visions  in  Acts  of  Parliament  according  to  the  ordinary 
sense  of  the  words,  unless  such  construction  would  lead  to  some 
unreasonable  result,  or  be  inconsistent  with,  or  contrary  to,  the 
declared  or  implied  intention  of  the  framer  of  the  law,  in  which 
case  the  grammatical  sense  of  the  words  may  be  extended  or  modi- 
fied ;  instances  of  which  are  to  be  found  in  the  case  of  Eyston  v. 
Studd,  Plowd.  463,  and  Bacon's  Abr.  statute  letter  L,  referred  to 
during  the  course  of  the  argument. 

Let  us,  then,  consider  whether  there  is  anything  unreasonable, 
or  contrary  to  the  express  or  implied  intention  of  the  Legislature, 
in  construing  these  words  in  their  ordinary  sense,  and  without  any 
such  condition  or  qualification  as  before  mentioned.  It  is  clear 
that  the  makers  of  this,  and  the  prior  Act,  had  in  view  the  con- 
struction of  a  railroad  (with  its  branches)  in  a  certain  defined 
line  which  (1  &  2  Geo.  IV.  c.  xliv. ,  s.  6,  and  4  Geo.  IV.  c. 
xxxiii.,  s.  3)  had  been  delineated  on  a  map,  deposited  with 
the  clerk  of  the  peace,  and  from  which  line  the  road  was  not  to 
deviate  more  than  100  yards,  and  not  into  the  grounds  of  persons 
not  mentioned  in  the  V)ook  of  reference.  The  Legislature,  there- 
fore, must  be  presumed  to  have  known  that  the  railroad  would  be 
adjacent  for  a  mile  to  the  public  highway,  and  consequently  that 
travellers  upon  the  highway  would  1)6,  in  all  probability,  incom- 
moded by  the  passage  of  locomotive  engines  along  tlio  railroad. 
That  being  presumed,  there  is  nothing  unreasonable  or  inconsis- 
tent in  supposing  that  the  Legislature  intended  that  the  part  of  the 
public  which  should  use  the  highway  should  sustain  some 
inconvenience  for  the  sake  of  the  greater  *  good  to  l)e  ob-  [*  42] 
tained  by  other  parts  oi'  the  public  in  the  more  spe(;dy 
travelling  and  conveyance  of  merchandise  along  the  new  railioad. 
Can  any  one  say  that  the  public  interests  are  unjustly  dealt  with, 
when  the  injury  to  one  line  of  communication  is  compensated  liy 
the  increased  benefit  of  another?  So  far  is  such  a  proccoding  froin 
being  unreasonable,  that  it  was  lield  by  the  majority  of  the  Judges 
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in  Jiex  V.  Jx'ussell,  6  B.  &  C.  566  (30  K.  E.  432),  that  a  nuisance 
was  excusable  on  tliat  principle  at  common  law;  and  whether  that 
be  the  law  or  not,  at  least  it  is  clear  that  an  express  provision  of 
the  Legislature,  having  that  effect,  cannot  be  vuireasonable. 

It  is  true  that  the  same  object,  that  of  giving  one  part  of  the 
public  the  benefit  of  the  use  of  these  engines,  might  have  been 
effected  without  the  same  injury  to  the  other  part  using  the  road, 
if  the  Act  had  imposed  on  the  company  the  obligation  of  erectinu 
a  sufticient  fence  or  screen,  at  their  own  cost ;  or  had  provided 
that  the  line  of  road  should  be  different  at  that  place;  but  it  is  by 
no  means  necessary  to  imply  such  an  obligation  in  order  to  make 
the  clause  reasonable  and  consistent,  for  it  has  been  shown  to  be 
so  without  it;  and  it  is  natural  to  suppose  that  if  such  a  condition 
had  been  intended  it  would  have  been  particularly  expressed. 

For  these  reasons,  we  think  that  the  defendants  were  justified 
under  the  above-mentioned  section  of  the  4  Geo.  IV.,  and  there- 
fore that  the  judgment  of  the  Court  should  be  in  their  favour. 

Judgment  for  the  defendants. 

Metropolitan  Asylum  District  Managers  v.  Hill  and  others. 

6  App.  Cas.  193-21C  (<.  c.  50  L.  J.  Q.  B.  .35,3 ;  44  L.  T.  653 :  29  W.  R.  607). 

[This  case  will  be  found  fully  leported  as  No.  16  of  "  Local 
Government,"  16  E.  C.  556.] 

London,  Brighton,  and  South  Coast  Railway  Company  v.  Truman  and 

others. 

II  App.  Cas.  4.-)-65  (s.  (  .  55  L.  J.  Ch.  .3.54:  54  L.  'V.  250;  34  W.  K.  657). 

[45]  RaUvaij  Company.  —  Power  to  purchase  by  Agreement  Additional  Lands.  — 
Nuisance  outlwrised  hij  Statute. —  Cattle  Trajfic. 

A  railway  company  were  by  their  Act  authori.sed  among  other  things  to 
carry  cattle,  and  also  to  purchase  by  agreement  (in  addition  to  the  lands 
which  they  were  empowered  to  purchase  compulsorily)  any  lands  not  exceed- 
ing in  the  whole  fifty  acres,  in  such  places  as  should  be  deemed  eligible,  for 
the  purpose  of  providing  additional  stations,  yards,  and  other  conveniences  for 
receiving,  loading,  or  keeping  any  cattle,  goods,  or  things  conveyed  or  intended 
to  be  conveyed  by  the  railway,  or  for  making  convenient  roads  or  ways  thereto, 
or  for  any  other  purposes  connected  with  the  undertaking  which  the  company 
should  judge  requisite.  The  company  were  also  empowered  to  sell  such  addi- 
tional lands  and  to  purchase  in  lieu  thereof  other  lands  which   they  should 
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deem  more  eligible  for  the  aforesaid  purposes,  and  so  on  from  time  to  time. 
The  Act  contained  no  provision  for  compensation  in  respect  of  lands  so  pur- 
chased by  agreement. 

Under  this  power  the  company  some  years  after  the  expiration  of  tlie  com- 
pulsory powers  bought  land  adjoining  one  of  their  stations  and  used  it  as  a 
yard  or  dock  for  their  cattle  traffic.  To  the  occupiers  of  houses  near  the  sta- 
tion the  noise  of  the  cattle  and  drovers  was  a  nuisance  which,  but  for  the  Act,^ 
would  have  been  actionable.  There  was  no  negligence  in  the  mode  in  whicli 
the  company  conducted  the  business  :  — 

y/c-W,  reversing  the  decisions  of  the  Court  of  Appeal  and  of  North,  J., 
*  that  the  purpose  for  which  the  land  was  acquired  being  expressly  author-  i^*  4G] 
ised  by  the  Act,  and  being  incidental  and  necessary  to  the  authorised  use 
of  the  railway  for  the  cattle  traffic,  the  company  were  authorised  to  do  what 
they  did,  and  were  not  bound  to  choose  a  site  more  convenient  to  other  per- 
sons; and  that  the  adjoining  occupiers  were  not  entitled  to  an  injunction 
to  restrain  the  company. 

Metropolitan  Asylum  District  v.  Hill  (6  App.  Cas.  193)  distinguished. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (29  Ch.  D.  89). 

By  a  special  Act  of  1837  (1  Vict.  c.  cxix. )  the  Loudon  and 
Brighton  Eailway  Company  (whose  successors  the  appellants  are) 
had  the  usual  compulsory  powers  of  taking  for  their  line  and 
works  the  necessary  portions  of  the  lauds  described  in  tlie  deposited 
plans,  subject  to  compensation  to  be  made  by  the  company. 

Sect.  82  enacted  that  "  It  shall  be  lawful  for  the  said  company, 
and  they  are  hereby  empowered  to  contract  with  any  jierson  or 
corporation  (who  shall  be  willing  to  sell  the  same)  for  tlie  pur- 
chase of  any  lands,  not  exceeding,  in  the  whole,  fifty  statute 
acres,  in  addition  to  the  lands  hereinbefore  authorised  to  be 
taken,  in  such  places  as  shall  be  deemed  eligible,  for  tlie  purpose 
of  making  and  providing  additional  stations,  yards,  wharfs,  wait- 
ing, loading  and  imloadiug  places,  warehouses,  and  other  build- 
ings and  conveniences,  for  receiving,  depositing,  loading,  or 
keeping  any  cattle  or  any  goods,  articles,  matters,  or  things,  con- 
veyed or  intended  to  be  conveyed  upon  the  said  railway,  or  for 
making  convenient  roads  or  ways  tlieieto,  or  for  any  other  jun- 
poses  whatsoever  connected  with  the  untlertaking  by  this  Act 
authorised,  which  the  said  company  shall  judge  reciuisite.  "  Tin; 
rest  of  the  clause  enabled  persons  and  corporations  to  s(dl. 

Sect.  83  authorised  the  company  to  sell  such  additional  lands 
or  parts  thereof,  and  to  purchase  other  lands  which  the  company 
should  deem  more  eligible  for  the  purjKjses  aforesaid,  and  so  on 
from  time  to  time,  as  the  company  should  deem  proper. 

VOL.  XXII.  —  G 
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Sect.  124  re(|uiied  tlie  company  to  sell  superfluous  lands  within 
ten  years  from  the  passing  of  the  Act.  By  sect.  127  the  compul- 
sory powers  for  the  purchase  of  lands  ceased  after  two  years.  By 
sect.  129,  if  the  railway  and  works  were  not  made 
[*  47]  *  within  .seven  years  the  powers  ceased,  with  certain  excep- 
tions. Sect.  198  authorised  the  company  to  use  locomo- 
tive engines  and  to  convey  passengers,  cattle,  or  other  animals  and 
things.  ^ 

The  facts  proved  at  the  hearing  are  set  out  in  full  in  the  judg- 
ment of  North,  J.  (25  Ch.  D.  423,  425).  Briefly  they  were  as 
follows:  —  In  1S51  the  appellants,  under  sect.  82,  purchased 
between  two  and  three  acres  of  land  between  their  station  at  East 
Croydon  and  Lansdowne  lioad,  and  for  many  years  used  it  as 
garden  ground  for  their  servants.  In  1881,  Croydon  having 
largely  increased  and  the  accommodation  for  the  cattle  traffic 
being  wholly  insufficient,  the  company  devoted  the  land  to  the 
purposes  of  their  cattle  traffic  and  constructed  a  yard  or  dock  for 
the  cattle  carried  by  the  railway.  The  use  of  this  place  by  the 
-company  being  a  nuisance  to  the  respondents,  the  owners  and 
occupiers  of  adjoining  houses,  they  brought  this  action  to  restrain 
the  company  from  carrying  on  their  cattle  traffic  there  in  such  a 
way  as  to  be  a  nuisance  to  the  respondents. 

XoRTH,  J.,  granted  an  injunction  (25  Ch.  I).  423),  and  this 
decision  was  affirmed  by  the  Court  of  Appeal  (Baggallay,  Bowen, 
and  Fry,  L.  J  J. ). 

The  defendants  appealed. 

July  16, 17,  21.  Ptigby,  Q.  C. ,  and  Ingle  Joyce,  for  the  appellants  : 
The  effect  of  the  injunction  is  to  control  the  discretion  of  the 
company  in  the  selection  of  a  site  for  the  purpose  of  this  traffic. 
The  cattle  traffic  is  expressly  authorised,  and  must  be  a  nuisance 
to  somebody  wherever  carried  on.  The  .selection  is  given  to  the 
company,  and  unless  they  act  maid  fide  or  negligently  they  cannot 
be  restrained.  The  Judges  below  proceeded  upon  an  entire  misap- 
prehension of  Mctropoliti'/i  Asf/Jum  District  v.  Hill,  6  App.  Cas. 
193,  215,  where  Lord  Watson's  observations  seem  to  have  been 
misunderstood.  In  that  case  the  Act  authorised  a  small-pox  hos- 
pital if  it  could  be  set  up  without  a  nuisance.  In  the  present 
case  the  traffic  and  its  necessary  accommodation  are  authorised 
^  These  clauses  are  set  out  in  full  in  the  report  in  29  Cli.  1).  9(>- 
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whether   a    nuisance    is    created    or    not,    provided    there    he    no 
nesfliwence. 

*  [Earl  of  Selboknk  referred  to  S/ocLion  and  Darlington  [* -iS] 
Itailway  Company  v.  Brown,  9  II.  L.  C.  246.  ] 

If  the  company  removed  to  a  place  where  there  are  now  no 
houses,  yet  if  houses  were  subsequently  built  in  the  neighbour- 
liood,  a  nuisance  would  exist  and  another  injunction  might  be 
applied  for.  Stwrges  v.  Brichjriian,  11  Gli.  I).  852.  If  the  com- 
pany is  prohibited  here  it  may  be  everywhere  at  the  instance  of 
any  adjoining  owner,  and,  practically,  it  amounts  to  a  suppressi(jn 
of  the  company's  depot,  for  the  company  is  limited  to  a  small 
area.  The  small-pox  hos}>ital  case  was  the  case  not  of  a  railway 
-company  confined  to  a  jiarticulai'  site  or  a  choice  of  limited  sites, 
but  of  a  board  at  liberty  to  place  the  asylum  in  any  convenient 
spot.  The  facts  show  that  the  company  here  hona  fide  chose  a 
convenient  place  and  eligible  for  the  purposes.  The  true  question 
is  not  whether  they  take  the  site  by  compulsion  or  not,  but 
whether  they  do  without  negligence  that  which  they  are  authorised 
to  do.  The  principle  which  governs  the  case  is  that  which  was 
the  basis  of  the  decisions  in  Rex  v.  Pease,  4  B.  &  Ad.  30  (p.  71, 
nnte)  ;  Vauglian  v.  Taff  Vale  Uailwag  Company,  5  H.  &  N.  679, 
29  L.  J.  Ex.  247 ;  Hammersmitli  and  City  Railway  Company  v. 
Brand,  L.  R.  4  H.  L.  171. 

William  Barber,  Q.  C. ,  and  Alexander  Yoimg,  for  the  re- 
spondents :  - — 

The  company's  depot  is  an  intolerable  nuisance,  })eing  about 
■80  feet  from  the  nearest  to  about  400  feet  from  the  farthest  of  the 
respondents'  houses,  and  the  question  is  whether  the  statute  has 
authorised  this  nuisance  in  perpetuity.  The  company,  having 
■obtained  the  site,  not  under  compulsory  powers,  but  by  agree- 
ment, are  in  the  same  position  as  an  individual  without  statutory 
powers.  Having  allowed  the  time  limited  for  compulsoiy  powers 
to  lapse,  and  purchased  under  the  additional  powers,  they  cannot 
claim  a  statutory  immunity.  Where  lands  are  authorised  to  bo 
taken  for  additional  purposes  under  a  general  roving  power,  and 
are  not  shown  upon  the  plans.  Parliament  is  unable  to  pro- 
vide for  securing  the  riglits  of  the  various  ])arties,  *  and  [*  49] 
that  is  a  reason  for  holding  that  Parliament  cannot  liave  in- 
tended to  give  that  immunity  which  is  conferred  in  the  case  o^- 
lands  marked  and  known,  and  where  all  rights  can  be  secured. 
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This  case  is  governed  by  the  principle  of  Metropolitan  Asylaut 
District  V.  Hill,  6  App.  Cas.  193.  The  omission  of  any  reference 
to  compensation  in  sect.  82  shows  that  the  Legislature  intended 
the  company  to  be  in  the  same  position  as  private  individuals. 
The  statutory  power  to  do  what  the  company  has  done  is  permis- 
sive, not  obligatory ;  if  the  company  does  nothing  no  one  can  com- 
plain. It  was  negligence  in  the  company  to  choose  this  site, 
having  power  to  choose  other  sites,  where  there  would  be  nc» 
nuisance.  Lord  Beauchamp  v.  Great  Western  Railway  Coinpany, 
L.  R  3  Ch.  745,  shows  the  distinction  between  works  which  the 
company  can  be  compelled  to  make  and  accommodation  works 
which  they  cannot.  The  establishment  of  a  cattle  dock  is  not 
necessary  for  the  purposes  of  the  company,  and  the  company  is  in 
no  better  position  than  a  private  cattle  dealer.  Any  use  of  land 
so  acquired  resulting  in  a  nuisance  would  be  actionable.  The 
case  is  on  all  fours  with  Jones  v.  Festiaiog  Eailicay  Company,  L. 
R  3  Q.  B.  733.  [They  also  contended  that  upon  the  true  con- 
struction of  the  Act  the  power  under  sect.  82  must  be  exercised 
before  the  expiration  of  the  compulsory  powers  (seven  years),  and 
referred  to  Kemp  v.  South  Eastern  Railu-ay  Company,  L.  E..  7 
Ch.  364,  and  argued  that  for  other  reasons  the  purchase  of  this 
land  was  ultra  vires.  The  arguments  on  this  point  are  omitted  as 
immaterial  to  this  report.] 

Eigby,  Q.  C. ,  was  heard  in  reply. 

The  House  took  time  for  consideration. 

Dec.  17.     Lord  HALSBrRT,  L  C.  :  — 

My  Lords,  in  this  case  the  plaintiff,  Joseph  Truman,  the 
•3ccupier  of  a  house  in  Lansdowne  Eoad,  Croydon,  and  certain 
other  co-plaintiffs,  occupiers  of  houses  in  the  vicinity-,  complain 
of  the  defendants,  that  in  the  year  1881  the  defendants  erected 
certain  cattle  pens,  a  cattle  dock  or  yard,  and  have  from  that  time 
to  the  bringing  of  the  action  used  them  for  sheep,  calves, 
[*  -jO]  and  cattle,  *  daily  and  nightly,  for  the  purpose  of  their 
being  loaded  and  unloaded,  and  have  thereby  caused  great 
annoyance  to  the  plaintiffs,  and  have  substantially  interfered  with 
their  comfort  and  enjoyment  in  the  occupation  of  their  liouses. 

North,  J.,  before  whom  the  action  was  tried,  found  that  these 

V  negations  were  established  by  the  evidence,   and  the  Court  of 

Appeal  was  of  opinion  that  that  finding  of  fact  was  supported  by^ 
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the  evidence.  Neitlier  the  statement  of  claim  nor  any  finding  by 
the  learned  Judge  suggests  tliat  the  defendants  were  guilty  of  any 
neuliuence  in  the  use  of  the  cattle  pens  and  dock-vard,  as  distin- 
i^uished  from  the  selection  of  its  site,  and  the  whole  question 
turns  on  the  right  of  the  railway  company  to  select  and  use  that 
site,  although  its  use  may  involve  a  nuisance  to  the  neighliouring 
ju'oprietors.  That  question  must  depend  upon  the  authority  which 
Parliament  has  granted  to  the  railway  company. 

The  ground  upon  which  Xorth,  J.,  has  proceeded  in  that 
respect,  sujiported  hy  the  (.'ourt  of  Appeal,  although  for  different 
reasons,  has  been,  that  it  being  competent  to  the  company  to 
select  another  site  more  convenient  and  less  injurious  to  the  plain- 
tiffs, they  have  selected  a  site  which  has  caused  the  injury  of 
whicli  the  plaintiff's  complain.  It  cannot  now  be  doubted  that  a 
railway  company  constituted  for  the  purpose  of  canying  passen- 
gers, or  goods,  or  cattle,  are  protected  in  the  u.se  of  the  functions 
with  which  Parliament  has  entrusted  them,  if  the  use  they  make 
of  those  functions  necessarily  involves  the  creation  of  what  would 
otherwise  be  a  nuisance  at  common  law.  Ever  since  the  decision 
of  Rr.r  V.  Pease,  4  B.  &  Ad.  30  (p.  71,  ante),  in  1832,  it  has 
been  estal dished  so  firmly  by  repeated  decisions  that  that  propo- 
•^ition  is  no  longer  within  the  region  of  controversy,  and  if  these 
cattle  pens  and  dock-yards  had  been  within  the  original  limits  of 
deviation,  or  what  was  equivalent  to  the  limits  of  deviation  in 
modern  Acts,  when  the  line  was  first  authorised,  and  had  been 
erected  within  those  limits,  I  do  not  understand  that  any  of  the 
learned  Judges  would  have  doubted  that  the  company  were  acting 
within  their  powers,  and  were  protected  upon  the  principle  T  have 
stated  above.  For  reasons  which  I  will  presently  give  I  tliink  the 
same  question  which  arises  now  niiglit  with  equal  plausi- 
bility have  been  urged  *  in  that  case.  P.ut  I  pass  on  to  [*  .')!] 
consider  the  distinctions  which  are  sui>po.sed  to  take  this 
-case  out  of  the  general  principle  to  which  reference  has  been 
made. 

The  original  Act  was  pas.sed  in  1837,  and  in  the  year  18S1  the 
«attle  pens  and  dock-yard  were  erected  and  used.  I  do  not  stay 
to  inquire  whether  they  were  selected  with  a  due  regard  to  the 
public  convenience.  In  the  view  I  take  that  is  an  immaterial 
questi(jn.  because  T  think  if  the  company  were  acting  under  their 
stat-.itorv    autboritv,  the   absolute   di.scretion   of  selecting  the  site 
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was  in  them;  if  tliey  were  not  they  wouhl,  lik(!  any  other  persons- 
guilty  oi'  a  nuisanee,  ])e  liable  to  be  restrained  from  a  continuance 
of  it. 

Xow  it  seems  to  have  been  contemplated  by  the  Legislature, 
\yhen  passing  the  original  Act,  that  it  might  become  necessary,  as- 
time  went  on,  to  enable  the  company  to  provide  additional 
stations  and  yards  for  receiving,  loading,  or  keeping  cattle,  and 
for  that  purpose  it  enacted  that,  in  addition  to  the  lands  authorised 
to  be  taken  expressly,  the  company  for  sucli  purposes  might 
acquire  other  land,  but  restricted  this  power  of  purchase  in  several 
important  particulars.  The  whole  amount  must  not  exceed  fifty 
acres ;  it  could  only  be  taken  by  voluntary  contract,  and,  as  matter 
of  physical  necessity,  it  could  only  be  taken  when  it  could  be 
used  in  connection  with,  and  as  auxiliary  to,  the  railway  author- 
ised by  the  Act. 

I  believe  the  whole  question  must  turn  on  the  effect  to  be  given 
to  the  section  (82)  which  creates  this  flexible  machinery  for  pro- 
viding additional  accommodation.  Xow  it  seems  hardly  to  admit 
of  argument  that  the  statute  intended  such  additional  accommo- 
dation, when  provided,  to  form  part  of  and  to  be  used  with  the 
railway,  and,  if  so,  to  share  the  immunity  which  the  railway,  in 
its  original  construction,  would  have  enioved  from  actions  levelled 
at  its  use.  It  would  l)e  strange,  indeed,  if  the  Legislature  could 
be  supposed  to  liave  authorised  the  railway  to  commit  a  nuisance 
up  to  a  certain  point,  to  have  provided  machinery  for  extending 
the  railway  and  its  use  beyond  that  point,  and  yet  to  have  allowed 
the  further  user  to  be  open  to  an  action  to  restrain  its  use.  As 
I  have  said,  the  very  same  question  which  is  now  urged 
[*  .52]  might,  with  equal  force,  have  been  *  urged  against  the  orig- 
inal formation  of  the  lines,  and  indeed  was  urged,  though 
without  effect,  in  Ilex  v.  Pease,  4  B.  &  Ad.  30  (p.  71,  ante).  The 
limits  of  deviation  give  to  the  company  a  discretion  as  to  where 
they  will  fix  their  line,  and  in  Rex  v.  Pease  it  was  pointed  out 
that  the  line  might  have  been  made  within  the  limits  of  tlie 
company's  powers  so  many  yards  from  the  highway  as  very  much 
to  diminish  the  nuisance  to  the  traffic,  which,  in  that  case,  was 
the  main  subject  of  complaint.  That  argument,  however,  was 
disregarded,  and  in  none  of  the  cases,  so  far  as  I  am  aware,  has  it 
ever  been  revived,  though  in  many  cases,  conspicuously  in  Ham- 
mersmith  Railway  Company  v.    Bt^t/nd,    L.    E.    4  H.    L.    171,    it 
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might  have  been  very  plausibly  urged  that  a  few  feet  further  olf 
would  sensibly  have  diminished  the  vibration.  But,  in  truth,  it 
would  be  impossible  to  apply  such  a  principle;  the  old  notion  of 
people  losing  their  rights  of  complaint  because  they  come  to  a 
nuisance,  has  been  long  since  exploded.  Suppose  the  alternative 
site  suggested  in  this  place  to  have  been  taken.  There  may  be  at 
present  no  adjoining  owners  to  Fairfield  who  would  be  disturbed 
in  their  occupation  by  the  establishment  of  a  cattle  dock  there, 
but  hereafter  houses  may  be  built,  and,  unless  some  new  principle 
of  law  is  to  excuse  the  railway  company  from  liability  for  the 
existence  of  the  nuisance,  I  am  at  a  loss  to  understand  why  tlie 
future  neighbours  of  Fairfield  will  not  have  as  good  a  right  to 
restrain  the  company  as  the  present  occupiers  of  Lansdowne  Road, 
It  may  be  not  immaterial  to  observe  that  the  82nd  section  is 
equally  applicable  to  passenger  stations  as  to  cattle  pens,  and  I 
can  quite  imagine  that  the  establishment  of  a  passenger  station 
might  be  a  real  annoyance  to  a  neighbourhood  previously  free 
from  the  noise  involved  in  such  an  establishment.  If  the  argu- 
ment addressed  to  us  is  sound  as  to  cattle  pens,  it  would  be  equally 
applicable  to  the  creation  of  a  new  passenger  station. 

North,  J.,  and  Baggallay,  L.  J.,  expressly  base  their  judg- 
ment upon  the  decision  of  your  Lordships'  House  in  McU^opoliia w 
Asiilum  District  v.  Hill,  6  App.  Cas.  193;  And  it  is  a  little 
singular  to  observe  that  the  very  phrases  which  some  of  your 
Lordships  used  in  that  case  to  distinguish  the  Act  of  Parliament 
which  your  Lordships  were  then  construing  from  the  class 
of  Acts  now  under  review,  *  are  relied  upon  as  justifying  the  [*  5o] 
proposition  that  the  decision  of  that  case  must  govern  the 
present.  I  think  it  is  enough,  in  discussing  that  case,  to  say  that 
the  ground  of  decision  was  one  which  distinguished  it  from  tlie 
jiresent  by  reason  of  the  very  nature  of  the  enactment  which  was 
then  under  discussion.  The  Railway  Acts,  treated  as  a  well- 
known  and  recognised  class  of  legislation,  were  expressly  and 
carefully  distinguished  from  the  permissive  character  of  the  h'gis- 
lation  which  your  Lordships  were  then  construing.  Broadly 
stated,  the  distinction  taken  amounted  to  this,  that  a  small-pox 
hospital  might  be  built  and  maintained  if  it  could  be  done  with- 
out creating  a  nuisance,  whereas  the  Tlaihvav  Acts  were  assumed 
to  establish  the  proposition  that  the  railway  might  be  made  and 
used  whether  a  nuisance  were  created  or  not. 
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I  am,  tliL'iefdre,  of  opinion  that  the  order  appealed  from  ought 
to  be  reversed,  the  order  of  NoKTii,  J. ,  discharged,  the  judgment 
entered  for  the  defendants,  and  that  the  respondents  shouhl  pay 
the  costs  both  here  and  below. 

Earl  of  Selbokxe  :  — 

My  Lords,  this  was  an  action  for  an  injunction  and  damages 
hrought  by  the  respondents  against  the  appellants,  for  a  nuisance 
alleged  to  be  caused  to  the  respondents  and  their  families  by  tin' 
appellants  bringing  cattle  and  other  animals  to  their  cattle  doch, 
yard,  and  pens,  situate  on  a  certain  piece  of  ground  adjoining  the 
Lansdowue  Road  at  Croydon  (on  the  opposite  side  of  which  tlio 
respondents'  houses  are  situate),  and  keeping  such  animals  theie, 
or  in  trucks  on  the  adjoining  rails.  It  is  found  as  the  result  of 
the  facts  in  evidence,  that  there  is  a  cause  of  action,  unless  the 
use  made  by  the  appellants  of  this  land  is  authorised  by  their 
Acts ;  and  also  that  there  is  no  cause  of  action  on  the  ground  of 
negligence  in  the  manner  of  doing  what  is  authorised,  if  that  use 
■of  the  land  is,, in  fact,  authorised,  so  as  to  bring  the  case  within 
the  principle  of  Rcj:  v.  Pease,  4  B.  &  Ad.  30  (p.  71,  ante) : 
Vaughan  v.  Taff  Vale  Railway  Company,  5  H.  &  N.  679  ;  and 
Hammersmith  Railway  Comfany  v.  Brand,  L.  E.  4  H.  L.  171. 
The  question,  therefore,  is  whether  it  does  or  docs  not  fall  within 

that  principle  ? 
[*  ."4]  *  The  land,  whether  originally  within  the  compulsory 
powers  of  the  London  and  Brighton  Eailway  Company 
(whom  the  appellants  represent)  or  not,  was  not  acquired  under 
those  powers  or  during  their  continuance.  It  was  considered  in 
the  Courts  below  (and  in  this  respect  I  see  no  reason  to  differ  from 
then)),  to  have  been  purchased  Ity  agreement  under  a  power  given 
hy  .sect.  82  of  the  London  and  Brighton  Eailway  Act  of  1S:')7. 
Tlie  compulsory  powers  of  the  company  ex})ired  in  1839,  and  tliis 
land  was  purchased  at  a  sale  by  auction  in  1851.  If  it  could  be 
made  out  (as  was  contended  on  the  part  of  the  respondents)  that 
the  powers  of  the  company  to  purchase  lands  by  agreement,  whether 
under  the  82nd  section  or  otherwise,  were  limited  in  point  of 
duration  to  ten  years  by  the  124th  or  to  seven  years  by  the  129th 
section  of  tlie  Act,  it  would,  in  my  opinion,  follow,  that  as  there 
would  be  no  statutory  authority  for  the  acquisition,  so  thero 
could  be  none  for  the  use  of  this  land,  for  any  of  the  purposes  of 
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the  railway.  ]>ut  I  think  it  would  be  doiug  great  violence  to  the 
language  of  those  sections  to  put  such  a  construction  upon  eitlier 
nf  them.  The  ])urchase  therefore  was  not  unauthorised,  though  it 
could  only  be  made  (as  it  was  made)  by  agreement. 

What,  then,  were  the  purposes  for  which,  by  the  S2nd  section, 
the  company  was  empowered  to  purchase  "  in  such  places  as 
sliould  be  deemed  eligible,"  lands  not  exceeding  in  the  whole 
11  fty  acres,  in  addition  to  those  otherwise  authorised?  The  cnni- 
l)any  had  express  power,  under  sect.  198,  to  convey  upon  their 
railway,  in  carriages  propelled  Ijy  loc(»motive  engines  or  otherwise 
{inter  alia),  "  All  such  cattle  and  other  animals  as  should  be 
offered  to  them  for  that  purpose; "  and  the  purposes  expressed  in 
sect.  82  were  "  making  and  })roviding  additional  stations,  yards, 
wharfs,  waiting,  loading  and  unloading  places,  warehouses,  and 
other  buildings  and  conveniences  for  receiving,  depositing,  loading 
or  keeping  any  cattle,  or  any  goods,  articles,  matters,  or  things, 
conveyed  or  intended  to  be  conveyed  upon  the  railway. "  TIk; 
purpose,  therefore,  for  which  the  land  now  in  question  is  used  1)y 
the  company  is  one  expressly  authorised  by  the  section  under 
v.'hich  it  was  acquired  ;  and  it  is  a  purpose  incidental  and  neces- 
sary to  the  authorised  use  of  the  railway  itself  for  the  general 
cattle  traffic  of  the  undertaking.  If  the  authority  is  not 
such  as  *  to  bring  that  use  within  the  principle  on  which  [*  o.'] 
Rex  V.  Pease  and  the  other  cases  to  which  I  have  referred 
were  decided,  I  do  not  see  how  it  could  have  been  diflcrent  if  the 
complaint  had  l)een  of  a  nuisance  by  the  noise  of  locomotive 
engines  or  trains  passing  over  the  same  land,  which  might  have 
frightened  horses  and  caused  accidents  in  the  Lansdowne  Iioad.  T 
understood  the  learned  c(miisel  for  the  respondents  to  admit,  as  a 
necessary  result  of  the  principle  of  his  argument,  that  this  also 
would  have  been  an  actionable  nuisance,  and  not  within  tlic 
ruling  of  Rex  v.  Pease. 

That  argument  depended  upon  a  distinction  between  lands  taken 
under  compulsory  powers  and  those  taken  under  a  merely  enab- 
ling power,  when  the  particular  lands  to  Ije  imrchased  were  not 
absolutely  or  within  certain  limits  defined.  It  was  not  disputed 
that,  if  this  land  could  have  been,  and  had  actually  been,  tak(Mi 
under  the  compulsory  powers  of  the  Act  of  1837,  or  by  agreement 
while  tliose  compulsory  powers  were  existing  and  applicable  to  it, 
its  use  for  the  purposes  complained  of  by  the  respondents  would 
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liiive  been  uiuler  t^tatutory  authority,  ami  tlierefi)re  not  aeti<»nal)le. 
lUit  the  application  of  the  .same  rule  is  denied  a.s  to  land  pur- 
chased by  agreement  under  the  82nd  section.  Why  so  ?  It  would 
seem,  at  first  sight,  that  when  land  has  been  actually  acquired 
under  parliamentary  authority  by  a  railway  company,,  and  is  used 
for  the  purpose,  or  for  one  of  the  purpo.ses,  for  which  the  power  so 
to  acquire  it  is  expressly  given,  that  use  is  as  completely  author- 
ised and  in  exactly  the  same  way  (the  purpose  l)eing  incidental  to 
the  general  trattic  of  the  company  on  their  line)  as  if  it  had  been 
acquired  under  any  conqndsory  ])ower.  And  although  no  exact 
.site  or  local  limits  may  be  prescrilied  by  the  terms  of  the  author- 
ity for  the  acquisition  of  tliat  land,  yet  being  directly  subsidiary 
to  the  jieneral  traffic  of  the  line,  it  fellows  from  the  verv  nature  of 
the  purposes  authori^^cd  tliat  it  must  l)e  land  coutiguoiis  to  the 
railway  or  some  of  its  stations,  tlie  local  situation  of  the  \\l!(de 
line  of  railway  being  within  certain  linjits  of  deviation  defined  by 
the  Act.      The  land  to  be  purcha.sed  for  the^e  purpo.ses  may  lie  "  in 

such  places  as  shall  be"  {i.(.,  by  the  conq:;any)  "deemed 
[*  56]  eligible, "  but  these  *  can  only  be  places  (in  the  case  of  cattle 

and  other  animals)  suitable  in  point  of  position  for  "  re- 
ceiving, depositing,  loading,  or  keejing  cattle,  &c. ,  conveyed  or 
intended  to  be  conveyed  upon  the  railway."  When  acquired  it 
must  become  part  of  the  railway  and  its  appurtenances  in  exactly 
the  same  way  as  if  similar  loading  nud  unloading  places  had  been 
made  upon  lands  taken  when  the  railway  was  first  made,  wiiether 
by  compulsion  or  by  agreement.  It  would  be  (as  it  seems  to  me) 
inconsistent  and  unreasonable  to  su].pose  that  the  Legislatme 
intended  land  so  acquired,  for  such  purposes,  to  be  separated,  as 
to  the  legal  conditions  of  its  tenure  and  use  for  those  purpose.-, 
from  the  rest  of  the  undertaking  witli  vhich  it  would  have  liecome 
incorporated,  and  as  to  which  the  rule,  that  what  is  autlun-i.sed  is 
not  actional)le,  is  ai/knowledged  to  j)";eviul. 

Tt  was  urged  that  the  company  having  an  option  as  to  place 
Avere  bound  to  exercise  it  so  that  no  adjoining  landowner  (or  I 
suppose  any  other  person)  should  sufier  detriment  from  the  subse- 
<|uent  use  of  the  land  for  the  authorised  purposes.  If  it  were  the 
<iuty  of  the  company  in  deciding  upon  the  eligibility  of  the  place 
to  be  governed  by  such  considerations,  they  might  be  placed  in 
very  great  difficulty.  For  even  if  any  place  could  be  found  where 
no  person  would  be  liable  to  suffer  detriment  from  the  establisli- 


.;.  c.  V(»L.  XXII.]         SECT.  II. — ST.VTUTORV    POWERS.  91 

:No.  10.  —  London,  Brighton,  and  South  Coast  Ry.  Co.  v.  Tmman,  11  App.  Cas.  56,  57. 


luent  of  loading  and  unloading  places  for  cattle  near  his  land,  it 
is  obvious  that  the  other  considerations  relative  to  the  convenience 
of  tlie  company's  traffic,  which  the  Legislature  must  primarily 
have  had  in  view,  might  have  to  be  disregarded.  The  natural 
(and  to  the  company  and  the  public  the  most  convenient)  places 
for  receiving  and  discharging  cattle  traffic  to  and  from  a  railway 
)nust  be  in  connection  with,  or  in  proximity  to,  stations  at  or 
near  market  towns  or  other  populous  places,  certainly  not  in  fields 
remote  from  any  human  habitations.  But  even  if  the  company 
were  to  establish  a  cattle  station  at  a  distance  from  any  human 
habitation  it  seems  possilde,  from  the  case  of  Sturrjes  v.  Bridg- 
'iiiaii,  11  Oil.  D.  852,  that  the  law  of  nuisance  might  still  pursue 
them  there  (unless  protected  from  it  on  the  principle  of  Rec  v. 
Pease)  in  the  event  of  an  adjoining  laridowner  afterwards  think- 
ing lit  to  build  a  house  upon  his  own  property.  Tf  it 
*  is  the  duty  of  a  company,  when  they  have  any  option,  to  [*  57] 
.select  land  (for  the  authorised  purposes  of  their  undertak- 
ing) so  situated  that  its  use  for  those  purposes  may  not  be  detri- 
mental, or  may  be  as  little  detrimental  as  possible,  to  any  adjoin- 
ing landowner,  I  am  unable  to  see  why  it  should  make  any 
difference  whether  all  the  land  as  to  which  they  have  so  to  exer- 
cise their  choice  is  situated  within  prescribed  limits  and  subject 
to  compulsory  powers  or  not.  Tn  the  ease  of  I'rx  v.  Pease  that 
argument  was  advanced  (no  doubt  as  t<i  land  wilhin  prescribed 
limits  of  deviation  and  under  compulsory  powers)  witlunit  success. 
I  doubt  much  whether  the  order  now  under  a])peal  would  have 
been  made  if  it  had  not  been  supposed  in  the  Courts  below  that 
the  principle  of  your  Lordships'  decision  in  the  case  of  MaiuKjers 
of  the  Metropolitan  Asylum  District  \.  Hill,  0  App.  Cas.  193,  was 
applicable  to  the  case  of  all  land  purchased  otberwise  than  untlrr 
compulsory  powers,  or  within  prescribed  and  dethiite  local  limits. 
With  that  opinion  I  am  unable  to  agree.  In  that  case  tlie  estal)- 
lishment  of  a  small-pox  hospital  within  certain  local  limits  was 
not  specially  authorised,  as  the  construction  of  the  London  an<I 
Brighton  Eailway  for  the  purpose  (among  otiier  things)  of  the. 
loading,  carriage,  and  unloading  of  cattle  and  otlicr  animals  was 
here.  If  it  had  l)een,  I  do  not  thiid<  that  this  House  would  have. 
considered  tiie  case  of  any  adjacent  land  in  a  situation  not  delined, 
which  the  board  might  have  l)een  authorised  to  purchase  by  agree- 
ment for  the  enlargement,  as  they  miglit  thiid<   desiiablc,  <if  the 
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liospital  jiremises,  ilill'oix'ul  I'loiii  lliat  dt'  ilu'  site  of  the  li()s]ui;il 
itself.  Ill  that  case  no  use  of  any  iaiid  which  must  necessarily 
be  a  luiisanee  at  coninion  law  was  authoriseil ;  it  was  not  shown  t<>- 
he  iinjios.'^ilih'  that  lands  nii^iit  he  act^uiied  in  sueli  a  situation 
and  of  such  extent,  as  to  enahle  a  small -})ox  liospital  (if  required 
hy  the  Poor  Law  Board)  to  he  erected  u})(jn  them  without  l)eing  a 
nuisance  to  adjoining  land.  Here  there  can  be  no  (juestion  that 
the  Ixgislature  has  authorised  Acts  to  be  done  f(jr  the  necessary 
and  ordinary  purposes  of  the  railway  tiaflir  (r.  //. ,  such  as  those 
complained  of  in  Re.j'  v.  Pease),  which  would  he  nuisances  at 
common  law,  liut  which  lieing  s(j  authorised  are  not  actionable. 
In  that  case  there  were  no  compulsory  powers ;  here  there 
[*  58]  are  the  compulsory  *  powers  usually  given  to  railway  com- 
panies ;  and  the  land  in  (question,  though  not  acijuired 
under  tho.se  powers,  was  acc^uired  for  piirposes  expressly  au-- 
thorised,  being  ejusdo/i  (/eneris  with  those  for  which  the  compul- 
sory powers  were  given,  and  was  to  be  u.sed  in  connection  with 
and  as  subsidiary  to  the  railway  and  other  works  executed  under 
those  powers.  In  that  case  there  were  no  provisions  for  any 
compensation  for  any  damage  or  injury  to  any  persons  under  any 
circumstances.  Here  there  are,  the  line  being  drawn,  as  is  usual 
in  Eailway  Acts,  between  lands  taken  or  injuriously  affected  by 
the  construction  of  the  works  (which  are  subjects  of  compensation)' 
and  lands  which  or  persons  wlio  may  suffer  some  subsec^uent  detri- 
ment or  annoyance  from  the  authori.sed  use  of  the  railway  and 
works  when  constructetl ;  so  that  if  the  question  had  been  one  of 
compensation  the  res[)ondents  would  not  lie  within  the  line.  In 
all  these  jxtints,  as  it  seems  to  me,  the  present  case  is  not  similar 
to,  l)ut  is  in  direct  contrast  with,  that  of  Managern  of  the  Mctro- 
jujlilan  Asijluiii  BUtrlct  v.  HiU. 

I  am  for  these  reasons  of  opinion  that  the  order  appealed  from 
<  uight  to  be  reversed,  and  the  order  of  North,  J. ,  discharged,  and 
judgment  in  tlie  action  entered  for  the  defendants,  appellants' 
here.  No  sufficient  cau.se,  that  I  can  .see,  has  been  slunvn  wli}- 
the  costs,  both  here  and  below,  should  not  follow  the  event. 
Whatever  has  been  paid  by  the  appellants  to  the  respondents 
under  the  order  of  North,  J.,  ought,  of  cour.se,  to  be  repaid. 

Lord  Black lUKN  :  — 

My   Lords,    this  is  an  appeal  against  an  order  of  the  Court  of 
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.A.ppeal  affirming  a  jiulyineut  of  North,  J.,  of  the  17th  of  Decem- 
lier,  1883.  That  judginent  was  in  favoui'  of  the  phiintill's  below 
for  (Lunages  for  a  nuisauee,  and  ordering  tliat  the  defendant  eoni- 
lianv  he  perpetually  restrained  "  from  Iningiu^  cattle,  calves,  sheep, 
and  other  animals  to  their  cattle  dock,  yard,  and  ]ieiis  in  the  plead- 
ings mentioned,  and  keej)ing  such  animals  there  nr  in  trucks  on 
the  adjoining  rails  in  such  manner  as  to  cause  or  he  a  nuisance 
and  annoyance  to  the  plaintiff's  or  any  of  them." 

I  take  the  following  statement  of  the  facts  from  the 
judgment  *  of  North,  J.  (25  Ch.  J).  426):  "  In  the  year  [*  59] 
1851  the  defendant  company  purchased  a  piece  of  land,  * 
between*  two  and  a  half  and  three  aci'es,  lying  to  the  west  of  their 
line  l)etween  the  station  and  Lansdowne  Road.  The  purchase  was 
doubtless  made  rather  with  a  view  to  future  requirements  than  for 
the  present  purposes  of  the  company,  as  for  many  years  the  land 
so  acquired,  or  a  portion  of  it,  was  used  as  gardens  for  the  servants 
of  the  company.  The  company  are  authorised  by  their  Acts  to 
i)e,  and  have  from  the  first  been,  carriers  of  cattle.  To  give  facili- 
ties for  the  receiving  and  loading  and  unloading  thereof,  certain 
structures  called  cattle  banks,  or  cattle  docks  and  j)ens  are  found 
necessary,  and  in  the  early  days  of  the  railway  these  structures 
were  erected  on  each  side  of  the  line  very  near  to  the  general 
passenger  station.  These  were  found  inconvenient,  and  about  the 
year  1862  they  were  done  away  with,  and  a  new  cattle  bank  was 
erected.  ...  In  the  year  1881  a  new  state  of  things  arose.  The 
town  and  neighbourhood  of  Croydon  had  increased  enormously. 
It  was  the  only  place  in  the  district  where  a  cattle  market  was 
held,  and  the  cattle  trade  had  been  very  quickly  and  greatly 
developed.  The  accommodation  at  the  old  cattle  bank  had  l)ecome 
wh(dly  insufficient.  It  was  in(;apable  of  extension  on  that  site; 
the  site,  too,  had  become  dangerous  ])y  reason  of  the  extension  of 
the  goods  yard  and  sidings  in  its  immediate  neighbourhood,  and 
the  increased  difficulty  of  getting  cattle  from  the  catth'  h;ink  to 
the  puldic  road  across  the  obstructions  and  by  th(!  route  usimI  also 
foi'  carriages  and  foot  passengers.  In  addition  to  this,  tlie  require- 
ments of  the  Privy  Council  with  respect  to  the  moving  of  catll' 
made  further  accommodation  indis])ensal)le,  and  rendered  a  larger 
space  for  the  purpose  of  this  traffic  imperatively  necessary.  To 
meet  these  requirements  the  company  in  the  year  1881  devoted 
the  piece  of  land  1  have   mentioned  to  the  pur])o.ses  of  their  cattle 
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traffic,  and  u]^)on  it  they  placed  live  or  six  new  lines  of  railway 
sidings,  and  beyond  this  .  .  constructed  what  are  called  in  the 
pleadings  a  cattle  dock  or  yard  and  cattle  pens,  with  an  opening 
therefrom  into  Lansdowne  Eoad  through  which  all  the  cattle 
traffic  has  been  carried  since  these  new  arrangements  were  com- 
pleted. I  may  add  that  this  was  all  done  by  the  com- 
[*  60]  pany  in  consultation  with,  *  and  with  the  full  concurrence 
of,  the  local  authority  and  the  Privy  Council.  The  plain- 
tifi's  allege  that  these  new  works  by  the  company  are  a  nuisance, 
and  seek  to  have  them  restrained  by  injunction. " 

I  think  no  attempt  was  made  to  deny  that  this  statement  was 
accurate,  and  I  read  it  at  length  because  it  has  an  important  bear- 
ing on  the  question  whether  what  I  shall  presently  show  is,  in 
my  opinion,  the  ratio  decidendi  of  North,  J.,  can  be  supported. 

It  is  not  disputed  that  the  appellants  have  since  1881  caused, 
what  would  be  an  actionable  nuisance,  entitling  the  respondents 
to  an  action  and  an  injunction  against  the  appellants,  unless  the 
appellants  could  show  statutable  authority  to  use  locomotive 
power  to  propel  trains,  and  to  carry  cattle  in  those  trains,  and 
unload  them  on  this  land,  without  liability  to  an  injunction 
against  the  proper  exercise  of  those  powers,  though  they  might 
injuriously  affect  their  neighbours. 

The  appellants  relied  on  the  Act  of  18-37,  and  more  particular!}- 
the  82nd  and  198th  sections  of  that  Act,  as  giving  them  such 
powers.  And  in  my  opinion  the  principal  question  is  whether 
the  true  construction  of  that  Act  does  or  does  not  give  such 
powers. 

I  do  not  think  there  can  be  any  doubt  that  if  on  the  true  con- 
struction of  a  statute  it  appears  to  be  the  intention  of  the  Legisla- 
ture that  powers  should  be  exercised,  the  proper  exercise  of  whicii 
may  occasion  a  nuisance  to  the  owners  of  neighbouring  laud,  and 
that  this  should  be  free  from  liability  to  an  action  for  damages,  or 
an  injunction  to  prevent  the  continued  proper  exercise  of  these 
powers,  effect  must  be  given  to  the  intention  of  the  Legislature. 
No  doubt  when  compensation  is  not  given  to  those  interested  in 
the  neighbouring  land,  this  is,  as  against  them,  harsh  legislation. 
But  I  think  the  construction  of  ordinary  Kailway  Acts  is  now- 
fixed.     And  whether  they  should  have  originally  been  construed 
so,  or  not,  I  agree  with  what  is  said  by  North,  J.    (25  Ch.  1). 
4ol).      "  Now  it  is  clearly  settled  that  the  power  to  take  defined. 
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lands  compulsorily,  and  to  make  a  line  of  railway  thereon,  and  to 
use  locomotives  upon  that  line,  entitl-s  a  company  to  run  locomo- 
tives thereon,  notwithstanding  that  in  so  doing  they  cause 
what  in  the  absence  *  of  such  power  would  be  an  actionable  [*  61] 
nuisance,  provided  always  that  they  are  not  guilty  of  negli- 
gence. See  Rc.x  \.. Pease,  4  B.  &  Ad.  .30  (p.  71,  ante);  Hammer- 
smith Raihvaij  Company  v.  Brand,  L.  E.  4  H.  L.  171.  The 
same  section  which  enables  the  company  to  use  locomotives  alsd 
gives  them  the  power  to  convey  cattle  and  other  animals;  and 
this  power  to  carry  must  necessarily,  without  the  assistance  of  the 
82nd  section,  include  the  right  to  load  and  unload  them ;  and  it 
seems  to  me  to  follow  that  the  company  have  the  same  right  to 
load  and  unload  and  to  carry  and  convey  cattle  as  they  have  to 
use  locomotives,  and  that  they  are  as  free  in  the  one  case  as  in 
the  other  from  liability  to  be  sued  for  causing  thereby  annoyance 
to  their  neighbours,  provided  always  that  negligence  is  al)sent. " 

The  Act  of  1837  is  such  a  Railway  Act,  but  the  82nd  section, 
it  is  said,  is  not  subject  to  the  same  construction  as  the  rest  of  the 
Act. 

I  do  not  think  that  any  one  of  the  Judges  below  expresses  any 
doubt,  that  if  the  cattle  dock,  yard,  and  pens  and  rails  had  been 
laid  down  on  the  line  within  the  limits  within  which  there  was 
originally  power  to  take  land  compulsorily,  it  must  (on  the  con- 
struction now  to  be  put  on  Railway  Acts)  be  held  to  have  been 
the  intention  of  the  Legislature  to  authorise  the  use  of  them  free 
from  action  or  injunction  for  the  proper  use  of  their  powers  on  the 
part  of  those  neighbouring  owners  who  suffered  annoyance  to  such 
an  extent  as  would,  but  for  the  statutory  authority  given  to  the 
company,  have  entitled  those  owners  to  an  injunction.  But  this 
o«ly  extends  to  the  proper  use  of  those  statutable  powers. 

I  do  not  think  that  if  the  company  failed  either  in  the  fulfil- 
ment of  the  common  law  duty  of  taking  proper  caro  in  the  man- 
agement of  the  traffic,  which  is  what  is  in  common  language 
called  negligence,  or  neglected  any  duty  that  on  the  construction 
of  the  whole  Act  it  appears  was  cast  upon  them,  which  in  a  more 
technical  sense  is  also  included  in  the  word  "negligence,"  they 
are  freed  from  an  injunction. 

It  was  not  contended  by  the  counsel  for  the  appellants  that  tho 
dock,  yard,  pens,  and  rails,  against  the  use  of  which  the  injunc- 
tion was  granted,   had  been  erected  under  the  general  powers  of 
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the  Act ;  they  relied  entirely  on  the  S2ncl  section.  Nor  did  the\' 
contend  that  the  82nd  section  in  any  way  freed  them  from 
[*  62]  *  liability  to  an  injinictiim  if  they  were  guilty  of  negligence 
either  in  it.'^  more  limited  (»r  in  its  more  extended  sense; 
they  denied  tliat  any  negligence  in  the  popular  sense  was  proved. 
North,  J.  {'2~>  Ch.  D.  at  \k  4;50),  says  expressly  that  "  the  charges 
of  negligence  f;ii!'"  and  no  attempt  was  made,  either  in  the  Court 
(if  Appeal  or  at  \  our  Lordships'  har,  to  show  that  this  finding  of 
fact  w^as  wrong. 

The  respondents,. both  in  the  Court  below,  and  at  yoiu'  Lord- 
ships' bar,  argued  that  the  powers  given  by  sect.  82  had  expired 
liefore  1851,  as  well  as  the  general  powers.  If  this  had  been  so, 
there  would  have  been  an  end  of  the  question.  But  I  agree  with 
all  the  Judges  below,  and  I  believe,  with  the  Lords  who  heard 
this  argument,  that  this  is  not  correct. 

I  think  it  is  now  convenient  to  im^uire  what  the  true  construc- 
tion of  the  82nd  section  is.  I  think  it  must  be  read  along  with 
tlie  rest  of  the  Act  of  1837.  It  conferred  a  power  on  the  original 
company  and  their  successors,  to  whom  their  powers  are  trans- 
ferred, to  contract  with  any  person  "  for  the  purchase  of  any  lands 
not  exceeding  in  the  whole  fifty  acres,  in  addition  to  the  lands 
authorised  to  be  taken,"  and  as  they  may  by  the  83rci  section  sell 
those  lands  and  purchase  others,  this  power  may  be  exercised  from 
time  to  time.  The  land  is  to  be  purchased  in  "  such  places  as 
shall  be  deemed  eligible,"  so  that  the  choice  of  the  localit^•  is  left 
to  the  company ;  there  is  no  restriction  as  to  where  it  may  be, 
further  than  that  the  nature  of  things  requires  that  it  should  be 
near  enough  to  the  line  to  be  used  for  the  purposes  to  which  the 
company  were  to  apply  it.  Those  are  envmierated :  "  For  the 
purpose  of  making  and  providing, "  inter  alia,  "  additional  stations, 
yards,  waiting,  loading  and  unloading  places  .  .  .  and  conven- 
iences for  receiving,  depositing,  and  loading  or  keeping  any  cattle 
.  .  .  conveyed  or  intended  to  be  conveyed  upon  the  railway  .  .  . 
which  the  said  cfmipany  shall  judge  requisite. " 

It  seems  to  me  impossilde  to  read  the  statement  which  I  have 
read  (2.5  Ch.  D.  426)  without  coming  to  the  conclusion  that  the 
company  did  on  very  sufficient  grounds  hona.  fide  judge  it  requisite 
that  there  .should  be  further  conveniences  for  carrying  cattle,  and 
hona  fide  think  the  spot  eligible;  and  I  think  the  true  construe" 
tion  of  sect.  82  is  that  the  Legislature  intended  them  to  be  judgcr^ 
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of  this.  I  cannot  doubt  (on  the  construction  of  the  whole 
Act)  that  if  *  there  is  a  sufficient  indication  in  the  body  [*  6o] 
of  the  Act  of  1837  of  the  intention  of  the  Legislature  that 
hjconn)tive  power  and  cattle  traffic  might  be  carried  on  free  from 
injunction,  if  properly  carried  on,  m,  as  is  said,  without  negli- 
gence, on  land  acquired  under  the  general  powers  of  the  Act  ot 
1.S37,  there  is  also  an  indication  of  intention  that  they  may  be  so 
carried  free  from  injunction  on  land  acquired  for  that  purpose 
under  the  Slind  section.  I  agree  entirely  with  tlie  leasoning  of 
the  noble  and  learned  Earl  (Earl  Selborne)  on  this  point,  audi 
dio  not  repeat  it. 

\v  is,  however,  no  doubt  the  fact  that,  under  the  82nd  section, 
tlvj  company  are  not  bound  to  purchase  any  land,  nor  to  apply  it 
to  any  of  the  purposes  mentioned,  until  they  "  judge  it  requisite," 
and  even  when  they  do  judge  it  requisite  they  are  not  bound  to 
■apply  any  specific  piece  of  land  to  those  purposes,  nor  even  a  piece 
of  land  in  any  specific  place ;  it  is  in  such  place  as  "  shall  be 
deemed  eligible  "  by  the  company. 

Fey,  L.  J.,  seems  to  think  that  the  continuing  power  of  choice 
makes  it  wrong  to  put  a  construction  on  the  Act  of  1837,  giving 
■on  the  land  required  under  sect.  82  the  same  powers  as  I  think  it 
is  not  disputed  were  given  l)y  the  body  of  the  Act  on  the  other 
lands.  If  that  is  the  ground  of  his  decision,  I  am  unable  to  agree 
with  him. 

Much  reference  was  made  below  to  the  opinions  delivered  in  this 
House  in  the  case  of  Metropolitan  Asylum  District  v.  Hill,  i\  App. 
Cas.  193  (16  E.  C.  556).  Baggallay,  L.  J.,  seems  to  think  that 
principles  were  there  laid  down  which  made  it  impossible  to  put 
the  construction  on  the  82nd  section  which  T  think  ought  to  be  put 
(in  it.  I  do  not  think  that  North,  J.,  went  ([uite  so  far.  Ai.u  I 
think  tliat  BowEX,  L.  J.,  dissented  from  that  view.  lie  -;iv<  • 
"  In  construing  Hail  way  Acts,  I  do  not  think  that  we  should  br 
entitled  to  lay  down  a  hard  and  fast  line  of  distinf-tion  I)etwcen 
the  way  in  which  companies  may  exercise  their  ])owers  u]nin  lands 
taken  by  compulsion,  and  tlie  way  in  which  tliey  may  exercise 
them  upon  lands  taken  by  agreement.  It  seems  to  me  that  in 
this  very  case,  by  sect.  82,  the  intention  of  the  Legislature  was  as 
fully  expressed  that  the  company  should  cany  oul,  on  the  fifly 
acres  of  land  to  be  })urchased  the  objects  for  whit'h  such  lan*^ 
was  authorised  to  be  purchased,  as  that  it  should  carry  out  il- 
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[*  64]  general  objects  on  the  *  land's  which  it  was  empowered  to 
l)urchase  compulsorily.  It  is  true  that  the  absence  of  all 
intention  to  interfere  with  private  rights  in  an  Act  of  Parliament 
put.s  an  end  to  all  controversy  afe  to  the  right  to  commit  a  nuisance  ; 
and  in  the  case  of  Metropolitan  Asylum  District  v.  Hill  there  was 
not  to  be  found  in  the  Act  any  element  of  compulsion,  or  any 
indication  of  an  intention  to  interfere  with  private  rights.  I  do 
not,  however,  think  that  the  absence  of  one  particular  indication 
of  an  intention  to  interfere  with  private  rights,  or  the  presence  of 
any  one  indication  of  such  an  intention,  is  necessarily  decisive. " 
(29  Ch.  D.  109.)  I  prefer  to  adopt  this  language  as  my  own  to 
attempting  to  express  the  same  idea  in  other  words. 

The  ratio  decidendi  of  North,  J.,  is,  I  think,  to  be  found  at  25 
Ch.  D.  p.  4-41.  He  says:  "The  plaintiffs'  counsel  endeavoured 
to  show  that  there  was  another  site,  called  Fair  Field,  at  least  as, 
if  not  more  eligible,  but  if  the  onus  of  proof  of  any  such  matter 
were  on  them,  they  failed  to  establish  it.  I  have  no  doubt  that 
the  directors  have  selected  the  site  which  they,  in  the  hvnO  fide 
exercise  of  their  discretion,  considered  most  advantageous  to  their 
shareholders  in  the  first  place,  and  possibly  also  to  the  trade  and 
public  in  the  second.  " 

He  quotes  a  passage  in  Lord  Watsox's  judgment  in  Metropoli- 
tan Asylum  District  v.  Hill,  and  then  says,  at  p.  441 :  "  In  the 
present  case  it  is  pleaded  that  the  company  were  guilty  of  negli- 
;4ence  in  selecting  a  place  for  their  cattle  yard  and  pens  which  was 
not  suitable  for  the  purpose.  The  fact  that  a  nuisance  is  proved 
to  exist  without  any  negligence  in  the  mode  of  conducting  the 
business  there,  shows  that  the  place  is  not  suitable  for  the  pur- 
pose."  (In  this  I  cannot  agree.)  "To  justify  this  it  would, 
according  to  Lord  Watson's  view,  be  necessary  for  the  company 
to  prove,  in  addition  to  an  imperative  direction  to  erect  such  yard 
and  pens  somewhere  within  defined  limits,  the  impossibility  of 
erecting  them  anvwhere  else  within  those  limits  without  their 
being  a  nuisance  to  any  one.  The  onus  of  proving  this  would  be 
on  the  defendants,  and  they  have  not  proved  it  or  even  given  any 
evidence  upon  the  subject."  I  quite  agree  that  if  the  true  con- 
struction of  the  Act  of  1837,  including  the  82nd  section,  is  to 
impose  on  the  company  an  obligation  to  prove  this. 
[*  65]  *  they  have  not  proved  it.  But  I  cannot  agree  that  any 
such  obligation  is    impo<-ed    upon  them.      Tlmt  would   in 
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effect  deprive  the  directors  of  all  discretion.  I  do  not  think  that 
any  principle  having  this  effect  was  laid  down  liy  Lord  Watson 
or  any  other  Lord  in  Metropolitan  Asylum  District  v.  Hill.  I 
understand  the  passage  cited  as  giving  Lord  Watson's  reasons  for 
construing  the  Act  then  before  the  House,  as  not  giving  any  power 
to  do  any  act  interfering  with  the  rights  of  others  against  their 
will,  on  the  ground,  as  is  said  by  Bowen,  L.  J.,  in  the  passage  I 
liav3  cited,  "  that  there  was  not  to  be  found  in  the  Act  any 
element  of  compulsion  or  any  indication  of  an  intention  to  inter- 
fere with  private  rights.  " 

I  do  not  think  that  it  is  shown  that  there  was  any  onus  cast  on 
the  company  to  give  any  such  evidence  as  is  suggested.  I  think 
it  i3  not  consistent  with  their  having  any  power  at  all  given  them 
by  the  82nd  section,  and  that  a  construction  which  imposed  that 
duty  would  render  the  section  nugatory. 

I  therefore  come  to  the  conclusion  that  the  order  proposed  ])y 
the  noble  and  learned  Earl  (Selborne)  whose  opinion  I  have  seen 
is  right. 

Lord  FitzGerald  :  — 

iVly  Lords,  I  entirely  concur  in  the  order  proposed.  T  have 
read  the  very  able  and  elaborate  judgments  which  have  been 
deli/ered,  and  I  have  nothing  to  add. 

Order  a-ppccded  from  reversed:  Order  of  North,  J.,  dis- 
charyed  ;  o,nd  judgment  in  the  action  to  he  entered  for  the 
defendants :  the  respondents  to  pay  the  costs  of  the  action, 
hclow  and  of  the  apjieal  to  this  House,  and  also  to  repai/  to 
the  appellants  the  damages  and  costs  which  they  have  paal 
to  the  respondents.  Cause  remitted  to  the  Chancery 
Division. 
Lords'  Journals,  17t]i  December,  1885. 

Canadian-Pacific  Railway  Company  v.  Parke  and  another.^ 

(On  appeal  from  the  Supreinu  Court  of  British  ('ohiinbia.) 
1899,  A.  C,  535-.'J49  (s.  C.  68  L.  J.  P.  C.  89). 

Laic  of  British  Columbia.  —  Construction.  —  Permissire  Stalutori/  Powers.   [535] 
—  Injunction. —  Liability  for  Damages.  —  Irrigation.  —  Land  Slides. 
Wherever,  according  to  the  second  construction  of  a  statute,  the  Legislature 
has  authorised  a  proprietor  to  make  a  particular  use  of  his  land,  and  the  aii- 

1  Present:  The  Lori>  Chancellor,  Lord  AVatson,  Lord  Hohhousk.  1-ord  Mac- 
-\Ar.HTEN,  Lord  Morris,  Lord  Shanp,  and  Lord  Davky. 
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tliority  given  is  in  the  strict  sense  of  law  permissive  merely,  and  not  inipeni- 
live,  the  Legislature  must  be  held  to  have  intonded  that  tlie  use  siinctioued  is 
not  to  be  in  prejudice  of  the  common  law  right  of  others. 

Metropoliicni  Asi/luin  District  v.  Hill  (ISbl),  (i  /v])p.  C'as.  ll):),  a[)]»r()ved. 

When-  the  etfect  of  British  Columbian  legislation  was  to  aiilliorise  the  re- 
?-pnndi'nts  to  inigatc  tlieir  soil  by  the  coni[pulsory  divei'sioii  of  water  from  any 
adjacent  stream,  lake,  or  river,  by  conveying  it  over  lands  which  do  not  belong- 
to  them,  and  to  run  the  surplus  water  after  irrigation  through  adjacent  lands 
by  means  of  flumes,  ditches,  or  drains,  all  subject  to  provisions  for  compensa- 
tion, and  the  respondents  brouglit  water  upon  their  land  in  such  manner  as 
to  be  the  substantial  cause  of  damage  to  the  appellants'  line  of  railway  by 
causing  a  slide  of  their  land:    - 

Held,  reversing  the  judgment  of  the  Court  below,  that,  in  the  absence  of 
provisions  showing  an  intention  on  the  part  of  the  Legislature  to  take  away 
the  appellants'  right  to  protect  their  property  from  invasion,  they  were  entitled 
to  an  injunction  to  prevent  the  respondents"  user  of  the  water  in  disregard  of 
their  common  law  obligation  to  do  no  damage  to  the  appellants'  land. 

Appeal  from  a  decree  of  the  Supreme  Court  ((Jet.  16,  1897)  dis- 
missing an  appeal  from  a  decree  of  Dkakk,  J.  (Jan.  29,  1(S97). 

The  question  determined  in  this  appeal  was  whether  the  re- 
spondents,, who  had  a  statutory  right  to  bring  water  upon  their 
lands  for  agricultural  purpioses,  were  protected  from  lialiility  for 
damage  caused  to  the  appellant  railwa}'  so  Jong  as 
[*  536]  *  they  exercised  their  statutory  rights  in  the  manner  per- 
mitted to  them  hy  the  Legislature  without  negligence  on 
their  part. 

The  facts  of  the  case  and  the  proceedings  in  the  action  are 
stated  in  the  judgments  of  their  Lordships. 

The  statutory  right  in  question  was  conferred  by  No.  144  of 
the  Laws  of  British  Columbia,  June  1,  1870,  consolidated  1871, 
ss.  30-36.  There  have  lieen  a  series  of  amending  and  consolidat- 
ing Acts  since  that  date,  the  material  passages  of  which  are 
referred  to  by  their  Lordships. 

The  trial  Judge  found  that,  apart  from  the  statutory  rights  of 
the  respondents,  the  appellants  had  made  out  a  case  of  relief. 
But  he  came  to  the  conclusion  that  the  statute  authorised  the 
respondents  to  bring  the  water  on  to  their  land,  altliougli  tlieir 
action  causing  or  permitting  its  escape  should  result  in  serious 
damage  to  the  appellants,  and  thus  took  away  the  appellants' 
right  to  relief. 

The  full  Court  aitirmed  this  conclusion. 

The  judgment  of  McCreight,  J.,  concludes:  "  I  agree  with  the 
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learned  trial  Judge  that  this  is  a  case  of  damnum  sine  iiijurid,  for 
it  is  admitted  that  the  defendants  have  not  acted  negligently,  and 
T  think  the  case  to  which  he  refers  of  National  TcIq)hoH.e  Co.  v. 
Baker  [1893],  2  Ch.  186,  applies;  and  I  will  only  add  the  remark 
made  l)y  Lord  Blagkbikx  in  Metropolitan  Asijlum  IHstrict  v. 
Hill,  6  App.  Cas.  208,  that  '  It  is  clear  tliat  the  burden  lies  on 
those  who  seek  to  establish  that  the  Legislature  intended  to  take; 
away  the  private  rights  of  individuals  to  show  that  by  express 
words  or  by  necessaiy  implication  such  an  intention  appears.  " 

Blake,  Q.  C. ,  for  the  appellants,  contended  that  there  was  no 
law  which  took  away  from  them  the  right  to  the  enjoyment  of 
their  own  property,  or  conferred  upon  the  respondents  the  right  to 
inflict  serious  damage  upon  it.  Owing  to  existing  conditions  and 
conformation  of  soil,  the  etiect  of  the  respondents'  irrigating  their 
land  in  the  manner  complained  of  is  to  produce  a  slide  many  hun- 
dred feet  wide,  rendering  unstable  and  moving  many  millions  of 
tons  of  soil,  and  extending  over  sixty  or  seventy  acres. 
The  results  are  that  the  appellants'  *  railway  track,  [*  537] 
instead  of  being,  as  but  for  the  respondents'  action  it 
would  be,  a  permanent  way,  solid  and  stable,  has  been  made  and 
must  continue  a  moving  mass  —  sliding  towards  the  Thompson,  a 
great  and  rapid  river  just  below.  Every  year  the  track  sinks  and 
slides,  declining  towards  the  river,  and  has  to  be  moved  and  set 
up  again  temporarily  at  a  heavy  and  constantly  recurring  expendi- 
ture. Reference  was  made  to  the  Consolidated  Ordinance  of  1871, 
sects.  30-36,  and  to  45  Vict.  c.  6,  s.  3,  and  it  was  contended  that 
according  to  the  true  construction  of  those  sections  no  right  was 
conferred  on  the  irrigator  so  to  exercise  the  powers  conferied  there- 
Ity  as  to  injure  the  property  of  his  neighbour.  The  sections  coi!- 
teniplated  certain  descril)ed  [)ersons  obtaining  a  right  to  diveit 
water  on  to  their  land  for  certain  specified  objects.  I'liey  divcclcd 
compensation  to  Ite  given  to  those  with  whose  propeity  iliry 
meddled  in  effecting  such  diversion.  There  is  notliing  to  sliow 
that  other  persons  damaged  by  the  escape  of  wat(!r  were  excludi'd 
from  compensation.  Such  damage  might  not  usually  occur,  and 
it  was  unnecessary  to  provide  in  express  terms  for  com])ensation. 
The  ordinary  common  law  right  to  compensation  for  damage 
voluntarily  don(^  by  the  respondents  is  not  taken  away,  and  the 
grant  of  special  powers  to  the  respondents  should  be  construed  to 
be  conditional  on  their  so  exercisinn  llieiii  as  not  to  interfei'e  with 
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the  rights  of  others.  The  whole  spirit  of  the  legislation  on  this 
subject  was  to  grant  powers  subject  to  compensating  third  parties 
for  any  damage  inflicted  by  their  exercise. 

Haldane,  Q.  C. ,  and  J.  1).  Crawford,  for  the  respondents,  con- 
tended that  the  earth-slides  wliicli  damaged  the  appellants'  line 
of  railway  were  not  caused  by  any  negligence  on  the  part  of  the 
respondents.  They  did  not  contest  the  general  principle  laid 
down  by  the  appellants,  l)ut  submitted  that  in  the  special  circum- 
stances of  the  case  the  rule  laid  down  in  Hi/lands  v.  Fletrher 
(1868),  L.  R.  3  H.  L.  330,  did  not  apply.  The  authority  given 
by  statute  in  this  case  was  very  definite  and  express,  and  the 
possible  mischief  which  might  arise  from  its  reasonable  and  proper 
exercise  must  be  held  to  have  been  within  the  contempla- 
[*  538]  tion  of  the  *  Legislature.  So  long  as  the  respondents  used 
the  statutory  powers  reasonably  and  without  negligence, 
they  are  not  responsible  for  the  consequences.  Reference  was 
made  to  Madras  Raihvay  Co.  v.  Zemindar  of  Corvatenagaram 
(1874),  L.  R.  1  Ind.  Ap.  364,  which  it  was  contended  laid  down 
the  principle  applicable  to  this  case,  namely,  that  in  the  absence 
of  uesligence  a  man  exercising  a  statutorv  right  is  not  liable  for 
injury  done  to  another.  The  Legislature,  having  sanctioned  the 
right,  sanctions  also  the  consequences  which  result  from  its  exer- 
cise. [The  Lord  Chancellor.  —  In  that  case  it  was  not  a  ques- 
tion relating  to  a  private  owner;  the  zemindar  had  a  public  duty 
with  limited  rights.] 

Counsel  for  appellants  was  not  heard  in  reply.  The  judgment 
of  their  Lordships  was  delivered  by  Lord  Watsox. 

Lord  Watson.  — The  appellants  are  owners  of  the  Dominion 
Railway,  known  as  the  Canadian-Pacific  Railway,  which,  in 
its  course  through  the  Yale  district  of  British  Columbia,  i)assc  •• 
near  to  the  Thompson  River  at  the  distance  of  about  half  a  mile 
from  the  lands  belonging  to  the  respondents,  which  lie  to  th; 
eastward. 

The  respondents'  ranch,  which  appears  to  be  about  320  acres  in 
extent,  is  situated  —  to  use  provincial  phraseology  —  upon  benches, 
or,  in  other  words,  upon  a  series  of  table-lands,  rising  gradually 
to  the  eastward,  above  the  level  of  the  Thompson  River.  The 
land  was  originally  acquired  from  the  Crown,  under  a  pre-emption 
title,  by  one  William  Rice  Puckett,  before  the  Province  of  Colum- 
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bia  had  been  admitted  into  the  Union.  Puckett,  in  the  year 
1872,  transferred  his  interest  to  James  Eobinson  ;  and  in  Jnly, 
1884,  Eobinson  transferred  his  interest  to  T.  G.  Kirkpatrick,  who 
in  April,  1894,  sohl  and  transferred  his  interest  in  the  same  to 
the  respondents,  the  transfer  being  duly  recorded. 

The  British  Colnndjian  Land  Ordinance  of  1870,  by  sect.  30,  pro- 
vided that  "  Every  person  lawfully  entitled  to  hold  a  pre-emption 
under  this  ordinance  and  lawfully  occupying  and  bond  fide  culti- 
vating lands,  may  divert  any  unrecorded  and  unappropriated 
water  from  the  natural  channel  of  any  stream,  lake,  or 
*  river  adjacent  to  or  passing  through  such  land,  for  agri-  [*  539] 
cultural  and  other  purposes,  upon  obtaining  tlie  written 
authority  of  the  commissioner  of  tlie  district  to  that  eh'ect,  and  a 
record  of  the  same  shall  be  made  with  him,  after  due  notice  as 
hereinafter  mentioned,  specifying  the  name  of  the  applicant,  the 
(quantity  sought  to  be  diverted,  the  place  of  diversion,  the  object 
thereof,  and  all  such  other  particulars  as  such  commissioner  may 
require.  For  every  such  record  the  commissioner  shall  charge  a 
fee  of  two  dollars,  and  no  person  shall  have  any  exclusive  right 
to  the  use  of  such  water,  whether  the  same  flow  naturally  tln'oiigli 
•or  over  his  land,  except  such  record  shall  have  been  made. " 

Sect.  33  of  the  ordinance  enacted  that  "  The  right  of  entry  on 
and  through  the  lands  of  others,  for  carrying  water  for  any  lawful 
purpose  upon,  over,  or  under  the  said  land,  may  be  claimed  and 
taken  by  any  person  lawfully  occupying  and  hond  fide  cultivating 
as  aforesaid,  and  (previous  to  entry)  upon  paying  or  securing  pay- 
ment of  compensation,  as  aforesaid,  for  the  waste  or  damage  so 
occasioned,  to  the  person  whose  land  may  l)e  wasted  or  damaged 
by  such  entry  or  carrying  of  water.  "  Sect.  34  makes  provision  for 
the  assessment  of  the  amount  of  compensation  payable,  in  case  of 
dispute,  either  summarily  or  by  a  jury  of  five  persons.  , 

The  36th  section  of  the  ordinance  enacts  that,  "  All  assign- 
ments, transfers,  or  conveyances  of  any  pre-emption  right,  hereto- 
fore or  hereafter  acquired,  shall  be  construed  to  have  conveyed 
and  transferred,  and  to  convey  and  transfer,  any  and  all  recorded 
water  privileges  in  any  manner  attached  to  or  used  in  the  working 
of  the  land  pre-empted. " 

The  provisions  already  referred  to  of  th<^  Ordinance  of  1870 
were  in  substance  re-enacted  by  No.  144  of  the  Laws  of  TJritish 
Cohnnbia  consolidated  in  1871,  which  is  entitled  "  An  Ordinance 
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ti>  aiiieiul  ami  emisulidate  the  Laws  affecting  Ciuwn  lauds  in 
liiitish  Ctilunil)ia. "  Sects.  39  to  50  of  chapter  66  of  the  Consoli- 
tlated  Statutes  of  J^ritish  Columbia,  1888,  relnte  to  the  same  sub- 
ject. Seet.  41  provides  that  "  The  owner  of  any  water  piivilege, 
or  right  accjuiied  by  record,  shall  have  no  exclusive  right 
[*  540]  t(t  the  water  privilege  so  recorded  until  he  shall  have  *  con- 
structed a  ditch  for  carrying  the  water  to  the  place  where 
it  is  intended  to  be  used ;  and  in  case  any  such  ditch  shall  not  be 
of  sufficient  capacity  to  carry  the  quantity  of  water  recorded  by 
the  owner  of  such  ditch,  then  the  exclusive  right  of  such  owner 
shall  be  limited  to  the  quantity  which  such  ditch  may  lie  capaljle 
of  carrying,  notwithstanding  such  record,  until  such  ditch  shall 
be  enlarged  so  as  to  be  capable  of  carrying  the  quantity  of  water 
recorded  by  such  person.  " 

Sect.  47  of  the  statute  of  1888  empowers  the  proprietors  or 
occupiers  of  any  lands  subject  to  irrigation,  with  the  consent  in 
writing  of  the  cummissioner,  Ijy  means  of  tlume.'-,  ditches,  or 
drains  through  the  adjacent  lands,  to  run  their  surplus  and 
waste  water  into  any  creek,  gulch,  or  channel.  The  power  thus 
given  is  qualiiied  by  the  condition  tliat  it  shall  be  "  subject  to 
the  provisions  of  the  law  for  the  time  being  in  force  respecting 
compensation  for  entry  upon  occupied  lands  for  carrying  water 
through  or  over  them. "  Sect.  49  provides  that  all  assign- 
ments, transfers,  or  conveyances  of  any  pre-emption  right,  wdien 
the  same  are  or  were  permitted  by  law,  and  all  conveyances 
of  land  in  fee,  whether  such  assignments,  transfers,  or  convey- 
ances were  or  shall  be  made  before  or  after  the  passing  of  the  Act, 
shall  be  construed  so  as  to  carr}-  any  and  all  water  privileges  in 
any  manner  attached  to  or  used  in  the  working  of  the  laud  pre- 
empted or  conveyed.  Sect.  50  enacts  and  declares  that  whereas, 
in  times  past,  many  records  of  water  rights  and  privileges  had 
1)een  honestly  but  imperfectly  made,  in  all  cases  where  the  valid- 
ity of  any  water  record,  made  before  April  6,  1886,  might  be 
called  in  question,  and  the  Court  or  Judge  before  whom  the  case 
\\as  pending  should  be  of  opinion  that  the  record  was  made  huna 
Jide,  the  same  should  be  held  to  be  good  and  valid  so  far  as  the 
iiiaking  and  entry  thereof  is  concerned,  and  effect  should  be  given 
thereto  according  to  the  intent  thereof. 

Tn  the  valley  of  the  Thompson  River,  and  in  otlier  districts  of 
liritisli  Columbia,  iiii-'ation  i:    i;,:l;s;  er.sid.dv  necessarv  in  order  to 
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develop  the  fertility  of  the  soil.  Accordingly  there  have  been  a 
considerable  number  of  provincial  Acts  passed  from  time 
to  time  in  order  to  the  sanction  and  regulation  of  *  water  [*  r)41] 
privileges.  Their  Lordships  ha\e  not  thought  it  nece.ssary 
to  refer  to  these  in  detail,  but  have  noticed  all  the  statutory  enact- 
ments to  which  their  attention  was  directed  in  the  argument  upon 
this  appeal. 

Puckett,  the  original  pre-emptor  of  the  lands  now  belonging  to 
the  respondents,  on  Noveml.)er  21,  1868,  acquired  a  record  of  ^00 
inclies  of  water  to  be  taken  from  McCallum's  Creek,  and  on  April 
10,  1871,  he  acquired  a  record  of  .'300  inclies  of  water  to  be  taken 
from  McCallum's  and  Pennie's  Creek,  for  the  purpose  of  irrigating 
the  lands.  The  respondents,  as  his  successors,  have  now  right  to 
the  water  privileges  which  were  so  acquired  by  him. 

The  Canadiau-Pacitic  liailway,  as  it  passes  the  lands  of  the 
respondents,  wa^  constructed  by  the  Dominion  Government,  and 
was  thereafter  transferred  to  the  appellant  company,  and  opened 
for  trattic  in  the  year  1886.  The  railway,  and  the  whole  under- 
taking now  carried  on  under  the  name  of  the  Canadian-Pacitic 
Railway,  were,  by  patent  of  lier  Majesty  under  the  Great  Seal  of 
Canada,  dated  May  25,  1896,  granted  to  the  appellant  coni]>any 
The  grant  was  made  under  the  proviso  that  "  should  our  titli'  to 
any  portion  or  portions  of  the  said  tract  of  land  hereby  granted  be 
found  to  be  defective,  neither  the  company,  nor  its  successors  or 
assigns,  shall  have  any  claim  in  respect  thereof  by  virtue  of  any- 
tliing  contained  in  these  presents."  No  question  arises  in  tliis 
action  as  to  any  defect  of  the  Crown  title,  the  only  (question  relat- 
ing to  the  powers  which  the  respondents  are  entitled  to  e.xerci.'^e, 
i)y  virtue  of  the  water  privileges  attached  to  their  lands. 

The  appellant  company  brought  their  wiit  on  -Inly  20,  ISO.", 
and  an  amended  statement  of  (daim  was  deliveicd  on  October  27, 
1896,  before  the  Supreme  Court  of  pjritish  C'olumbia.  The  amended 
statement  sets  foi'th  that  tlie  res])ondents  lirouglit  l.'iige  (|iia;it  il  ics 
of  water  upon  their  lands  for  the  purposes  of  irrigation  ;  that  tlicy 
did  not  carry  off'  the  surplus  water  by  means  i)f  (lumes,  dilehes,  (u 

•  Irains,  but  allowed  it  to  mingle  with  tlie  subsoil,  u  itli  tluj  residt 
of  causing  a  slide  of  the  land  in  the  direction  of  the  'l'hom]is(tu 
Piiver,  and  thereby  occasioning,  from  time  to  time,  sea-ions 

*  damage  to  the  line  of  railway.  The  apixdlant  company  [*  542] 
claimed  :  "  That  the  defendants,  their  servants,  agents,  and 
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\vorkmen,  he  restvaineil,  by  the  order  of  tliis  lIonoTnable  Court, 
from  continuing  to  bring  watei'  upon  their  lands,  and  to  allow 
such  water  to  escape  to  the  plaintill's'  line  of  railway,  and  to  cause 
landslides  thereon  as  mentioned. " 

The  case  went  to  trial,  at  Vancouver,  before  Drake,  J. ,  and  a 
special  jury.  The  learned  Judge  submitted  these  two  questions  to 
the  jury:  "  (1)  Is  the  water  brought  by  the  defendants  upon  their 
land  for  the  purpose  of  irrigation  the  sole  cause  of  the  damage 
done  to  the  plaintiffs'  line  of  railway  by  the  slide  in  question  ? 
(2)  Is  the  water  brought  by  the  defendants  on  their  land  for  the 
purpose  of  irrigation  the  substantial  cause  of  the  damage  done 
to  the  plaintiffs'  line  of  railway  by  the  slide  in  question  ?  " 
The  jury  answered  the  first  question  in  the  negative,  and  the 
second  in  the  affirmative. 

The  learned  Judge  who  presided  at  the  trial,  having  considered 
the  verdict  returned  by  the  jury,  refused  the  injunction  craved, 
and  dismissed  the  appellants'  action  with  costs.  On  appeal,  the 
Full  Court  of  British  Columbia,  consisting  of  McCreight, 
Walkem,  and  McColl,  JJ.  ,  affirmed,  with  costs,  the  judgment  of 
Drake,  J. 

The  learned  Judges  of  the  Supreme  C(uirt  fully  recognised  the 
gravity  of  the  legal  issues  which  were  raised,  and  their  importance 
to  the  parties.  Drake,  J.,  said:  "The  jury  found,  after  a  trial 
extending  over  many  days,  that  the  substantial  cause  of  the  injury 
done  to  the  plaintiffs'  railway  was  the  water  brought  on  to  the 
lands  of  the  defendants  for  irrigation  purposes,  and  on  that  finding 
the  plaintiffs  move  for  judgment,  asking  that  the  defendants  be 
restrained  from  further  damaging  the  plaintiffs'  line  by  irrigating 
the  lands  in  question.  The  effect  of  such  an  order  will  be  to 
prevent  the  defendants  carrying  on  farming  operations  upon  the 
lands  in  question.  " 

Drake,  J.,  at  the  same  time,  clearly  explained  the  origin  and 
nature  of  the  slide  or  landslip  which,  during  periods  of  irrigation, 
encroached  upon  and  damaged  the  appellants'  line  of  railway  :  "  The 
defendants  irrigated  about  34  acres  of  land  on  the  high 
[*  543]  bench  above  the  railway  with  water  brought  by  a  *  ditcli 
capable  of  carrying  160  inches  of  water.  An  inch  of  watci- 
means  12,960  sallons  in  24  hours,  or  1728  cubic  feet.  The  soil 
which  the  defendants  irrigated  was  proved  to  be  of  a  very  p)orous 
quality,    consisting   of   many    feet   of   gravel    underlying  a  slight 
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deposit  of  sandy  loam,  and  below  the  gravel  was  a  vwy  ]nrr>\i  bed 
of  what  is  called  silt,  a  mineral  that  absorbs  water  rapidly,  and 
when  its  saturation  reaches  78  degrees  it  is  converted  into  licpiid 
mud.  At  a  point  on  the  banks  of  the  Thompson,  above  and  below 
the  plaintiffs'  line,  a  large  slide  has  been  formed  by  water  perco- 
lating through  the  soil  and  causing  the  earth  to  slip.  This  slide 
is  continually  moving  towards  the  river,  forcing  the  rails  out  of 
position,  and  frequently  large  masses  of  more  or  less  liquid  silt 
carrying  away  the  road  bed  drop  from  under  the  line.  This  slide 
is  now  about  66  acres  in  extent  and  continually  increasing. " 

The  damage  done  to  the  railway  of  the  appellant  company  by 
the  slide,  and  the  constant  repair  and  renewal  which  it  necessi- 
tatciS,  may  be  gathered  from  the  uncontradicted  evidence  of  Henry 
John  Cambie,  the  chief  engineer,  since  its  (jpening  in  1886,  of  the 
Pacific  Division  of  the  Canadian-Pacific  Eailway.  Speaking  of 
that  portion  of  the  railway  which  is  affected  by  the  slide  in  ques- 
tion, he  says  :  "  We  keep  a  resident  watchman  there  living  on  the 
spot,  and  no  train  is  allowed  to  pass  over  without  his  signal  giv- 
ing permission.  In  addition,  we  have  been  obliged  to  divide  u[) 
tlie  section,  and  put  an  extra  section  gang  in  order  to  have  three 
<ir  ftjur  men  at  all  times.  Besides  that  we  must  keep  over  a  great 
pail,  of  the  reach  25  or  30  men  working  along  for  weeks  together 
on  this  particular  piece.  They  are  not  able  to  do  it  alone.  We 
must  put  on  working  trains  to  l)ring  material,  in  order  to  keep  u]) 
tho.  railway  embankment.  Notwithstanding  all  that,  there  is  a 
very  great  danger  to  the  trains  passing  over  it. " 

In  coming  to  the  conclusion  that  the  application  of  tlu'  ap]icl- 
lant  company  ought  to  be  dismi.ssed,  Drake  and  M;;('i;ki(;i[T, 
JJ. ,  with  whom  Walkem,  J.,  agreed,  proceeded  solely  ii])on  tin; 
ground  that  the  British  Colundiian  legislation,  which  li;is  I-ei'ii 
already  referred  to,  gives  to  the  holder  of  land  under  a  ]ii('-eni]4iuii 
title,  who  has  taken  a  su])])ly  of  water  for  ijrigation 
*  purposes,  and  has  recorded  his  jirivilegi^  in  accordnnce  [*  ri44] 
with  its  provisions,  an  absolute  right  to  use  for  irrigation 
the  water  so  taken  by  him,  no  matter  how  injurious  the  use  may 
be  to  neighbouring  landowners,  and  that  he  was  under  no  liabil- 
ity to  compensate  them  for  the  injury  done,  unless  it  were 
shown  that  his  use  was  negligent.  In  other  words,  they  held 
that  his  irrigating  the  surface  of  his  land,  l»y  bringing  to  and, 
pouring   upon    it    foreign    water,    wliich    iiuinediatcly    iierctdated 
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to  the  substratum  of  silt,  with  which  it  mingled,  and  then 
escaped  from  his  land  as  li([uid  inud,  and  seriou.sly  <laniaged 
the  adjoining  land,  was  the  necessary  consequence  of  his  exercis- 
ing his  .statutory  right,  and  did  not  constitute  negligence,  or 
att'cii'd  the  owner  of  the  adjoining  land  any  cause  of  action. 
^IcCoLL,  J.,  without  expressing  the  same  conclusion,  pi'oceeds  to 
consider  whether  the  appellant  company  would  have  been  entitled 
to  an  injunction,  if  they  had  offered  to  make  compensation  to  the 
respondents,  in  ceasing  to  irrigate  so  as  to  cause  a  landslide,  and 
the  consequent  destruction  of  the  railway  line.  The  learned 
Judge,  however,  does  not  go  su  far  as  to  solve  the  question,  seeing 
it  had  not  been  argued,  and  his  brethren  had  been  able  to  come  to 
the  conclusion  that  the  judgment  should  be  affirmed.  It  may  be 
added  that  the  record  in  this  appeal  contains  no  materials  for 
raising  the  question  which  was  discussed  by  the  learned  Judge. 

Their  Lordships  think  that  the  Judges  of  the  Supreme  Court 
were  right  in  considering  the  crucial  question  in  this  case  to  be 
whether  the  Columbian,  legislation,  which  they  had  to  construe, 
was,  as  between  the  person  using  the  powers  hereby  conferred  and 
the  owners  of  adjacent  lands,  imperative  or  merely  permissive. 
They  examined  the  leading  authorities  bearing  upon  the  point, 
and  their  conclusion,  as  expressed  by  Drake,  J.,  was:  "The 
difference  in  the  present  case  is  that  there  is  no  direction  that 
irrigation  waters  should  be  used,  but  only  a  p'ermission  to  use 
them;  but  the  permission  to  use  implies  a  legal  right  of  use 
which  will  bar  an  action  for  damages  when  the  use  has  been  non- 
negligent. "  The  proposition  is  somewhat  too  broadly  stotL-d. 
Wherever,  according  to  the  sound  construction  of  a  statute. 
[*  .545]  the  Legislature  has  authori.sed  *  a  proprietor  to  make  a 
particular  use  of  his  land,  and  the  authoritv  given  is,  in 
the  strict  sense  of  law,  permissive  merely,  and  not  imperative, 
tho  Legislature  must  be  held  to  have  intended  that  the  use  sanc- 
tioned is  not  to  be  in  prejudic :■  (tf  the  common  law  right  of  others. 

The  leading  authorities  in  the  law  of  England  upon  this  ques- 
tion, which,  tlunigh  not  numerous,  are  of  considerable  weight,  are 
Metropolitan  As/jlnm  District  v.  Hill,  6  App.  Cas.  193,  and  Lon 
don,  Brighton,  cmd  South  Coast  Railway  v.  Truman  (1885),  11 
App.  Cas.  45  (p.  SO,  ante).  In  the  first  of  these  cases  the  mana- 
gers were  authorised  by  a  public  statute  30  &  31  Vict.  c.  6.  no 
locality  being  specified,  to  erect  hospitals  for  the  reception  of  the 
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sick  poor  of  the  metropolis.  In  virtue  of  these  statutory  powers 
they  coinmeiiced  the  erection  of  a  small-pox  hospital  at  Hamp- 
stead,  when  an  injunction  was  applied  for  by  the  respondents, 
who  were  the  proprietors  of  houses  in  the  vicinity.  At  the  trial 
it  was  found  by  a  jury  that  the  hospital  was,  or  would  be,  to 
the  nuisance  of  the  respondents.  The  House  of  Lords  decided  in 
favour  of  the  respondents,  upon  the  express  ground  that  the 
statute  was  permissive,  and  gave  the  managers  no  authority  to 
erect  a  hospital  which  was  injurious  to  neighbouring  prt)prietors. 
The  Lord  Chancellor  (Selbokxe)  said  (6  App.  Cas.  202) :  "  I  am 
cleavly  of  opinion  that  the  Poor  Law  Board  and  the  managers  had 
no  statutory  authority  to  do  anything  which  might  be  a  nuisance 
to  the  plaintitl's  without  their  consent. 

In  the  same  case  Lord  Blackburn  said  (6  App.  Cas.  208) :  "  Ii 
is  clear  that  the  burden  lies  on  those  who  seek  to  establish  that 
the  Legislature  intended  to  take  away  the  private  right  of  indi- 
viduals, to  show  that  by  express  words,  or  by  necessary  implica- 
tion, such  an  intention  appears. "  The  noble  and  learned  Lord 
also  observed  (6  App.  Cas.  203) :  "  The  Legislature  has  very  often 
interfered  with  the  rights  of  private  persons,  but  in  modern  times 
it  has  generally  given  compensation  to  those  injured;  and  if  ]io 
compensation  is  given  it  affords  a  reason,  though  not  a  conclusive 
one,  for  thinking  that  the  intention  of  the  Legislature  was, 
*  not  that  the  thing  should  be  done  at  all  events,  but  only  [*  546] 
that  it  should  be  done,  if  it  could  be  done,  without  injury 
to  others. " 

In  the  second  case,  a  railway  company  were  em]jowered,  liy 
a  local  and  personal  Act,  passed  after  due  in(|uiry,  to  purchase 
additional  lands  not  exceeding  fifty  acres,  fur  the  ))urposes  inter 
idiit  of  receiving,  depositing,  oi'  kcicping  any  cattle,  or  any 
goods  conveyed  or  intended  to  be  conveyed  on  the  railway. 
They  were  required  by  the  Act  to  sell  superfluous  lands  witliin 
ten  years  from  its  passing.  Under  that  power,  they  })ur('liased 
lietween  two  and  three  acres  of  ground  adjacent  to  one  of 
their  stations.  For  nearly  ten  years  the  ground  was  used  us  a 
uiarket  garden,  when  the  company  devoted  tlie  land  to  tlie  pur- 
] loses  of  their  cattle  traffic,  and  constructed  a  yard  oi-  ddck  Tdi  tlie 
■attic  carried  by  them.  Certain  occu})i(;rs  of  houses  in  the  neigh- 
licurhood  of  the  yard,  who  complaiiu^d  of  it  as  constituting  a 
nuisance,  but  did  not  allege  negligence  on  the  part  of  the  cf»mpauy 
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in  using  it,  applied  for  an  injunction,  which  was  granted  l»y 
North,  J.,  and  his  decision  was  affirmed  by  the  Court  ot  Appeal. 
Their  decisions  were  reversed  by  the  House  of  Lords,  who  held 
that  the  provisions  of  the  Act  which  related  to  the  acquisition 
and  use  of  the  yard  were  intended  by  the  Legislature  to  be  impera- 
tive in  the  same  sense  as  its  provisions  relating  to  the  use  of  tlu' 
railway,  and  that,  no  negligence  having  been  shown  on  the  part 
of  the  compan}^  the  injunction  ought  to  be  refused. 

In  the  present  case,  the  legislation  of  British  Columbia  is  per- 
fectly general,  and  applies  to  all  lands  within  the  province  which 
had  been,  or  at  any  future  time  might  be,  acquired  by  a  subject, 
under  a  pre-emption  title  from  the  Crown.  It  provides  that  the 
proprietor  of  land  held  under  that  title,  with  consent  of  the  com- 
missioner, and  upon  making  payment  of  compensation,  may  com- 
pulsorily  divert  water  from  any  stream,  lake,  or  river  adjacent, 
and  may  convey  it  to  his  own  land  for  the  purpose  of  irrigation  ; 
and  he  has  also  the  right,  if  lawfully  occupying  and  cultivating 
his  own  land,  to  convey  the  water  througli  or  over  land  which 
does  not  belong  to  him,  upon  paying  due  compensation  for 
[*  547]  waste  or  damage.  Then  the  *  statute  of  1882  empowers 
him,  after  the  water  has  been  used  for  irrigation,  to  run 
the  surplus  or  waste  water  through  the  adjacent  lands,  by  means 
of  flumes,  ditches,  or  drains,  subject  to  the  same  provisions  as  to 
compensation. 

The  legislation  in  question,  in  so  far  as  its  provisions  relate 
to  the  use  of  the  water  by  the  irrigator,  after  it  has  been  conveyed 
to  his  own  land,  is  undoubtedly  conceived  in  language  which  is 
permissive.  He  is  allowed  to  use  it  for  the  ordinary  purposes  of 
irrigation,  which  prima  facie  imply  that  the  water  is  to  be  dis- 
tributed over  and  absorbed  by  the  soil;  and  it  is  a  circumstaiM v 
not  to  be  overlooked  in  construing  these  statutory  provisions  that 
the  Legislature  has  contemplated,  and  has  provided  compulsory 
means  of  carrying  off  surplus  water,  which  has  not  been  absorbed 
by  the  soil,  by  flumes,  ditches,  or  drains  through  the  adjacent 
lands  of  other  owners.  The  real  question,  therefore,  in  this  case, 
comes  to  be,  whether  these  provisions  ought  to  be  construed,  as 
beincT  in  their  substance,  as  well  as  in  their  form,  permissive 
merely,  and  subject  to  tlie  obligation,  which,  in  that  case,  is 
implied  at  common  law,  that  the  irrigator  must  use  his  water 
supply  so  as  not  to  do  damage  to  adjacent  lands ;  or  whether  they 
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aic  to  be  construed  as  imperative,  and  therefore  as  empowering 
rhe  irrigator,  so  long  as  he  is  not  convicted  of  negligence,  to  indict 
any  amount  of  injury  upon  his  neighbour  without  incurring 
responsibility.  The  respondents  contended  for  the  second  of  these 
•alternatives,  which  has  been  adopted  by  the  Courts  below,  but,  in 
order  to  justify  their  contention,  it  is  incumbent  upon  them  to 
shf)v/  that  the  Legislature  deliberately  intended  to  take  away  the 
riglits  of  individuals  to  protect  their  property  against  invasion. 
The  respondents  maintain  that  so  long  as  they  are  not  negligent, 
the  Legislature  has  given  them  the  absolute  privilege,  for  the  con- 
setpiences  of  which  they  are  not  responsible,  of  causing,  by  means 
of  their  irrigation,  a  landslip  which  will  have  the  ultimate  ett'ect 
of  carrying  the  lands  situated  at  a  lower  level  than  their  own, 
together  with  all  erections  upon  them,  whether  consisting  of 
houses  or  railways,  into  the  Thompson  River. 
■  Their  Lordships  have  been  unable  to  discover^  in  the 
•^  statutory  provisions  submitted  to  them,  any  rxifticient  [*  548] 
grtmnd  for  holding  that  the  privilege  of  irrigatinj;,  his  own 
soil  with  foreign  water  was  meant  by  the  Legislature  Lo  l)e  impera- 
tive, and  was  intended  to  exclude  all  right  of  action  by  neighbour- 
ing proprietors  for  injury  done  to  their  lands,  save  in  the  case 
where  such  injury  was  occasioned  by  the  negligence  of  the  irri- 
.gator.  It  is  evident  that  no  such  circumstances  occur  in  this  case 
as  led  to  the  decision  of  the  House  of  Lords  in  London,  Brirjliton, 
and  South  Coast  Raihoay  v.  Truman,  11  x4pp.  Cas.  45.  Tlu^ 
company  could  not,  under  the  power  conferred  upon  them,  acquire 
and  use  additional  land  for  the  enlargement  of  one  of  their  stations, 
without  incurring  a  statutory  obligation  to  the  public,  to  use  that 
additional  land  as  part  of  their  railway,  so  long  as  tlieir  line  was 
open,  for  the  accommodation  and  conveyance  of  traffic.  The  land 
added  was,  in  these  circumstances,  just  part  of  the  railway,  and 
within  the  principle  of  Hamrnersmith  /md  Citij  Railway  Cc  \. 
Brand  (1868),  L.  R.  4  H.  L.  171,  ;'.8  L.  J.  Q.  B.  265.  In  the 
present  case,  the  irrigator  is  at  liberty,  subject  only  to  (he  con- 
sent of  a  commissioner,  wlio  is  not  cliarged  with  the  duty  i>l' 
seeing  that  no  injury  results  to  lands  adjacent  to  thos(!  which  are 
to  be  irrigated,  to  determine  the  quantity  of  water  he  desires  to 
appropriate,  the  means  by  which  it  is  to  I>c  conveyed  to  his  land, 
and  the  means  l)y  whicli  surplus  or  waste  water  is  to  be  dis- 
charged.     When  tlic  water  has  been  conveved  to  his  hind,  h^-  is 
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authorised  In  use  it  fur  purpose.s  uf  irrigation;  but  it  i.s  left  to  lii,< 
(.liscietion  to  deteniiiue  wliether,  as  circuuistaiices  permit,  lie  will 
use  in  irrigation  the  whole,  or  part,  or  none  of  it.  These  pro- 
visions are  eertainly  consistent  with  the  view  that  no  part  of  it 
was  meant  to  be  employed  to  the  injury  of  neighbouring  lands. 

Their  LorJship>;  will  humbly  advise  her  Majesty  to  reverse  the 
judgment  appealed  from;  to  grant  an  injunction  restraining  the 
respondents,  their  servants,  agents,  and  workmen,  from  so  irrigat- 
ing the  respondents'  lands  as  to  cause  a  land  slide  or  slip,  and 
thereby  to  injure  the  appellant  company's  line  of  railway;  and  to 
order  that  th'  respondents  do  pay  to  the  appellant  com- 
[*  549]  pany  their  costs  of  action  in  both  Courts  below,  *  The 
respondents  must  pay  to  the  appellant  company  their  costs 
of  this  appeal. 

ENGLISH   NOTES. 

Tlie  application  of  the  above  ruling  cases,  Nos.  9  «&  10,  was  con- 
sidered in  Jordeson  v.  Sutton,  /Soi/thcoates,  &  Dnjpool  Gas  Co.,  1898,  2 
Cli.  014,  and  (C.  A.)  1899,  2  Ch.  218,  where  &  gas  company  was  em- 
powered by  statute  to  purchase  land  by  agreement,  and  to  erect  gas-works 
thereon.  The  gas  company  under  the  Gasworks  Clauses  Acts,  1845,  1871, 
is  expressly  liable  for  private  nuisances  committed  in  the  construction 
of  works  as  well  as  in  the  manufacture  of  gas.  It  was  held  by  Xokth,  J., 
that  the  Act  fell  within  the  class  of  permissive  Acts  within  the  j)rinciple 
of  Mofropolitan  Asylum  District  Manarfers  v.  HIU.  16  E.  C.  556,  and 
not  within  that  of  London,  Jh'ighton  &  South  Coast  lla'iJicay  Co.  v. 
Truman  :  and  he  (inter  alia')  granted  an  injunction  restraining  the 
erection  of  a  gasometer  which  would  interfere  with  the  plaintiff's  an- 
cient light.  The  Court  of  Appeal  at^irmed  this  part  of  tlie  judgment, 
on  the  ground  of  the  express  clause  relating  to  nuisance. 

AMERICAN   NOTES. 

in  Sawtffir  v.  Daris,  1;}6  Massachusetts,  289.  L'l  1-242.  C.  Allkx.  J.,  said: 
"  It  is  acf'ordintfly  held  in  many  cases,  and  it  is  now  a  well  established  rule  of 
law.  at  least  in  this  Commonwealth,  that  the  incidental  injury  which  results 
to  the  owner  of  property  situated  near  a  railroad,  caused  by  the  necessary 
noise,  vibration,  dust,  and  smoke  from  the  passing  trains,  which  would  clearly 
amount  to  an  actionable  iniisance  if  the  operation  of  the  railroad  were  not 
authorized  by  the  Legislature,  must,  if  the  running  of  the  train  is  so  author- 
ized, be  borne  by  the  individual,  without  compensation  or  remedy  in  any 
form.  The  le<rislative  sanction  makes  the  business  lawful,  and  defines  what 
must  be  accepted  as  a  i-easonable  use  of  property  and  exercise  of  rights  on  the 
part  of  the  railroad  company,  subject  always  to  the  qualification  that  the" 
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business  must  be  carried  on  without  neglect  or  unnecessary  disturbance  of 
the  lights  of  others.  And  the  same  rule  extends  to  other  causes  of  annoyance 
which  are  regulated  and  sanctioned  by  law."  Citing  E,ex  v.  Pease,  and  many 
other  cases. 

Tlie  general  question  "  as  to  how  far  legislative  authoi-ity  to  do  an  act, 
which  otherwise  would  be  a  nuisance,  operates  to  shield  those  to  whom  the 
authority  is  given  from  liability  for  damages  sustained  by  others  therefrom  '" 
is  treated  at  length  in  Wood  on  Nuisances,  3rd  ed.  ch.  xxiii.  The  Ameri- 
can law  is  discussed  in  the  American  Notes  to  No.  16  of  Local  Government, 
10  H.  ('.  581.  In  addition  to  the  authorities  there  cited,  see  the  cases  col- 
lected in  16  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.  1000-1003;  2  Jagganl  on 
Torts,  pp  700  el  acq.:  9  Lawyers  Reports  Annotated,  713;  10  id.  210.  The 
latest  cases,  showing  the  limitations  of  the  doctrine,  are  Cleveland  C.  C.  ^• 
.SV.  L.  R.  (,'o.  V.  Pattkon,  67  Illinois  App.  351  ;  Gnrvey  v.  Long  Island  11.  Co., 
159  New  York,  323:  Rosenheimer  v.  Standard  Gaslight  Co..  55  New  York 
Suj,p.  192. 

While  in  England  Parliament  is  omnipotent,  and  may  legalize  whatever 
nuisances  it  see  fit;  in  this  country  the  power  of  the  Legislature  is  subject  to 
constitutional  restrictions.  The  effect  of  these  is  perhaps  not  very  clearly 
defined.  Thus  in  Bacon  v.  Boston,  154  ^Massachusetts,  100,  102,  the  Court 
said:  "The  general  rule  is,  that  the  Legislature  may  authorize  small  nui- 
sances without  compensation,  but  not  great  ones."  The  most  satisfactory  rule 
is  that  the  Legislature  may  not,  without  providing  for  compensation,  autiiorize 
a  nuisance  that  amounts  to  a  virtual  taking  of  property.  See  Adams  v.  Chi- 
caijo,  B.  Sf  N.  R.  Co.,  39  Minnesota,  286,  reviewing  many  cases.  On  this 
point  Mr.  Wood  says :  "If  there  were  no  constitutional  restrictions  imposed 
upon  the  Legislatvu'e  against  the  taking  of  private  property  for  public  ]>ur- 
poses  without  compensation,  the  power  of  the  Legislature  would  of  course  be 
unlimited  and  supreme,  and  it  might  impose  such  burdens  upon  private 
rights,  without  compensation,  as  it  pleased  for  the  public  good;  but  where,  as 
is  the  case  in  this  country,  the  right  is  restricted  by  a  constitutional  provision 
requiring  compensation,  the  Legislature  cannot  confer  upon  a  corporation  the 
right  to  do  any  act  tliat  imposes  a  burden  upon  the  property  of  others  that 
amounts  to  an  actual  laling  of  property  for  public  purposes,  so  as  to  exempt 
such  corporation  from  liability  for  all  damages  that  result  from  the  exercise 
of  their  franchise  that,  in  law,  amounts  to  a  taking  of  property."  Wood  on 
Xuisances,  3rd  ed.  s.  759,  citing  many  cases. 

As  to  what  amounts  to  a  taking,  see  Wood,  s.  762. 
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No.  12.  — ATTORNEY-GENERAL   v.  GREAT   EASTERN 
RAILWAY   COMPANY. 

(n.  L.  1880.) 

lU'LE. 

"Where  a  company  is  incorporated  under  an  Act  of  Par- 
liament for  public  purposes,  the  powers  under  the  Act 
should  be  construed  reasonably  so  as  to  include  everything 
which  may  fairly  be  regarded  as  necessary  for  or  incidental 
to  those  purposes ;  and  where  a  company  is  empowered  to 
enter  into  agreements  for  working  the  railway  of  another 
company,  they  are  impliedly  empowered  to  manufacture 
and  supply  rolling  stock  for  that  purpose. 

Attorney-General  v.  Great  Eastern  Railway  Company. 

.5  App.  Cas.  47.3-488  (s.  C.  49  L.  J.  Cli.  54.") ;  42  L.  T.  810 ;  28  W.  R.  769). 

1473]     Railway.  —  Manufacture  of  rolling  stock.  —  Powers  to  contract.  — 

Ultra  Vires. 

The  doctrine  of  ultra  vires  as  explained  in  The  Ashbury  Railicay  Comj'tany 
V.  Riche,  L.  R.  7  II.  L.  653  (2  K.  C.  o04),  is  to  be  maintained,  but  is  to  be 
applied  reasonably,  so  that  whatever  is  fairly  incidental  to  those  things  which 
the  Legislature  has  authorised  by  an  Act  of  Parliament,  ought  not  (unless 
expressly  prohibited)  to  be  held  as  ultra  vires. 

In  an  Act  of  this  kind  granting  special  powers,  what  is  not  permitted  is 
prohibited. 

Per  Lord  Watsox.  —  The  test  applied  in  the  Ashbury  Case  to  the  powers 
of  a  joint  stock  company  (limited;,  registered  under  the  Companies  Act,  1862, 
applies  with  equal  force  to  the  case  of  a  railway  company  incorporated  by  Act 
of  Parliament. 

An  Act  of  Parliament  authorised  a  company  to  make  a  railway  to  T.  and 
S.  There  were  two  other  railway  companies  which  were  afterwards  com- 
bined into  one  called  the  Great  Eastern  Railway  Company.  This  latter 
company  entered  into  a  contract  with  the  T.  and  S.  Company,  with  which 
it  was  in  connection  in  several  respects,  to  supply  it  with  rolling  stock  upon 
receiving  a  certain  annual  payment,  and  having  certain  other  advantages. 
The  contract  was  adopted  by  the  shareholders  of  both  companies.  An  action 
was  brought  against  the  Great  Eastern  Company,  and  an  injunction  asked 
for  to  restrain  it  from  executing  this  contract.  One  of  the  Acts  relating  to 
the  two  companies  contained  (cl.  14)  the  following  provision:  "The  two 
companies  may  enter  into  agreements  with  respect  to  the  working,  main- 
tenance, and  management  of  the  Extension  Railway  ^this  was  the  T.  and  S. 
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Railway],  or  any  part  thereof,  and  of  the  railways  of  the  two  companies 
•connected  therewith  [these  were  the  two  companies  which  had  been  incor- 
porated under  the  name  of  the  (ireat  Eastern],  and  with  respect  to  the 
iipportioument  of  the  traffic,  and  of  the  tolls,  fares,  and  charges  for  traffic  on 
the  extension  railway,  and  the  railways  of  the  two  companies,  the  appoint- 
-ineut  of  a  joint  committee,  or  any  other  matters  incident  to  the  carrying  out 
the  purposes  of  this  Act."  The  15th  clause  of  the  Act  was  in  these  words, 
"  The  directors  of  the  T.  and  S.  Company  and  the  directors  of  the  two  com- 
panies, respectively,  may  (subject  to  the  sanction  of  the  shareholders) 
■enter  *  into  any  contracts  or  agreements  for  effecting  all  or  any  of  the  [*  4^7-lJ 
purposes  of  this  Act,  or  any  objects  incidental  to  the  execution  thereof, 
and  every  such  contract  or  agreemeut  may  contain  such  covenants,  clauses, 
powers,  provisions,  and  conditions  as  may  be  mutually  agreed  upon  between 
the  parties  thereto":  — 

Held,  that  the.  contract  of  the  G.  E.  Company  to  supply  the  T.  and  S. 
Company  with  rolling  stock  was  not  ultra  rires,  but  was  warranted  by  tho 
"Words  of  these  sections  of  the  Act. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Appeal,  by 
which  (diss.  Lord  Justice  Baggallay)  a  previous  decision  of  the 
Master  of  the  Eolls  was  reversed  (11  Ch.  D.  449). 

In  1852  an  Act  was  passed  (15  Vict.  c.  Ixxxiv.),  l)y  which  the 
London,  Tilbury,  and  Southend  Eailway  Company  and  the  Eastern 
•Counties  Eailway  Company  and  the  London  and  lUackwall  Eaihvay 
Company  (the  latter  two  being  railway  companies  pri'viously  in- 
corporated) were  authorised  to  make  a  railway  from  the  parishes 
of  East  and  West  Ham,  in  the  county  of  Essex,  to  the  Southend 
Pier,  a  branch  to  Tilbury  Fort,  and  certain  other  works  descril)ed  in 
the  Act  as  the  "  Extension  Eailway."  All  lands  (sect.  7)  purcliased 
for  the  purpose  of  the  extension  railway  were  to  be  conveyed  to 
tlie  Eastern  Counties  and  London  and  Blackwall  Eailway  Com- 
panies jointly  for  the  purposes  of  tlie  Act.  P'ach  of  tlu"  said  com- 
panies was  to  be  entitled  (.=;ect.  105)  to  use  the  railway  and  works 
for  all  purposes  necessary  for  tlie  traffic  or  business  of  the  com- 
pany. And  the  companies,  with  the  authority  of  a  general  meet- 
ing of  each  (sect.  109)  might  from  time  to  time  make  and  caiiy 
into  effect  all  such  mutual  contracts  with  respect  to  tlu-  under- 
taking by  the  Act  authorised,  or  the  interests  of  any  one  dT  ilie 
companies  relating  thereto.  Under  the  powers  of  this  Act  tln' 
Eastern  Counties  and  the  London  and  l>lackwall  Companies  raised 
part  of  the  capital  for  the  execution  of  the  works  of  the  E.xtensiou 
Eailway,  and  entered  into  a  contract  with  Erto,  I'x'tts,  i^-  r.rasscy 
(afterwards  called  The  Les.sees)  for  tlicconsi  i-uct  ion  bv  (Ii   in    •''  ''■ 
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ExWusiou  Eaihvay,  aiul  for  a  lease  to  them  of  the  same  for  twenty 
tive.veais  from  the  1st  of  January,  1853.  J>y  an  indenture  of  the 
l!,">th  of  ]\lareh,  1S54-,  exeeuted  hy  tlie  Eastern  ('ounties  luiilway 
and  The  Lessees  of  the  other  part,  it  was  agreed  that  the  railway 
company  should,  duriiiL;  the  oonlinuance  of  tlie  contract 
[*  475]  *  provide  and  maintain,  and  from  time  to  time  replace  in 
good  condition  and  efficient  working  ordei,  all  .such  roll- 
ing stock,  stores,  and  locomotive  power  as  should  be  necessary  for 
working  the  traffic  of  the  Extension  llailway,  and  should  haul  and 
convey  the  traffic  of  the  railway  on  and  over  the  same  railway  and  on 
and  over  the  line  of  the  Eastern  Counties  Railway,  or  that  line  and 
the  London  and  Blackwall  Railway,  as  therein  specially  described. 
In  consideration  of  all  which  things  The  Lessees  were  to  pay  certain 
sums  specified  in  the  contract.  Other  Acts  were  passed  whicii 
referred  to  and  in  that  way  recognised  what  had  thus  been  agreed 
upon,  and  the  stipulations  in  the  contract  were  dul)^  performed. 

By  "  The  Great  Eastern  Railway  Act,  1862,"  the  Eastern  Coun- 
ties Railway  Company,  and  the  other  companies  mentioned  therein, 
were  incorporated,  and  all  the  privileges  and  liabilities  of  tlie 
Eastern  Counties  Railway  Company  became  vested  in  "The  Great 
Eastern  Railway  Company." 

In  June,  1863,  was  passed  (26  &  27  Vict.  c.  Ixix.),  "  An  Act  tO' 
authorise  arrangements  between  the  London,  Tilbury,  and  Southend 
Railway  Company,  and  the  lessees  of  their  undertaking  and  the 
Eastern  Counties  and  London  and  Blackwall  Railway  Companies,. 
wit'i  reference  to  the  lease  and  working  of  the  London,  Tilbury, 
and  Southend  Railway,  and  for  other  purposes."  This  Act  recited 
the  various  matters  already  mentioned,  and  the  14tli  section  (tliat 
on  which  the  question  in  this  case  turned)  was  in  these  terms:  — 

"  The  two  companies  may  enter  into  agreements  with  resp-Lct 
to  the  working,  maintenance,  and  management  of  the  extension 
railway,  or  any  part  thereof,  and  of  the  railways  of  the  two  com- 
panies connected  therewith,  and  with  respect  to  the  apportionment 
of  the  traffic,  and  of  the  tolls,  fares,  and  charges  for  traffic,  on  the- 
extension  railway,  and  the  railway  of  the  two  companies,  the 
appointment  of  a  joint  committee,  or  of  any  other  matter  incident 
to  the  carrying  out  of  the  purposes  of  this  Act." 

Sect.  15.  "  The  directors  of  the  Southend  Company,  and  the  direc- 
tors of  the  two  companies  respectively  may,  subject  to  such  sanction 
of  shareholders  as  by  this  Act  prescribed,  enter  into  any  contracts- 
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Ill   agreements  fur  eft'ecting  all   or  any  of  the  purposes  of 

*  this   Act,  or    any   objects    incidental   to   the    execution  r*470] 

thereof,  and  every  such  contract  or  agreement  may  contain 

.^uch  covenants,  clauses,  powers,  provisions,  and  conditions  as  mav 

lie  mutually  agreed  upon  between  the  parties  thereto." 

The  clauses  of  the  Eailways  Clauses  Consolidation  Act,  1845, 
with  respect  to  leasing  railways  were  incorporated  with  this  Act. 

The  London  and  Blackwall  Eailway  Lease  Act,  1865  (i'8  Vict. 
c.  c),  enabled  that  company  to  lease  the  undertaking,  property, 
and  effects  of  the  comjMny  to  the  Great  Eastern  Eailway  Com- 
pany, which  Avas  authorised  to  accept  such  leas(\  The  cLiuses  of 
the  Eailways  Clauses  Consolidation  Act,  1845,  with  respect  to 
leasing  railways  were  also  incorporated  with  this  Act.  The  authority 
granted  in  this  Act  of  1865  was  acted  on,  and  a  lease  was  ma(l( . 

Tlie  lease  granted  to  Messrs.  Peto,  Betts,  &  Brassey,  ex])ired  on 
the  3rd  of  July,  1875,  and  the  London,  Tilbury,  and  Southend  Rail- 
Avay  Company  entered  into  possession,  and  began  to  work  the  line. 
It  had  during  the  continuance  of  the  lease  been  worked  by  the  (ireat 
Eastern  Eailway  Company.  That  company,  on  the  expiration  of 
the  lease,  entered  into  an  arrangement  with  the  London,  Tilbury,  and 
Southend  Company  as  to  the  working  of  the  line,  wliich  arra.ige- 
ment  received  the  sanction  of  the  shareholders  of  both  companies 

This  arrangement  was  embodied  in  an  indenture  of  the  1st  of 
June,  187B,  by  which  (sect.  1.8)  the  Great  Eastern  Company  under- 
took to  supply  the  Tilbury  Company  with  locomotive  power  on 
certain  terms  and  conditions  therein  stated,  subject  U)  the  servants, 
a.nd  engines,  and  coal,  ancl  otht^'  stores  required  for  such  woiking 
being  cariied  free  of  charge  over  the  Tilbury  line;. 

Mr.  Ephraim  Hutchings,  the  secretary  of  the  l-oi;omiitive  .Manu- 
facturers' Association,  and  the  Railway  Can'iage  and  W'aggmi 
Euilders'  Association,  became  (as  relaioi',  through  the  .\Mni'in'\- 
General)  the  plaintiiT  in  an  action  to  I'cstrain  the  Cicat  Kaslern 
Railway  Comjiany  from  letting   I'ni  hiie  any  locomotive  engines,  or 

other  lolling  stock,  except    for  the  ]jurp(jses  of  IrairK;  on   ; lln'r 

railway    in    extraordinary    emergencies,  and    fnun   manufacturing 
locomotives,  engines,  or  other  rolling  stock,  for  the  purpose  ol    h'l 
ting  the  same  on   hire,  or   for  atiy  other  purpose  except    for   the 
purpose  of   being  used  Ijy  the  (Jreat  Eastern  Railway  ('om- 
})any  *  upon   a    railway,  or  some  ])art  thereof,  worked  by   ['■!(<] 
that   (■om])any  itself.      The   ;il,i  M'meii!    of    tlie    b-t   of  -luii''. 
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lS7l),  was  alli'geil  as  ilio  iuslaiu'c  ol'  ilic  dircftois  e.xcei'cliiig  tliuir 
jiowers.  'i'lu'  diivcLors  of  the  CJreat  Kastern  (Joni})auy  denied  let- 
liiii;  their  lollin^r  .stoek  to  any  but  the  'IMlburv  Company,  and  ju.sti- 
ried  that  under  llie  various  Acts  of  Parliament  referred  to  above, 
especially  the  14t!i  section  of  the  Act  of  1863. 

On  the  14th  of  -January,  1878,  the  Masteu  of  the  Kolls  granted 
a  perpetual  injunction  to  restrain  the  Great  Eastern  Company  from 
letting  for  hire  any  locomotive  engines  or  other  rolling  stock, 
excej)t  for  the  purposes  of  traffic  on  another  railway  in  extraor- 
dinary emergencies,  or  for  letting  the  same  on  hire  for  any  other 
)iurpose,  except  that  of  being  used  by  the  Great  Eastern  Railway 
Company  upon  a  railway  or  some  part  thereof  worked  by  that 
company.  On  appeal.  Lords  Justices  James  and  Bka.mwell  (rfis,s. 
Lord  Justice  Baogallay)  discharged  this  order  of  the  Mastek  of' 
iiiE  Rolls  (U  Ch.  I).  449).^     This  appeal  was  then  brought. 

Mr.  Kay,  Q.  C,  Mr.  Bompas,  Q.  C,  and  Mr.  Macnaghten,  Q.  C.^ 
for  the  appellants,  contended  that  the  various  Acts  relating  tO' 
these  companies  gave  the  Great  Eastern  Railway  Company  no 
authority  to  enter  into  such  a  contract  as  that  of  the  1st  of  June, 
1876.  Blakeinore  v.  The  Glamorganshire  Canal  Company,  1  ]\IyL 
&  K.  1.54,  at  p.  162,  1  CI.  &  F.  262  ;  The  Eastern  Counties  Bail- 
way  CoiivpaAiij  v.  Hatches^  5  H.  L.  C.  331  ;  Tlie  SJireioshurij  and 
Birminyltam  llailway  Company  v.  The  North  Western  and  The 
Shropshire  Railway  Companies,  6  H.  L.  C.  113;  The  Ashlmry 
Company  v.  Eiche,  L.  R.  7  H.  L.  653  ;  The  Warden  and  Assistants- 
of  Dover  v.  The  London^  Chatham  and  Dover  Raihvay  Company,  3 
])e  G.  F,  cS:  J.  "i.lO-,  were  cited  and  commented  on,  on  the  question 
<tf  railway  directors  being  bound  to  abide  by  the  express  directions^ 

of  the  Acts  conferring  powers  on  the  company. 
[*478]  *Mr.  Chitty,  Q.  C,  and  Mr.  Xewton  R.  Smart,  for  the 
company,  insisted  that  the  acts  done  by  the  company  were 
iairly  within  the  powers  of  a  railway  company.  But  if  that  was 
jK^t  so,  they  were  fully  justified  by  the  various  Acts  affecting  the 
company,  and  es])ecially  by  the  provisions  of  the  14th  section 
of  the  Act  of  1863. 

Mr.  Kay,  in  reply. 

^  There    was    another    question    dip-  that  point  the  Lords  declared  that  it  was 

«ussed     in    the    (^ourt     below,    namely,  unnecessary,  under  the  circumstances,  ta 

whether   this   was  a  ca.se   for  the  inter-  express  any  opinion. 
^eIltion    of    the    Attorney-General.       On 
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The  Lord  Chaxgellor  (Lord  Selborxe)  :  — 

My  Lords,  the  question  in  this  case  is  whether,  under  the  Acts 
of  Parliament  to  which  your  Lordships'  attention  has  been  called, 
the  respondent  company  is  authorised  and  empowered  to  let  for 
hire  to  the  Southend  Company  locomotive  power  and  rolling  stock, 
lie  company  claims  to  be  so  entitled.  The  Master  of  the 
KoLLS  and  Lord  Justice  Baggallay  thought  that  it  was  noi 
so  authorised ;  but  Lords  Justices  James  and  Bramwell  thought 
otherwise,  and  they  discharged  the  order  for  an  injunction  which 
the  Master  of  the  Eoiis  had  made.  The  present  appeal  to 
your  Lordships  is  from  that  decision. 

I  assume  that  your  Lordships  will  not  now  recede  from  any- 
thing that  was  determined  in  The  Ashhury  Railivai)  Company  v. 
RicM,  L.  R.  7  H.  L.  653.  It  appears  to  me  to  be  important  that 
the  doctrine  of  ultra  vires,  as  it  was  explained  in  that  case,  should 
be  maintained.  But  I  agree  with  Lord  Justice  James  that  this 
doctrine  ought  to  be  reasonably,  and  not  unreasonably,  understood 
and  applied,  and  that  whatever  may  fairly  be  regarded  as  in- 
cidental to,  or  consequential  upon,  those  things  which  the  Legisla- 
ture has  authorised,  ought  not  (unless  expressly  prohibited)  to  be 
held,  by  judicial  construction,  to  be  ultrdi  vires.  In  the  present  case 
I  think,  with  the  Court  below,  that  the  acts  which  the  information 
was  filed  to  restrain  are  not  ultrdb  vires  of  the  defendant  company, 
jjut  I  come  to  that  conclusion;  not  on  the  ground  that  they  are  such 
acts,  on  the  border  line  between  authority  and  no  authority,  as  may 
reasonably  be  thouglit  incidental  to  the  exercise  of  powers  ex- 
}iressly  given,  but  because  I  think  that  they  are  expressly 
authorised  *  by  the  14th  section  of  the  Act  of  1863.  It  is  [*  479] 
insisted  by  appellants'  counsel  that  the  14th  section  of 
the  Act  of  1863  authorises  only  agreements  between  the  (JrciiL 
Eastern  Company  and  tlie  London  and  Blackwall  (Jompany,  iiitn- 
iic;  and  that,  relating  as  it  does  to  the  "  extension,"  or  Southcuid 
Ilailway,  as  well  as  to  the  railways  of  those  two  companies,  tlicy 
could  make  no  such  agreements  until  they  had  otherwise  aciiuircd 
an  interest,  sufficient  to  give  effect  to  them,  in  the  Kxtcnsion  Kail- 
way  ;  and  that  they  could  only  accjuire  such  an  interest  by  taking 
a  lease,  or  a  transfer  of  the  (existing  lease,  of  that  line.  Tlie 
appellants,  therefore,  ask  your  Lordships  to  read  tliis  section  as  il. 
after  the  words  "the  two  companies,"  with  wliicli  it  begins,  tli.-c 
additional  words  were  contained  in  it,  "in  the  event  of  a  lease  or  a 


IJl)  RAILWAYS    AM)   OTHKl!    rUBLIC    UNDERTAKINGS. 


ITo.  12.  —  Attorney-General  v.  Great  Eastern  By.  Co. ,  5  App.  Cas.  479,  480. 


transfer  of  tlie  existing  lea.sf  df  ilic  l^xtensiou  liailway  bcini;  taken 
l>v  them,  tU'  either  nf  llniii;"  tliis  iieing  (as  thcv  say)  necessarily 
implied. 

It  \V(inl(l,  luiwever,  be  ecmtraiy  ti.)  sound  principle  to  imply  su(;h 
a  condition,  not  expressed  in  the  clause,  if  the  words,  as  they 
stand,  would  be  sensible  and  operative  without  it :  and  it  appears 
to  me  that  they  are  so.  it  cannot,  I  think,  be  denied  that,  under 
the  terms  of  that  section,  the  two  eumpanies  being  authorised  to 
"enter  into  agreements"  with  respect  to  the  working  of  the  Ex'ten- 
sion  Railway,  would  have  been  empowered  t(j  make  such  agree- 
ments with  the  Southend  Company,  the  owner  of  tliat  railway,  if 
there  had  been  no  existing  lease,  and  nothing  in  the  Act  enabling 
them  to  become  lessees  of  the  extension  line.  The  Southend 
Company  and  the  lessees  are  mentioned  in  that  pait  of  the  yic- 
amble  which,  in  my  opinion,  refers  by  anticipation  to  this  very 
power,  as  meant  (as  much  as  the  other  two  companies)  to  be 
enabled  to  do  whatever  might  be  necessary  for  the  purposes,  of 
which  the  expediency  was  there  declared:  and  their  directors  are 
also,  by  tlie  15tli  section,  expres.sly  empowered  to  "enter  into  any 
contracts  or 'agreements  for  effecting  all  or  any  of  the  pur[»oses  <jf 
this  Act."  If  the  two  comj>anies  might  make  agreements  for  the 
purposes  of  the  Act  which  could  not  be  made  without  the  con- 
currence of  the  Southend  Company,  it  appears  to  me  to  follow  that 
the  Southend  Company  was  authorised  to  concur  with  them 
in  such  agreements.  If  they  became  transferees  of  the 
[*-l-80]  existing  *  lease,  they  might,  perhaps,  during  its  con- 
tinuance have  exercised  this  power  without  any  concur- 
rence of  the  Southend  Company  :  but  I  do  not  think  it  possible  to 
confine  the  powers  of  the  14th  section  to  that  particular  case.  1  •' 
they  took  a  new  lease,  snthcient  authority  was  aheady  given  them. 
by  the  4th  and  Sth  sections,  to  do  everything  which  the  14Ln 
clau.se  contemplates,  under  the  general  words  "  powers,  provi.'^oes, 
stipulations,  conditions,  and  agreements,"  as  incidents  to  sucli 
a  lea.se.  It  cannot  be  right  to  cu.t  down  by  any  unnecessary  con- 
struction the  effect  of  the  words  of  the  14th  section,  for  the 
purpose  and  with  the  effect  of  confining  it  to  a  case  which,  in  this 
way,  had  been  already  provided  for.  If  it  be  necessary  to  consider 
why  the  two  companies  only  were  mentioned  in  the  14th  section, 
I  should  say  it  was  because  the  Legislature  had  in  view  the  then 
existing  arrangements,  and  contemplated  that,  under  any  altered 
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iiirangeineuts,  tliose  two  companies  would  probably  continue  to 
undertake  obligations  of  the  like  cliaracter.  And  I  am  satisfied, 
l>y  reference  to  the  preamble,  that  the  construction  which  I 
ask  your  Lordships  to  place  ujion  tliat  section  is  proper  to 
give  effect  to  the  expressed  intention  of  the  Legislature.  In  the 
preamble  the  existing  lease,  the  existing  working  arranoements,. 
aiul  the  proportionate  division  of  tolls,  &c.,  and  of  deductions  for 
expenses,  are  referred  to  as  three  distinct  things :  and  then  it  is 
recited  to  be  expedient,  that  the  Southend  Cojnpany,  the  lessees, 
and  the  Great  Eastern  and  the  London  and  Blackwall  Railway 
Companies,  should  be  enabled  to  agree  upon  "  such  alteration,"  in 
each  of  these  three  things  (viz.,  first,  "the  terms  of  the  lease;" 
secondly,  ''the  arrangements  for  working  the  railway;"  and 
thirdly,  "the  apportionment  of  the  receipts  and  expenses  "),"  as  by 
this  Act  authorised."  It  is  then  farther,  and  as  a  separate  and 
distinct  purpose  of  the  Act,  recited  to  be  expedient  to  empower  the 
(ireat  Eastern  and  London  and  Blackwall  Companies,  jointly  or 
severally,  to  take  a  lease  or  transfer  of  the  existing  lease  of  the 
Southend  Railway,  "  upon  such  terms  and  conditions  as  by  this 
Act  authorised."  The  plain  ol)ject  of  the  14t]i  secti(.)n  is  to 
authorise  new  agreements,  generally,  as  to  working  arrangements, 
and  as  to  the  apportionment  of  receipts  and  expenses.  Such  new 
agreements,  as  to  "  working  arrangements,"  are  nowhere  else  in  the 
Act  expressly  authorised. 

*  For  these  reasons  I  think  that  the  order  ap])ealed  from   [*481] 
is  right ;  and  I  move   your  Lordships  that   the   appeal   be 
dismissed. 

Lord  Blackburn : — 

My  Lords,  I  am  also  of  opinion  that  the  order  below  was  right, 
and  that  the  appeal  should  be  dismissed  with  costs.  There  hav(^ 
been  three  points  on  which  the  Court  below  decided,  and  on  tw(» 
of  them  I  do  not  think  it  necessary  to  express  any  opinion.  ])y 
tliat  I  do  not  mean  to  be  underst(»:)d  or  supposed  to  say  tliat  tliey 
were  wi'ong,  but  merely  to  mean,  literally,  the  thing  whicli  I  say, 
that  it  is  not  necessary  to  form,  and  not  being  necessary  to  form, 
it  is  not  necessary  to  suggest,  any  opinion  whether  they  were  light 
or  wrong.  I  take  it  that,  as  far  as  the  main  point  to  be  considered 
is  concerned,  tliis  House  has  no  more  light  tlian  any  otin-r  tribunal 
'to   (le{iai-t   fi'oni   tlie   principle    oi    the   decisions  \\lii(;h    lia,\e    been 
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alixMtly  ani\('il  :it  ;  iiiore  partioulaily  1  allude  to  the  last  case  of 
Thr  Afiliburtf  Rdihrdij  Carriaije  luid  [ran  Coiapiiny  v.  Riche,  L.  R. 
7  H.  L.  Goo.  That  case  appears  to  iiie  to  decide  at  all  events  this, 
that  wliere  ihere  is  an  Act  of  railianuMit  ci'cating  a  corporation 
for  a  particular  purpose,  and  giving  it  powers  for  that  particular 
purpose,  what  it  does  not  expressly  or  impliedly  authorise  is  to  he 
taken  to  be  prohibited;  and,  consequently,  that  the  Great  Eastern 
■C-Vnnpany,  created  by  Act  of  Parliament  for  the  purpose  of  work- 
ing a  line  of  railway,  is  prohibited  from  doing  anything  that  would 
not  be  within  that  purpo.se. 

.My  Lords,  I  ([uite  agree  with  wliat  Lord  dustice  James  has  said 
un  this  first  point  as  to  prohibition,  that  those  things  which  are 
incident  to,  and  may  reisouably  aiul  properly  be  done  und^r  the 
main  purpose,  though  they  may  not  l)e  litei'ally  within  it,  would 
not  be  prohibited.  But  the  point  on  which  I  desire  to  say  that  T 
neither  form  nor  express  any  opinion,  is  whether  or  not  the  Court 
below  might  l)e  right  in  saying,  on  tlie  (piestion  to  which  the  in- 
junction was  directed,  namely,  the  lending  or  manufacturing  of 
Tolling  stock  for  the  purpose  of  lending  it  to  the  Tillniry  Company, 
that  that  was  permitted  in  the  particular  local   instance  of    the 

Tilbury  Eailway  Company.  I  agree  with  my  noble  and 
[*4821  learned  *  friend   on    the    woolsack    in  thinkings   when    we 

look  at  the  Act  of  Tarliament,  that  the  Legislature  m 
this  case  has,  not  merely  impliedly,  but  expressly.,  authorised  the 
directors  of  the  Great  Eastern  IJailway  Company  to  do  all  tluU 
they  have  done,  namely,  to  ent'T  into  arrangements  with  the  Til- 
bury Company  respecting  rhe  working  of  that  line,  by  which  they 
were  to  supjily  that  line  with  all  the  locomotive  power,  carriages, 
and  other  rolling  stock  which  were  required  for  working  that  line. 
I  think  that  is  not  merely  impliedly  authorised,  but  is  expressly 
authorised,  by  the  Act  of  Parliament  in  question,  26  &  27  Yict. 
c.  69,  and  particularly  by  the  14th  section. 

It  must  be  remembered,  that  at  the  time  that  Act  was  passed 
the  two  companies  (now  combined  as  the  Great  Eastern  Eailway 
Company, but  then  knovvn  as  the  Eastern  Counties  and  the  London 
and  Pdackwall  Railway  Companies),  and  the  Tilbury  Cojupany,  were 
altogether  separate  companies.  I  should  sav,  farther,  that  the 
Tilbury  line  had  been  let  for  -.j  limited  period,  namely,  twenty-one 
years,  to  Messrs.  Peto  &  Co.,  who  were  the  lessees  of  the  line ;  and 
there  was,  in  fact,  an  agreement  made,  by   which   the    Eastern 


K.  C.  VOL.  XXII.]         SECT.  II.  —  STATUTOr.V    POWERS.  12' 

No.  12.  —  Attorney-General  v.  Great  Eastern  Ry.  Co.,  5  App.  Cas.  482,  483. 


Counties  Company  agreed  with  Messrs.  Peto  to  work  the  line  for 
tlieni,  in  the  sense  that,  during  the  existence  of  that  agreement  or 
lease,  they  were  to  furnish  all  the  locomotive  power  and  rollin<T 
stock,  and  do  all  those  things  which  the  present  application  is 
intended  to  prevent.  That  arrangement,  though  certainly  not 
^expressly  autliorised,  has  heen  impliedly  sanctioned  hv  some 
allusions  to  it  in  previous  Acts.  It  is  in  the  Act  now  in  question 
recited  that  there  was  such  an  agreement ;  and,  having  recited  that 
the  preamhle  proceeds  to  say  what  it  is  now  desirable  to  do.  It 
■says :  "  And  whereas  it  is  expedient  that  the  London,  Tilbury,  and 
Southend  Eailway  Company,  The  Lessees,  and  the  Great  Eastern 
and  London  and  Blackwall  Eailway  Companies  respectively  should 
be  enabled  to  agree  upon  such  alterations  in  the  terms  of  the  lease, 
in  the  arrangements  for  working  the  said  railway,  and  in  tlie 
-apportionment  of  the  receipts  and  expenses  as  by  this  Act  author- 
ised ;  and  that  the  Great  Eastern  and  London  and  Blackwall 
Railway  Companies,  jointly  or  severally,  should  be  empowered  to 
take  a  lease  or  transfer  of  the  existing  lease  of  the  London,  Tilbury, 
and  Southend  Railway,  upon  such  terms  and  conditions  as 
by  *  this  Act  authorised."  I  think  that  those  words,  "  Such  [*  48.''] 
terms  and  conditions  as  are  by  this  Act  authorised,"  may 
be  properly  considered  to  override  the  whole.  Cue  of  the  condi- 
tions is,  that  it  is  expedient  that  the  companies  should  be  author- 
ised "  to  agree  upon  such  alterations  in  the  terms  of  the  lease,  in 
the  arrangements  for  working  the  said  railway,  as  by  this  Act 
authorised."  This  is  merely  the  preamble  reciting  what  is  desir- 
able ;  then  it  proceeds,  "  And  whereas  the  several  purposes  afore- 
said cannot  be  effected  without  the  authority  of  Parliament," 
and  the  Act  proceeds  to  carry  the  purposes  into  effect. 

Now,  it  was  urged  that  "  the  arrangements  for  working  the  said 
railway,"  ■prinid  facie  and  naturally,  would  mean  the  then  existing 
arrangements  between  the  Eastern  Counties  and  Messrs.  Peto  Sc 
Co.,  the  lessees.  It  would  embrace  that  uudoulttcilly,  l)ut  1  do  not 
think  it  is  confined  to  that.  T  do  not  think  it  would  have  l)een  at 
all  necessary,  if  it  had  been  confined  to  that,  that  the  London  and 
Blackwall  Railway  Company  and  the  London,  Tilbury,  and  South- 
end Railway  Company  should  agree  upon  allcring  the  terms  of  an 
arrangement  between  Messrs.  Peto  and  the  Eastern  Counties  Rail- 
way Com]iaiiy  with  which  these  two  other  c(ini]»ani<'s  had  nothing 
whatever  to  do.       It  seems  to  me  that  th(;  more  natural  and  plain 
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iiu>;ii'.in_L;  «it"  this  lucaiiiMt'  is  that  all  the  anaimemciits  for  the  time 
lu'in;4  t"i"  the  working  (if  the  railway  are  to  l)e  altered  as  tlu;  coiii- 
jianios  may  re(iuir('.  in  such  manner  as  by  this  Act  siilisequently 
authorised. 

X«iw,  my  Lords,  passing  from  the  preamble,  the  eailier  sections 
down  to  the  loth  contain  nothing  expressly  authorising  any  alter- 
ation in  the  arrangements.  It  has  been  attempted  to  be  argued 
that  the  4th  section  does  this  impliedly,  but  there  is  nothing 
certainly  pointed  to  this  effect.  Then  comes  the  14th  section,  and 
it  sn}'s  :  "  The  two  companies  "  —  that  is  the  Eastern  Counties  and 
the  London  and  Llackwall  Companies  —  "  may  enter  into  agree- 
ments in  respect  to  the  working,  maintenance,  and  management  of 
the  Extension  Railway,  or  any  part  thereof."  Now  that  seems  to 
me  distinctly  to  mean,  following  np  the  pn^amble,  that  it  is  desir- 
able that  they  siiould  be  able  to  make  such  alterations  in  the 
arrangements  as  the  two  companies  may  agree  upon.  "What  altera- 
tions are  these  ?  That  tlie  two  companies  may  enter  into  agreements 
with  respect  to  the  working.  I  will  leave  the  other  point 
[*  484J  out  of  *  the  way  for  the  moment.  Enter  into  arrange- 
ments with  whom  ?  Certainly  they  cannot  alter  the  work- 
ing v.hilst  the  line  is  in  the  hands  of  the  lessees  without  entering 
into  an  agreement  with  the  lessees.  If  it  is  in  the  actual  occupa- 
tion of  the  Southend  IJailway  Company  itself,  they  cannot  alter  the 
arrangements  without  entering  into  an  agreement  with  that  cou)- 
paiM-.  Therefore  it  seems  to  me  that  the  ufttural  effect,  taking  the 
ordi.iary  meaning  of  the  words,  would  be  that  the  two  companies 
are  authorised  to  enter  into  agreements  with  those  who  would  be- 
the  necessary  parties  to  it ;  and  I  should  think,  witiiout  more,  that 
that  would  necessarily  imply  that  the  party  with  whom  they  were 
to  make  the  agreement  had  authority  to  make  it;  but  I  must  own,, 
notwithstanding  what  Mr.  Kay  said  in  his  reply,  that  it  does  not 
strike  me  that  the  Southend  Company  needed  any  authority  to 
entfer  into  any  agreements  for  the  purpose  of  working  the  line.  I 
quite  agree  that  a  company  cannot  make  a  lease  without  the 
authority  of  Parliament.  That  has  been  expressly  decided,  and  I 
quite  agree  that  where  an  agreement  under  the  shape  and  colour  of 
a  working  agreement  really  amounts  to  a  lease,  so  as  to  be  a  dele- 
gation of  the  whole  concern  and  all  its  powers,  that  is  as  operati\"C 
a.^  a  lease  itself.  But  1  do  not  think  that  the  agreements  that  are 
here  pointed  to,  and  the  agreement-^  that  were  actually  made,  do  in ' 
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the  slightest  degree  amount  to  a  lease.  1  can  see  no  reason  why 
the  Southend  Company  might  not  make  nn  agreement  with  an  in- 
<lividual,  and  say,  Instead  of  our  buying  and  making  and  keepinof 
locomotive  engines  of  our  own,  we  will  contract  with  you  that  you 
shall  supply  locomotive  engines,  and  instead  of  our  buying  and  be- 
voming  possessors  of  carriages  of  our  own,  we  will  hire  them  ;  or 
why  they  might  not  say,  Instead  of  ourselves  keeping  up  and 
maintaining  our  own  railway,  we  will  make  iin  agreement  with  you, 
a  contractor,  who  shall  keep  up  the  railway  and  maintain  it.  This 
■does  not  amount  to  delegating  the  powers  of  the  company ;  it  does 
not  amount  to  doing  anything  extraneous  to  the  powers  which  the. 
company  has  obtained,  and  I  cannot  see  that  it  would  need  pailia- 
mentary  authority  to  enable  them  to  do  any  one  of  these  thing  ,  I 
■i3annot  lielp  thinking  that  the  fallacy  of  the  argument  there  is,  tiiat 
it  supposes  that  whilst  the  Eastern  Counties  and  the  London  and 
Blackwall  Eailway  Companies  required  parliamentary  authority  to 
apply  their  funds  for  the  purposes  of  supplying  locomotive 
ongines,  it  follows  that  *  the  Southend  Company  would  [*  48,")] 
have  required  parliamentary  authority  before  they  paid  for 
the  hiring  of  those  engines. 

That  does  not  seem  to  me  to  follow  at  all;  hut  probably  it  is 
not  necessary  to  decide  anything  of  the  sort ;  for  I  tliink  the  true 
<-onstruction  of  the  14th  section  is  that  when  it  is  said  you  may 
make  an  agreement  for  working  the  railway,  that  necessarily 
means  you  may  make  an  agreement  with  those  who  possess  and 
occupy  the  railway  as  to  which  the  agreement  is  to  be  made  ;  and 
if  it  is  necessary,  it  would  l)y  implication  follow,  not  only  tlipl  tlic 
two  companies  are  authorised  to  make  that  agreement,  but  that 
tlu'  other  company  is  authorised  to  enter  into  that  agreement  also. 

Now,  taking  that  view  of  the  section,  it  will  follow  that  all  thai 
the  defendants,  the  now  i-espondents,  have  done,  and  all  that  they 
])ropose  to  do,  and  all  that  the  api)ellants  liave  aj)plied  to  cnjoiii 
tluun  from  doing,  namely,  letting  for  hire  and  nianiifact  ui  iii'_; 
for  the  purpose  of  letting  for  hire,  to  the  Tilbury  and  Southcinl 
<Jompany,  rolling  stock,  is  expressly  authorised  by  the  terms  of 
this  Act,  and,  consequently,  on  that  ground,  and  without  anything 
farther,  the  application  must  fail. 

1  have  already  said  that  the  first  point  is  one  on  which  I  wislu  <! 
to  express  no  oi»ini(jn  as  to  whether  or  not  this  particular  thing 
-does  con)e  within  the  ofdiiinrx   powers  of   a  company.     Tlu-  si'''on.l 
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point,  which  is  whether  or  not  the  case  is  a  proper  one  for  the 
Attorney-General  to  interfere  in,  and  ti»  what  extent  the  powers^ 
of  the  Attorney-(}eneral  in  .snch  cases  go,  is  one  which  1  consider 
of  great  importance,  and  whenever  it  l)econies  necessary  to  decide 
tliat  qnestien  1  shonld  desire  to  look  into  it  very  carefnlly,  and  to 
consider  carefully  what  was  the  proper  doctrine  to  be  applied  in 
such  a  ease ;  but  in  this  case,  after  the  decision  which  I  would 
advise  your  Lordships  to  come  to,  and  which  I  believe  the  House 
will  come  to,  that  sect.  14  expressly  authorises  the  company  to  do 
all  that  it  has  done,  it  is  quite  unecessary  to  decide  anything  on 
that  last  point,  ou  which,  therefore,  I  neither  express  nor  form  any 
opinion. 

Lord  Watson  :  — 

My  Lords,  the  main  question  in  this  appeal  is,  whether  it  was 
ultrtt  vires  of  the  respondents  to  let  for  hire  to  the  London,  Tilbury,. 
and  Southend  Railway  Company,  rolling  stock  and  loco-^ 
[*486J  motive  *  power  npon  the  terms  and  conditions  embodied  in 
an  agreement  between  the  two  companies  dated  the  1st 
day  of  June,  1876.  If  that  question  be  decided  in  the  affirmative,, 
the  point  which  has  been  so  fully  argued  in  regard  to  the  power 
of  her  Majesty's  Attorney-General  does  not  arise  for  decision  in 
the  case. 

I  cannot  doubt  that  the  principle  by  which  this  House,  in  the 
case  of  the  Aslibury  Railway  Company  v.  Riche,  L.  R.  7  H.  L.  653,. 
tested  the  power  of  a  joint  stock  company  registered  (with  limited 
liability)  under  the  Companies  Act  of  1862,  applies  with  equal  force 
to  the  case  of  a  railway  company  incorporated  by  Act  of  Parliament. 
That  principle,  in  its  application  to  the  present  case,  appears  to 
me  to  be  this,  thai  when  a  railway  company  has  been  created  for 
^lublic  purposes,  the  Legislature  must  be  held  to  liave  prohibited 
(ivery  act  of  the  company  which  its  incorporating  statutes  do  not 
warrant  either  expressly  or  by  fair  implication.  It  follows  that 
the  Great  Eastern  Company  has  exceeded  its  statutory  powers 
unless  it  can  be  shown  that  the  company  has  statutory  authority,, 
express  or  implied,  to  let  rolling  stock  and  plant  on  hire  to  the 
Southend  Railway  Company. 

The  Great  Eastern  Railway  Company  has  absorbed  the  under- 
taking and  has  become  vested  with  the  whole  powers  and  privi-. 
leges  of  the  Eastern  Counties  and  London  and  Blackwall  Companies- 
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botli  of  wliich  were  in  iiitiinate  relation  with  the  Southend  Railway 
Company.  A  railway  was  constructed  by  those  two  companies  in 
virtue  of  statutory  powers  which  proceeded  upon  the  recital  that 
"  If  such  railway  were  constructed  and  worked  in  connection  with 
the  Eastern  Counties  Railway  and  the  London  and  Blackwall  Rail- 
way, the  same  would  be  of  great  public  advantage."  The  cost  of 
construction  was  met  by  the  issue  of  new  shares  called  London,. 
Tilbury,  and  Southend  extension  shares  ;  and  the  undertaking  wa,s 
managed  by  a  joint  committee  appointed  by  the  boards  of  the  two 
companies.  Had  matters  continued  in  that  position  until  1877 
the  present  question  as  to  the  power  of  the  (, Treat  Eastern  Com- 
pany could  hardly  have  arisen.  Indeed  it  was  not  contended  for 
the  appellants  that  prior  to  the  passing  of  the  London,  Tilbury, 
and  Southend  Extension  Act,  1862,  the  Eastern  Counties  and 
London  and  Blackwall  Companies,  or  either  of  them,  had  not 
the  right  to  make  an  arrangement  for  working  the  Southend 
*  Railway  with  their  own  plant.  But  the  appellant  main-  [*  487] 
tained  that  any  such  implied  power  was  necessarily  brought 
to  an  end  by  the  change  which  that  Act  operated  upon  the  relations 
previously  subsisting  between  the  two  companies  and  the  Southend 
imdertaking ;  inasmuch  as  the  holders  of  Southend  shares  were 
thereby  constituted  a  separate  and  independent  corporation,  in 
which  both  the  undertaking  and  its  management  l»ecanie  thence- 
forth vested. 

I  should  have  had  great  difficulty  in  determining  whether,  niid 
how  far,  any  rights  to  make  arrangements  for  working  the  Soutli- 
end  line,  of  the  character  (tf  those  under  the  consideration  of  tlic 
House,  were  impaired  by  the  creation  of  the  new  company,  ha\ing 
regard  first  to  the  professed  purpose  of  the  Act  of  1862,  which, 
according  to  the  preamble,  was  U)  give  the  jtrojirietors  of  ihr 
London,  Tilbury,  and  Southend  Extension  shares,  that  which  they 
had  not  before,  "  a  voice  or  control"  in  the  management  of  the 
railway  and  the  appointment  of  directors;  secondly,  tit  the  fact 
that  two  thirds  of  the  Soutliend  board  of,  directors  must  Id-  nomi- 
nees and  also  members  of  the  respective  boards  of  llie  I'];iste.rii 
Counties  and  London  and  Blackwall  Companies;  and,  lliirdly,  to 
the  broad  terms  of  that  section  of  the  Act,  sect.  '.\2,  whicli  saves^ 
the  rights,  powers,  and  privileges  previously  vested  in  the.se  tw(> 
companies. 

But,  my  Lords,  it  is  not  necessary  to  decide  these,  various  (^ues- 
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tions,  becau.><('  1  A'j^wr  with  your  l.niil.sliips,  ami  Liu;  luajdritv  ot 
the  Court  of  Ajipcal,  in  thinking  that  the  reciuired  power  is  con- 
ferred upon  till'  le.spondents  in  express  terms  by  the  r.oiulou, 
Tilbury,  ami  Southend  Railway  Act  of  I860. 

The  14lh  section  of  that  Act  provides  thai  the  two  conqjanies 
now  represented  by  the  respondents  "  may  enter  into  agreements 
with  respect  to  the  maintenance  and  management  of  the  extensitJii 
railway  or  any  part  tlna-eof.'  These  words,  according  to  their 
natviral  meaning,  seem  to  me  to  give  the  two  companies  direct 
authority  to  agree  with  any  person  or  corporation  having  power  to 
contract  on  behalf  of  the  Southend  undertaking,  to  su])ply  hx'onio- 
tives  and  rolling  stock  upon  terms  similar  to  those  contained  in 
the  agreement  of  the  1st  of  June,  1876,  between  the  Great  Eastern 
and  the  Southend  ('(nnpanies. 

It  is  contended,  however,  that  the  power  conferred  by  sect.  14 
is  merely  a  power  to  the  two  companies  to  enter  into  mutual 
[*  488]  *  agreements,  in  the  event  of  both  or  either  of  them  be- 
coming lessees  or  lessee  of  the  Southend  line  under  tin- 
provisions  of  .sect.  4. 

The  language  of  the  14th  section  expresses  no  such  limitation. 
nor  does  it,  in  my  opinion,  warrant  the  inference  that  any  suiii 
limitation  was  contemplated.  And  the  able  argument  for  tlic 
appellants  has  failed  to  satisfy  me  that  the  context  of  the  Act, 
necessitates  a  construction  of  sect.  14  limiting  the  powers  thereby 
conferred  upon  the  two  companies  to  agreements  infer  sc. 

An  examination  of  the  preand)le  and  enacting  clauses  of  the  Act 
leads  me  to  these  conclusions  —  that  the  separate  head  of  the 
])reamble  regarding  "  arrangements  for  working  tlie  said  railway," 
does  not  refer  to  leases  or  to  alterations  and  re-adjustments  of 
existing  apportionments  of  tolls  and  charges,  l)ut  to  future  arrange- 
ments similar  in  character  to  the  working  agreement  at  that  time 
subsisting  between  the  Great  Eastern  Company  and  Messrs.  Brassey 
&  Co.,  the  lessees — that  the  only  enactments  which  meet  that 
head  of  the  preambk;  are  to  be  found  in  sect.  14:  and  that  these 
enactments,  when  read  according  to  tiieir  'prima  fncic  signification, 
more  fully  satisfy  the  preamble  than  when  read  aocording  to  the 
narrower  construction  now  suggestad. 

A»ain  it  is  said  that  if  the  wader  construction  be  adopted  the 
object  of  the  clause  would  fail,  because  the  Southend  Company 
never  possessed,  and  there  has  not  been  expressly  conferred  ni)on 
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it,  any  power  to  enter  into  a  working  agreement  which  amounts  to 
n  delegation  of  its  statutory  powers.  But  T  entirely  agree  with 
}()ur  Lordships  that  such  a  power  on  the  part  of  the  Southend 
Company  is  fairly  derivable  from  these  provisions  which  give 
authority  to  the  Southend  and  Loudon  and  Blackwall  Companies, 
when  taken  in  connection  with  the  otlier  provisions  of  the  Act. 

I  therefore  concur  in  the  judgment  which  your  Lordships  have 
•expressed. 

Order  appealed  from   affirmed  ;  and  appeal  dismissed,  ivith 
costs. 

Lords'  Journals,  27th  May,  1880. 

ENGLISH   NOTES. 

Tlie  case  of  the  Ashburj/  R//.,  &c.  Co.  v.  Riche,  referred  to  iu  tlio 
judgments  of  the  principal  case,  will  be  found  fully  reported  as  No.  G  of 
<•  Agency,"  2  E.  C.  304. 

It  will  be  observed  that  in  the  iirinci[)al  case  tlie  (juestiou  was  raised, 
which  the  House  of  Lords  found  it  unnecessary  to  decide,  wlictlicr  the 
•complaint  of  persons  interested  merely'  as  rival  nianufactnrers.  gave 
ground  for  the  intervention  of  the  Attorney-General. 

In  a  case  carefully  considered  by  Vice-Chancellor  Kixokksmov, 
Attorney-Gcneyal  v.  Great  NnrfJicrii  Railwaj/  Co.  (1860),!  Dr.  &  Sin. 
154,  29  L.  J.  Ch.  794,  where  the  railway  company  were  found  to  bt' 
carrying  on  surreptitiously  a  traffic  in  coals  on  a  scale  which  tlireat- 
ened  to  engross  and  dominate  the  northern  trade,  tlie  VrcK-CnANCKLi.on 
granted  an  injunction  on  the  ground  that  the  company  was  engafjjcd  in 
an  unlawful  trade,  which  threatened  to  become  a  monopoly,  so  that  if 
not  already  injurious  to  the  public  interest  it  was  likely  to  become  so. 

Where,  however,  there  is  a  diix'ct  iiifrinj^emcnt  of  piiMic  ri^lit.  r.  ;/. 
by  int(!rfer(!nce  with  a  liighway  or  navigable  stream,  there  is  no  doubt 
of  the  right  of  the  Attorney-General  to  sue  for  an  injunction,  even 
without  proof  of  actual  injury.  Affor/iffz-Cc/ii'm/  \ .  S/n-cirstnfr//,  (Vv. 
{K!ng.dand)  Bridge  C<>.  (1882).  2!  (h.  I).  7r.-_>.  .-,1  L.  J.  Ch.  71(;,  IC 
L.  T.  687,  30  W.  E.  91G. 

AMKlilCAX    XOTKS. 

The  general  subject  of  the  powers  of  railroad  corporations  is  trciiHcil  iii 
AV^ood  on  Railroads,  Minor's  ed.  vol.  i.  ch.  x.  ;  Pierce  on  |{;iilroads,  cii.  xi\.: 
ir>  Am.  cSc  Eng.  Hncycl.  of  baw,  bst  ed.  SOo-H'Jfi. 

Mr.  Wood,  after  stating  the  rules  of  law  as  to  the  implied  power  ot  ordi- 
nary corjioratious.  adds:  "  In  considering  the  general  doctrine  as  to  the  powcr-s 
VOL.   XXII.  — 9 
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of  corporate  bodies  as  applied  to  railroad  companies,  regard  is  to  be  had  to 
the  public  character  of  such  companies,  and  to  the  nature  of  the  enterprises 
wliich  tliey  forward;  as  a  consequence,  more  liberal  rules  of  construction  are 
adopted  than  in  the  case  of  corporations  created  solely  for  the  pecuniary 
benefit  of  stockholders."     Op.  cit.  sect.  169- 

Mr.  Pirrco,  in  speaking  of  the  implied  power  of  railroad  companies  to 
make  contracts,  says:  "  The  power,  whether  express  or  imjilied,  must,  in 
view  of  the  purposes  and  methods  of  such  an  enterprise,  be  allowed  a  libeial 
scope.  The  company,  by  custom  and  necessity,  conducts  operations  which 
are  extensive  and  miscellaneous.  It  holds  wide  relations  with  local  and  gen- 
eral business.  It  is  often  designed  not  merely  to  convey  passengers  and  goods 
upon  its  own  road,  but  to  be  a  part  of  an  extended  line  of  transportation.  Its 
capacity  to  make  contracts  cannot,  therefore,  be  measured  by  the  narrow  and 
rigid  rules  whicli.  were  applied  at  an  early  day  to  business  or  commercial  cor- 
porations, still  less  by  those  which  govern  municipal  and  eleemosynary  corpo- 
rations."    Pierce  on  Railroads,  p.  499. 

So,  in  Mayor  if  City  Council  of  Baltimore  v.  Baltimore  <^'  Ohio  R.  Co.,  21 
^Maryland,  50.  91,  the  Court  said:  '-It  must  also  be  borne  in  mind,  that  we 
are  not  dealing  with  an  ordinary  private  corporation,  created  only  for  the 
pecuniary  benefit  of  its  stockholders.  The  powers  granted  to  the  appellee 
are  of  the  most  extensive  and  comprehensive  kind,  involving  in  their  exercise 
great  public  interests,  to  promote  which  was  the  chief  object  of  its  charter. 
Looking  to  the  great  and  important  objects  which  the  Legislature  designed  to 
accomplish  by  the  charter  of  the  Baltimore  and  Ohio  Railroad  Company,  the 
Court  of  Api^eals  (in  6  Gill,  297)  have  declared  the  rule  by  which  its  charter 
ought  to  be  construed. 

"  After  stating  that  the  Legislature  regarded  the  completion  of  the  work  as 
a  '  great  State  object,'  the  Court  say :  '  In  expounding,  therefore,  those  pro- 
visions of  the  charter  of  the  company,  by  which  its  expressed  privileges  and 
exemptions  are  imparted,  liberal  rules  of  interpretation  for  its  benefit  ought 
to  be  adopted  to  effectuate  the  benevolent  designs  of  the  Legislature,  and  not 
such  rules  of  restriction  and  liniitation  as  should  be  applied  to  charters  of 
companies  incorporated  for  the  peculiar  benefit  of  their  stockholders.'  " 

The  tendency  of  Courts  to-day  is  to  be  extremely  liberal  in  construing  the 
powers  of  railroad  companies.  Dimpfel  v.  Ohio  Sf  Mi.'^sissippi  Ji.  Co.,  9  Bissell 
(U.  S.  Circ.  Ct.),  127;  Wood  on  Railroads,  Minor's  ed.  s.  170,  citing  the 
principal  case,  and  Branch  v.  Jesup,  lOt!  United  States,  -168  ;  Green  Bay  §■  Min- 
nesota R.  Co.  V.  Union  Steamboat  Co.,  107  United  States,  98;  Low  v.  Central 
Pacific  R.  Co.,  52  California,  53;  State  Board  of  Agriculture  v.  Citizens^  Street: 
Ry.  Co.,  47  Indiana,  407 :  Cheever  v.  Gilbert  Elevated  R.  Co.,  43  New  York 
Super.  Ct.  478;  Indianola  v.  Gulf,  Western  Texas,  ^  Pacific  R.  Co.,  56 
Texas,  594. 

A  leading  case  illustrating  the  limitations  upon  the  implied  powers  of  rail- 
road companies  is  Daris  v.  Old  Colony  R.  Co.,  131  Massachusetts,  258.  There 
it  was  held  that  it  was  beyond  the  powers  of  a  railroad  corporation  to  guaran- 
tee the  payment  of  the  expenses  of  a  musical  festival,  although  the  contract 
was  made  with  the  reasonable  belief  that  the  holding  of  the  festival  would  be 


K.  C.  VOL.  XXII.]        SECT.  II.  —  STATUTORY   POWERS.  131 

No.  13.  —  Fountaine  v.  Carmarthen  Ry.  Co.  —  Rule. 

of  great  pecuniary  benefit  to  the  corporation  by  increasing  its  proper  business. 
Tin  AY,  Ch.  J.,  speaking  for  the  Court,  said  :  "  The  holding  of  a  '  world's  peace 
jubilee  and  international  musical  festival '  is  an  enterpiise  wholly  outside  the 
objects  for  which  a  raiiroad  corporation  is  established;  and  a  contract  to  pay, 
or  to  guarantee  the  payment  of  the  expenses  of  such  an  enterprise,  is  neitlier 
a  necessary  nor  an  appropriate  means  of  carrying  on  the  business  of  tlie  rail- 
road corjioration,  is  an  application  of  its  funds  to  an  object  unautliorized 
and  impliedly  prohibited  by  its  charter,  and  is  beyond  its  corporate  powers. 
Such  a  contract  cannot  be  held  to  bind  the  corporation,  by  reason  of  the  sup- 
posed benefit  which  it  may  derive  from  au  increase  of  passengers  over  its 
road,  upon  any  grounds  that  would  not  hold  it  equally  bound  by  a  contract  to 
partake  in  or  to  guarantee  the  success  of  any  enterprise  that  might  attract 
population  or  travel  to  any  city  or  town  upon  or  near  its  line.' 

Mr.  Wood,  in  commenting  on  this  case  (sect.  170),  says:  "  Tf  a  railroad 
corporation,  for  the  purpose  of  increasing  its  business,  may  lend  its  credit  or 
expend  its  money  in  one  enterprise  entirely  foreign  to  the  purpose  of  its  incor- 
poration, it  may  do  so  in  another,  and  we  at  once  concede  to  them  authority 
under  this  pretext  to  open  mines,  to  erect  manufacturing  establishments,  and 
enter  recklessly  into  an  unlimited  field  of  enterprises  which  were  never  con- 
templated by  the  Legislature  or  by  its  shareholders,  and  which  are  in  no  sense 
a  legitimate  incident  to  its  actual  or  express  authority." 

An  important  limitation  upon  the  powers  of  all  "  quasi-public \"  corpora- 
tions is  to  be  found  in  the  rule  that  they  cannot,  without  the  consent  of  the 
state,  cast  off  the  public  duties  which  they  have  undertaken  by  accepting 
their  charters,  or  organizing  for  public  purposes  under  general  laws,  and 
hence  cannot,  without  legislative  consent,  alien,  mortgage,  lease,  or  otherwise 
dispose  of,  any  franchise  needful  in  the  perfurmance  of  their  obligations  to  the 
state.  7  Thompson  on  Corporations,  sect.  8392;  Commonwealth  v.  Smith,  10 
Allen  (Mass.),  448;  Richardson  v.  Sibley,  11  Allen  (Mass.),  65;  Stockton  v. 
Central  U.  Co.,  50  New  Jersey  Eq.  52,  Smith  v.  Cornelius,  41  West  Virginia,  59. 


No.  13.  —  FOUNTAINE   v.   CARMAETHEN   RAILWAY 
COMPANY. 

(1868.) 

RULE. 

Where  directors  of  a  railway  company  purport  in  the 
name  of  the  company  to  do  what  is  in  excess  of  the  powers 
of  the  company,  the  act  is  void  ;  but  if  they  do  what  is 
within  the  power,  although  they  omit  a  preliminary  re- 
<[uired  by  the  statute  before  the  power  can.be  exercised, 
the  act  is  valid  and  binding  on  the  company. 
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Fountaine  v.  Carmarthen  Railway  Company. 

1..  1{.  .■)  K.i.  :iir,-:ii':)  (s.  ( .  :i:  L.  ,J.  Cli.  a2'.):  ic  W.  K.  476). 

[•UO]    llaihraij   Coinjuniij.  —  Power  of  re-burnnrimj.        ( 'omjxDiii^s   Clauses  Act, 

sects.  -VJ,  10. 

In  December,  185!),  a  railway  comiiany  luiviii.;  power  to  borrow  £(JO,()n() 
by  debentures  liad  raised  tlie  wliole.  In  October,  lS(i4,  whil.st  the  wliok* 
of  the  debt  was  outstanding,  the  directors  issued  a  debenture  for  £500 
to  W.  In  Novenilier,  1864.  (j.,  tlie  holder  of  twelve  debentures  for  £50(» 
each,  recovered  judgment,  and,  by  taking  the  rolling  stock  in  execution,  satis- 
fied liis  debt;  and  in  December,  18(54,  K..  the  holder  of  five  debentures  tor 
like  amounts,  obtained  in  like  manner  payment  of  four  of  them  and  part  pay- 
ment of  the  fifth.  In  February,  ISO."),  the  directors  re-issued  four  debentures 
for  £500  to  E..  in  return  for  his  cheque  for  £1000,  and  an  over-due  Lloyd's 
bond  for  £1000.  In  March.  1865,  they  re-issued  ten  more  debentures  for 
£.500  to  E.  for  cash:  and  in  July,  1865.  they  issued  a  debenture  for  £1000  to 
L.  under  an  agreement  for  the  hire  of  engines.  No  general  meeting  was  held, 
under  the  o9th  sectiun  of  the  Companies  Clauses  Act,  to  confirm  this  re-bor- 
rowing: — 

He'll,  that  the  debenture  issued  to  W.  was  void  :  tliat  the  debentures  issued 

to   E.  for  cash  were  valid,    notwithstanding  the   want  of  a  geneii.l 

[*ol7]  *  meeting,  but  that  the  debentures  issued  in  exchange  for  the  Lloyd's 

bond  were  good  only  to  the  extent  to  which  the  bond  might  be  good,  and 

that  those  issued  under  the  agreement  with  L.  were  good  only  to  the  extent  of 

moneys  actually  advanced. 

Further  consideration. 

In  the  month  of  December,  1 859,  the  Carmarthen  and  Cardigan 
Eailway  Company,  who,  by  their  special  Acts,  which  incorporated 
the  Companies  Chiuses  Consohdation  Act,  liad  power  to  borrow  on 
debentnres  the  sum  of  £60,000,  liad  raised  the  whole  of  this 
amount  by  tlie  issue  of  debentures  ;  two  of  whicli,  for  £500  each, 
dated  the  1st  of  October,  1S59.  and  issued  to  John  Jay,  a  con- 
tractor, were,  on  tlie  21st  of  Jainiary.  1861,  transferred  to  the 
plaintiff,  Charles  Fountaine,  who.  on  the  1st  of  October,  1861, 
presented  thmn  for  payment ;  but  ucitlier  ]irincii)al  nor  interest  was 
paid. 

On  the  5th  of  October,  1864,  a  meeting  of  directors  was  held, 
pursuant  to  which  a  debenture  for  £500,  dated  the.  1st  of  Octobei-. 
was  issued  in  favour  of  one  William  Weeks.  At  this  time  the 
whole  of  the  £60,000  was  outstanding. 

In  October, -1864,  William  Quilter,  who  held  twelve  debentures 
for  £500  each,  issued  pursuant  to  resolutions  in  1 859,  brought  an 
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action  against  the  company,  and  judgineut  having  heen  consented 
to,  he  issned  execution,  under  which  certain  plant,  materials,  and 
rolling  stock  beloughig  to  the  company  were  sold,  and  out  of  the 
proceeds  tlie  twelve  debentures  were  paid  off  in  November,  18(U. 

In  October  and  December,  1864,  John  ]\lessei'  Knight,  the  holder 
uf  iive  debentures  of  like  amount,  also  issued  in  185!),  brought 
actions  and  recovered  judgment,  and  out  of  the  proceeds  of  sale 
und  ;r  the  execution  in  Quilter's  action,  four  of  these  were  fully,  and 
the  Mfth  partly,  paid  off. 

In    the    same  month   of  October,   1861,  this   bill   was   tiled    b}' 
Chailes  Fountaine,  suing  on  behalf   of  himself  and  all  other  the. 
debenture  holders,  against  the  company,  praying  for  an  account, 
for  an  inquiry  as  to  what  other  mortgages  and  charges  there  W(^re 
upoii  the   undertaking  of   the   company,   and  upon   the   tolls  and 
sumy  of  money  comprised  in  the  debentures,  and  what  sums  of 
money  were  due  by  virtue  of  the  same ;  for  a  receiver ;  and  that 
the  tolls  and  sums  of  money  arising  by  virtue  of  the  com- 
]>any's  *  Act,  and  the  profits  arising  from  the  undertaking,  [*  318] 
might,  after  payment  of  the  necessary  expenses,  be  applied 
in  keeping  down  the  interest,  and  in  payment  of  the  princi])al  due 
th^>  debentures. 

On  the  25tli  of  November,  1864,  an  order  was  made  appointing 
a  leceiver,  and  directing  him  to  apply  the  tolls,  rates,  and  profits, 
after  payment  of  the  necessary  expenses  of  the  unck'rlaking,  in 
keeping  d(jwn  the  interest  on  the  debentures,  and  in  payment  of 
the  principal. 

In  pursuance  of  a  resolution  at  a  meeting  of  directors  Iiehl  im 
the  21st  of  February,  1865,  the  directors  of  the  comi)any  issued 
four  debentures  of  £500  each  to  George  Eaglesfield  in  return  for 
his  cheque  for  £1000  and  an  overdue  Lloyd's  bond  for  £1000,  tin' 
interest  whereon  was  paid  to  Mr.  Eaglesfield  out  of  the  £1000  i'oi- 
which  the  cheque  was  given.  Pursuant  to  another  resolution  of 
directors  passed  on  the  22nd  of  March,  1865,  ten  other  debeutuies 
for  £500  each  weie  issued  to  Mr.  Kaglcsfield  for  cash  ;  and,  imisu- 
ant  to  another  resolution,  on  the  25th  of  July,  1865,  a  debentuie 
for  £1000,  together  with  a  Lloyd's  bond  for  the  like  amount,  weie 
issued  to  John  Edward  Lucas,  pursuant  to  the  terms  under  w  liich 
certain  locomotives  were  let  to  and  hired  by  the  company  umler 
an  indenture  of  lease  dated  the  3rd  of  August,  1865,  and  mailc 
y)etween  Lucas  of  tlic  one  ])art  ,  :)■     "      rrimpany  of  the  oilier  jiart. 
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On  till'  ]2th  of  June,  1865,  Robert  How  was  appointed  receiver; 
and  on  llu-  lUlli  oi  June,  1865,  a  decree  wa.s  made  foi-  an  account 
and  inquiry,  and  the  receiver  was  ordered  to  l>e  continued. 

The  chief  clerk  had  certified  the  above  facts,  and  had  reserved 
for  the  consideration  of  the  Court  the  question  of  whether  the 
debentures  issued  to  Weeks,  Eaglestield,  and  Lucas  were  duly 
executed  by  the  company  under  the  powers  of  their  Acts. 

Mr.  G.  M.  Giffard,  Q.  C,  and  Mr.  Whitl)read,  for  the  plaintiff:— 

The  debenture  issued  to  Weeks  was  issued  before  Quilter  and 
Knight  were  satisfied,  and  consequently  whilst  the  whole  of  the 
£60,000  was  outstanding. 

The  first  four  issued  to  Eaglesfield,  being  two  of  them  in  return 
for  his  cheque,  part  of  which  was  returned  to  him,  and  the 
[*  319]  other  *  two  in  exchange  for  a  Lloyd's  bond,  and  the  deben- 
ture of  £1000  issued  to  Lucas  to  secure  the  performance  of 
the  terms  of  a  lease,  were  not  a  legitimate  exercise  of  the  company's 
borrowing  powers.  None  of  these  considerations  are  specified  in 
the  debentures. 

As  to  the  whole,  the  issue  was  illegal,  because  it  was  not  sanc- 
tioned by  a  general  meeting,  as  required  by  the  Companies  Clauses 
Act.^  Moreover,  the  satisfaction  by  execution  was  not  payment  of 
the  debentures,  because  the  judgment  creditor  became  a  trustee 
for  all  the  debenture  holders.  Bowen  v.  Brecon  Baihvay  Com- 
pany, L.  E.  3  Eq.  541,  549. 

Mr.  Phear,  for  the  company  :  — 

I  support  the  same  contention,  not  wishing  to  repudiate  a  just 

1  Sects.  .39  and  40  of  the  Companie.s  the  special  Act  the  authority  of  a  geucnil 

Clauses  Consolidation  Act  (8  &  9  Vict.  c.  meeting  is  required  for  such  borrow  inu. 

16)  are  as  follows:  —  the  certificate  of  a  justice  that  such  detl 

39.  "If,  after  having  borrowed  any  nite  portion  of  the  capital  has  been  sub- 
part of  the  money  so  authorised  to  be  scribed  or  paid  up,  and  a  copy  of  tin- 
borrowed  on  mortgage  or  liond,  the  com-  order  of  a  general  meeting  of  the  com- 
pany pay  off  the  same,  it  shall  be  lawful  pany  authorising  the  borrowing  of  any 
for  them  again  to  borrow  the  amount  so  money,  certified  by  one  of  the  directors, 
paid  off,  and  so  from  time  to  time ;  but  or  by  the  secretary,  to  be  a  true  co])y, 
such  power  of  re-borrowing  sliall  not  be  shall  be  sufficient  evidence  of  the  fact 
exercised  without  the  authority  of  a  of  the  capital  required  to  be  subscribed 
general  meeting  of  the  company,  unless  or  paid  up  having  been  so  subscribed 
the  m.oney  be  so  re-borrowed  in  order  to  or  paid  up,  and  of  the  order  for  borrow- 
pay  off  any  existing  mortgage  or  bond."  ing  money  having  been  made  ;  and  upon 

40,  "  Where  by  the  special  Act  tlie  production  to  any  justice  of  the  books  of 
company  shall  be  restricted  from  borrow-  the  company,  and  of  .such  otlier  evidence 
ing  any  money  on  mortgage  or  bond  until  as  he  shall   tliink  sufficient,  such  justice 
a  definite  portion  of  their  capital  shall  be  shall  grant  the  certificate  aforesaid." 
subscribed  or  paid  up,  or  where  by  this  or 
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liability,  but  seeking  to  protect  the  company  against  the  conse- 
quences of  a  reckbss  issue  by  a  former  board  of  directors. 

Appearing  here  as  a  mortgagor  in  a  mortgagee's  suit,  I  am 
entitled  to  my  costs.  If  my  appearance  is  not  improper,  the  costs 
are  costs  properly  incurred,  which  take  priority  over  a  debenture 
holder's  rights. 

Mr.  W.  M.  James,  Q.  C,  and  Mr.  W.  Pearson,  for  Eaglesfield :  — 

We  advanced  £7000  on  these  debentures  without  knowl- 
edge of  *  any  irregularity.  Everything  appeared  to  be  in  [*32{)] 
due  form.  As  to  the  informality  arising  from  the  want  of 
a  general  meeting,  we  are  protected  on  the  express  authority  of 
Boijal  British  Bank  v.  Turquand,  5  E.  &  B.  248,  6  Ibid.  327, 
followed  in  this  branch  of  the  Court  by  In  re  Atlienmaiti  Life 
Assurmice  Societij,  4  K.  &  J.  549.  The  judgment  of  Lord  Wensley- 
DALE  in  Ernest  v.  Nicliolls,  6  H.  L.  C.  419,  has  to  this  extent 
been  disapproved. 

Mr.  Eaglesfield's  loans  did  not  increase  the  debenture  capital 
beyond  the  company's  statutory  power  oi  borrowing.  They  were 
still  within  the  £60,000. 

Want  of  power  in  a  company  to  make  a  contract  was  held  to  be 
not  a  good  defence  to  an  action  on  the  contract  in  South  Yorkshire 
Bailway  and  River  Dun  Company  v.  Great  Northern  Baihvay  Coni- 
pany,  9  Ex.  55.  Where  a  company's  deed  prescribed  that  a  policy 
should  be  executed  by  not  less  than  three  directors,  the  fact  of  a 
policy  bearing  the  signatures  of  two  only  was  held  no  good  defence 
to  a  claim.  Agar  v.  Official  Manager  of  Athena'unt,  Life  Assvr- 
aace  Society,  6  W.  E.  277.  The  hond  fide  liolder  of  a  bill  of  ex- 
cliange  accepted  by  a  company  has  been  held  not  to  be  bound  t<» 
inquire  whether  it  has  been  accepted  in  accordance  with  the  pru- 
visions  of  the  articles. 

There  is  nothing  in  the  statute  to  prevent  the  directors  from 
substituting  a  Lloyd's  bond  for  a  debenture. 

Mr.  Everitt,  for  Lucas  :  — 

If  my  money  has  been  taken,  and  I  can  sufficiently  tiaic  its 
application  by  the  company,  that  will  be  sufficient  to  bring  the 
case  within  the  equity  of  the  38th  sectiDU. 

Mr.  Clitt'ard,  in  reply :  — 

The  cases  that  have  been  cited  of  trading  companies  have  veiy 
little  application  to  the  present. 

The  invalidity  of  a  Lloyd's  bond  against  a  company  is  estabhshed 
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by  Cfiatiihrrs  v.  Manchester  kiuI  Milj'in'il  llailwaij  Conipanij,  o  1'.  I'v 
S.  r>S8.  colli iiu'iitcil  on  in  BushilnU  v.  Fortl,  L.  11.  2  K(|.  TfiO. 

[*.".L»1J        -M'Vb.  14.     Sir  W.  r.\(ii;  Wood,  V.-C,  after  stating  the 
frame  of  the  suit,  continued  :  — 

Tt  appears  that  debentures  were  issued  to  the  full  extent  of  the 
powers  which  the  directors  had  of  issuing  debentures  under  their 
Act.  That  being  so,  they  afterwards  granted  one  debenture  for 
£500  to  a  Mr.  Weeks,  before  any  of  the  other  debentures  were 
paid  off.  Afterwards  two  of  the  debenture  creditors  obtained  judg- 
ments, and  by  that  means  obtained  possession  of  the  plant  of  the 
railway,  and  out  of  the  money  arising  from  the  sale  of  the  property 
so  taken  in  execution,  several  debentures  were  paid  off.  When 
these  debentures  were  so  paid  off,  the  directors  had  a  power,  sub- 
ject to  certain  directions  contained  in  tlie  Companies  Clauses  Act,, 
either,  on  the  one  hand,  of  renewing  tlie  okl  debentures,  or,  on  the 
other  hand,  of  issuing  fresh  debentures  to  the  same  amount;  pro- 
vided that  the  total  limit  prescribed  by  the  Act  was  not  over- 
stepped. That  power  is  required  to  be  exercised  in  tlie  folio  whig 
manner: — '[His  Honour  read  the  39th  section  of  the  Act.] 

Then  the  40th  section  seems  to  have  a  special  view  to  a  case  of 
this  sort .  —  [His  Honour  read  the  40th  section,  and  continued  :] 

I  confess  it  is  not  without  considerable  doubt  and  hesitation  that 
I  have  come  to  a  conclusion  in  this  case. 

The  general  principles  on  which  the  Court  acts  with  reference 
to  public  companies  and  the  powers  vested  in  directors,  are  suffi- 
ciently enunciated  in  tlie  two  eases  of  Ernest  v.  NiclwUs,  6  H.  L.  C. 
401,  and  Royal  British  Bnnh  v.  Turquand,  5  E.  &  B.  248,  affirmed 
in  the  Exchequer  Chamber  (6  E.  &  B.  327) ;  though  in  the  latter 
case  it  was  not  perhaps  absolutely  necessiiry  to  have  given  so 
express  a  decision  on  the  point. 

With  regard  to  companies  affecting  to  act  under  tlie  Joint  Stock 
Companies  Acts,  it  has  been  determined,  on  the  one  hand,  that 
where  there  is  merely  a  power  vested  in  directors  to  act  for  the 
company  in  certain  special  emergencies,  the  Court  is  obliged  to 
consider  all  acts  of  directors  by  which  it  is  sought  to  bind  the 
company  as  being  the  acts  of  agents.  With  reference  to  partner- 
ships in  general,  the  more  approved  doctrine  is  —  that  other  part- 
ners are  not  bound,  except  by  acts  of  their  co-partners  which 
are  within  the  special  terms  of  the  agency  ;  and  in   the  case   of 
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*  cuiupaiiies,  where  directors  are  the  special  agvuts  of  the  [*  322] 
company,  and  do  not  possess  the  power  of  affixing  the  cor- 
porate seal  except  under  certain  prescribed  rules,  a  person  who  deals 
with  the  directors  is  taken  to  have  notice  of  the  rules  In  the  case 
(if  a  registered  joint  stock  company,  all  the  world,  of  course,  have 
notice  of  the  general  Act  of  Parliament,  and  of  the  special  deed 
which  has  been  registered  pursuant  to  the  provisions  of  the  Act, 
and  if  there  be  anything  to  be  done  which  can  only  be  done  by  the 
<lirectors  under  certain  limited  powers,  the  person  who  deals  with  the 
directors  must  see  that  those  limited  powers  are  not  being  exceeded. 

If,  on  the  other  hand,  as  in  the  case  of  Boi/al  Britult  Bunl-  v, 
Turqumii],  5  E.  &  Ji  248,  6  Il)id.  327,  the  directors  lia\t  power 
ancl  authority  to  bind  the  company,  but  certain  preliminaries  are' 
required  to  ])e  gone  through  on  the  part  of  the  com])any  before  that 
power  can  be  duly  exercised,  then  the  person  contracting  with  the 
directors  is  not  bound  to  see  that  all  these  preliminaries  have  been 
observed.  He  is  entitled  to  presume  that  the  directors  are  acting 
lawfully  in  what  they  do.  That  is  the  result  of  Lord  Camprell's 
judgment  in  lloij((l  BrUislt  BnAhk,  v.  Ttirqucind. 

The  difference  between  those  cases  and  the  present  is  this.  In 
tlie  case  of  joint  stock  companies  the  deed  is,  I  may  say,  expressly 
made  a  X'^rt  of  the  general  Act ;  because  there  is  an  express  provi- 
sion in  the  Act  that  all  proceedings  are  to  be  taken  pursuant  to 
the  deed  which  forms  the  charter  of  the  company,  so  that  the  deed 
is,  in  truth,  incorporated  into  the  Act.  But  in  the  present  case, 
not  only  is  there  the  provision  in  sect.  39  of  the  Companies  Clauses 
Act,  that  the  company  shall  not  exercise  its  power  of  re-borrowing, 
unless  the  money  is  wanted  to  pay  off  an  existing  mortgage  or 
bond,  without  the  authority  of  a  general  meeting  —  a  circumstance 
which,  if  it  stood  alone,  would  make  it  very  difficult  t(j  distingai.'<li 
the  present  from  the  joint  stock  companies'  cases,  such  as  that  of 
Boiial  British  Bank  v.  Turquand —  but  in  sect.  40,  I'arliament 
seems  to  have  provided  means  whereby  persons  may  inform  them- 
vSelves  whether  what  has  been  done  has  been  properly  dt»ne  or  not. 
By  the  40th  section  it  is  provided  that  where,  by  that  or  the 
special  Act,  the  authority  of  a  general  meeting  is  required  for  vSuch 
borrowing,  then  a  copy  of  the  order  of  a  general  meeting, 
authorising  *the  borrowing  of  any  money,  certified  by  one  [*  323] 
of  the  directors  or  by  the  secretary  to  be  a  true  copy,  shall 
be  sufficient  evidence  of  ilui  fact  of  the  order  for  borrowing  money 
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having  been  made.  So  that  any  prudent  lender  would  certainly 
require  that  the  directors  should  produce  a  copy  of  such  an  order ; 
although,  if  it  were  given,  notwithstanding  that  the  Act  says  it 
shall  be  "sufiieient"  evidence  of  the  fact,  I  take  it,  it  would  not  be- 
conclusive  evidence  as  between  the  directors  and  the  company,  if 
no  such  order  had  been  made.  Still  it  would  be  sufficient  evidence 
upon  whieh  any  lender  might  reasonably  act. 

I  look  upon  this  distinction  as  one  of  some  importance,  and  th(; 
matter  has  occasioned  considerable  doubt  in  my  mind ;  but  on  the 
whole  I  think  that  the  right  construction  of  the  section  is  —  that 
the  directors  have  power  to  bind  the  company,  but  then  it  is  pro- 
vided that  they  shall  not  exercise  that  pow-er  without  the  authority 
of  a  general  meeting. 

As  regards  creditors,  1  do  not  tliink  they  are  intended  to  be 
protected  by  the  clause,  for  this  reason,  that  w^hen  the  company 
have  borrowed  the  money,  and  have  afterwards  paid  it  off,  and  so 
far  improved  the  condition  of  the  remaining  creditors,  their  consent 
is  not  necessary  to  enable  the  directors  to  re-borrow.  All  that  the 
directors  want  is  the  consent  of  a  g&neral  meethig ;  and  the  credi- 
tors have  no  power  to  prevent  the  company,  in  general  meeting, 
from  raising  the  exact  sum  of  monev  thev  raised  before.  I  think 
the  intention  of  Parliament  was  not  to  protect  the  creditors,  but  t<« 
protect  the  company  against  any  undue  acts  on  the  part  of  the 
directors  ;  and  I  have  no  doubt  that  the  company,  on  having  heard 
that  the  directors  w^ere  about  to  do  such  an  act  without  authorit,}-, 
might  have  filed  a  bill  to  restrain  them. 

But  if  I  find  that  the  directors  have  not  (except  in  one  instance) 
exceeded  the  limits  of  the  power  of  borrowing,  and  that  the  only 
impropriety  has  been  their  omission  to  summon  a  general  meeting, 
as  they  ()Ught  to  have  done  before  exercising  the  power,  I  think  I 
am  entitled  to  consider  the  clause  as  directory. 

As  between  themselves  and  the  company  the  directors  may,  for 
aught  1  know,  be  personally  liable  for  what  may  have  been  im- 
proper acts  on  their  part.  Ikit  the  company  not  having  endeav- 
oured before  the  borrowing  to  restrain  the  exercise  of  the 
[*  324]  power  —  *  the  power  itself  not  being  contrary  to  the  prin- 
ciple of  the  Act  as  far  as  the  public  is  concerned  —  there 
being  nothing  to  be  said  on  behalf  of  the  general  public  u.sing  tin- 
railway,  or  by  creditors  of  the  company  holding  prior  bonds,  wiiicli 
could  possibly  interfere  with  any  resolution  to  which  the  share- 
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liolders  might  come  —  I  find  vested  in  the  directors  a  full,  ample, 
and  complete  power,  ]irovided  only  the  shareholders  have  taken  the 
preliminary  steps.  Tlie  directors  have  aft'ected  to  hind  the  com- 
pany by  their  acts,  Imt  they  have  omitted  a  solenmity  which  ought 
to  have  taken  place. 

1  think  the  case  falls  within  the  principle  enunciated  by  Lord 
St.  Leonards  in  Bargate  v.  Shortrkhjc,  5  H.  L.  C.  297,  in  which 
his  Lordship  takes  the  same  view  as  was.  aftervv^ards  expressed  in 
Roijal  British  Bank  v.  Turqaand. 

As  regards  Mr.  Weeks,  I  think  his  case  particularly  unfortunate ; 
but  the  whole  money  was  raised,  and  I  see  no  way  of  relieving 
him.  1  do  not  find  that  Parliament  had  given  to  parties  dealing 
with  companies  the  means  of  knowing  how  much  money  a  company 
had  raised.  Every  debenture  should  carry  on  it  a  statement  of  the 
amount  of  money  that  has  been  raised.  How  far  the  directors 
who  do  these  unconscionable  things  may  or  may  not  be  personally 
answerable  it  is  not  for  me  now  to  consider. 

As  Mr.  Weeks's  debenture  was  void  eh  initio,  and  the  directors 
did  not,  as  they  ought  to  have  done,  put  him  in  a  proper  position, 
by  issuing  to  him  a  new  debenture,  I  cannot  hold  that  the  circum- 
stance of  the  company  afterwards  having  means  can  enable  me  to 
treat  that  which  was  void  ab  initio  as  an  existing  security. 

Mr.   Giffard,  however,  says  that  these  debts,  having  been  only 
paid   out   of  the  judgments,   were   not   paid   off   at   all ;    because, 
according  to  recent  decisions,  a  judgment  debenture  creditor  must 
be  treated  only  as  a  trustee  for  himself  and  all  other  the  debenture 
holders.     Without  departing  from  that  view,  1  may  say  this,  that 
where  the   thing  is  done,  the   money  is  paid,  and  the  debenture 
creditor  has  gone  away  with  it,  he  cannot  be  brought  back  again 
and  I  must  treat  the  transaction  just  the  same  as  if  the  company 
had  taken  it  out  of  their  owai  cash-box  and  paid  him.     The  com- 
pany having  suffered  their  goods  to  be  sold  under  a  judg- 
ment, *  the  money   having  l)een  taken,  and  the  creditor  [*  .">_!">] 
paid,  I   must   take   it  that   these    debentures   have   been 
paid  off. 

As  regards  the  Lloyd's  bond,  I  must  hold  that,  to  the  extent  oP 
the  sum  ])urportod  to  be  secured  by  it,  the  debentures  given  in 
*!xchange  for  it  are  not  valid.  According  to  tlie  decision  in  Chani- 
hers  V.  Manchester  and  Milford  B,aiUoay  Compani/,  5  B.  k  8.  .588, 
Lloyd's  l)!)iids  given  in  respect  of  money  sinijdy  lent  are  wholly 
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iiiv;\li(\  ajj;;iiiisl  ilic  I'oiiipany,  luul  ciuiiiot  ric;ili'  a  (U'l)t.  Still  if  it 
can  I'O  sliiiwn  tlia!  the  Ixnid  was  ^ivcii  for  money  due  tn  a  coii- 
tnu'tor  for  works,  or  llic  like  —  not  iiiei'ely  for  money  boirowed  — - 
the  holder  may  luaki'  out  a  ca.se,  and  Air.  Eaglesfield  is  eonse(|nently 
entitled  to  an  incinirv  if  lie  pleases. 

Then  as  U>  Mr.  hueas,  he  oiioht  to  he  paid  what  is  aelually  dm- 
lo  him  under  the  a;4ieenient ;  and  he  also  is  entitled  to  an  impiii-y. 

There  will  he  a  declaration  that  llie  debenture  >/i\i'\\  to  Mr. 
Weeks  was  void,  as  being  for  a  sum  in  excess  of  the  Ixurowing 
^>o\ver  of  the  company,  which  at  that  time  had  been  fully  exer- 
eised.  Then  a  declaration  that  the  debentures  executed  by  the 
company  subsequent  to  the  payment  of  the  debentures  to  (^)uilter 
*^-  Knight  were  valid,  notwithstanding  the  want  of  a  resolution  of 
a  previous  general  meeting  of  the  com}»any.  Then  a  declaration, 
subiect  to  such  intpiiry  as  1  liave  olfered  to  My.  Eaglesfield,  that 
the  four  debentures  for  £500  each  given  to  Eaglesfield  in  consider- 
ation of  a  payment  of  £1000,  and  a  surrender  of  a  Lloyd's  bond 
for  £1000,  are  a  good  security  for  £1000  only;  the  surrender  of 
the  said  Lloyd's  bond  not  constituting  a  good  consideration  for 
snoh  debenture.  Then,  as  regards  the  debenture  to  Lucas,  declare 
ir  to  be  a  security  only  for  money  actually  advanced  by  him  ur.der 
the  agreement. 

The  plaintiff  will  have  his  costs  out  of  a  fund  standing  in  Court ; 
the  others  to  tack  their  costs  to  their  debts  ;  the  company  to  ha^•e 
TO  costs;  liberty  to  apply  in  chambers  from  time  to  time  witli 
reference  to  any  subsequent  costs. 

ENGLISH   NOTES. 

The  principle  applie.s  to  trading  corporations  wliose  powers  are  lim- 
ited, as  well  as  to  railways  and  other  comjtanies  incorporated  under 
special  Acts  of  Parliament. 

The  principle  stated  in  the  latter  part  of  the  rule  is  supported  by  the 
decision  of  the  House  of  Lords  in  the  Iri.sh  case  of  MaJiont/  v.  East 
Holyford  Minrag  Co.  (1875).  L.  \\.  7  H.  L.  869,  wdiere  bankers  with 
whom  an  account  was  kept  by  a  comi)any  formed  under  the  Companies 
Act,  1862,  honoured  cheques  according  to  a  form  sent  to  them  by  a  per- 
son purporting  to  be  the  secretary  of  the  compan}-,  signed  by  three 
persons  purporting  to  be  directors  of  the  company.  From  the  articles 
of  association  it  appeared  that  cheques  were  to  l)e  drawn  by  three  direc- 
tors. It  was  afterwards  ascertained  that  there  had,  in  fact,  been.iio 
appointment  of  directors,  or  of  a  secretary,  but  that  the  promoters  of 
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tlie  coiupau}-  had  treated  themselves  us  such.  It  was  held  that  the 
bankers  were  not  liable  in  respect  of  funds  which  they  had  so  paid  bviid 
pie. 

A  similar  principle  had  been  followed  by  Vice-Chancellor  Malixs  in 
the  case  of  In  re  The  General  Provident  Assurance  Co.,  £Jx  parte  The 
Natlonai  Bank  (1872),  L.  R.  14  Eq.  507,  41  L.  J.  Ch.  823,  27  L.  T. 
433,  20  W,  11.  399.  The  learned  Vice-Chancellor  there  pointed  out 
the  distinction  betAveen  such  a  case  and  the  case  {Brandon s  Case,  3(S 
L.  fJ.  Oh.  320)  where  the  person  relying  on  the  security  is  the  solicitor 
of  the  company  whose  duty  it  is  to  see  that  the  proper  formalities  are 
complied  with. 

AMERICAN   NOTES. 

Ill  Zabriskle  v.  Cleveland^  Columbus,  ^'  Cincinnati  R.  Co.,  23  Howard  (U.  S. 
Sup.  Ct.),  oSl,  it  appeared  that,  by  a  statute  of  1851,  railway  companies  in 
Ohio  were  empowered  to  aid  other  railway  companies,  provided  that  no  such 
aid  should  be  furnished  until,  at  a  called  meeting  of  the  stockholders,  two- 
thirrls  of  the  stock  represented  should  have  assented  thereto.  In  18.'t2  a 
statute  was  passed,  re-enacting  the  above  provisions,  and  providing  further 
than  any  existing  company  might  accept  any  of  its  provisions,  and  when  so 
aer,i:pted,  and  a  certified  copy  of  its  acceptance  filed  with  the  Seerelary  of 
SLite,  that  portion  of  its  charter  inconsistent  with  the  provisions  of  the  Act 
skonld  be  repealed.  The  defendant  company,  without  formally  complying 
■with  either  of  these  requirements,  that  is,  witliout  convoking  a  meeting  of  its 
stockholders,  or  signifying  its  acceptance  of  the  Act  to  the  Secretary  of  State, 
indorsed  a  guaranty  upon  the  bonds  of  another  company.  A  stockholder  in 
the  defendant  company  filed  a  bill  to  enjoin  the  payment  of  interest  on  the 
bonds  thus  guaranteed,  upon  the  ground  that  the  directors  had  exceeded  their 
legal  authority  in  making  the  guaranty.  It  appeared  that  the  indorsement  of 
the  bonds  had  been  ratified  at  a  meeting  of  the  stockholders  of  the  defendant 
company.  The  C'ourt  held  Ihat,  the  corporation  having  executed  the  powers 
and  claimed  the  privileges  conferred  bv  tlic  statutes,  could  not  fXoniTiiie 
itself  from  responsibility  by  asseiting  that  the  evidence  recjuired  by  ibi^ 
statutes  to  evince  its  decision   had  not  been  filed. 

See  also  Connecticut  Mnlnal  T.ife  Ins.  Co.  v.  Clerelnnd,  Coluinbus,  f\-  Clncinnn/i 
/.'.  Co.,  41  Harbour  (N.  Y.),  0,  L'O;  Cnllender  v.  Painesvillc  fr  Hudson  R.  Co  , 
11  Ohio  State,  oKi;  Sturgps  v.  Knapp,  31  Vei'mont,  1,  (!•_'.  In  the  last  named 
ease,  the  Court  said:  "It  seems  to  be  now  well  settled  in  the  English  Courts, 
that  railway  contracts,  and,  indeed,  all  contracts  of  corporations,  are  not  to 
lie  held  invalid  for  any  omission  in  the  detail  of  preliminary  proceedings,  or 
in  the  provisions  of  the  contract,  unless  the  contract  itself  was  ultra  vires." 
In  the  New  York  case,  the  Court  used  this  language:  "  It  is  not  necessary  to 
inquire  or  decide  whether  the  acts  of  the  defendant  were  authorized  or  ratified 
by  a  vote  of  the  stockholders  in  accordance  with  the  provisos  of  the  said  sec- 
tion of  the  Ohio  Cieneral  Statutes,  if  the  defendant  had  the  gen<'ral  })owcr  to 
niake  the  guaranties;  for  these  provisos  were  intended   for  tiie  iirolclion    >f 
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the  shareholders,  and  relate  ratlior  to  the  iiiode  or  niainu'r  of  tlir  cxeciitioii  of 
tlie  ixnver;  and  the  plaintiff  had  a  rii^lit  to  presume  that  tiie  defendant  liad 
done  its  duty,  and  had  proeeedcd  regularly  in  tlic  exeeution  of  its  power." 

Mr.  Hriee,  in  liis  book  on  the  Doctrine  of  Ultra  A'ires,  3rd  ed.  p.  5!J'J,  cites 
the  Zabrtskie  case,  and  the  Connecticut  Mutual  Life  Jus.  Co.  case  as  authorities 
for  the  proposition  that  "when  any  transactions  of  a  corporation  ought  to  be, 
but  are  not,  aeconipanied  with  certain  formalities,  such  formalities  beiiii;- 
directory  only  and  not  e.ssential,  such  transactions  will  be  binding  upon  tlic 
corporation  as  regards  persons  dealing  with  it  not  having  notice,  express  or 
implied,  of  the  need  of  the  formality  in  question." 

This  doctrine  is  in  no  sense  peculiar  to  railroad  corpoi'ations,  but  applies 
to  business  corporations  of  all  sorts.  Courts  will  frequently  construe  injunc- 
tions and  prohibitions  in  corporate  charters  as  being  directory  merely,  so  that, 
their  observance  is  not  essential  to  the  validity  of  the  acts  of  the  corporation. 
See  i  Thompson  on  Corporations,  s.  5G74  ;  5  id.  s.  5978 ;  Cook  on  Corpo- 
rations, 4th  ed.  s.  725,  notes;  Co7innisstoiiers  of  Knox  County  v.  Aspinwall, 
21  Howard  (U.  S.  Sup.  Ct.),  539;  Cit>/  Fire  Ins.  Co.  v.  Carrugi,  41  Georgia, 
660,  G73.  In  the  leading  case  of  Bank  of  the  United  States  v.  Dandridge,  12 
Wheaton  (U.  S.  Sup.  Ct.),  64,  81,  Story,  J.,  said:  "That  some  of  the  pro- 
visions of  the  charter  and  by-laws  may  well  he.  deemed  directory  to  the 
officers,  and  not  conditions  wdthout  which  their  acts  would  be  utterly  void, 
will  scarcely  be  disputed.  What  are  to  be  deemed  sueli  provisions  must 
depend  upon  the  sound  construction  of  the  nature  and  object  of  each  regula- 
tion, and  of  public  convenience,  and  apparent  legislative  intention.  If  a 
regulation  be  merely  directory,  then  any  deviation  from  it,  though  it  may 
subject  the  officers  to  responsibility,  both  to  the  government  and  the  stock- 
holders, cannot  be  taken  advantage  of  by  third  persons." 
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No.  14  — WEBB  V.   MANCHESTER  &  LEEDS   EAILWAY 

COMPANY. 

(CH.  1839.) 

No.  15.  — BENTINCK   v.   NORFOLK   ESTUARY   COMPANY. 

(L.  J.  J.  1857.) 

No.  16.  —  BEAUCHAMP   (Lord)   v.   GREAT   WESTERN 
RAILWAY    COMPANY. 

(L.  J.  J.  1868.) 

RULE. 

The  undertakers  of  works  under  an  Act  incorporating 
the  Lands  Clauses  Consolidation  Act,  1845,  are  not  thereby 
■empowered  compnlsorily  to  take  lands  required  not  for  the 
site  of  their  works  but  only  for  the  convenient  supply  of 
materials  for  their  works  situate  elsewhere. 

But  they  may  take,  within  the  limits  of  deviation,  land 
•of  A.  for  the  site  of  accommodation  works  for  B. 

Webb  V.  Manchester  &  Leeds  Railway  Company. 

4  My].  &  Cr.  llfi-iai. 

Railway  Company.  —  Coiii/)u/.<ory  Powers.  —  CoUnlernJ  Purposes. 

Principles  upon  which  the  Court  will   exorcise  its  jurisdiction  over  [110] 
'bodies  to  whom  rarliauient  has  given  powers  of  making  compulsory 
pui'chases  of  land. 

Seiiililc,  that  the  Court  will  not  allow  such  bodies  to  avail  themselves  of  tiieir 
parliamentary  lowers  bv  taking  land  wliich  they  do  not  require  for  a  hona  ihlr 
purpose  sanctioned  by  their  Act  of  rarliament. 

SemMe,  also,  that  although  an  attempt  to  obtain  possession  of  land  ii:isiieen, 
in  the  first  instance,  made  under  colour  of  the  powers  of  the  Art  of  I'iirlia- 
ment,  when  not  really  required  for  the  hmia  Jide  ptu-posesof  llie  Acl,  yet  jf  In- 
land afterwards  becomes  really  necessary  or  desirable  for  such  bona  fide  \>\iv- 
poses,  the  Court  will  not  interfere  to  prevent  it  being  taken. 

The  defendants  liavino  cnrricid  their  rnilwny  tlironnrli  a  field 
belonging  to  the  plaintiffs,  and   thus  divided  the  lield   into   two 
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parts,  one  of  wliioli  cousL^^UhI  of  three  loods  niul  se\'eiiteen  perches, 
ami  h;lvill^  purchased  and  paid  for  that  pa  it  of  the  field  wliicl)  tin; 
railway  actually  occupied,  suhsequently,  in  June,  1838,  gave  notice 
tu  the  plaintills  of  their  intention  to  take  the  piece  containing  three 
roods  and  .seventeen  perches.  The  line  of  the  railway  had  heen 
made  to  pass  through  the  Held  in  question  l)y  means  of  a  cutting ; 
autl  the  solicitor  of  the  company,  having,  before  the  filing  of  tlu^ 
l)ill,  been  applied  to  to  state  the  i)ur]»ose  for  which  the  company 
wanted  the  piece  of  land  containing  three  roods  and  seventeen 
perches,  answered, on  the  14th  of  December,  1838,  in  the  following 
terms  :  "  Tiie  land  is  wanted  immediately  for  the  purpose  of  pro- 
\iding  the  company  with  earth  for  making  the  embankment :  its 
further  appropriation  is  not  settled.  If  any  part  of  it  should  not 
ultimately  be  required,  the  company  are  bound  to  offer  it  to  the 
former  possessors,  or  the  owners  of  the  adjoining  land." 

The  bill  was  tiled  on  the  22nd  of  December,  1838,  to  restrain  the 
company  from  completing  the  proceedings  which  they  liad  already 
commenced  for  having  the  value  of  the  piece  of  land  assessed  by  a 
jury,  and  from  taking  possession  of  it;  and  an  injunction  to  this 
effect  w^as'granted  by  the  Master  of  the  Eolls,  on  the  24th  of 

December,  1838. 
r*117]  *  The  company,  by  their  answer,  filed  on  the  16th  of 
March,  1839,  admitted  that  there  was  no  embankment  on 
the  land  in  question,  and  that,  on  the  contrary,  the  line  of  the  rail- 
way over  the  field  in  question  was  intended  to  be,  and  so  far  as  the 
same  had  been  hitherto  formed,  had  been  (as  by  reason  of  the 
nature  and  situation  of  the  land  it  must  necessarily  be)  made  and 
formed  in  cutting  :  but  they  stated  two  purposes  for  which  they 
required  to  take  the  piece  of  land  containing  three  roods  and  seven- 
teen perches-  viz.,  1st,  the  employment  of  the  soil  in  forming  an 
embankment  upon  a  neighbouring  part  of  the  line  ;  and,  2ndly,  the 
making  a  greater  slope  on  each  side  of  the  cutting ;  an  alteration, 
the  necessity  of  which  had  been  ascertained  in  the  month  of 
September,  1838,  and  had  liecome  still  more  evident  by  a  slip  or 
falling  in  of  the  soil  on  the  sides  of  the  railway,  occasioned  by  the 
rains  of  the  autumn  of  1838  ;  and  they  alleged  that  for  the  purpose 
of  preventing  any  slip  in  future  it  would  be  necessary  to  remove 
the  soil  from  the  surface  of  the  land. 

After  this  answ-er,  the  defendants  a])plied  to  the  Master  of  the 
E'»Li,s  to  dissolve  the  injunction,  which  his  Lordship  did. 
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The  plaintiffs  now  moved,  before  the  Lord  CyiiAXCF.LLOR,  that  the 
injunction  miglit  be  revived. 

The  Solicitor-General  and  Mr.  Cankrien,  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  Bacon,  for  the  defendants. 

There   was   some  conflicting  testimony  of  engineers  as   to  the- 
necessity  of    taking    the    piece    of    land    for   the    purpose 
*  of  increasing  the  slope ;  and  at  the  conclusion  of  the  [*  118}, 
argument, 

I^jrd  CoTTENiiAM  (Lord  Chancellor)  said:  — 

I  will  read  the  affidavits  before  I  dispose  of  this  case ;  because,, 
in  fact,  the  whole  question  turns  upon  what  is  represented  on  dif- 
ferent sides  by  these  engineers.  Undoubtedly,  I  cannot  sanction  a 
proceeding  which  shall  jnake  me  tlie  judge  of  these  engineering 
qu&^tions ;  but  I  must  look  at  the  affidavits  for  the  purpose  of 
seeing  wliether  this  transaction  is  a  hotid  fide  proceeding  upon  the 
powers  given  by  the  Act,  or  whether  it  is  a  mere  colour  to  cover  an- 
othei  object,  which  there  seems  some  reason  to  suspect,  at  least,  in 
the  commencement.  Although  it  may  be  tlie  case  that  subse(|uent 
events  have  given  the  company  a  title  which  they  had  not  in  the 
lieginniug,  yet  if  it  appears  that  they  have  now  the  right  to  take 
this  land,  I  do  not  think  this  Court  will  interfere  to  prevent  them 
exercising  that  right ;  but  I  certainly  cannot  sanction  their  judg- 
ing that  the  land  is  necessary  for  the  purpose  of  the  Act,  in  order  to 
enable  them  to  take  it  for  a  purpose  totally  and  entirely  distinct. 
As  I  have  already  said,  I  cannot  take  upon  myself  to  decide  on  a 
question  of  engineering,  whether  a  ])articular  piece  of  land  is,  or  is 
not,  necessary;  but  I  will  look  at  the  affidavits,  for  the  purpose  of 
Siitisfying  myself  how  far  the  ])arties  are  attempting  to  take  tliis 
land  for  a  bona  fide  purjxjse  })rovided  for  by  the  Act.  'i'he  jiicct'  «tf 
land  in  question  is  extremely  small,  and  it  is  a  great  ])ity  tiiat  the 
parties  cannot  come  to  some  arrangement  about  it.  Tiiere  is 
auothei-  o])servation,  however,  I  must  mak(i  ;  and  tliat  is,  LJiat  F 
cannot  sanction  any  proceeding  l)y  which  a  party  comes  here  for 
the  purpose  of  making  a  better  bargain,  which,  on  the  i)art  of  the 
Solicitor-General's  clients,  I  think  is  not  impossible  to  have  I'een 
the  oltject  of  this  suit. 

*  The  Lord  Chancellor  :  —  [*  119] 

1    have  read  the.se  affidavits,  wliicli   leave  the  real  (pies- 
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tion  between  the  parties  in  a  very  unsati.sfaetoiy  stati'.  If  il  liail 
not  been  for  some  expressions  in  tlie  attidavit  which  has  been  filo<l 
on  the  part  of  the  company,  I  shonkl  have  felt  very  little  don1)t 
that  they  were  not  entitled  to  the  whole.  An  engineer,  on  the 
part  of  the  company,  has  sworn  that  he  considers  the  whole  is 
necessary.  Now,  if  I  look  to  what  was  originally  stated  as  tlie 
proposed  object  of  obtaining  the  earth,  namely,  that  it  was  wanted 
for  tlie  purpose  of  making  an  embankment  at  a  little  distance  ; 
which  was  the  only  reason  suggested  originally,  and  which, 
throughout  the  last  affidavit,  is  suggested  as  a  principal  reason  ; 
iind  when  I  tind  that  the  extent  of  the  land  from  the  line  of  the 
railway  is  greater  than  is  necessary  to  make  the  slope,  even  the 
most  gradual  that  is  suggested  ever  to  be  made  upon  any  railway, 
I  have  great  difficulty  in  coming  to  the  conclusion  upon  that 
affidavit,  that  the  whole  of  this  land  is  necessary  to  be  taken ;  and 
if  the  affidavit  on  the  other  side,  on  the  part  of  the  plaintiffs,  had 
been  more  specific  than  it  is,  and  had  enabled  me  to  say  what  part  of 
the  land  was  necessary  and  what  part  was  not,  I  think  I  should  have 
known  what  was  the  right  course  to  have  been  adopted  with  regard 
to  the  question  before  me,  which  is,  simply,  what  portion  of  the 
land  is  fairly  required,  and  may  be  judged  to  be  required,  for  the 
purpose  of  the  cutting.  I  throw  out  of  consideration  entirely  that 
which  has  been  abandoned,  in  fact,  at  the  bar  ;  namely,  any  case 
independent  of  sucli  case  as  comes  within  the  clause  of  the  Act 
authorising  a  purchase.  [His  Lordship  then  proceeded  to  examine 
the  allegations  in  the  plaintiffs'  affidavits,  as  to  the  necessity  of 
taking    the    land    for   the    purpose   of    increasing    the    slope,  and 

continued  :  — ] 
[*  120]        *  It  is  impossible  to  come  to  any  satisfactory  conclusion 

upon  that  affidavit,  as  to  what  portion  of  the  land,  accord- 
ing to  the  deponent's  own  statement  of  the  practice  of  engineers, 
will  or  will  not  be  necessary  for  eff'ecting  the  slope  in  this  particu- 
lar piece  of  land.  But  I  am  very  unwilling  to  disi)Ose  of  the  case 
in  that  state  of  the  evidence,  because  I  think  it  is  of  very  consider- 
able importance  in  either  view  of  the  case.  The  contest  is,  in  fact, 
merely  about  money.  It  is  quite  clear  these  propriet(»rs  cannot 
want  a  slip  of  twenty  or  thirty  yards ;  therefore  the  contest  is 
merely  about  the  price.  At  the  same  time,  it  is  extremely  impor- 
tant to  watch  over  the  interests  of  those  whose  property  is  affected 
by  these  companies,  to  take  care  that  the  company  shall  not,  in 
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any  misrepresentation  they  may  make,  if  they  liave  made  any,  lie 
permitted  to  exercise  powers  beyond  those  which  the  Act  of  Parliti- 
ment  gives  them,  and  to  keep  them  most  strictly  within  the 
p  iwers  of  the  Act  of  Parliament.  The  powers  are  so  large--  it 
may  be  necessary  for  the  benefit  of  tlie  public, —  but  they  are  sn 
large,  and  so  injurious  to  the  interests  of  individuals,  that  I  think 
it  is  the  duty  of  every  Court  to  keep  them  most  strictly  within 
those  powers;  and  if  there  be  any  reasonable  doubt  as  to  the 
extent  of  their  powers,  they  must  go  elsewhere  and  get  enlarged 
]iowers ;  but  they  will  get  none  from  me,  by  way  of  construction  of 
tlieir  Act  of  Parliament. 

Now  here  we  have  the  exact  measurements.  Upon  the  aftidavit 
we  have  the  description  of  the  state  of  the  soil,  which  is  not  con- 
tradicted on  the  other  side.  There  seems,  therefore,  every  possible 
material  necessary  to  enable  a  scientific  person,  an  engineer,  to 
come  to  a  satisfactory  conclusion  as  to  what  would  be  necessary  in 
order  to  secure  the  slope  to  this  part  of  the  railway. 

*  I  do  not  apprehend,  therefore,  that  there  will  be  any  [*  121] 
•difficulty  whatever  in  getting  the  opinion  of  some  perf.on, 
unconnected  with  the  parties  and  the  work  in  (question  and  beyond 
•all  suspicion,  who,  taking  the  evidence  of  the  facts  as  they  apptiar 
upon  these  affidavits,  would  inform  me  what  portion  of  this  lield, 
in  his  opinion,  will  be  necessary  to  be  taken,  in  order  effectually  to 
.secure  the  work  in  question,  that  is  to  say,  the  cutting  ;  and  if  the 
plaintiffs  wish  to  furnish  me  with  any  evidence  of  that  sort,  T  will 
postpone  the  further  consideration  of  this  case,  with  liberty  for 
■each  side   to  produce  to  me  affidavits  upon  that  ])oint. 

May  8.  Tiie  question  stated  by  tlie  Loud  Ciiaxckllor  was  after- 
wards referred  to  an  engineer  agreed  upon  by  Itotli  luirties,  and  lie 
reported  that  a  part  only  of  the  piece  of  land  in  question  was  i-c 
<iuired  for  the  purpose  of  increasing  the  slope,  and  the  Loi^n  ('ii.w- 
CKLLOii  then  ordered,  upon  the  application  t)f  the  plaint ifl's,  that 
■iin  injunction  should  be  awarded  to  restrain  tlie  defendants  from 
going  before  the  jury  to  claim  more  of  the  land  than  was  stated  in 
the  engineer's  report  to  be  necessary. 
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Bentinck  v.  Norfolk  Estuary  Company. 

8  De  (i.  M.  &  (-,.  714-725  (s.  v.  20  L.  ,J.  Ch.  404). 

Company  I m'orpnralinij  Lands  Clauses  ConsoUdalion  Acl.  —  ('oinpuhorTf 
Powers.  —  ( Collateral  Purposes. 

[714]       An  cstiiarv  company  wa.s  by  its  Act,  with  which  the  Lands  Clauses 
Consolidation  Act  was  incorporated,  empowered  to  make  and  maintain 
certain  cuts  and  works,  and  to  enter  upon,  take,  and  use  such  of  tlio  lands  de- 
lineated in  the  deposited  plans  as  might  bo  necessary  for  that  purpose. 

Held,  that  the  company  were  not  entitled  to  take  compuLsorily  laud  whicii 
was  required  not  for  the  site  of  the  cuts  or  works,  but  to  supply  materials  fur 
the  execution  of  works  on  other  land. 

This  ca.se  first  came  before  the  Lords  Justkks  on  a  motion  hy 
way  of  appeal  from  an  order  of  Vice-Chancellor  AVooD  granting  an. 
injunction  to  restrain  tlie  defendants,  the  Norfolk  Estuary  Company, 
from  entering  on  some  lands  of  the  plaintiffs,  in  alleged  exercise  of 
the  power  of  their  Acts,  but  it  was  arranged  that  it  .sliould  be 
treated  as  if  the  cause  had  come  on  for  hearing. 

The  Norfolk  Estuary  Company  was  incorporated  by  "  The  Nor- 
folk Estuary  Act,  1846"  (9  &  10  Vict.  c.  ccclxxxviii),  for  the  pur- 
pose of  reclaiming  part  of  the  Wash.  The  Lands  Clauses  Act, 
1845,  and  the  Companies  Clauses  Act  were  incorporated  with  this 
Act.  By  sect.  23  it  was  enacted,  that,  subject  to  the  provisions  of 
the  Act  itself  and  the  Acts  therein  referred  to,  the  company  should 
have  power  to  enter  upon  the  lands  to  be  reclaimed,  and  all  or  any 
other  of  the  lands  delineated  in  the  plau."^  and  described  in  the 
Iwoks  of  reference  thereinafter  mentioned,  which  it  miglit  be 
necessary  or  proper  for  them  to  enter  for  the  purpose  of  executing 
the  several  works  which  they  were  by  the  Act  directed  or  autlior- 
ised  to  execute.  The  Act  then  provided  for  the  execution  of  certain 
works  which  were  to  be  made,  and  the  35th  section  was  as  fol- 
lows;  "And  whereas  plans  and  sections  describing  the  several 
cuts  proposed  to  be  executed,  and  also  books  of  reference  contain- 
ing the  names  of  the  owners  or  reputed  owners,  lessees  or  reputed 
lessees,  and  occupiers  of  the  lands  through  or  over  which 
[*715]  the  said  several  cuts  *  and  works  appertaining  thereto  arc 
proiiosed  to  be  carried  or  made,  have  been  de]iosited  witlj 
the  '-lerk  of  the  peace  for  the  borough  of  King's  Lynn,  and  witli  the 
i/i;>-k  of  tlie  peace  of  the  division  of  South   Holland   in   the  county 
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<»f  Lincoln :  be  it  enacted,  that  subject  to  the  provisions  in  this 
and  the  said  recited  Acts  contained,  it  shall  be  lawful  for  the  said 
company  to  make  and  maintain  tlie  said  cuts  and  work  appertain- 
ing tliereto  (in  the  line  and  upon  the  lands  delineated  in  the  said 
])l;ins  iiiid  described  in  the  said  books  of  reference),  and  to  enter 
upon,  take,  and  use  such  of  the  said  lands  as  may  be  necessary  for 
tliat  purpose." 

Sect.  38.  '''That  it  shall  he  lawful  for  the  com}>any  to  deviate 
from  the  line  delineated  on  the  plans  of  the  said  New  Cut  so 
deposited,  provided  that  no  such  deviation  shall  extend  to  a  greater 
distance  than  the  limits  of  deviation  delineated  upon  the  said 
plans,  nor  to  a  greater  extent,  in  passing  through  a  town,  village, 
or  lands  continuously  built  upon,  than  ten  yards,  or  elsewhere  to  a 
greater  extent  than  one  hundred  yards  from  the  said  line,  and  that 
the  cut  by  means  of  such  deviation  be  not  made  to  extend  into  tlie 
lands  of  any  person  whether  owner,  lessee,  or  occupier  whose  name 
is  not  mentioned  in  the  books  of  reference,  without  tlu^  previous 
consent  in  writing  of  such  person,  unless  the  name  of  such  person 
shall  have  been  omitted  by  mistake,  and  the  fact  that  such  omis 
si(ai  proceeded  from  mistake  shall  have  been  (-ei'titied  in  manner 
liercin  provided  for  in  cases  of  unintentional  errors  in  t\n'.  said 
books  of  reference." 

No  steps  were  taken  towards  the  execution  of  the  works  until 
after  the  passing  of  "The  Norfolk  Estuary  Amendmiuit  Act,  1S49  " 
(_12  &  lo  Vict.  c.  cxcv),  which  directed  the  coni[)any  to  njake  in 
the  first  place  the  New  Cut  or  j\Iarsh  Cut  referred  to  in 
the  .38th  section  of  the  *  former  Act  and  a  cut  across  a  [*716j 
place  called  Vinegar  Middle,  which  was  also  jiart  of  the 
works  provided  for  by  tlie  former  Act. 

The  conijiaii}  ])!()C(!(nled  to  the  execution  of  the  New  Cut,  which 
was  finished  before  1850.  Some  lands  of  the  plaintiifs  were  taken 
for  the  purpose  of  making  it,  and  ms  to  llioe  lands  no  dispute 
arose. 

l)y  an  Act  passed  in  18r)3.  ;iiid  intituled  "  An  .\il  i^  aui-'ml  'The 
Norfolk  Kstuary  Act,  184G,'  and  'The  Xortolk  Ivsiuary  Aineml- 
ment  Act,  1849,'  "  the  powers  of  the  eonipimy  were  extended  for  :i 
further  term,  and  the  execution  of  the  (.-ut  ;icross  the,  Vinegaj' 
Middle  was  again  specially  provided  for. 

In  October,  ISfjC),  till'  C(unpany  scM'ved  the  jilaint  iri'>  with  a  nni  ice 
that  they  intended  to  t;d<e,  nndri-  the  powers  of  their  Acts,  ccrljiin 
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pieces  of  laiul  lu'lcii^iiig  lo  llic  plniiilitt's,  and  Cd.Uainiiig  alioiit. 
iwoiitv-t'uur  acres.  These  pieces  nl'  land  lay  lu'ar  ilic  Nrw  ('utj)ul 
Avitliout  tlie  limits  (tf  deviation  laid  tlowii  in  Uie  dej)osited  )>lans, 
and  at  a  greater  distaiu'i;  than  one  humlred  yards  from  the  line  of  tlie 
cut  as  therein  laid  down.  Tlie  company  wanted  tlicni  only  for  thi' 
purpose  of  taking-  earth  from  them  in  order  to  make  tlie  ('tnl)ankment 
across  the  Vinegar  Middle,  which  was  at  the  distance  of  more  than, 
two  miles,  and  tlu'y  ilid  not  allege  that  they  leipiired  the  land  for 
any  other  purpose.  The  plaintiffs  being  advised  that  the  company 
had  no  authority  to  take  land  for  such  a  purpose,  filed  their  bill 
against  the  company  to  prevent  their  proceeding  on  the  notice. 

The  case  nuide  by  the  com])any  was,  that  the  possession  of  the 

pieces  of  land  in  (|uestion  was  indispensable  to  the  exe- 

[*717]     cution  of  theii-    works,  and    that    they    were    *  therefore 

authorised   by   their  Acts   to  take   them,  as  being  land< 

"necessary  for  that  purpose." 

Their  engineer  deposed  as  follows: —  "  That  the  Vinegar  Middle 
Cut  inthe  said  affidavit  mentioned  is  required  to  be  made  through 
the  shifting  sands  of  the  opeii  wash  of  the  sea,  and  that  it  is  ne*  es- 
.«ary  to  constiruct  the  banks  thereof  of  clay  or  other  stiff  earth,  to 
enable  them  to  resist  the  scour  of  the  tides,  ami  that  the  said 
banks  have  already  been  partly  constructed  for  the  distance  of 
about  one  mile  of  the  said  Vinegar  Middle  Cut,  but  have  not  yet 
been  raised  to  a  greater  height  than  low^-water  mark  ;  and  that  all 
the  available  clay  and  other  stiff  earth  in  the  company's  possession 
fit  for  the  purpose  have  been  exhausted  in  the  formation  of  the 
said  banks,  so  far  as  they  have  proceeded,  and  also  in  the  forma- 
tion of  the  bank  across  the  old  channel  of  the  river  Ouse,  which 
bank  is  referred  to  in  the  42nd  section  of  the  Norfolk  Estuary,. 
1846,  and  that  it  is  absolutely  necessary  to  the  completioji  nf 
tlie  said  A'inegar  Middle  Cut  that  a  large  further  <|uantity  of 
clay  should  be  used  in  the  foi'mation   of  the  l)anks  therinif  ;  tiiar 

1  have  carefully  surveyed  the  lands  within  the  limits  of  de\iation 
laid  down  on  the  said  plans,  and  hav<?  had  borings  taken  for  the 
purpose  of  ascertaining  where  clay  or  other  suitable  material  can  be 
obtained,  and  that  I  am  not  aware  of  any  other  spot  at  which  the 
same  can  be  procured  than  the  said  ])ieces  of  land  containing  24  a. 

2  R.  24  P. ;  that  I  have  ascertained  that  the  same  lands  do  contain  a 
large  quantity  of  clay  suitable  to  the  purpose  of  constructing  the 
said  banks  of  the  said  cut  across  the  Vinegar  Middle,  and  1  have 
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110  doubt  that  the  greater  part,  and  most  probably  the  whole,  of  the 
clay  which  can  be  dug  thereout  will  be  required  for  the  purpose 
of  the  same  banks.  I  am  unable  to  state  with  accuracy  what 
i|uantity  will  he  required  to  form  the  banks,  as  it 
*  will  to  some  extent  depend  on  what  may  be  carried  [*  718] 
away  by  the  action  of  the  sea  during  the  course  of  con- 
struction ;  but  as  the  banks  will  be  of  very  large  dimensions,  and 
must  be  formed  of  great  strength,  a  very  great  quantity  of  clay  will 
necessarily  be  wanted ;  that,  believing  it  to  be  essential  to  the 
prosecution  and  completion  of  the  company's  said  works  across 
the  said  Vinegar  Middle  that  they  should  obtain  the  clay  to  be 
found  in  the  said  pieces  of  land,  I  advised  the  said  company  for 
that  reason  to  purchase  the  same." 

The  Vice-Chancellor  Wood  having  granted  the  injunction,  the 
company  appealed,  and,  as  stated  above,  the  cause  was  by  arrange- 
ment treated  as  coming  on  for  hearing. 

Mr.  Daniel,  Mr.  T.  Stevens,  and  Mr.  Bentinck,  for  the  plaintiffs.  — 
The  question  is  whether  these  lands  come  within  the  description 
of  "  lands  necessary  for  that  purpose  "  contained  in  the  35th  sec- 
tion of  the  first  Act,  i.  e.  necessary  for  the  purpose  of  making  and 
maintaining  the  works  authorised  by  the  Act.  The  3r)th  section 
contains  a  recital  upon  which  the  enactment  is  founded.  It  is 
recited  that  plans  had  been  deposited ;  this  was  that  landowners 
might  have  warning  what  lands  might  be  taken  by  the  promoters 
if  the  Act  passed;  and  then  the  enactment  founded  upon  it  is  that 
the  company  may  make  the  line  upon  the  lands  in  the  plans,  and 
may  take  such  of  them  as  are  necessary  for  that  purpose,  i.  e. 
according  to  the  natural  construction  for  the  purpt^seof  making  the 
works  upon  them.  If  the  company  are  right  in  tliis  case,  a  land- 
owner can  never  know  until  the  compulsory  powers  are  expired 
wliether  his  land  will  be  taken  or  not,  though  no  part  of  tlie  works 
in  the  neighbourhood  of  this  land  is  unfinished.  But  if  tlic 
words  "  for  the  purpose  *  of  making  the  works  "  an;  con-  [*719| 
strued  more  generally,  still  a  conclusion  in  favour  of  the 
company  cannot  be  come  to  witliout  a  latitude  of  construction 
quite  foreign  from  the  mode  in  which  Acts  of  this  nature  have 
always  been  construed.  Tt  is  impossible  to  say  that  these  lands 
are  in  any  reasonable  sense  "necessary"  for  making  the  work.s. 
They  may,  it  is  true,  be  convenient  for  that  purpose,  but  iiothin;^ 
more,  for  materials  can  be  got  elsewhere.     [Tlie  Lord  Justice'  Kniglit 
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r»KrcK.  — ^  The  case  y(Mi  make  is  that  ihecomitany  wish  in  elTect  to 
insert  at  the  end  of  the  section  some  such  words  as,  "or  as  may 
toutain  materials  necessary  for  that  purpose."]  'I'hat  is  ])reciscly 
what  we  contend.  Surli  materials  as  can  be  got  from  this  land 
are  necessary,  but  the  land  is  not,  for  similar  materials  are  to  be 
had  elsewliere.  According  to  the  contention  of  the  defendants,  if 
land  is  on  the  plan  the  company  may  take  it  as  necessary  for  the 
execution  of  works  situate  twenty  miles  from  it.  The  company 
will  be  confined  strictly  within  their  statutory  powers.  Webb  v. 
Mauchester  and  Leeds  Bailway  Company,  4  Myl.  &  Cr.  HB  (]). 
143,  ante)  ;  Iiiiioeent  v.  North  Midland  Railway  Company,  1  Kail. 
Cas.  li42,  256. 

Mr.  Rolt  and  Mr.  Surrage,  for  the  company.  — We  admit  that  the 
company  is  bound  to  make  out  a  clear  case  under  the  terms  of  the 
Act.  It  is  true  that  we  want  this  land  for  a  purpose  which  is  not 
permanent,  and  that  we  shall  not  require  to  keep  it ;  but  the  127th 
and  following  sections  of  the  Lauds  Clauses  Act  show  that  tin; 
Legislature  contemplated  a  company's  taking  land  which  would  not 
be  permanently  necessary.     Now,  as   to   the  construction   of  tlie 

35th  section  of  the  local  Act,  the  word  "  necessary"  must 
[*  720]  receive  a  reasonable  interpretation.     *  It  is  of  cour.se  not 

physically  impossible  to  procure  materials  elsewhere,  but 
they  cannot  be  procured  otherwise  than  from  the  land  in  'dispute 
except  at  such  a  ruinous  expense  as  will  render  the  completion  of 
the  works  practically  impossible.  The  taking  this  land,  therefore, 
is  "  necessary "  for  the  purpose  of  making  and  maintaining  the 
works.  The  contention  that  the  section  refers  only  to  lands  which 
are  necessary  for  the  pur]»ose  of  making  and  maintaining  the 
works  upon  them  is,  we  submit,  neither  warranted  by  the  word> 
of  the  (dause  nor  by  the  autliorities.  Tlie  clause  provide- that  any 
such  of  the  lands  upon  the  plans  and  in  the  books  of  reference  as 
are  necessary  for  tlie  purpose  may  be  taken.  Now  the  ]jlans  and" 
books  include  lands  not  within  the  limits  of  deviation,  and  which 
tlierefore  could  not  be  taken  for  the  purpose  of  constructing  the 
works  upon  them.  This  shows  that  the  words  "  for  that  purpose  " 
cannot  have  the  restricted  meaning  which  the  plaintiffs  seek  to 
put  upon  them.  The  cases  show  that  land  beyond  the  limits  of 
deviation  may  be  taken  under  the  compulsory  powders  for  the  j)ur 
poses  of  works  authorised  by  the  Act,  though  not  strictly  necessary. 
Doe  d.  Payne  v.  Bristnl  and  Erxter  Railway  Company,  6   M.  i'\:  AV 
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;]l'l  ;  Doe  J.  Annistcad  v,  Xorth   StfiffortUhirc  Eailwuy  Compunijy 
1(>  Q.   B.  526  ;  Sadcl  v.  Maldvn,   Withaiti,  and  Braintree  liailwaij 
Coinpaiiij,  6  Exch.   148  ;   Cothcr  v.  Midland  Railivaij  Co7)ipani/,   '1 
Phill.  -169;  Eichards  v.  Sen rboroui/k  Fiddle  Market  Company,  T6' 
L.  J.  Ch.  110.     These  cases,  it  is  true,  were  cases  in  which  the  kind 
was  wanted  for  a  collateral  purpose  which  woiild  require  it  to  be 
])ermanently  occupied  ;  but  we  submit  that  there  is  no  difference  in 
principle  between  such  cases  and  the  present,  for  in  each 
the  land  is  required,  *not  for  the  purpose  of  making  the   [  *  721] 
line  upon  it,  but  for  a  collateral  purpose  necessary  to  the 
success  of  the  undertaking. 
.Mr.  Daniel,  in  reply  •  — 

"Necessary"  cannot  be  construed  in  the  way  proposed  by  the- 
appellants.  The  word  applies  properly  to  lands  wanted  to  con- 
struct works  upon,  for  the  works  cannot  possibly  be  constructed 
without  a  site ;  but  when  you  come  to  the  taking  land  for  the 
purpose  of  digging  materials,  the  question  becomes  one  merely  of 
convenience,  not  of  necessity.  Judgment  rt'srrvcd. 

Fel).  14.    The  Lord  Justice  K^KiiiT  Bruce:  — 

Substantially  the  only  question  in  this  case  is  as  to  the  true 
meaning  of  the  last  line  of  the  ooth  section  of  the  statute  (if 
1846,  so  often,  nor  perhaps  too  often,  mentioned  during  the  argu- 
ment. The  defendants  say  in  effect  that  the  section  ought  to  be- 
construed  as  if  the  words  "  such  of  the  said  lands  as  may  be' 
necessary  for  that  purpose"  liad  not  conclnded  it,  but  had  been 
f(ill(j\ved  by  the  words  "  or  as  may  contain  materials  fit  and  con- 
venient to  be  used  f<jr  that  ])ur)iose,"  a  reading  whi<.'h  canudt  in 
my  judgment  be  maintained.  l"h(^  meaning  of  the  phrase  "  such 
of  the  said  lands  as  may  be  necessary,"  is,  I  think,  "any  til'  the 
said  lands  of  which  tin;  site  may  be  necessaiy."  T  do  not  ctm- 
•  •('ivti  tliat  lands,  mentioned  in  the  section,  can  be  considered  as 
within  the  jiowci's  cniifen-ed  by  it,  merely  becanse  containing 
nuitei'ials  capable  of  being  (ixtracted  and  used,  however  reasonably, 
in  making  or  maintaining  the  (nits  or  works  to  which  it 
refers.  And  here  *  I  may  notice  the  limitation  of  time  [*722] 
enacted  by  the  90th  section,  which,  though  afterwards  en- 
larged, will  still  not  endnre,  I  believe,  Ix^yond  May,  IS.'.S;  an 
observation  which  I  make  with  reference  to  the  word  "maintain." 
Xot  any   portion  of  the   land  in   controversy  is   recpiii'i'd   for   tlie 
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purpose  dl"  t'ormiiig  in  it,  or  i-oiistiuriiiii;-  in  or  iqioii  it,  any  jiart  of 
the  cuts  (ir  \vo)ks  mentioned  in  the  ooih  section,  or  for  the  pur- 
pose of  employing  the  site  in  supportiiig  or  assisting  any  parts  of 
those  cuts  or  works.  The  defendants  want  the  land  for  the  mere 
])iirpose  of  extracting  certain  clay  wliii  li  ilu;  soil  of  it  to  a  certain 
<.le})th  contains  or  cgusists  ol',  and  carrying  away  the  clay  wlien  so 
extracted  to  a  different  and  not  adjoining  site,  and  there  using  it 
for  some  other  part  of  their  works  under  the  Act,  for  wliicli  part  of 
tiie  works  they  say  (and  I  suppose  truly)  that  clay  is  absolutely 
necessary;  and  they  also  say  (and,  as  without  being  convinced  I 
assume,  accuiately  say;  that  they  cannot  obtain  the  cla\-  indis- 
pensable lor  the  purpose,  otherwise  than  at  a  pn^digious  expense, 
\inless  from  the  land  in  dispute.  All  this  is,  I  think,  for  every 
present  ]>urpose  innnaterial,  akliniigli,  In  an  aitidavit  made  for  the 
defendants,  an  engineer  (I  believe  a  highly  resjiectable  engineer) 
deposes  thus:  [Here  his  Lordshi])  read  the  affidavit  stated  above.] 
This  may  possibly  be  as  true  as  no  doul)t  the  deponent  when 
swearing  thought  it  to  be  ;  but  if  it  is,  what  a  spectacle  does  the 
case  offer,  when  we  considei'  that  the  company,  having  such 
various  assistance  as  they  n)ust  have  had,  and  having  obtained 
three  Acts  in  three  different  sessions  of  rarlianient,  now  stand  a.s 
they  do.  The  language  in  which  they  have  moved  the  Legislature 
to  speak  is,  in  my  o])inion,  so  far  as  the  present  suit  is  concerned, 
not  witli  them  in  verbal  expression  or  in  s])irit.  The  plaintiffs  do 
not  com]>lain   of  the  injunction  as  too  narrow,  and  the  defendants 

having  as  I  conceive  no  defence,  the  injunction  must,  I 
[*  I'l'.j]   think,  be  made  |:er];etiiiil,  and  they  *  must  pay  the  costs  of 

the  appeal  motion,'  and  all  the  other  costs  of  a  litigation 
into  which  they  have  driven  tlie  plaintiffs,  and  which  therefoi-e  th.' 
defendants,  who  ha\;'  unluckily  for  their  shareholders  been  acting 
in  tlie  way  ton  frecpient  if  not  customary  with  great  bodies  in  this 
country,  have  wilfully  brought  down  upon  themselves. 

The   Lord  Justice  Tl'HXFi;  :  — 

This  case  lies  within  a  narrow  compass.  The  sole  (question  is 
%vhether  the  defendants,  the  Norfolk  Estuary  Company,  are  entitled 
under  the  provisions  of  their  Acts  to  purchase  compulsorily  some 
lands  belonf'iufr  to  the  plaintiffs,  which  are  laid  down  and  men- 
tioned  in  the  company's  deposited  plans  and  books  of  reference, 
but  are  not,  within  the. limits  of  deviation  laid  down  in  the  plans. 
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or  within  one  hundred  yards  from  the  line  of  the  cut  there  laid 
'down,  for  the  purpose  of  excavating  and  removing  therefrom  the 
earth  and  soil  in  order  to  its  being  used  in  tlie  formation  of  an 
•embankment,  part  of  the  company's  works,  distant  upwards  of  two 
miles  from  the  lands  proposed  to  be  purchased.  I  am  of  opinion  that 
tlie  defendants,  the  Norfolk  Estuary  Company,  are  not  so  entitled. 

The  Act  by  which  this  company  was  constituted  incorporates 
the  Companies  Clauses  Act  and  the  Lands  Clauses- Act,  but  it  does 
not  incorporate  the  Eailways  Clauses  Act.  The  Railway  Clauses 
Act  contains  provisions  under  which  lands  may  be  entered  upon, 
occupied,  and  used  for  the  purpose  of  obtaining  materials  for  the 
construction  of  the  works,  but  neither  the  Companies  Clauses  Act 
nor  the  Lands  Clauses  Act  contains  any  such  provisions.  These 
three  Acts  may  well  be  considered  to  form  part  of  a  general  scheme 
of  legislation.  The  incorporation  of  the  two  latter  Acts 
and  the  non-incorporation  *  of  the  former,  is,  I  think,  [*  724] 
strong  to  show  that  the  powers  contained  in  the  former 
which  are  not  contained  in  tlie  latter  were  not  intended  to  be 
given  to  this  company.  That  it  was  not  so  intended  is,  T  think, 
more  evident  from  the  circumstance  that  some  of  the  clauses  of 
'this  company's  Acts  appear  to  be  taken  from  the  Eailways  Clauses 
Act.  The  adoption  of  some  and  the  non-adoption  of  others  of  the 
provisions  of  that  Act  is  surely  strong  evidence  that  those  which 
were  not  adopted  were  not  meant  to  apply.  We  are  hound,  tliere- 
fore,  as  I  think,  to  consider  that  the  Legislature  did  not  mean 
directly  to  give  this  company  the  power  of  entering  upon,  occupy- 
ing, or  using  lands  for  the  purpose  of  obtaining  materials  for  the 
construction  nf  tlieir  works.  Can  we  then  supjiose  that  the  Legisla- 
ture intended  indirectly  to  give  this  power  by  enabling  the  com- 
pany to  purchase  hinds  Utv  the  purj)ose  ?  Very  strong  and  clear 
language  would,  I  think,  ])e  required  to  warrant  this  conclusion, 
more  especially  as  Acts  of  tliis  description  are  to  be  construed  in 
favour  of  tlie  landowner  and  not  of  the  company.  Thr  ([uestion 
comes  to  this.  iJo  the  company's  Acts  contain  jirovisions  so  strong 
and  clear  as  to  justify  us  in  imputing  this  intention  to  the  Legisla- 
ture; ?  I  think  it  plain  that  they  do  not.  'IMic  ^otli  section  of  the 
first  Act  was  mainly  relied  on.  That  section  is  as  follows:  fHis 
Lordship  read  it] 

It  was  strongly  argued  u]ion  this  section   that  it  gave  ])ower  to 
purcliase  any  (»f  the  huitls  delincattMl  in  the  [<lan  ;ind  dcscribeil   in 
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the  lt(K)k  of  reference,  wliirli  wrre  necessary  for  iiiakin<,f  ami  maiii- 
tainiiig  the  cut  ami  works,  ami  that  in  the  nioditied  sense  wliidi  il 
Mas  said  must  be  attached  to  the  word  "  necessary,"  these  lands 
niu.-t  u])on  the  facts  before  us  be  taken  to  be  necessary  for  that 
]iur[)ose  ;    l»ut    without    di'cidinj;'    that    the    lands    referred    to    in 

this  section  as  the  subject  of  ]iurchase  are  the  lands 
[*  72ri]    *  referred    to    in    the   eai'ly   pait   of   the  section   as   those 

tlirou^h  or  over  which  the  cuts  and  works  appertain  in <^f 
thereto  were  projxtsed  to  be  made;  although  I  rather  in(dine  to 
that  opinion,  it  cannot,  I  think,  be  denied  that  it  is  exceedingly 
do\d)tfid  whether  it  was  not  so  intended,  nor  can  it,  I  think,  be 
denied  that  it  is,  to  say  the  least,  doubtful  whether  the  Legislature 
intended  to  give  to  the  word  "  necessary  "  the  wide  scope  for 
which  the  company  have  contended ;  or,  indeed,  whether  the  Legis- 
lature had  at  all  in  contemplation  the  necessity  or  the  means  of 
obtaining  materials  for  the  construction  of  these  works;  and  under 
these  circumstances  I  cannot  venture  to  hold  that  this  sectit)u 
gives  any  power  to  the  company  to  take  these  lands  for  the  jmu- 
])0se  for  which  they  propose  to  take  them.  It  was  attempted  to 
fortify  the  argument  upon  this  section  l)y  reference  to  the  5th 
section  of  the  Act  of  1S5.S,  passed  after  the  ]\Iarsh  Cut  had  been 
(■om]d(;ted,  and  by  reference  also  to  the  provisions  contained  in  the 
Lands  Clauses  Act  for  the  sale  of  superfluous  lands,  but  I  think 
the  inferences  drawn  from  these  enactments  are  far  too  uncertain 
to  be  relied  on.  Another  argument,  which  w^as  much  pressed 
upon  the  part  of  the  company,  was  derived  from  the  power  given 
them  by  their  Acts  to  take  lands  beyond  the  limits  of  deviation, 
but  1  think  it  is  a  sufficient  answer  to  this  argument  that  the 
limits  of  deviation  apply  to  the  canal,  and  that  if  the  canal  itself 
had  been  con.structed  nearer  to  those  limits,  as  it  might  have  been, 
the  works  might  of  course  have  extended  beyond  those  limits. 
Upon  the  whole,  therefore,  I  think  that  the  motion  by  way  of 
appeal  from  the  Vice-Chancellor,  Sir  William  Page  Wood,  must 
be  refused,  and  that  upon  the  hearing  there  must  be  a  decree  for  a 
perpetual  injunction,  and  the  company  must  pay  the  costs.  * 
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Beauchamp  (Lord)  v.  Great  "Western  Railway  Company. 

L.  R.  3  Ch.  745-752  (s.  c.  38  L.  J    Cli.  162;   19  L.  T.  18'J,  10  \V.  K.  1155). 

Ra'ilivaij  Company.  —  Superfluous  Land.  — Pre-emption.  —  ^^ Purposes  of  [74.";] 
the  Acls." — Accummodatinn  H'or/.w. 

A  railway  company  bought  from  the  plaintiff  a  small  piece  of  land,  the 
wiiole  of  which,  according  to  their  t)riginal  phin,  would  have  been  covered  by 
the  embankment  of  the  railway.  Being  obliged  to  provide  a  communication 
between  severed  lands  of  another  landowner,  the  company  altered  their  levels 
t;o  as  to  narrow  the  embankment  and  leave  unoccupied  a  strip  of  the  land  pur- 
<;hased  from  the  plaintiff.  This  strip  they  turned  into  a  road  for  the  u.se  of 
the  other  landowner.  The  plaintiff  thereupon,  before  the  period  named  for 
the  sale  of  su[)erflnous  lands  had  arrived,  filed  his  bill  to  enforce  a  right  of  pre- 
emption as  to  the  strip:  — 

Held  (reversing  the  decision  of  Stuart,  V.-C),  that  the  land  was  not 
superfluous  *  land,  for  that  the  making  accommodation  works  which  the   [746] 
•company  were  compellable  to  make  was  one  of  the  purposes  of  their 
Acts,  and  that  the  plaintiff,  therefore,  had  no  title  to  relief: 

But  held  (agreeing  with  the  Court  below),  that  the  suit  was  not  prema,ture, 
for  that  if  the  making  the  road  had  not  been  one  of  the  pnrpo.ses  of  the  Acts, 
the  permanent  dedication  of  the  land  to  that  purpose  would  have  established 
the  land  to  be  superfluous  land,  so  as  to  entitle  the  plaintiff  at  once  to  enforce 
his  right  of  pre-emption. 

Thi.s  wa.s  an  appeal  by  the  defendants  from  a  decree  of  Yice- 
Ohancellor  Stuakt  declaring  the  plaintiff  entitled  to  a  right  of 
pre-emption  over  a  certain  piece  of  land  as  being  .snperfluons  land, 
and  ordering  the  company  to  convey  it  to  liim  on  i)ayiuent  of  the 
price  to  be  a.scertained  according  to  the  Lands  Clauses  Act. 

The  land  in  (juestion  was  part  of  a  small  piece  of  land  purchased 
from  the  plaintiff  under  the  )X)wers  of  the  Worcester  and  Hereford 
Railway  Act,  1853,  by  which  a  company  was  incorporated  '  fnr 
the  purpose  of  making  and  maintaining  the  railways  hereinafter 
<lescribed,  with  all  proper  works  and  convenienees  belonging 
thereto."  The  Lands  Clauses  Act,  Railways  (.'lauses  Act,  and 
Companies  Clau.ses  Act  were  incorporated,  and  the  company  was 
empowered,  subject  to  the  provisions  and  powers  of  deviation  con- 
tained in  this  Act,  and  in  the  Railways  Clauses  Consolidation  Act, 
to  make  the  railway  in  the  lines  and  upon  the  lands  delineateil 
in  the  plans,  and  described  in  the  books  of  reference  ;  and  it  was 
•enacted  that,  "  subject  to  the  ])rovisions  in  this  and  the  recited 
Acts  contained,  it  shall  be  lawful  for   the   ci)nii)any  to  enter  ,11^11, 
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take,  and  use  such  of  the  said  lands  as  may  be  necessary  for  the 
inirposes  thereof."'  The  time  for  the  cumi)letion  of  the  MorkR 
o.\j)ired  in  August,  1861,  and  no  special  provision  was  made  as  to 
the  time  for  the  sale  of  superfluous  lands.  The  Groat  Western 
Company  had  become  entitled  to  the  undertaking  authorised  by 
this  Act. 

The  whole  land  purchased  from  the  plaintiff  was  a  jtiece  of  six 
perches,  and  formed  the  western  corner  of  a  field  belonging  to  the 
plaintiff,  which  was  bounded  on  the  northwest,  southwest,  and 
southeast  sides  by  land  of  the  Clerkenwell  Charity  Trustees.  The 
railway  ran  north  and  south  on  an  embankment,  the  line  of  rails 
lying  a  little  to  the  west  of  the  western  corner  of  the  field.  Tt 
was  intended  when  the  six  perches  were  taken  to  coii- 
[*  747]  struct  the  embankment  *  over  the  whole  of  them,  but  by 
a  change  of  level  the  embankment  was  made  narrower,., 
and  occupied  only  a  portion  at  the  extreme  corner,  leaving  unoccu- 
pied a  strip  along  the  eastern  side  of  the  purchased  piece. 

The  railway  and  its  enbankment  completely  severed  the  land  of 
the  Clerkenwell  Trustees  lying  east  of  the  line,  and  adjoining  the 
northwest  side  of  the  above-mentione^  field  of  the  plaintiff,  from 
their  land  lying  east  of  the  line,  and  adjoining  the  southwest  and 
southeast  .sides  of  the  field.  On  the  occasion  of  the  purchase 
from  the  Clerkenw^ell  Trustees  of  the  land  required  from  them  for 
the  construction  of  this  part  of  the  railway,  the  company  therefore 
agreed  to  give  them,  as  part  of  the  accommodation  works  to  w'hich 
they  were  entitled,  an  occupation  road  over  the  eastern  part  of  the 
six  perches  of  land,  so  as  to  remedy  the  above  severance,  and  they 
made  the  above  alteration  of  level  for  the  purpose  of  leaving  a 
strip  for  the  road. 

Upon  this  occupation  road  being  made,  the  plaintiff,  having 
discovered  the  arrangement  wdiich  had  been  entered  into,  filed 
his  bill  insisting  that  the  company  by  thus  dedicating  the  stri]> 
of  land  in  question  to  the  purposes  of  an  occupation  road  had 
shown  it  to  be  land  not  required  for  the  purposes  of  the  railway,, 
and  that  the  plaintiff  was  entitled  to  re-purchase  it  as  superfluous 
land.  Vice-Chancellor  Stuart  made  a  decree  in  the  plaintiffs 
favour. 

•  Mr.  Bacon,  Q.  C.  (Mr.  T.  Stevens,  with  him),  for  the  company,  in 
support  of  the  appeal,  referred  to  Lord  Carington  v.  Wyc.omhe  RaiJ- 
icay  Company,  L.  II  8  Ch.  377  (p.  .342,  post) ;  Astley  v.  }rnncher~t<n\ 
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^ke field,  &c.,  Baihvay  Compann,  2  De  G.  &  J.  453  ;  York  and  Norlh 
Midland  Railway  Company  v.  Milner,  3  Eail.  Cas.  773  ;  Rangdey 
V.  Midland  Baihvay  Company,  L.  R.  3  Ch.  306. 

Mr.  Walford,  for  the  plaintiff,  in  support  of  the  decree,  referred 
to  Simpson  y .  South  Staffordshire  Waterworks  Company,  11  Jur. 
(X.  S.)  453  ;  Ecg.  v.  Wycombe  Railway  Comjjany,  L.  R.  2  Q.  B.  310  ;. 
Floircr  v.  London,  Brighton,  and  South  Coast  Railway  Comp)any,  2 
Dr.  &  Sm.  330. 

*  Sir  W.  Page  Wood,  L.  J. :  —  [*  748] 

We  are  of  opinion  that  this  bill  ought  to  have  been  dis- 
missed. In  the  first  place,  the  question  is  not  simply  whether  the 
company,  having  bought  land  from  one  person,  and  being  under  an 
obligation  to  find  him  a  passage  between  two  portions  of  his 
remaining  land,  which  had  been  severed  by  the  purchase,  can  take 
compulsorily,  under  the  powers  of  the  Act,  the  land  of  a  third 
party  for  the  purpose  of  providing  tliat  accommodation.  The  case 
is  not  of  that  simple  nature.  A  small  piece  of  land  was  bought 
from  the  plaintiff  for  the  purpose  of  making  an  embankment  upon 
which  the  railway  was  to  run,  the  lines  of  rail  being  upon  land  of 
the  Clerkenwell  Trustees,  and  if  the  embankment  had  been  con- 
structed according  to  the  original  design,  the  whole  of  that  small 
]>iece  of  land  would  have  been  ho7id  fide  wanted  for  that  embank- 
ment. But  the  embankment  having  the  effect  of  completely 
stopping  the  passage  between  the  northern  and  southern  portions 
of  the  land  of  the  Clerkenwell  Charity  Trustees,  lying  on  the  east 
of  the  railway,  those  trustees  liave  a  riglit  under  the  Act  to  coui|h'1 
the  company  to  make  for  them  a  communication  between  those 
portions.  The  comj)any  tlien  find  tliat  having  bought  the  Lind  of 
Lord  Beauchamp  bond  fide,  with  a  view  to  the  oidinaiy  eonstrm-- 
tion  of  the  railway,  they  can,  by  altering  the  level  of  their  line, 
make  the  embankment  narrower,  so  as  to  leave  unoccui)ied  a 
portion  of  the  ground  bought  from  the  plaintiff,  and  make  over  itfi 
communication  such  as  is  re([uired  by  the  Clerkenwell  Trustees. 
It  would  be  rather  a  strong  thing  to  say  that  when  tlie  land  had 
been  properly  taken  for  the  purpose  of  making  the  end)ankmenl,  a 
small  portion  of  it  could  not  afterwards  be  appropriated  to  make 
the  communication  which  the  company  were  bound  to  make  for 
the  Clerkenwell  Trustees. 

I  tliink,  1i(iw(!vei',  that  the  case  may  1)e  put  upon  m  higher  ground. 
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if  we  look  to  the  whole  scope  of  the  .'special  Act  and  the  general 
Ai-ls  inc'orporatrd  with  it.  P>v  the  special  Act  the  company  is 
incorporated  "  for  the  purpose  of  nuikin^i;-  and  maintaining  tiie  rail- 
Avays  hereinafter  described,  with  all  jiroper  works  and  convenienct's 
helonging  thereto,  according  to  the  provisions  of  this  Act.  and  tin- 
Acts  incorporated  therewith."     Those  Acts  are  the   Lands  Clanse^ 

Consolidation  Act,  the  Eailways  Clauses  Consolidation 
[*749]   *  Act,  and  the  Companies  Clauses  Consolidation  Act.     If 

we  then  tnrn  to  the  19th  section  of  the  special  Act  for  the 
purpose  of  seeing  what  the  powers  of  the  company  are,  we  find  that 
'•'subject  to  the  provisions  and  powers  of  deviation  in  tliis  and  the 
liailways  Clauses  Consolidation  Act,  1845,  contained,  the  said 
railway  and  branches  shall  be  made  in  the  lines  and  upon  the 
lands  delineated  upon  the  said  plans,  and  described  in  the  said 
books  of  reference,  and  according  to  the  levels  defined  on  the  said 
sections,  and,  subject  to  tlie  provisions  in  this  and  the  recited  Acts 
contained,  it  shall  be  lawful  for  the  company  to  enter  upon,  take, 
and  use  such  of  the  lands  as  may  be  necessary  for  the  purposes 
thereof."  It  makes  no  difference  whether  we  read  "  thereof "  as 
referring  to  the  company  or  to  the  Acts. 

"What  duties,  then,  are  imposed  upon  the  company  by  tlie  general 
Acts  ?  Those  Acts  give  certain  powers  to  the  company  for  the 
j>urpose  of  making  the  railway  and  works  connected  therewith, 
and  they  impose  upon  the  company  certain  duties  and  obligations. 
The  16th  section  of  the  Eailways  Clauses  Consolidation  Act,  which 
governed  the  cases  of  Rangeleyx.  Midland  Railway  Com'pany,  L.  R. 
3  Ch.  306,  and  Reg.  v.  Wyco'inhe  Raihoay  Comi^ony,  L.  R.  2  Q.  B 
3i0,  is  not  the  section  applicable  to  the  particular  case  before  us. 
The  section  applicable  to  the  present  case  is  the  68th  section  of 
the  Railways  Clauses  Act,  which  makes  it  obligatory  on  the  com- 
pany to  make  communications  for  the  accommodation  of  persons 
whose  lands  have  been  severed  by  the  railwax.  [His  Lordshi[> 
read  the  clause  as  to  "gates,  bridges,"  &c.]  Now  a  case  might 
well  occur  which  woul.l  not  be  very  different  from  what  has 
<jccurred  here  —  the  case  of  two  fields  oh  the  easteju  side  of  the 
railway,  being  the  whole  property  of  the  landowner,  and  having 
their  only  communication  over  a  narrow  stri]i  of  land  running 
north  and  south,  and  of  the  company  taking  this  strip  for  the  pur- 
poses of  their  Act,  so  as  entirely  to  block  up  the  communication  ; 
the  company  then  would  be  compelled  to  find  accommodation  for 
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the  owner,  and  if  they  coukl  not  acquire  the  land  of  a  third  person 
for  the  purpose  of  effecting  the  cuuiniunication,  they  might  he 
brought  to  a  .standstill,  or  obliged  at  great  expense  to  make  an 
hiconvenient  couinuinication  by  means  of  archways  passing 
under  the  line.  Would  *  that  be  a  reasonalde  construction  [*  750] 
of  the  Acts  ?  It  was  argued  that  if  the  company  could 
take  Lord  Beauchamp's  land  for  the  purpose  of  a  communication 
between  the  severed  lands  of  another  landowner,  they  would  be 
enabled  to  cut  Lord  Beauchamp's  land  in  two  by  making  a  com- 
munication through  the  middle  of  it,  and  that  this  unreasonable 
result  shows,  by  reductio  ad  absurd'ivm,  that  such  a  power  cannot 
e.xist.  The  answer  to  that  is,  that  though  the  company  while 
acting  hoiid  fide  are  the  sole  judges  what  land  they  require  for  tlie 
purposes  of  their  works,  the  Court  can  interfere  when  it  sees  main 
fidrs,  and  the  making  the  communication  in  the  way  suggested 
'learly  would  not  be  bond  fide. 

Then  the  question  is,  whether  the  making  accommodation  works 
which  the  company  are  compelled  to  make  is  one  of  the  purposes 
of  their  Acts  ^  I  take  it  that  whatever  they  are  compellable  to  do 
is  a  plain  purpose  of  their  Act,  though  it  may  be  well  argued  it  is 
not  a  purpose  of  the  Act  to  do  for  their  own  accommodation  any- 
thing which  they  are  not  compellable  to  do,  and,  accordingly, 
though  the  45th  section  of  the  Eailways  Clauses  Consolidation  Act 
gives  power  to  purchase  land  for  extraordinary  purposes,  it  does 
not  give  the  company  power  to  take  it  compulsorily,  the  acquisition 
of  land  for  those  extraordinary  purposes  not  being  essential  to  tbo 
undertaking. 

Mr.  Walford  put  another  point,  which  is  not  unworthy  of  notice. 
He  referred  to  sect.  70  of  the  Railways  Clauses  Consolidation 
Act,  which  provides,  that  if  the  company  does  not  make  tlie  re(|ui- 
site  accommodation  works  the  owner  Iiimself  m;iy  m;ik(^  tlicm  : 
and  lie  argues,  that  therefore  the  works  cannot  be  int(!nded  In  be 
constructed  on  the  land  of  third  parties,  because,  the  owner  eouM 
not  enter  on  the  land  of  :i  third  \>:\vly  tn  niak'e  1  he  works.  I'.nl  1 
apprehend  that  the  ovviier  might  say  to  the  eoin]);iny,  "  You  tell  me 
that  it  is  impossible  to  make  a  communication  l)etwcen  the  severed 
portions  of  my  property,  except  by  an  extremely  inconvenient 
way  which  you  offer  me.  My  answer  is,  there  is  a  piece  of  land 
close  by  the  railway  which  would  makci  a  convenient  communica- 
tion ;  the  Hallways  (Clauses  Act  says  you  slr.dl  makct  it  eithei'  le.cr 
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or  under,  or  by  the  side  of,  or  leading  to  or  from  the  railway,  you 
can  acquire  this  piece  of  laud  for  this  purpose,  so  acquire  it,  and 

uuike  me  a  proper  connnuuicatiou."  This  seems  to  agree 
[*  751]  with  *  the  view  of  the  present  Lord  Chancellor  and  my 

learned  brother  in  Rangeley  v.  Midland  Raihvay  Com'pany, 
L.  K.  3  Ch.  306,  where  the  Court  held  that  the  forming  a  new  public 
footpath  in  substitution  for  an  old  one  was  one  of  the  purposes  of  the 
railway  and  works,  such  substitution  being  a  proceeding  authorised 
by  the  16th  section  of  the  Railways  Clauses  Act,  and  that  the  com- 
pany, therefore,  could  purchase  land  for  the  purpose.  So  here,  we 
think  that  it  is  a  purpose  of  the  Acts  to  do  anything  which,  by  the 
()8tli  section,  the  company  are  compellable  to  do,  and  that  they 
can  purchase  land  compulsorily  for  that  purpose. 

We  did  not  hear  Mr.  Walford  on  the  question  whether  the  suit 
was  premature,  because  it  was  decided  in  llaiujclcy  v.  Midland 
Railway  Company  that  the  landowner  may  come  to  the  Court  as 
soon  as  the  railway  company  have  clearly  shown  that  the  property 
is  not  wanted  for  the  purposes  of  the  Act,  though  the  period  referred 
to  in  sect.  127  of  the  Lands  Clauses  Act  may  not  have  expired. 
The  most  conclusive  way  in  which  the  company  can  show  this  is 
by  selling  the  land ;  and  accordingly  it  was  held  in  that  case,  that 
the  landowner  might  come  as  soon  as  the  company  had  sold  the 
land  in  question  to  somebody  else.  So  here,  if  the  making  the 
road  had  not  been  a  purpose  of  the  railway,  the  company  would 
liave  shown,  by  dedicating  the  land  to  that  purpose,  that  it  was 
not  wanted  for  the  purposes  of  then-  Acts,  and  the  land  would  have 
])een  permanently  spoiled  by  the  operation.  In  such  a  case  the 
landowner  need  not  wait  till  the  expiration  of  the  period  after 
which  the  company  must  proceed  to  sell  superfluous  lands.  As, 
however,  we  consider  that  the  making  the  road  in  question  was 
one  of  the  purposes  of  the  Acts,  the  bill  must  be  dismissed  with 
costs. 

Sir  C.  J.  Selwyn,  L.  J. :  — 

I  am  of  the  same  opinion.  The  first  and  main  question  is, 
whether  the  powers  given  to  the  company  of  taking  land  are 
limited  to  such  lands  as  are  necessary  for  the  purposes  of  the  rail- 
way itself,  which  appears  to  have  been  the  view  taken  by  the 
Vice-Chancellor.  Now  that  these  powers  are  not  so  limited  is 
decided  by  Rangchy  v.  Midland  Railway   Company,  L.  E.   3   Ch. 
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306,  which  establishes  that  *  land  may  be  taken  for  [*  752j 
the  purpose  of  placing  on  it  a  substituted  highway  for  the 
accommodation  of  the  public.  But  there  remains  the  question, 
^vhether  tlie  same  reasons  apply  to  the  accommodation  required  for 
private  purposes ;  and  it  has  been  argued  before  us,  not  only  that 
the  company  have  no  power  to  take  compulsorily  any  land  for  anv 
such  private  purpose,  but  that  when  land  has  been  purchased  and 
conveyed  to  the  company,  it  cannot  be  lawfully  retained  or  per- 
manently applied  for  such  a  purpose.  The  question,  then,  is, 
whether  the  Acts  of  Parliament  make  any  such  distinction  between 
public  and  private  accommodation.  I  think  not,  for  the  16th 
section  of  the  Railways  Clauses  Act  appears  to  class"  all  accommo- 
dation works  together,  as  standing  on  the  same  footing.  The  only 
remaining  question,  then,  is  the  question  of  fact,  whether  the  work 
which  is  here  proposed,  and  which  is  actually  made,  is  an  accommo- 
dation work  connected  with  the  railway  ?  A  glance  at  the  plan 
and  the  bill  itself,  T  think,  shows  that  this  is  an  accommodatit)n 
work  of  a  proper  and  reasonable  character,  and  immediately  con- 
nected with  the  railway.  Therefore  on  that  part  of  the  case  I 
think  the  plaintiff  wholly  fails. 

It  is  unnecessary  to  add  anything  with  regard  to  the  contention 
that  the  suit  is  premature,  the  case  of  Rangeley  v.  Midland  Rail- 
waij  Companij  being  conclusive  on  that  point.  The  arguments  of 
the  appellants  on  this  head  are  inconsistent  with  themselves,, 
because,  if  the  company  have,  for  a  valuable  consideration,  agreed 
permanently  to  give  to  the  charity  trustees  a  road  over  this  land, 
the  equitable  estate,  so  far  as  is  necessary  for  the  permanent  user 
of  that  road,  is  vested  in  the  charity  trustees.  Therefore  the  com- 
pany, if  they  are  wrong  in  tlie  other  point,  liave  sold  the  permanent 
interest  in  the  land  to  a  stranger,  and  this  Lord  Beauchamp  is 
entitled  to  come  at  once  to  prevent,  as  interfering  witli  liis  right 
of  pre-emption.  As,  liowever,  we  are  of  opinion  that  this  land  is 
being  used  for  one  of  the  purposes  of  the  undertaking,  tliei'c  is  no 
right  of  pre-emption  in  the  plaintiff,  and  therefore  T  agree  tliat  tliis 
bill  must  be  dismissed  with  costs. 

ENGLISH  NOTES. 

The  general  principle  relating  to  tlie  taking  of  lands  for  i\\v  purjmsc.^ 
of  special  Acts  incorporating  the  Lands  Clauses  Consolidation  Act, 
J  845,  is  much  considered  in  Stockton  and  Darlington  Railway  Co.  v. 
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lirotnt  (18C)0),  9  H.  L.  C.  246.  Lord  Cuaxwoktii  tlicrc  say.s  (at  ]>. 
!.'.")(»):  "Soino  gciu'ral  pnijtositious  ailiuit  ot"  no  doiiht.  In  tlic  tir.^t 
l>lac'c',  I  think  it  is  clear  that  w\wu  tlic  Ijogi.-^laturc  untliorisos  railway 
direi-tors  to  take,  for  the  purposes  of  their  uiKlertaking;,  any  lauds 
."speeially  deserihed  in  their  Act,  it  constitutes  tlicni  the  sole  judges  as 
to  whether  they  will  or  will  not  take  those  lands:  provided  only  that 
thev  take  them  f/oiia  p'(fe  with  the  object  of  using  them  for  the  [uir- 
poses  authorised  by  the  Legislature,  and  not  for  any  sinister  or  collat- 
eral purpose."  And  Lord  Campbell  (at  p.  254)  says-  "If  it  had 
been  proved  that  tlie  company  was  acting  nudd  fide,  and  trying  under 
the  powers  of  the  Act  of  Parliament  to  get  possession  of  lands  of  IJrown 
which  were  to  be  a])pliecl  to  other  and  different  purposes,  I  think  the 
Court  would  have  been  justified  in  interfering  by  injunction ;  but  of 
this  charge  against  the  appellants  I  can  find  no  sxifticient  evidence  ; 
and  while  acting  bond  fide  they  must  be  considered  as  the  profjer 
judges  of  the  portion  of  land  that  is  rctpiired  for  purposes  which  are 
legitimate." 

The  princijde  as  well  as  the  cases  bearing  on  it  is  again  considered 
by  the  Court  of  Appeal  in  Wilkinsoii  v.  Nu//,  &r.  Bainraij  and  Dor]: 
Co.  (1882j,  20  Ch.  D.  323,  51  L.  J.  Ch.  7S8,  4G  L.  T.  455,  30  W.  K. 
617,  a  case  nearly  on  all  fours  with  BeAniHiami)  (^Lord)  v.  Great  Wes- 
tern Railway/  Compant/,  which  is  followed. 

AMERICAN   NOTES. 

Where  a  corporation  is  duly  autliorized  to  take  land  by  eminent  domain, 
and  the  Legislature  has  not  specified  the  quantity  of  land  to  be  condemned,  thf 
corporation  may  take  as  much  as  is  necessary  for  the  accomplishment  of  it.> 
purposes.  Spring  Valley  Water  WorkK  v.  San  Mateo  Water  Works,  61  Cali- 
fornia, 123  ;  Ldckie  v.  Mutual  Union  Telegraph  Co.,  lOo  Illinois,  401  ;  Smith 
V.  Chicago  &;■  W eater n  Indiana  R.  Co.,  105  Illinois,  oil :  Cotton  \.  ^lis-v.^sippi 
A-  Rum  River  Boom  Co.,  22  Minnesota,  372  ;  Pittsburgh,  Ft.  Wayne  Sf'  C.  R.  Co.. 
V.  Peet,  152  Pennsylvania  State,  488;  Wisconsin  Central  R.  Co.  v.  Cornell  L'hi- 
rersity,  4!)  Wisconsin.  162  ;  Randolph  on  Eminent  Domain.  §  185. 

In  such  cases,  and  in  those  cases  where  the  Legislature  expressly  authorizt-.-. 
the  taking  of  so  much  land  as  is  "  nece.ssary  "  for  the  purpo.ses  named  in  the 
Act.  the  right  of  selection  is  by  the  great  weight  of  anthority.  subject  to  judicial 
restraint,  and  the  party  aggrieved  is  entitled  to  have  the  question  of  necessity 
determined  by  the  Courts.  In  Massachusetts,  to  be  sure,  it  has  been  said  that, 
in  the  ab.sence  of  any  provision  in  the  statutes  submitting  the  matter  lo  a 
Court  or  jury,  the  question  of  the  necessity  of  the  taking  lies  with  the  body  v\ 
individuals  to  whom  the  state  has  delegated  the  authority  to  take.  Lynch  v. 
Forbes,  101  Massachusetts,  302  :  42  American  State  Reports,  402.  But  most 
Courts  have  held  differently-  Thus,  in  Spri/ig  Valley  Water  Works  v.  Driid- 
bouse,  92  California,  528,  it  was  held  that,  before  land  can  be  taken  bn-   .-. 
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public  usp,  it  must  nppcar  that  the  taking  is  necessavy,  and  siicli  necessity  is 
a  question  of  fact  to  be  determined  by  the  Court  or  a  jui-y,  the  burden  of  pionf 
bein[,f  on  the  corporation  to  show  that  the  land  is  reasonably  required  for  Hk- 
pur[iose  of  effecting  the  object,  or  carrying  on  the  business,  for  which  the 
corporation  was  organized.  See  also  Chempeake  §■  Ohio  Caned  Co.  v.  Mushk. 
-1  Cranch  C.  C.  (Dist.  of  Col.),  12o ;  Tmc//  v.  Eiizahethtotnu,  Lexington,  <y  JJI// 
Sanfhj  R.  Co.,  SO  Kentucky,  2.59;  and  other  cases  cited  in  a  note  in  42  Amer- 
ican State  lleports.  406.  408. 

In  Rensselaer  ;S"  Saratoga  R.  Co.  v.  Daris,  43  Xew  York,  ]-'57,  a  railroad 
company,  having  one  of  its  termini  upon  a  nayigable  water-way,  sought  to 
condemn  land  situated  on  the  shore  of  the  water-way,  near  the  terminus,  alleg- 
ing as  a  prominent  i-eason  foi-  the  condeiuuation  that  a  charter  had  been 
granted  for  a  ship-canal,  which  would  greatly  increase  the  business  of  the  rail- 
roads, and  that  the  lands  were  needed  for  the  construction  of  ships  and  docks 
for  the  accommodation  of  vessels,  bringing  freight  to  or  taking  it  from  the 
road,  and  of  tenements  for  employes  of  the  road,  and  to  meet  the  recjuire- 
ments  of  an  anticipated  increase  of  business.  The  statute  authorized  the 
company  to  take  land  for  purposes  necessaiy  to  the  oiieration  of  the  road. 
It  appeared  that  the  company  already  had  convenient  and  accessible  v.ater 
front  and  docks,  which  were  used  but  in  part,  and  were  capable  of  cxtetLsioii 
on  its  own  premises  ;  and  it  did  not  appear  that  work  on  the  ship-canal  re- 
ferred to  had  been  commenced,  or  that  the  eajiilal  to  consirnct  it  had  been 
secured.  The  Court  held  that  it  was  not  sufficiently  shown  that  the  lands 
were  required  for  the  present  or  prospective  business  of  the  corporation  within 
the  meaning  of  the  statute,  and  that  therefore  they  could  not  be  takcni  again-t 
the  will  of  the  owner.  The  contention  that  the  determination  of  the  I'oard 
of  >\irectors  that  the  land  was  required,  was  conclusive  upon  the  Court  as  to 
tiie  necessity  and  extent  of  the  appropriation,  found  no  favor. 

\)n  tlie  question  of  the  necessity  of  the  taking  the  Court  said:  "  It  is  ditli- 
cult,  as  a  matter  of  law,  to  detine  by  general  statement  what  j)urposeo  ai'o 
corponite  purposes,  or  what  are  the  ne'cessary  purpose's  for  which  lands  nia\, 
under  this  Act,  be  taken  ;  and  probably  the  subject  is  incapable  of  e\;K't 
limitation. 

"It  may,  however,  be  safely  asserted  that  the  aciiiiisition  of  lands  for  the 
purpose  of  speculation  or  sale,  or  to  j)ievent  interference  by  competing  lines, 
or  methods  of  transportation,  or  in  aid  of  collateral  enterpri.ses  remotely  con- 
nected with  the  running  oi-  operating  of  tiie  roiuT,  allhougii  they  may  in 
crease  its  revenue  and  business,  are  not  such  purposes  as  anihori/e  tii3 
condeuniati(  n  of  private  propert}'." 

In  Wood  on  Railroads.  Minor's  ed.  s.  32.5,  several  cases  are  cited  in  which 
it  has  been  held  that  the  purpose  of  a  proposed  taking  was  not  necessary. 
I'hus  a  railroad,  under  a  statute  of  the  usual  kind,  is  not  authorized  to  appro- 
priate a  temporary  right  of  way,  for  three  years,  along  tiic  south  side  of  a 
town,  to  be  used  as  a  substitute  for  the  main  track  while  the  same  is  in  I  lie 
course  of  construction  along  the  north  side  of  the  town.  Ciirr'nr  v.  Muri'iiii 
^  Cincinnati  /'.  Co..  11  Ohio  State.  22S.  So  a  railroad  cannot  take  land  for 
the  erection  of   dwell ing-liouses  for  its  operative.s.     Nuslirille  if  C/inttunoogu 
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R.  Co.  V.  Coircn-din,  11  llumphreys  (Tenii.).  ■)\S;  Eldruhje  v.  Smith.  '.)[  \vv- 
mont,  484,  404.  Nor  for  a  gravel  jiit.  Nnr  Tort  iV  (^'anada  II.  Co.  v.  Gunni- 
soii.  1  lliin  (X.  Y.),  490.  Nor  for  a  wharf.  Iron  K.  Co.  v.  City  of  Irontoi}, 
19  Ohio  State,  '299. 

Under  a  statute  providing  that  a  railroad  company  could  take  land  '•  Ui>: 
the  location,  construction,  and  convenient  use  of  its  road,  for  necessary  trnclc-, 
side  tracks,  depots,  wood-sheds,  repair-shops,  and  car,  engine,  and  frfi^li 
houses,  the  Supreme  Court  of  Maine  held  that  the  company  had  no  power  to 
take  land  for  the  general  uses  of  the  road  in  addition  to  the  uses  sjiecifiod  iii 
the  statute.      Spofford  v.  BitcLsport  cV  Bangor  li.  Co.,  (50  Maine,  20. 

The  mere  fact  that  the  acquisition  of  certain  lands  by  a  water  coni]iaiiy 
would  be  a  great  convenience  to  it,  and  woidd  enhance  the  value  of  its  proj  - 
erty,  and  secure  a  fuller  water  supply  for  the  inhabitants  of  the  city,  does  in  t 
constitute  the  degree  of  necessity  required,  where  it  appears  that  the  existi:::; 
resources  of  the  company  can  be  made  sufficient.  Sprinrj  Valletj  Water  Wi^rl.< 
V.  San  Mateo  Water  Works,  04  California,  123. 

A  railroad  company,  when  authorized  by  the  Legislature  to  take  lands  by 
eminent  domain  for  the  necessary  purposes  of  its  construction  and  operation, 
may  of  course  condemn  land  for  stations  and  f reiglit  houses,  and  for  necessaiy 
and  convenient  approaches  thereto.  In  Neio  York  ^'  Harlem  R.  Co.  v.  Kip, 
40  New  York,  540,  the  Court  said  :  '•  The  only  limit  to  the  powei-  is  the 
reasonable  necessity  of  the  corporation  in  the  discharge  of  its  duty  to  the 
public.  The  right  to  take  lands  upon  which  to  erect  a  manufactory  of  cars, 
or  dwellings  for  operatives,  is  not  included  in  the  grant.  Such  purposes  are 
not  legitimately  and  necessarily  connected  with  tlie  management,  the  running 
and  operating  of  the  railroad.  .  .  .  Neither  can  lands  be  taken  for  a  mere 
subsidiaiy  or  extraordinary  purpose.  But  passenger  depots,  convenient  and 
proper  places  for  the  storing  and  keeping  cars  and  locomotives  when  not  in 
use,  proper,  secure,  and  convenient  places  having  reference  to  the  public  in- 
terests to  be  subserved,  for  the  receipt  and  delivery  of  freight  and  for  the  safe 
and  secure  keeping  of  property  between  tiie  time  of  its  receipt  and  despatch, 
or  after  its  arrival  and  discharge,  and  before  its  removal  by  the  owner  or  con- 
signee, are  among  the  acknowledged  necessities  for  the  running  and  operating 
the  railroad,  to  the  proper  prosecution  of  the  business  in  the  interests  of  the 
public.  They  may  be  regarded  as  indispensable  to  the  accomplishment  of  the 
general  purposes  of  the  corporation  and  the  design  of  the  legislative  grant." 

So  land  may  be  taken  for  work-shops.  Chicago,  Burlington,  ^-  Quinci/  11. 
Co.  V.  Wdsoii.  17  Illinois,  12.3. 

As  to  whether  the  land  must  be  necessary  for  the  uses  of  the  company  at 
the  time  of  the. taking,  or  whether  probable  future  needs  may  be  considered, 
^Iv.  Randolph  says  :  "Must  the  necessarj'  quantity  of  property  be  determined 
with  sole  reference  to  the  pre.sent  necessities  of  the  undertaking  ?  There  is 
much  reason  in  an  affirmative  answer,  that  it  contemplates  the  retention  of 
property  in  private  hands  until  it  is  needed  for  public  use,  and  the  appraise- 
ment of  property  at  the  time  when  it  is  requii-ed.  These  considerations  war- 
rant the  general  proposition,  that  a  present  necessity  should  appear.  But  this 
must  not  be  so  strictly  construed  as  to  unduly  cramp  the  promoters  in  the 
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■execution  of  a  reasonably  comprehensive  plan."  Eminent  Domain,  s.  !>!(), 
siting  Pilfshurr/h,  Ft.  Wcnjne  Sf  C.  R.  Co.  v.  Pcf,  1.52  Pennsylvania  State,  4.SS, 
and  Lo(](je  v.  Phila.,  Wilmington,  Sj'  BaJt'nnorr.  R.  Co.,  8  Philadelphia  (Penn.), 
o45. 

However,  Mr.  Randolph  admits  certain  exceptions  to  the  rule.  Thus  an 
aqueduct  company  may  acquire  the  right  to  enough  vi^ater  to  insure  a  sufficient 
■supply  incase  of  drought.  Olmsted  v.  Mnrrla  Aqueduct,  4G  New  Jersey  Law, 
495  ;  s.c.  47  id.  311 ;  Focnntico  Water  Works  v.  Bird,  130  New  York,  249.  So 
in  determining  whether  land  is  reasonably  required  for  a  reservoir  site  by  a 
vFater  company  organized  to  supply  a  city  with  water,  not  only  the  present 
demands  of  the  public  upon  the  company,  but  those  which  may  fairly  \h- 
anticipated  on  account  of  the  future  growth  of  the  city  are  to  be  considered. 
Spring  Valley  Water  Works  v.  Driukliouse,  92  California,  528.  And  where  a 
railroad  company  sought  to  condemn  land  for  terminal  purposes,  and  it  ap- 
peared that  another  company  intended  to  connect  with  the  petitioners'  road, 
and  that,  from  the  contracts  made,  expenditures  incuiTed,  etc..  the  connection 
would  be  made,  condemnation  was  permitted  as  for  a  use  plainly  necessary  in 
the  immediate  future.  Matter  of  Staten  Island  Rapid  Transit  Co.,  103  New 
York,  251. 


Ko.  17.  —  AYE   HAEBOUR   TEUSTEES   v.   OSWALD. 

(h.  l.  so.  1883.) 

RULE. 

A  PUBLIC  company  cannot  make  a  valid  agreement  re- 
stricting the  exercise  of  tlieir  statutory  powers,  over  land 
which  they  have  compnlsorily  taken. 

Ayr  Harbour  Trustees  v.  Oswald. 

8  App.  Cas.  f)L'.3-f)40. 

TInrbour    Trustees.  —  Cotn/iulsori/  Purclmse  of  L<iiid.  —  flowers   binder   [*>23] 
Special  Act.  —  Compensalioii..  — Invaliditi/ofAf/reernenfjmr/iorlingto 
restrain  Powers  over  Land  taken.  —  Lands   Clauses   Consolidation  (^Scotland) 
Act,  1845,  SK.  48  and  01. 

Where  the  Legislature  confftr  powers  on  any  body,  whetlier  one  whicii  is 
seeking  to  make  a  profit  for  shareholders,  or  one  acting  .solely  for  the  public; 
good,  to  take  lands  conipulsorily  for  a  particular  purjiose,  it  is  on  tiie  groumi 
that  the  using  of  that  land  for  that  purpose  will  Ixi  for  tiit;  jiublic  good  ;  and 
a  contract  purporting  to  bind  such  a  body  and  tlioir  successors  not  to  uso 
those  powei's  is  void. 

Harbour  trustees,  constituted  for  the  management  anil  iniproveineiit  of  ,t 
public  harbour  by  a  special  .'\.ct,  which  incorporated  the  T-ands  Clauses  Con- 
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riilidatioii  (Scotland)  Act.  1^14').  wcn^  empowcriMl  to  take  lands  scheduled 
(which  included  that  part  of  O.'s  land  having  ail  umestricted  frontage  to  tli^ 
harbour)  for  the  undertaking,  ^^'hile  the  question  of  compensation  to  O.  for 
liis  land  was  before  the  arbiter,  the  trustees  lodged  a  minute  agreeing  that  the 
oouveyauce  .sliould  restrict  their  use  of  the  ground  taken  so  as  not  to  interfere 
with  the  access  from  the  renuiiiiing  property  of  O.  to  the  harbcnir.  To  tiii- 
ininute  O.  did  not  assent.  The  arbiter  found  ilJOOO  payable  by  the  trustees 
as  compensation  for  an  unrestricted  use,  or  £2786,  if  it  were  competent  for  the 
trustees  to  bind  themselves  and  their  successors  by  the  above-mentioned  minute. 
O.  raised  an  action  for  declarator  of  aii  absolute  purchase  and  unrestricted 
right  in  the  subject,  and  for  payment  of  the  larger  sum :  — 

Held,  affirming  the  decision  of  the  Court  below,  that  the  trustees  had  powei- 
under  their  special  Act,  now  or  at  any  future  time,  to  make  erections  on  the 
piece  of  ground  taken,  which  would  effectually  destroy  the  frontage  of  O.'s 
remaining  property  to  the  harbour ;  secondly,  it  was  not  competent  to  the 
trustees  to  dispense  with  future  exercise  of  tiieir  powers  by  themselves  and 
their  successors. 

Appeal  against  an  interlocutor  of  tie  Second  Division  of  the 
Court  of  Session,   Scotland, 

Tlie  respondent,  Mr.  Oswald,  is  the  heir  of  entail  in  possession 
of  the  estate  of  iVuchencruive  and  others,  in  the  county  of  Ayr. 
Tlie  appellants  are  the  Ayr  Harbour  Trustees,  incorporated 
[*  624]  \>\  the  *Ayr  Harbour  Act,  1855,  confirmed  by  the  Ayr 
Harbour  Amendment  Act  of  1879,  which  incorporated  tlie 
Lands  Clauses  Consolidation  (Scotland)  Act  of  1845  (S  &  9  Vict,  c 
19),  the  Lands  Clauses  Consolidation  Act,  1860  (23  &  24  Viet.  c. 
106),  and  the  Harbours,  Docks,  and  Piers  Clauses  Act  of  1847  (K' 
&  11  Vict.  c.  27),  except  the  25th  and  26th  sections  of  the  last- 
named  Act. 

The  question  in  this  appeal  has  arisen  out  of  proceedings  under 
the  Lands  (Clauses  Consolidation  (Scotland)  Act,  1845.  Under  that 
Act  the  trustees  gave  notice  on  the  31st  of  December,  1879,  tiiat 
ihey  required  to  take  a  portion  of  the  land  belonging  to  Mr.  Oswald 
for  the  purposes  of  the  Ayr  Harbour  Improvement  Act,  1879,  and 
had  in  that  notice  stated  that  they  were  willing  to  treat  for  the 
purchase  thereof,  "  and  as  to  the  compensation  to  be  made  to  all 
parties  for  the  damage  that  may  be  sustained  by  reason  of  the 
works  authorised."  The  piece  of  ground  thus  compulsorily  taken 
was  in  extent  246  decimal  parts  of  an  acre,  and  formed  part  of  a 
yard  aboitt  1.371  of  an  acre  in  extent,  situated  on  the  north  side 
fjf  the  liarbour  of  Ayr,  and  having  a  direct  and  uninterrupted  hnr- 
bour  frontage.     The  portion  scheduled  :is  taken  formed  tlic  poitior, 
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of  the  yard  which  formed  the  frontage  to  the  harbour.  The  parties 
not  being  able  to  agree  as  to  the  amount  of  compensation,  arbiter.s 
were  appointed  to  settle  the  amount  to  be  paid  by  the  trustees. 

Tlie  arbiters  duly  appointed  an  oversman.  While  the  former 
were  taking  the  proof,  a  minute  signed  by  Mr.  Thomas  Steele,  the 
chairman  of  the  Ayr  Harbour  Trustees,  was  lodged  in  the  reference. 
It  was  in  these  terms :  "  The  minuters  hereby  agree,  with  the 
view  of  saving  expense  in  this  reference,  that  the  conveyance  to 
be  granted  by  Mr.  Oswald  in  their  favour,  of  the  piece  of  ground 
forming  the  subject  of  reference,  shall  be  qualified  by  a  declaration, 
that  they  shall  not  erect  sheds  or  warehouses  thereon,  and*that  on 
ilie  portion  of  said  ground  immediately  adjoining  the  remainder  of 
Mr.  Oswald's  yard  a  road  of  not  less  than  thirty  feet  wide  shall  be 
formed  and  maintained  by  them." 

The  arbiters  having  differed  it  fell  to  the  oversman  to  decide. 
He  had  to  decide  the  two  questions,  the  value  of  the  land  taken, 
as  to  which  award  no  question  is  raised,  and  also  the  sum  of 
money  to  be  paid  under  the  48th  and  61st  sections  of  the 
'■'Lands  Clauses  Consolidation  (Scotland)  Act,  1845,.as  com-  [*  625] 
pensation  for  the  damage,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  l)y  reason  of  the  severance  of  such  lands  or 
otherwise  in  injuriously  affecting  such  lands  by  the  exercise  of  the 
Lands  Clauses  Act  or  the  special  Act.  And  it  is  on  this  question 
this  action  has  been  brought.  The  material  clauses  of  tiie  Ayr 
Hari)0ur  Act  of  1879  are  as  follows:  — 

(4.)  Subject  to  the  provisions  of  this  Act,  the  trustees  may  make 
and  maintain,  in  the  lines  and  according  to  the  levels  shown  on 
the  deposited  plans  and  sections,  the  works  liereinafter  specified, 
and  all  proper  approaches  and  other  works  and  conveniences  in 
connection  tlierewith  respective!}' ;  and  ma}'  entei'  ujjou,  take;,  and 
use  such  of  the  lands  delineated  on  the  said  plans  and  dcscfibi'd 
in  the  deposited  book  of  reference  (except  as  hereinafter  provid(Ml) 
as  may  be  required  for  and  in  connection  willi  those  works,  and 
for  the  other  purposes  of  the  harljour.  The  works  hereiidnd'oi-e  re- 
ferred to  and  autliorised  by  this  Act  are,  — 

(1.)  A  slip  dock,  extending  from  the  soutliern  bank  of  the  river 
Ayr,  at  a  point  about  fifty  yards  northward  from  the  life- 
boat house  at  the  harbour,  to  a  point  about  ninety  yards 
north-westward  from  Cromwell  Cottage,  with  a  draw- 
bridge or  swint{-lirid"e  across  the  same  neai-  the   lihdxial 
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house,  ami   ways,  rails,   an  engitio-liouse,  liydraulic  and 

dtlier  macliiiiery  and  appiirtenanciis  ; 
('_'.)  A  road  of  access  and  wharf  along  and  adjoinmg  tlic  north 

(juay  of  the  harbour,  and  the  quay  on  the  eastern  side  of 

the  entrance  to  the  said  wet  dock,  commencing  at  or  near 

the  junction  of  York  Street  with  North  Harbour  Street, 

and  termiuating  at  or  near  the  entrance  gates  of  the  said 

wet  dock ;  and 
(3.)  A  drawbridge  or  swing-bridge  across  the  entrance  to  the 

said  wet  dock,  at  or  near  the  dock  gates  thereof. 
(10.)  The  trustees  may  from  time  to  time  erect  sheds,  w^^re 
houses,  offices,  workshops,  hydraulic  and  other  machinery,  and 
cranes,  and  lay  down  wharves,  lines  of  rails  and  sidings,  and  con- 
struct other  works  and  conveniences  upon  and  around  tlie  docks, 
quays,  and  other  portions  of  the  harbour,  and  make  jimctions  be- 
tween the  said  lines  of  rails  and  sidings  and  the  Ayr  Dock  lines 
authorised  by  the  Eailway  Act  of  1878,  and  any  other  lines  of  rail- 
way which  may  hereafter  be  formed  to  the  harbour,  and  may  from 
time  to  time  maintain,  remove,  and  alter  the  said  several  works 
and  conveniences :  Provided  always,  that  nothing  in  this  section 
shall  authorise  the  trustees  to  take  any  lands  otherwise  than  by 
agreement :  Provided  further,  that  the  power  hereby  conferred  of 
making  junctions  shall  be  subject  to  the  provisions  of  sect.  9  of  the 
Piailways  Clauses  Act,  1863,  with  respect  to  junctions. 

The  oversman,  on  the   28th  of  June,  1881,  pi'onounced  the  fol- 
lowing decree-arbitral :  — 

In  the  first  place,  in  the  event  of  its  being  admitted  or  judicially 

determined  that  the  said  The  Ayr  Harbour  Trustees,  either 
[*  626]  under  their  Acts  or  in  consequence  *  of  its  being  admitted 

(»r  judicially  determined  that  the  agreement  tendered  by 
the  said  minute  lodged  by  them  in  process  as  aforesaid  is  invalid, 
are  entitled  to  build  or  make  erections  on  the  ground  taken  from 
the  said  Pdchard  Alexander  Oswald,  and  thus  shut  out  his  remahi- 
ing  ground  from  a  frontage  to  the  street  and  harbour,  I  hereby 
find,  fix,  and  determine,  under  and  in  terms  of  the  said  nomina- 
tion, and  under  and  in  terms  of  the  said  Acts,  and  in  conformity 
therewith,  the  sum  of  X4900  sterling  to  be  the  amount  to  be  paid 
by  the  said  The  Ayr  Harbour  Trustees,  constituted  as  aforesaid,  tt» 
the  said  Pichard  Alexander  Oswald,  and  that  for  and  in  respect 
of  and  as  the  value  of  the  said  land  or  property  taken  as  aforesaid, 
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extending  to  '24:6  decimal  or  one  thousandth  parts  of  an  acre  im- 
perial measure  or  thereby,  and  as  the  amount  of  compensation  to 
he  made  by  the  said  The  Ayr  Harbour  Trustees  to  the  said  Richard 
Alexander  (!)swald  in  respect  thereof,  and  also  in  respect  of  all 
damage  done  or  to  be  done  to  the  remaining  land  and  prdperty  of 
the  said  Eichard  Alexander  Oswald  by  the  taking  of  sucli  land  or 
property,  or  by  the  construction  of  the  works  of  the  said  The  Avi- 
Harbour  Trustees  ;  or,  alternatively,  in  the  second  place,  in  the  event 
of  its  being  admitted  or  judicially  determined  that  the  said  The 
Ayr  Harbour  Trustees  are  not  entitled  under  their  Acts  to  build 
or  make  erections  on  the  ground  taken  from  the  said  Richa]il 
Alexander  Oswald,  and  thus  shut  out  his  remaining  ground  from 
a  frontage  to  the  new  street  along  the  harbour,  or  that  the  a^nn'- 
meat  tendered  b}'  the  said  minute  lodged  in  process  as  aforesaid 
is  valid,  I  hereby  find,  fix,  and  determine,  under  and  in  terms  of 
the  said  nomination,  and  under  and  in  terms  of  the  said  Acts  and 
in  conformity  therewith,  the  sum  of  £2780  12s.  2d.  sterling  to  Ix; 
the  amount  to  be  paid  by  the  said  The  Ayr  Harbour  Trustees, 
constituted  as  aforesaid,  to  the  said  Richard  Alexander  Osw;!ld, 
and  that  for  and  in  respect  of,  and  as  the  value  of  the  said  laud 
or  property  taken  as  aforesaid,  extending  to  246  decimal  or  one: 
thfjasandth  parts  of  an  acre  imperial  measure  or  thereby,  and  as 
the  amount  of  compensation  to  be  made  by  the  said  The  Ayr 
Hoibour  Trustees  to  the  said  Richard  Alexander  Oswald  in 
I'espect  thereof,  and  also  in  respect  of  all  damage  done  or  to  bo 
done  to  the  remaining  land  and  property  of  the  said  Richard 
Alexander  Oswald,  ])y  the  taking  of  such  land  or  property,  or  liy 
the  construction  of  the  works  of  the  said  The  Ayr  Harbour 
Trustees;  and  further,  as  consented  to  by  the  said  liicliard  Alex- 
ander Oswald  and  the  said  The  Ayr  Harbour  Trust(>es,  1  lind  iii- 
terest  at  the  rate  of  £5  per  (;entum  per  annum  to  be  due  ti'  lb 
said  Richard  Alexander  Oswald  on  the  said  sum  of  £4900,  ^r 
•.dternatively  on  the  said  sum  of  £2786  12s.  2d.,  from  the  2nd  day 
of  February,  1880,  till  paid:  and  further,  I  find  the  said  The  Ayi- 
riarl)our  Trustees  liable  to  the  said  Richard  Alexaiulcr  Oswald 
for  the  expenses  incurred  by  him  in  the  arbitration  and  incident 
tliereto,  in  terms  of  the  statutes  ;  and  I  remit  the  account  thereof 
to  the  auditor  of  the  Court  of  Session  for  taxation. 

As  the  parties  were  at  issue  accordhig  to  which   alternative  of 
llie  decree-arbitral  the  compensaliou  was  to  be  jtaid,  Mr.  Oswald 
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niisi'il  this  lU'tit'ii  on  ilu'   IHilidf   Xovciiiln-r,  18S1,  conrluiliii^   \'<>v 
decree  of  declaraidv,  sultstaniially  as  follow.s:  — 

(1.)  That  the  Ayr  Harbour  Trustees  had,  I'V  their  statutory 
notice,  dated  the  Slst  of  Decend^er,  1S79,  taken  conijiul- 
[*  G27]  sorily  the  piece  of  land  iu  (jucstion  from  *]\Ir.  ()s\valil 
ah.solutely,  and  witliout  restriction  or  liniilation  as  to  the 
use  to  be  made  of  it,  and  were  liahle  to  pay  the  full  value  or  com- 
pensation for  the  land  so  purchased  and  taken,  and  a.lso  the  com- 
pensation due  for  the  damage  done  or  to  be  done  to  Mr.  OsAvald's 
other  property  by  the  taking  of  this  land,  or  by  the  construction 
of  the  works  of  the  trustees.  (2.)  That  the  trustees  under  theii' 
Acts,  and  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  and 
other  Acts  incorporated  therewith,  were  entitled  to  build  or  make 
erections  on  the  land  taken  from  Mr.  Oswald,  and  thus  shut  out 
his  remaining  ground  from  a  frontage  to  the  liarbour.  (.">.)  That 
the  minute  lodged  by  the  trustees'  on  the  17th  of  Xovember,  JSSO, 
on  the  second  day  of  the  proof  in  the  reference  (given  above)  was 
incompeten't  and  invalid,  and  of  no  eheet ;  and  (4.)  That  the  sum 
of  £4900,  being  the  sum  found  due  by  the  first  alternative  in  tJi" 
decree  arbitral,  was  the  amount  due  by  the  trustees. 

The  trustees  lodged  defences,  in  which  they  admitted  their 
liability  for  the  sum  of  £2786  1 2.s.  2(^/'.,  but  denied  their  liability 
for  the  larger  sura. 

The  respondent  averred,  mter  alia  :  — 

(Cond.  10.)  When  the  Ayr  Harbour  Amendment  Act,  1879,  was 
before  the  Committee  of  the  House  of  Lords  his  counsel  proposed 
for  the  acceptance  of  the  trustees  a  proviso  to  be  added  to  the  lOtli 
section  of  the  said  Act  in  the  following  terms:  —  "Provided  also 
that  nothing  in  this  Act  contained  shall  authorise  the  trustees  to 
construct  between  any  x>firt  of  the  hauls  of  Pi.  A.  .Oswald,  Escjuire, 
of  Auchencruive,  situated  on  the  north  side  of  the  harbour  of  Ayi-, 
and  the  face  of  the  quay  wall  in  front  of  such  land.s,  any  slieds, 
warehouses,' oflfices,  workshops,  hydraulic  and  otlier  machinery,  and 
cranes  or  other  erections  wliich  might  interfere  with  the  full  and 
free  use  of  the  said  road  of  access  and  wharf.'"  The  counsel  for  the 
said  trustees  refused  to  accept  the  said  proviso,  and  with  reference 
thereto  observed,  "I  should  like  to  know  why  we  art'  to  be  pro- 
hibited from  building  requisite  thhigs  on  our  own  ])roi)erty.  Is  it 
not  the  right  of  all  men  to  build  things  on  their  own  property?" 
In  accordance  with  this  view,  no  such  proviso  was  inserted  in  the 
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Act ;  but,  ou  the  contrary,  the  said  10th  section  of  the  Ayr  Har- 
bour Amendment  Act,  1879,  confers  upon  tlie  trustees  full  power 
to  make  any  such  erections  or  buildings  as  they  may  from  time 
deem  requisite.  The  proceedings  in  the  action  of  declarator,  and 
Lord  Young's  interlocutor  on  the  13th  of  November,  1879,  which 
it  is  admitted  the  parties  acquiesced  in,  are  referred  to.  Quoad  ultra 
the  counter-statements  are  denied. 

In  their  answer  the  appellants  stated :  — 

Admitted  that  the  pursuer  appeared  by  counsel  when  the  Ayr 
Harbour  Amendment  Act,  1879,  was  before  the  Committee  of  tlie 
House  of  Lords,  and  that  the  proviso  quoted  was  proposed  by  him, 
opposed  by  the  defenders,  and  rejected.  Explained  that  at  that 
tin\.e  the  pursuer  claimed  a  right  of  property  in  the  roadway  then 
existing  between  his  yard  and  the  river,  and  that  it  was  on  this 
footing  that  he  proposed  the  proviso.  The  defenders  believed  and 
maintained  that  the  property  of  the  roadway  was  not  vested  in 
hiiu  but  in  them  (the  defenders),  and  opposed  its  insertion. 
An  action  of  declarator  was  subsequently  *  brought  by  [*  628] 
the  defenders  against  the  pursuer,  to  determine  inter  alia 
the  rights  of  parties  in  the  road.  In  this  action  the  Lord  Ordi- 
nary (Lord  Young),  on  the  13th  of  November,  1879,  decided  that 
the  roadway  formed  part  of  tlie  harbour  of  Ayr,  and  was  subject 
to  the  control  of  tlie  defenders,  but  that  neither  they  nor  the  pur- 
suer had  a  right  of  property  in  its  solum. 

The  material  pleas  in  law  for  the  respondent  were  as  follows:  — 

(2.)  The  minute  lodged  on  belialf  of  the  defenders  in  the  course 
of  the  proof  in  the  reference  is  incompetent  and  invalid,  in  respect 
(1.)  that  it  is  unauthorised  by  and  illegal  under  the. provisions  of 
the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  witli  regard 
to  the  compulsory  taking  of  land.  (2.)  That  the  ground  taken 
liad  been  already  purchased  and  taken  from  the  pursuer  absolutely 
and  without  qualification,  by  force  of  the  said  statutory  notici^ 
served  upon  him.  (3.)  That  the  arbiters  and  oversman  were 
bound  by  the  terms  of  the  reference  to  award  compensation  fur 
the  said  ground  so  taken,  and  also  for  the  damage  done  or  to  hi- 
done  til  the  ])ursuer's  remaining  land  by  tin;  taking  of  tlw  said 
ground,  or  by  tlic  construction  of  the  works  of  the  Ayr  Haiboiir 
Trustees  thereon  ;  and  an  award  upon  any  other  footing  is  ultra 
fines  comprornissi.  (4.)  'Iliat  the  said  minute  is  not  legally  liind- 
ing  upon  the  Ayr  Harbour  Trustees.     (5.)  That  the  said   minule 
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was  an  illegal  and  ineffectual  atteiu])t  tn  chaiigc,  in  tliu  coarse  of 
tlu'  })roof  ;i\\d  without  notice,  the  question  referred  to  the  arliiters. 

The  appellants  pleaded,  ■iiitcr  (did  :  — 

(2.)  The  pursuer  is  only  entitled  to  receive  the  sum  awarded 
under  the  second  alternative  finding  of  the  said  decree-arbitral,  in 
respect  (a)  that  the  defenders  are  not  entitled  under  their  Acts  to 
Vuiild  or  make  erections  on  the  ground  taken  from  the  pursuer,  and 
thus  shut  out  his  remaining  ground  from  a  frontage  to  the  new 
road  or  street  along  the  harbour;  and  (b)  that  their  minute  of  the 
17th  of  November,  1880,  is  valid  and  binding  upon  the  defenders. 

On  the  31st  of  January,  1882,  Lord  Kinneak  (Lord  Ordinary) 
pronounced  an  interlocutor  (judgment)  in  favour  of  the  appellants 
that  only  the  sum  of  £2786  12s.  '2d.  was  due. 

Against  this  interlocutor  the  respondent  presented  a  reclaiming 
note. 

The  Lords  of  the  Second  Division  along  with  three  consulted 
Judges  of  the  Pirst  Division,  after  having  heard  counsel,  in 
conformity  with  the  opinion  of  the  majority,  recalled  the  Lord 
Ordinaky's  interlocutor  and  ordained  the  appellants  to  make  pay- 
ment to  the  respondent  of  the  larger  sum  of  £4900  with  interest. 
(10  Court  Sess.  Cas.  4t.h  Series,  472.) 

The  LoED  President,  the  Lord  Justice  Clerk,  Lord  Mure,  and 
Lord    Young,  decided   in    favour  of  the  respondent.     And    Lord 
Shand,  Lord  Craighill,  and  Lord  Eutherfurd   Clark, 
[*  629]  decided  in  *  favour  of  the  appellants,  the  Judges,  includ- 
ing the  Lord  Ordinaey,  were  thus  equally  divided,  four 
on  each  side. 

On  appeal, 

July  6,  9,  10.  The  Lord  Advocate  (Balfour,  Q.  C),  and  Web- 
ster, Q.  C,  maintained  for  the  appellants  that  they  were  liable  only 
for  the  smaller  sum.  (1.)  Because  the  trustees  were  not  entitled 
under  their  Acts  to  build  or  make  erections  on  the  ground  taken 
from  the  respondent,  and  thus  shut  out  his  remaining  ground  from 
a  frontage  to  the  harbour.  They  were  not  left  free  to  exercise  all  or 
any  of  their  powers  thereupon,  but  it  is  provided  that  the  space  is  to 
be  used  by  them  as  a  road  of  access  and  wharf.  If  the  road  is  put 
immediately  outside  his  ground,  then  his  frontage  is  not  shut  off, 
and  in  their  reading  of  the  Acts  it  must  be  put  in  that  position. 

(2.)    The  appellants  were  entitled  to  bind  themselves   to  the 
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effect  stated  in  tlieir  minute,  and  such  a  minute  was  valid  and 
cibligatory  both  as  regards  appellants  and  res^pondent.  Where  a 
body  of  trustees  had  a  large  variety  of  powers,  not  expressly  bound 
to  do  all,  then  it  was  within  the  right  execution  of  such  powers 
tliat  for  the  proper  consideration  of  saving  a  large  sum  of  money, 
here  £2000,  of  the  parishioners,  the  trustees  could  decide  per- 
manently to  what  use  a  certain  piece  of  land  was  to  be  put. 
There  was  no  reason  why  such  a  body  should  not  have  the  same 
'powers  as  a  prudent  man  had  in  the  administration  of  his  affairs. 
They  were  compelled  to  have  a  road  somewhere,  and  even  if  open 
to  them  to  place  the  road  next  the  water,  surely  they  could  elect 
once  for  all  where  the  road  was  to  be  ? 

Such  a  body  as  the  appellants  could  bind  their  successors,  at 
least  for  an  indefinite  period.  They  submitted  that  the  minute 
did  not  make  the  statutory  notice  qualified.  By  the  Lands  Clauses 
Act,  a  proprietor  is  to  receive  compensation,  certainly  for  the 
value  of  the  land  taken,  and,  contingently,  under  sects.  48  and  61, 
for  a  perfectly  different  element  of  damage.  According  to  those 
sections  compensation  is  to  be  paid  for  the  damage  done  or  to  be 
done,  and,  therefore,  no  compensation  is  due  where,  as  here,  no 
damage  has  been  done,  and  the  appellants  bind  themselves 
that  none  shall  be  done.  If  the  respondent  insist  on  be- 
ing *  damaged  then  the  maxim  applies,  volenti  7wn  fit  in-  [*  630] 
juria.  He  cannot  insist  on  being  injured  that  he  may  get 
money.  The  appellants  were  not  offering  the  respondent  an  ease- 
ment, they  were  only  prepared  to  secure  him  against  loss,  and 
therefore  against  any  claim  for  damage  on  his  part.  They  com- 
mented on  Staffordshire  and  Worcestershire  Canal  \.  Birmingliavi 
Canal,  Lords  Chelmsfohd  and  Westbuuy's  opinions,  L.  11.  1  II.  L. 
254;  Taylor  v.  Chichester  nvd  Midhurst  Raihcay,  L.  IX.  4  TI. 
L.  628. 

Tlie  Solicitor-General,  for  Scdtland  (Ashcr,  Q.  C),  and  I);i\ry, 
<^).  C,  for  the  respondent,  were  relieved  from  arguing  that  the  appcl 
hints  had  power  to  make  erections  on  the  ground  taken  so  as  in 
exclude  the  respondent's  remaining  ground  from  the  liarbont 
frontage.  As  to  the  minute,  they  contended  that  it  was  perfcctlN 
invalid,  and  ultrii  vires;  because  the  appellants,  being  harboui' 
commissioners  acting  uiulor  a  public  trust,  could  not  impost' 
restraints  which  would  prevent  the  trustees  in  all  time  coming 
from  using  their  statutory  [lowers  as  harbour   coinmi-^ioncrs  for 
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ilie  public  boiu'fit.  They  could  not,  like  private  individuals  or  a 
company  working  for  profit,  act  a.s  they  please.  Tluur  powers  aiu 
conferred  by,  and  must  be  exercised  in  comformity  with,  tlicir 
siatutes.  They  could  not  have  got  this  land  from  Mr.  OswaM 
uidess  undi-r  their  statute,  and  the  notice  to  take  dcvelo[>.s 
on  !<ervice  into  a  couqilcte  right  to  the  land  and  an  absolute 
sale ;  and  having  got  the  land,  sect.  10  of  the  Act  of  187?) 
applies  to  it,  and  they  and  their  successors  have  power  to  use 
such  land  for  the  erection  of  warehouses,  sheds,  &c.,  and  also,  under 
sect.  4,  to  use  such  land  for  any  harbour  purposes.  Such  then 
Toeing  their  powers,  they  propose  to  renounce  certain  of  these 
poAvers,  and  to  impose  on  the  ground  a  restraint  of  the  nature  of  a 
well-known  servitude  against  a  particular  class  of  buildings  in 
favour  of  the  adjoining  land.  In  fact  the  minute  was  an  attempt 
to  divest  the  trustees — a  fluctuating  body  —  of  theii'  statutoiy 
right  in  a  certain  portion  of  the  ground.  This  was  altogether 
ultra  vires,  no  such  power  is  given  by  the  statutes  to  the  appel- 
lants, and  there  is  no  common  law  rule  or  principle  which  etialdes 
statutory  trustees  in  the  position  of  the  apjiellauts  to  re- 
[*  631  ]  nounce  on  behalf  of  their  *  trust  the  powers  given  them  by- 
statute  for  public  purposes.  Stajfofdshire  and  Worcesier- 
.shire  Canal  v.  Birmingliam.  Canal,  L.  E.  1  H.  L.  254;  Mulliner  v. 
Midland  By,  Co.,  11  Ch.  D  611,  applied  here. 

Certainly,  after  the  notice,  the  amount  of  compensation  remahied 
to  be  fixed  from  the  evidence  produced  before  the  valuation  tri- 
bunal ;  but  it  is  settled  that  the  notice  fixes  what  is  taken,  and  the 
conditions  under  which  alone  it  can  be  taken,  namely,  as  a  certain 
<[uantit;^  of  land  purchased  absolutely  without  restriction  as  to  its 
use  for  the  statutory  purposes  ;  and  the  (jnly  question  referred  to 
the  arbiters  is  what  is  due  in  respect  ol  such  compulsory  taking. 
The  only  power  such  arbiters  possess  is  to  take  evidence  as  to  the 
value  of  what  has  been  already  taken. 

[The  following  cases  were  referred  to  in  the  respondent's  printed 
case ; 

(A  proposal  to  restrict  statutory  powers,  ultra  vires)  :  Llanelhj 
Railway  and  Dock  Co.  v.  South  Wales  Ry.  Co.,  14  Q.  B.  902  ;  Roch- 
dale Canal  v.  Radcliffe,  18  Q.  B.  287  ;  Brice's  Ultra  Vires,  2nd  ed. 
pp.  128,  130  ;  Bostock  v.  North  Staffordshire  Ry.  Co.,  5  De  (x.  &  Sm. 
584,  4  E.  &  B.  798.  (Nothing  but  an  absolute  sale  is  authorised) : 
Bird  V.  Gtrat  Eastern  Ry.  Co.,  34  L.  J.  C.  P.  366  ;  Finchin  v.  London 
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and  Blackivall  By.  Co.,  5  De  G.  M.  &  G.  851.  (Notice  constitutes 
a  statutory  contract)  :  Laing  v.  Caledonian  By.  Co.,  9  Court  Sess. 
Cas.  2nd  Series,  70  ;  Campbell  and  Others  v.  Edinhurgh  and  Glas- 
gow By.  Co.,  17  Court  Sess.  Cas.  2nd  Series,  613  ;  Forth  and  Clyde 
Junction  By.  Co.  v.  Eiving,  2  Court  Sess.  Cas.  3rd  Series,  684  ; 
Mackenzie  v.  Inverness  and  Aberdeen  Junctio)i  By.  Co.,  4:  Court  Sess. 
Cas.  3rd  Series,  810  ;  Caledonian  By.  Co.  v.  City  of  Glasgow 
Union  By.  Co.,  7  Court  Sess.  Cas.  3rd  Series,  959  ;  Lockerby  v.  City 
of  Glasgovj  Improvement  Trustees,  10  Court  Sess.  Cas.  3rd  Series,. 
971  ;  Bex  v.  Hungerford  Market  Co.,  4  B.  &  Ad.  327  (p.  187,  post)  ; 
Intone  V.  Commercial  By.  Co.,  1  Rail.  &  Can.  Cas.  375;  Tawncy  v. 
Lyna  and  Ely  B.y.  Co.,  16  L.  J.  Ch.  282,  4  Eail.  &  Can.  Cas. 
615  ;  *  Haynes  v.  Haynes,  1  Dr.  &  Sni.  426.  (Only  question  [*  632] 
to  be  entertained  by  the  arbiter  is  what  compensation  is  to 
be  paid  for  it  as  so  taken) :  hi  re  Byles  and  Ipswich  Dock  Commis- 
sioners, 25  L.  J.  Ex.  53.  (After  notice  subject-matter  of  the  reference 
cannot  be  varied) :  Sparrow  v.  Oxford,  Worcester,  and  Wolverhampton 
By.  Co.,  2  De  G.  M.  &  G.  94.  (After  notice  owner  debarred  from 
selling) :  Metropolitan  By.  Co.  v.  Woodhouse,  34  L.  J.  Ch.  297.  And 
(no  interest  created  after  service  of  notice  is  a  subject  for  compen- 
sation) :  Marylehone  Improvement  Act,  Ex  parte  Edwards,  L.  R.  12 
Eq.  389  ;  Carnochan  v.  Norwich  and  Spalding  By.  Co.,  26  Beav. 
169 ;  City  of  Glasgoiu  Union  By.  Co.  v.  M'Eiven  &  Co.,  8  Court 
Sess.  Cas.  3rd  Series,  747.  (A.  notice  to  take  an  easement  or  servi- 
tude would  be  invalid)  :  Macey  v.  Metropolitan  Board  of  Works, 
33  L.  J.  Ch.  at  p.  381.] 

The  Lord  Advocate,  in  reply. 

Lord  Blackburn  (after  stating  the  difference  of  opinion  in  the 
Court  of  Session) :  — 

I  need  hardly  state  that  where  there  is  sucli  an  even  division 
below,  the  case  is  one  of  doubt,  and  requires  careful  considernlion. 
[His  Lordship  then  quoted  the  notice  to  take.] 

This  had  the  effect  of  a  purchase  by  the  trustees  absolutely  of 
the  piece  of  ground  ;  and  the  trustees  and  Mr.  Oswald  not  being 
able  to  agree  as  to  the  amount  of  compensation,  it  fell  to  be  settled 
by  arbitration,  the  arbiters  duly  appointed  an  oversman  who  had 
all  the  powers  given  by  the  Lands  Clauses  Consolidation  (Scot- 
land) Act,  and  no  more. 

What  the  oversman  had  to  determine   was  not  only  the  mmu  of 
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money  to  be  paid  for  tlie  purchase  of  the  land  actually  taken,  as  ti> 
\vhicli  no  question  is  now  raised;  but  also,  to  quote  the  words  of 
the  48th  and  61st  .sections  of  the  Lands  Clauses  Consolidation 
(Scotland)  Act, "  The  sum  of  money  to  be  paid  by  way  of  compen- 
sation for  the  damage,  if  any,  tol>e  sustained  by  the  owner 
[*  63.'^]  of  *  tlie  lands  by  reason  of  the  severing  of  tlie  lands  taken 
from  the  other  lands  of  the  said  owner,  or  otherwise  in- 
juriously affecting  such  lands  by  the  exercise  of  this  or  the 
special  Act." 

The  clauses  of  the  special  Act,  "  The  Ayr  Harbour  Amendment 
Act,  1879,"  which  are  material,  are  the  following: — [sects.  4 
and  10,  set  out  ante,  pp.  169,  170.] 

I  think,  and  I  believe  no  one  of  the  eiglit  Judges  below  expresses 
a  contrary  opinion,  that  the  trustees,  though  taking  the  land  for 
the  main  purpose  of  making  a  road  of  access  and  wharf  along  and 
adjoining  the  north  quay  of  the  harbour,  as  described  in  sect.  4, 
sub-sect.  2,  are  not  restricted  from  using  from  time  to  time  parts  of 
the  land  so  taken  for  the  purposes  mentioned  in  sect.  10.  I  do  not 
think  they  have  unlimited  power  to  erect  across  that  land  continu- 
ous warehouses  or  sheds,  so  as  to  intercept  all  access  along  that 
quay,  but  so  long  as  they  give  effect  to  the  main  purpose  tliey  may 
and  ought  to  make  such  erections  as  they,  in  a  hona  fide  exercise  of 
their  discretion,  think  for  the  benefit  of  the  harbour,  and  if,  in 
a  hona  fide  exercise  of  their  discretion,  they  think  it  fit  to  make 
them  on  the  portion  of  land  taken  from  Mr.  Oswald,  there  is 
nothing  in  the  Act  to  prevent  their  doing  so,  even  though  the  effect 
should  be  to  deprive  his  remaining  land  of  a  frontage  to  the  new 
road  and  of  access  to  the  quay.  Such  a  deprivation  of  frontage 
would,  beyond  controversy,  be  an  injurious  affecting  of  Mr. 
Oswald's  land. 

I  think  the  oversman,  in  estimating  tlie  compensation  for  such 
injurious  affecting,  ought  to  take  into  account  very  much  the  same 
considerations  as  those  which,  in  case  Mr.  Oswald  were  selling  it, 
would  intluence  a  purchaser  wlio  w^anted  it  for  a  purpose  requiring 
the  use  of  the  frontage.  Such  a  purchaser  would  give  a  higher 
price  if  convinced  that  the  trustees  could  not  legally  interfere  with 
the  frontage ;  a  smaller  price  if  the  right  to  use  the  frontage  was 
liable  to  be  injured  by  an  exercise  by  the  trustees  of  powers  which 
he  was  convinced  they  would  not,  or  at  least  were  very  unlikely  to, 
ever  use ,  and  a  much  smaller  price  if  he  thought  it  probable  that 
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they  were  likely  to  exercise  such  powers,  if,  indeed,  in  the  case  last 
supposed,  he  w^ould  buy^  at  all.  The  oversman  is  to  fix  the  sum. 
Ill  cases  where,  to  adopt  Lord  Youxg's  phrase,  there  is  "a  po.ssi'ole 
and  mure  or  less  probable  injury,"  I  do  not  think  he  is 
iiound  to  acton  the  supposition  that  *  the  trustees  will  [*  Go41 
'.'xercise  their  powers  in  the  way  most  injurious  to  the 
land,  but  he  is  to  fix  the  sum  at  what  seems  on  the  evidence  a  fair 
■estimate  of  the  probabilities.  In  doing  so,  he  may  overestimate 
the  probabilities,  or  not  estimate  them  high  enough,  but  the  Court 
has  not  the  jurisdiction,  nor,  if  it  had  the  jurisdiction,  has  it  the 
materials  for  reviewing  his  estimate. 

But  in  this  case  the  trustees,  during  the  course  of  the  arbitration, 
endeavoured  by  a  minute  to  fix  once  for  all  the  way  in  which  they 
4Uid  their  successors  in  office  would  use  their  powers.  And  if  they 
-(iould  at  that  time  bind  themselves  by  a  bargain  with  Mr.  Oswald, 
if  he  had  agreed  to  it,  and  that  agreement  would  prevent  his  land 
from  being  injuriously  affected,  1  should  be  unwilling  to  hold  that 
lie  could,  by  refusing  his  assent  to  that  agreement,  get  compensa- 
tion for  the  injury  which  he  might  have  preventtHl.  As  Lord 
*SiiAND  says,  "He  cannot  insist  on  being  injured  tiiat  he  may  get 
money."  There  are  great  technical  difficulties  in  tlni  way  of  work- 
ing out  this,  but  if  I  thought  that  his  assent  to  tlie  minute  would 
have  made  the  minute  effectual  to  prevent  the  trustees  and  their 
>;uccessors  from  using  their  powers  so  as  to  injuriously  affect  tlu^ 
lands,  I  should  have  tried  to  overcome  them.  But  T  do  not  think 
that  if  Mr.  Oswald  had  assented  to  the  minute  it  would  have 
l)ound  the  successors  of  the  present  trustees. 

T  think  that  where  the  Legislature  confer  powers  on  any  b(jdy  to 
take  lands  ccnnpulsorily  for  a  particular  purpose,  it  is  on  the  ground 
that  the  using  of  that  land  for  that  purpose  will  be  for  the  public 
g(j()d.  Whether  that  body  be  one  whicli  is  seekhig  to  make  a  pnt- 
fit  for  shareholders,  or,  as  in  the  present  case,  a  liody  of  trustees 
acting  solely  for  the  pul)lic  good,  I  tliink  in  I'ithcr  case  tlic.  jiowers 
conferred  on  the  body  eniiiowered  to  take  tlie  Ifind  compulsoiily  nrc 
entrusted  to  them,  and  their  successors,  to  be  used  for  the  fuilhcr.inrc 
of  tliat  object  which  the  Legislature  lias  tliought  siilliciently  for  the 
public  good  to  ju.stify  it  in  entrusting  tliem  with  such  powers;  and, 
consequently,  that  a  contract  purporting  to  liind  them  and  their 
successors  not  to  u.se  those  powers  is  void.  This  is,  1  think,  the 
principle   on   which   this    Ifou.se   acted   in   St/'Ji'in-ds/iiir    Canxl    v. 
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Birin'ui(j}i(i III  Caiial,  L.  11.  1  II.  L.  254,  uml  on  wiiicli  tlu; 
[*  635]  late  ]\Iasti;i;  ov  thk  Kolls  acted  in  Muliimrx.  *  Midland 
Bi/.  Co.,  ]  1  Cli.  1).  611.  Ill  botli  those  cases  there  were 
shareholders,  but,  said  the  Master  of  the  Kolls,  at  p.  619,  "Now 
for  \vhat  purpose  is  the  laud  to  lie  used  ?  It  is  to  he  used  for  tlu^ 
purposes  of  the  Act,  that  is,  for  the  general  purposes  of  a  railway 
It  is  a  public  thoroughfare,  sultject  to  special  rights  on  the  ])art  of 
the  railway  company  working  and  using.  But  it  is  in  fact  a 
property  devoted  to  public  ]>urposes  as  well  as  to  private  purposes ; 
and  the  public  have  rights,  no  doubt,  over  tlie  property  of  tlie  rail- 
way company.  It  is  property  which  is  allowed  to  be  acquired  by 
the  railway  company  solely  for  tliis  purpose,  and  it  is  de\oted  ta 
this  purpose." 

This  reasoning,  which  T  think  sound,  is  h  fortiori  applicable 
where  there  are  no  shareholders,  and  the  purposes  are  all  public. 

Much  stress  was  laid,  both  in  the  judgments  below  and  on  the 
argument  at  the  bar,  on  the  supposed  hardship  of  obliging  the 
trustees  to  buy  and  pay  for  the  whole  interest  in  the  land  when 
the  purchase  of  a  more  limited  interest  would  be  cheaper,  and 
would  answer  the  purposes  of  the  trust  as  well.  I  think  that  was 
a  matter  to  be  considered  and  prcnided  for  wlien  passing  tlie  liill 
through  Parliament. 

I  do  not  know  whether  the  Legislature  would  have  passed  an 
Act  giving  the  promoters  power,  at  their  option,  to  take  the  whole 
interest  in  the  land  or  a  more  limited  interest.  They  were 
apparently  not  asked  to  do  so,  and  they  certainly  have  not  done 
so.  But  it  appears  that  there  was  an  endeavour  to  obtain  for  ]Mr. 
Oswald  a  proviso  which,  if  it  had  passed,  w^ould  have  prevented  the 
])ossibility  of  his  land  being  injuriously  afl'ected  by  the  exercise  of 
the  powers  in  question,  and  would  therefore  have  prevented  his 
claiming  any  compensation  for  such  use. 

It  is  stated  and  admitted  in  "tlie  10th  condescendence  ami 
answer,  that  when  before  Parliament  the  counsel  for  the  respon- 
dent sought  to  add"  to  the  10th  section  a  proviso  in  the  following 
terms:  "Provided  also  that  nothing  in  this  Act  shall  authorise 
the  trustees  to  construct  between  any  part  of  the  lands  of  E.  A. 
Oswald,  Esq.,  of  Auchencruive,  situate  on  the  north  side  of  the 
harbour  of  Ayr,  and  the  face  of  the  quay  wall  in  front  of  such 
lands,  any  sheds,  &c.,  vvliich  might  interfere  with  the  full 
[*  630]  and  free  *  use  of  the  said  road  of  access  and   wliarf,"  and 
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tliat  the  counsel  for  tlio  trustees  successfully  opposed  it.  I  do 
not  tliiuk  this  can  have  any  effect  on  the  construction  of  the 
Act.  Whatever  powers  the  trustees  had  given  them  by  the  Act  a.-^ 
it  passed  they  may  exercise,  and  whatever  rights  Mr.  Oswald  has 
under  the  Act  as  it  passed  he  may  insist  on,  just  as  much  and  no 
more  than  if  no  such  proviso  had  been  proposed  and  rejected.  It 
does,  however,  appear  that  at  that  time  both  parties  thought  it  imt 
only  possible  but  probable  that  the  trustees  would  exercise  tiieir 
powers  in  such  a  way  as  to  injuriously  affect  the  respondent's  land. 
This,  I  think,  rather  bears  on  the  question  whether  the  oversnian 
]nay  not  have  overestimated  the  probabilities  when  fixing  the 
compensation ;  a  question  which  (as  I  already  said)  we  have 
neither  jurisdiction  to  enter  upon,  nor  materials  to  enable  us  tu 
decide. 

There  is  only,  I  think,  one  further  point  on  which  I  think  it 
necessary  to  remark.  The  trustees  are  under  no  obligation  to 
make  erections  on  any  part  of  the  land.  If  they  in  the  bona  fide 
exercise  of  their  discretion  think  it  best  for  the  interest  of  the  har- 
bour to  leaxethe  portion  of  the  larul  betw^een  Mr.  Oswald's  land  and 
the  quay  wall  open  as  a  road  of  access  and  wharf,  they  may  do  so. 
If  they  think  it  best  to  make  erections  there  not  inconsistent  with 
the  main  purpose  of  leaving  a  road  of  access  from  York  Streel 
to  near  the  gates  of  the  wet  dock,  though  injuriously  affecting  tlic 
frontage  of  Mr.  Oswald's  remaining  land,  they  may  do  so.  And  it 
was  strongly  argued  tliat  the  trustees  at  the  present  time  in  the 
exercise  of  their  general  administrative  powers  may  fix  what  is  tn  be 
done  now;  and  that  ii'  tliey  do  so  tliev  ))ractically  fix  what  will  ]»e 
done  for  all  time  to  come;  if  the  present  trustees  now  lay  out  an 
(jpen  road  thirty  feet  wide,  along  the  inner  side  of  the  land,  erecting 
what  erections  they  think  advisable  on  other  parts  of  the  wluitf, 
their  successors  can  hardly  be  supposed  likely  to  change  this  plan. 

T  think  tliat  it  is  (juite  true  thnt  as  to  all  such  things  as  from 
theii'  naluic  must  ])e  done  once  foi-  all  at  the  beginning  of  the 
trust,  the  present  trustees  must  bind  their  successoi'.s.  And  if  I  lie 
Act  had  required  the  trustees  to  make  and  mainlain  a  road  lhiil\ 
feet  wide  upon  the  land  taken  along  tlie  north  (iua\,  I  am  l)y  no 
means  prepared  to  say  that  their  successors  could  have 
closed  the  *  road  they  laid  out  and  made  a  new  one;  [*  OjTj 
something  would  depend  on  the  very  terms  of  the  enact- 
ment.    But  such  is  n<tt  the  en  letment  in  this  Act.      And  fliiin'.4li  1 
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think  that  ihe  mode  iii  which  ihe  tiustc'es  now  lay  t)ut  the  roail  ol 
acce.ss  aiul  wharf  will  probably  have  great  iiirtneiice  on  the  exercise- 
of  the  discretion  of  their  successors,  and  is  therefore  an  element 
which  ought  to  be,  and  1  do  not  doubt  was,  considered  by  the  overs- 
man  in  fixing  the  fair  compensation  for-  the  probable  injury  to  the 
frontage,  it  goes,  I  think,  no  further. 

I  come  therefore  to  the  conclusion  that  the  interlocutor  appealed 
against  sho\ild  be  attiiined  and  the  appeal  dismissed  with  costs. 

Lord  Watson  :  — 

1  am  of  opinion,  also,  that  the  judgment  under  appeal  must  be 
artirmed. 

If  the  appellants  have  not  the  right  which  they  assert  to  fix  and 
determine  now  and  for  all  time  coming  the  particular  statutor\- 
uses  to  which  the  land  compulsorily  taken  by  them  from  the 
respondent  is  to  be  turned,  their  case  entirely  fails. 

If,  however,  the  right  thus  asserted  by  the  appellants  be  con- 
ceded or  established  the  question  arises  whether  they  are  entitled 
to  diminish  the  amount  of  compensation  payable  to  the  respondent, 
by  imposing  an  obligation  upon  themselves  and  their  successors  in 
the  harbour  trust  to  use  the  land  taken  by  them  for  no  other  pur- 
poses than  those  specified  in  the  minute  of  the  17th  of  Novembe-r^ 
1880.  On  the  one  hand  it  was  not  disputed  that  by  the  provisions 
of  their  special  Act,  and  of  the  Lands  Clauses  (Scotland)  Act,  184."), 
therewith  incorporated,  the  appellants  must  take  and  pay  for  the 
whole  proprietary  interests  of  the  respondent,  and  that  they  cannot 
reduce  the  compensation  paya1»le  to  liim  by  giving  him  back  an 
integral  part  of  what  they  are  under  obligation  to  take.  On  the 
other  hand  it  was  mutually  conceded  in  argument  that  statutory 
trustees  like  the  appellants  may,  whenever  they  have  the  power, 
so  limit  and  define  the  uses  which  they  and  their  successors  in 
office  are  to  make  of  the  ground  taken  by  them  as  to  minimise  the 
injury  which  will  be  occasioned  by  the  execution  of  their 
[*  638]  works  to  the  lands  from  which  that  ground  is  *dissevered.. 
Accordingly  the  controversy  between  the  parties,  assuming 
the  validity  of  the  minute,  was  narrowed  to  this  point.  The  re- 
spondent maintained  that  to  give  effect  to  the  minute  would  be,  in 
substance,  to  give  back  to  him  part  of  the  proprietary  interest 
taken,  in  the  shape  of  a  predial  servitude  non  cedificandi ;  whilst 
it  was  contended  for  the  appellants  that  the  undertaking  given  \r- 
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their  minute,  though  in  form  somewhat  analogous  to  the  creation 
of  a  servitude  right,  was  in  reahty  nothing  more  than  a  declaration, 
binding  on  themselves  and  their  successors,  of  the  harbour  purjxises 
for  which  the  ground  was  to  be  used  in  perpetuity. 

I  do  not  consider  it  necessary  to  determine  which  of  these  views, 
as  to  the  character  and  effect  of  the  minute,  ought  to  prevail,, 
because  I  am  of  opinion  that  the  appellants  have  not  the  power 
to  subject  future  trustees  of  the  harbour  to  the  restraints  which 
the  minute  professes  to  impose  upon  them.  All  the  Judges  in  the 
Court  below  held,  and  in  my  opinion  rightly  held,  that  their  special 
Act  gives  the  appellants  power,  now  or  at  any  future  time,  to  make 
erections  upon  the  piece  of  ground  taken  from  the  respondent, 
which  would  effectually  destroy  the  frontage  of  his  remaining 
ground  to  the  harbour,  but  they  differed  as  to  the  competency  of 
the  appellants  to  dispense  with  the  future  exercise  of  that  power 
by  themselves  or  their  successors  in  the  trust.  It  humbly  appears 
to  me  that  the  Lord  Ordinary,  and  the  learned  Judges  who  con- 
stituted the  minority  in  the  Inner  House,  in  coming  to  the  con- 
clusion that  the  appellants  could,  by  a  present  resolution,  deprive 
the  harbour  trustees,  in  all  time  to  come,  of  the  right  to  exercise 
the  powers  conferred  upon  them  by  statute,  did  not  sufficiently 
keep  in  view  the  very  specific  provisions  of  the  "Ayr  Harbour 
Amendment  Act,  1879." 

The  4th  section  of  the  Act  empowers  the  trustees  to  make  and 
maintain,  in  the  lines  and  on  the  levels  shown  on  the  deposited 
plans,  the  works  thereinafter  specified,  "  and  all  proper  approaches 
and  other  works  and  conveniences  in  connection  therewith  respec- 
tively ; "  and  authorises  them  to  take  and  use  such  of  the  lands 
scheduled  (including  the  piece  of  ground  taken  from  the  respon- 
dent) as  may  be  required  in  connection  with  those  works,  "nud  for 
the  other  purposes  of  the  harbour."  The  works  so  referred 
to  *are  particularly  described  in  tlie  two  sub-sections  forming  [*  639 ) 
part  of  sect.  4 ;  and  the  second  of  these  sub-sections  includes 
"a  road  of  access  and  wharf,  along  and  adjoining  the  north  (juay 
of  tlie  liarbour,  and  the  quay  on  the  eastern  side  of  tlie  (uitranci^ 
to  the  said  wet  dock."  The  only  works  sliown  1)y  the  de])osi(cd 
plans,  upon  the  respondent's  land  wliich  has  been  taken,  are  the 
said  "road  of  access  and  wharf;"  hut  neitlier  on  the  plans,  nor  in 
the  words  of  the  Act,  is  there  to  be;  found  any  indication  of  what 
part  of  that  land  is  to  be  used  as  rcjad  and  what  as  wliarf.     That. 
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is  a  iiKiUer  left  to  the  (liscrcliun  nf  ilic  trustees.  '•The  otlici-  pur- 
poses of  the  harbour,"  tor  which  the  hnul  iu  question  was  to  he 
used,  are  defined  in  thi'  10th  secti<tu  of  the  xA.ct.  It  provides  that 
the  trustees  '"nuiy  from  time  to  time"  erect  sheds,  wareliouses, 
offices,  workshops,  &c.,  upon  tlie  tlocks,  t^uays,  and  "other  portions 
of  the  harboi\r,'"  and  also  that  they  "may  froni  time  to  time" 
maintain,  remove,  and  alter  the  said  several  works  and  conven- 
ieuces.  The  LoiiD  AdvocatI';  ingeniously  argued  tliat  these  enact- 
ments are  permissive,  and  not  imperative,  and  consequently  thai 
the  powers  which  they  confer  might  be  waived  by  the  trustees ; 
but  the  fallacy  of  such  reasoning  is  transparent.  Sect.  10  is 
permissive  in  this  sense  only,  that  the  powers  which  it  confers  are 
discretionary,  and  are  not  to  be  put  in  force  unless  tlie  trustees  are 
of  opinion  that  they  ought  to  be  exercised  in  the  interest  of  those 
members  of  the  public  who  use  the  harbour.  But  it  is  the  plain 
import  of  the  clause  that  the  harbour  trustees  for  the  time  being 
sliall  be  vested  with,  and  shall  avail  themselves  of,  these  discre- 
tionary powers,  whenever  and  as  often  as  they  may  be  of  opini<jn 
that  the  public  interest  will  be  promoted  by  their  exercise. 

The  case;  according  to  the  view  which  I  take  of  the  provisions 
of  the  Harbour  Act  of  1879,  stands  thus :  The  statute  expressly 
says  that  the  trustees  shall,  in  all  time  comhig,  possess,  and  may, 
whenever  they  think  fit,  exercise  the  power  of  altering  the  condition 
of  the  harbour  works  ex  adcerso  of  the  respondent's  land,  so  as  to 
exclude  direct  access  from  it  to  the  harbour.  The  minute  lodged 
in  the  arbitration  by  Provost  Steele,  as  representing  the  present 
body  of  trustees,  especially  declares  that  in  future  the  trustees  shall 
not  possess,  or  at  least  shall  not  exercise,  that  power.  To 
[*  640]  give  effect  to  the  terms  of  the  minute  would,  m  my  *opinion. 
be  to  alifirni  that  the  appellants  have  'power  to  repeal  the 
provisions  of  the  Act,  in  so  far  as  tliese  apply  to  the  land  taken 
from  the  respondent ;  and  as  I  can  find  no  indication  of  an  intention 
on  the  part  of  the  Legislature  to  vest  any  such  power  in  the  appel- 
lants, T  think  the  minute  is  altogether  invalid. 

Lord  FitzGekald  :  — 

T  concur  in  the  judgments  of  the  noble  and  learned  Lords,  but 
do  not  desire  to  rest  my  opinion  on  the  technical  though  substan- 
tial ground  that  the  defenders  had  no  right  to  create  an  easenu'ut 
or  servitude  over  the  land  acquired  by  them  under  the  powers  of 
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the  Ayr  Harbour  Aiueiidinent  Act  of  JS79.  1  prefer  adopting  the 
language  of  the  contention  of  the  defenders  '■'  that  the  substance  of 
the  proposal  hy  the  harbour  trustees  was  not  to  constitute  a  servi 
tude,  but  to  ]jii)d  themselves  to  abstain  from  an  apprehended  use, 
injurious  to  Mr.  Oswald's  adjoining  land,  so  that  they  should  not 
be  required  to  pay  him  compensation  on  the  footing  that  such  use 
was  open  to  them." 

When  the  defenders  shall  have  completed  their  title  to  the  land 
in  (juestion,  they  will  acquire  that  land  in  full  ownership  for  the 
]»urposes  defined  by  their  special  Act  and  caunot  lawfully  accept  it 
otherwise.  My  Lords,  T  am  of  opinion  that  having  so  acquired 
that  land  for  the  purposes  expressed  in  sect.  4  and  amplified  in 
sect.  10  of  their  special  Act,  they  have  no  power  in  law  to  preclude 
themselves  or  their  successors  from  the  exercise  of  their  statutable 
powers  over  it,  as  should  be  from  time  to  time  required  for  the 
purposes  of  the  harbour.  The  minuters  are  not  bound  by  their 
own   minute. 

1  am  further  of  opinion  that  even  if  the  minute  was  not  ultra 
vires,  yet  tlie  minuters  had  no  right  at  the  time,  and  under  the 
circumstances  stated,  to  force  on  the  pursuer  a  minute  of  doubtful 
import  and  effect  in  lieu  of  the  compensation  to  which  lie  was 
otherwise  entitled. 

Interlocutor  appealed  front  affirmed;  and  appeal  dismissed 
ivith  costs. 

Lords'  Journals,  2.3rd  July,  188.3. 

ENGLISH   NOTES. 

The  principle  established  by  the  above  case  is  too  clear  to  need 
fiirtliftv  illustration.  Of  the  numerous  cases  cited  in  the  argumciits  df 
tlie  respondents  the  following  may  here  be  particularly  irfcrri'd  to. 
By  the  Hoehdale  Canal  Co.  v.  B.aJcUffe  (1852),  18  Q.  15.  L\S7,  .•in.l 
StaffordslUre  and  Worcestershire  Ctuxil  Proprietors  v.  r>iriiuv(/li<i m 
Canal  Proprh'tors  (H.  L.  18G6),  L.  K.  1  H.  1..  251.  .35  L.  J.  Cli.  757. 
it  was  decided  that  a  statutory  body  could  iKtt  oiake  a  valid  tj^rant  in  de- 
nigration of  their  rij^hts,  and  therefore  that  a  claim  of  i-i,<jlit  by  ]ires(;rip- 
tioii  founded  ui>o7i  a  ])resuiii('d  grant  coidd  not  be  supported.  I'lie  case 
of  MidHner  v.  JIidla,nd  Railway  (Jo.  (set  forth  as  a,  lluling  Case,  No. 
22,  p.  213,  post)  is  a  further  illustration  of  the  above  rule. 
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A.MEKIC'A.N    NOrKS. 

The  principal  tase  is  cited  in  Riiuduipli  on  Eniiuent  Domain,  s.  100,  as 
•antliority  for  the  statement  thai  agents  to  whom  the  power  to  take  land  by 
eminent  domain  is  granted  by  ilie  state,  eannot  make  a  bindiu"-  agreement 
nut  to  exercise  the  power. 

.\  iiuuiicipal  corporation  cannut  eonlract  not  to  open  a  street  in  a  jjarticu- 
Jar  jilace.  Matter  of  Opening  First  Street,  liu  Michigan,  12.  '•  .\11  contracts," 
III!!  Ccnrt  said,  -are  subject  to  tlie  power  of  eminent  domain,  wherever  the 
j'ublic  iif'cc.^sity  requires  its  exercise,  and  must  be  i*  garded  as  made  with 
vefei'eni-e  thereto." 

So.  in  Jlrimntrr  v.  /Instou.  Ill2  rkI;is-,,i(iiii-,(  tt-.  l!i.  it  was  held  that  tlie 
powers  of  the  board  of  aldermen  of  Ijo.^ton,  in  taking  land  l\y  eminent  domain 
for  public  ways,  eannot  be  destioyed  or  abridged  by  any  [>rioi-  covenants  or 
other  Acts  of  the  city.  See  also  Gosz/erv.  Georf/f;l(»rii,  G  Wheaton  (U.  S.  Sup. 
€t.),  593. 

The  power  of  the  Lcgislatine  to  condemn  private  pioperty  for  the  use  of  a 
railroad  cannot  lie  impaired  or  defeated  i)y  any  private  contract  between  the 
owner  of  the  property  and  the  railroad  con)])any.  But  where  the  owner  has 
i-ei/sd  property  for  the  use  of  tiie  company  upon  the  express  condition  that  no 
more  of  his  property  should  be  taken  for  tl:e  purposes  of  the  railroad,  the 
company  will  not  be  allowed  to  condenm  additional  property,  under  authority 
givi'n  by  the  I,egislatine.  without  making  compensation  for  that  originally 
ceded  by  the  owner.  ('oruir/iH  v.  Lotiisril/c  ;V  NdsliciUe  II.  Co.,  87  Kentucky, 
72.  See  also  Chicafjo  iV  Western  IndiaiKi  It.  Co.  v.  Illinois  Cent.  It.  Co., 
Ho  Illinois.  l-'iG  ;  Mailer  of  A'.  Y..  Larl:,i>vanna  cV  Western  R.  Co.,  44  Iluii 
(X.  Y.),  104 
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Xo.  18.  — EP:X   v.   HUXGERFORl)   :\rAEKET  COMPANY. 

(K.  B.  1832.) 

No.  19.  —  EEG.   r.   LONDON   &   SOUTH   WESTERN 
RAILWAY   COMPANY. 

(Q.  B.  1S48.) 
r.ULE. 

A  '•  NOTICE  to  treat,"  given  by  a  company  under  com- 
pulsory powers,  is  irrevocable,  and  entitles  the  landowner, 
if  the  company  does  not  follow  it  np.  to  a  mandaynus  to 
compel  them  to  proceed  upon  their  notice. 
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But  if  on  notice  being  given  to  treat  for  part  of  a  house 
-or  other  building  the  landowner  gives  a  counter-notice 
requiring  them  to  take  the  whole,  the  company  may  aban- 
don the  orio-inal  notice. 


Hex  V.  Hungerford  Market  Company.     (Ex  parte  Elizabeth  Lavies.) 

4  Biini.  &  AdoL  .3'27-.3;35  (.38  R.  R.  253). 

Vompany  incorpo7'ated  for  Piihlic  Purposes. — Notice  to  Treat.  —  Mmidamus 
to  jiroceetl  to  assess  Compensation. 

By  statute  11  Geo.  IV.  c.  Ixx..  the  Hungerford  Market  Company  were  [327] 
ampowered  to  purchase  certain  preniise.s  for  the  purposes  of  the  Act, 
<ind  by  sect.  6  it  was  enacted  as  follows:  That  if  any  person  interested  in 
such  premises  shall,  for  twenty-one  days  next  after  notice  given  him  of  their 
being  required  for  the  purposes  of  the  Act,  refuse  to  treat,  or  not  agree,  for  the 
sale  thereof,  in  every  such  case  the  company  shall  cause  the  value  of,  and 
fecompense  to  be  made  for,  such  premises  to  be  inquired  of  by  a  jury  ;  jukI 
or  summoning  and  returning  such  jury  they  are  empowered  to  issue  tiieir 
warrant  to  the  high  bailiff  of  Westminister,  who  is  required  to  impannel, 
.summon,  and  return  such  jur^',  and  is  empowered  to  swear  twejve,  and  to  ex- 
amine witnesses  before  them,  &c. ;  and  they  shall  assess  the  damages  and 
recomjiense,  &c.  : 

Held,  that  the  company,  having  given  such  notice  to  an  occupier,  could  not 
withdraw  from  it,  though  they  offered  to  pay  all  reasonable  costs  incurred  by 
him  in  consequence;  but  that  the  Act  obliged  them,  on  his  demand,  to  issue 
their  warrant  to  the  high  bailiff  for  summoning  a  jury.  And  the  Court 
granted  a  mandainus  to  compel  them  so  to  do. 

/ 

A  rule  nisi  had  lieen  obtained  for  a  iiian<](imii>i  to  the  company 
to  issue  their  warrant  (pursuant  to  tlie  statute  11  Geo.  IV.  c. 
Ixx.)  for  sunnnoning  a  jury  to  assess  damnges  and  compensatit)n 
to  Elizabetli  Davies  for  her  interest  in  the  Sliii)  public-house. 
The  affidavits  in  support  of  the  rule  stated,  tluit  the  said  E.  Davies 
Was  possessed  of  the  premises  in  question,  under  a  lease  for 
f:wenty-four  years  from  8eptend)er,  1822,  and  tliat,  aftei'  some  cor- 
respondence respecting  a  proposed  ])urcliase  tif  tliom  liy  the  com- 
pany (in  which  the  parties  did  not  agree  as  to  tlic  st(!ps  to  be 
taken  with  respect  to  a  valuation),  she  received  from  tlieir  clerk 
a  notice  (stated  to  be  given  in  pursuance  of  sect.  6  of  the  above- 
mentioned  Act)  to  the  following  effect:  "That  the  messuage  or 
tenement  called,"  &c.  (describing  it),  "and  nicntioned  and  con- 
tained in  the  schedule  to  the  said  Act,  is  requircMl  fur  tlic  ])iir]Kises 
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>'f  liK'  said  Acl,  aiiil  that  it  is  tlio  iutciiLidii  i)f  tlin  ('(luijiany  nf 
|ir(.)priotors  duly  constituted  liy  the  said  Ait,  to  contract  for  tlic 
jiurchase    of    all    sulisistiug    leases,    Iimius,    estates,   and   interests 

therein,  and  tliat  in  case  you  shall  not  within  the  spare  of 
[    ."VJS]    ■*  twcnty-oiu'   da}s   tiiuii   the   date   liereof,    tieat,    contracl, 

and  agree  with  the  said  conipaii}'  for  tln^  sale  of  tlie  said 
premises,  and  all  -subsisting  leases,  &c. ,  therein,  it  is  tlie  inten- 
tion tif  the  said  company  forthwith,  after  tlie  expiration  of  twenty- 
one  days,  to  issue  their  precept  to  the  high  bailiff  (tf  the  cit}'  and 
liberty  of  Westnnnster  to  summon  and  impann^d  a  jury  for  the 
]»urpo.se  of  in([uiring  into  and  assessing  the  damages  and  recom- 
pense to  be  given  for  and  in  res])ect  of  the  said  premises,  and  all 
interests  therein,  according  to  the  provisions  of  the  said  Act. 
Dated  this  25th  day  of  February,  1832."  A  similar  notice  Mas 
given  to  Mrs.  Drake,  the  owner  of  the  freehold.  It  was  fin  tlier 
stated,  that  in  the  expectation  that  these  notices  would  be  acted 
upon,  Mrs.  Davies  reduced  the  stock  upon  her  premises,  and  liad 
ever  since  the  notice  been  ready  and  willing  to  give  up  possession 
to  the  company,  on  receiving  a  reasonable  compensation;  and  that 
the  premises  had  been  surveyed  and  valued  on  her  behalf,  and 
preparations  made  to  support  her  claim  before  a  jury :  that  a 
request  being  made  on  her  l)ehalf  on  the  17th  of  April,  by  8.  T. 
Bull,  lier  surveyor,  to  know  when  the  case  would  be  submitted  to 
a  jury,  the  company's  clerk,"  on  the  2nd  of  May,  returned  the  fol- 
lowing answer :  "  Sir,  —  T  am  desired  by  the  Court  of  directors 
to  acknowledge  the  receipt  of  Vour  letter  of  the  17th  of  A])ril, 
and  to  remind  you  that  you  have  been  informed  tliat  the  premises 
of  Mrs.  Davies  are  not  wanted.  I  am,  sir,  &c. "  It  was  furtlser 
alleged,  that  the  premises  had  been  much  lessened  in  value  by 
the  company's  works.  On  behalf  of  the  ccnnpany'  it  was  stated 
that  on  the  3rd  of  April  their  attorney  conferred  with  the  attorney 

of  Mrs.  Drake,  and  not  beirig  able  to  agree  with  him  npon 
[*  329]  terms,  declined  the  premises,  and  paid  *  his  bill  of  costs  : 

that  he  informed  Mr.  S.  T.  Bull  of  this  shortly  after  tlir 
3rd  of  April;  and  that  he  was  not  apprised,  till  the  6th  of  Juiu 
following,  that  the  attorney  for  Mrs.  Drake  did  not  also  act  f.n 
Mrs.  Davies:  that  on  the  said  6th  of  June,  H.  W.  Bull,  as  attor- 
ney for  Mrs.  Davies,  gave  him  notice,  that  he,  Bull,  would  attend 
the  Court  of  the  com])any  on  the  following  day,  to  know  what 
oonrse  they  meant  to  pursue  :  that  H.   \y.   V>u\\  accordingly  had  dn 
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interview  with  the  company  on  the  Ttl],  and  tliat  on  the  8th,  the 
ileponent,  the  company's  attorney,  by  their  direction,  wrote  to 
him  as  follows:  "Sir, — I  am  desired  l»y  the  b(jard  of  directors 
ill  inform  you  that  as  the  sum  asked  for  the  purchase  of  the  free- 
hold of  the  Ship  public-house,  and  Mrs.  Davies's  interest  therein, 
so  greatly  exceeds  the  sum  the  company  had  reason  to  expect, 
they  declined  the  purchase  altogether,  of  which  your  client  wa.s 
informed  on  the  ord  of  April  last.  The  company,  however,  aie 
willing,  an'd  I  hereby  offer,  on  their  behalf,  to  pay  any  necessary 
and  reasonable  expense  your  client  may  have  incurred  in  conse- 
(|uence  of  the  notice  of  the  25th  of  Feiiruary  last.  " 

Sir  James  Scarlett  now  showed  cause.  —  Under  the  circumstances 
ilisclosed  by  the  affidavits,  the  company  were  not  bound  to  take 
these  premises.  [He  then  commented  upon  the  facts  sworn  to, 
and  the  correspondence.]  The  sixth  section  of  the  Act^ 
enables  the  *  company,  if  the  owners  of  messuages,  &c. ,  [*  .'3150] 
^fter  twenty-one  days'  notice,  will  not  treat  with  them  for 
tlie  sale  of  such  premises,  to  have  a  jury  summoned,  who  shall 
assess  the  compensation  :  but  the  clause  is  not  so  worded  as  to  be 


■  By  which  it  is  enacted,  that  if  :iiiy 
j)er.soii  interested  in,  or  having"  or  claiming' 
jiower  to  sell,  the  messuages,  &c.,  in  tlie 
rirst  schednle  to  the  Act  described,  or  any 
])art  thereof,  shall,  for  the  space  of  twenty- 
^nle  days  next  after  notice  in  writing, 
signed  by  the  clerk  of  the  company,  shall 
ha^e  l)cen  given  to  him  (as  is  there  speci- 
fieil)  of  such  messuages,  &c.,  being  re- 
<(nired  for  thejuirposes  of  the  Act,  neglect 
<ir  refuse  to  treat  and  agree,  or  shall  not 
agree,  for  the  sale  of  the  .said  premises,  or 
shall  !)e  prtivented  by  absence  or  disaliility, 
or  c;iniii;)t  be  found  or  known,  or  sliall  not 
pi(»duc(>,  a  dear  title,  "then  and  in  every 
siu-li  case  tlie  said  company  or  their  suc- 
<-cssors  shall  cause  the  value  and  recom- 
pense to  be  made  for  such  messuages, 
^\harfs,  lamls,  or  hereditaments,  to  be  iri- 
i|iiii-(;d  into  and  ascei'tained  by  a  jury  of 
twelve  indifferent  num  of  tjie  said  city  of 
Westminster:  and  for  the  summoning  and 
returning  such  jury  the  .'said  couiiiany  and 
their  successors  are  iiereby  emjxiwei'ed 
from  time  to  time  to  issue  a  warrant  under 
their  common  seal  to  the  liigh  l)!«i)iff  of 
the  said  city  ami  lil)crty  of  VVestniinstcr. 
■or  his  deputy,   thereby  enniinan.liiiLi  and 


requiring  liiin  to  iinpanncl,  summon,  and 
return  an  indifferent  jury  of  twenty-four 
persons,"  &c.  ;  and  the  high  i>ailiff  is  re- 
quired to  impannel,  summon,  and  return 
such  number,  out  of  whom  he  is  em])ower('(l 
to  swear  twelve  to  be  tlie  jury  for  the  pur- 
poses aforesaid,  &c.  ;  he  is  furtlier  em- 
powered and  nnpiired  to  summon  witne.sses 
and  examine  them  on  oatli  before  tlie  said 
jury  ;  and  lie  shall  cause  the  jury  to  vi.-w 
the  jilaces  in  (juestion  if  necessary,  and  i,-ie 
all  lawful  ways  and  means  for  his  own  ami 
the  jury's  information,  as  he  shall  ihink 
Ht ;  "and  the  saiil  jury  shall  assess  the 
damages  and  recompense  to  ixs  given  for 
the  messuages.  &c.,  to  the  respective 
owner  or  owiun-s  and  occupier  or  occupiers 
thereof,  according  to  his,  her,  or  rlieir  re- 
spective interests  therein,  and  sh;ill  give 
in  their  verdit't  thereupon:"  and  after 
such  iiHjuiiy  and  verdict  the  high  bailiff 
"shall  tlierenpipii  order,  adjudge,  and  de- 
termine the  sum  <>r  sums  of  money  si> 
assessed  by  the  said  jury  to  be  paid  fur 
the  said  messuages,  wharfs,  lands,  or  here- 
ditaments, or  any  interest  tlierein.  ae- 
coriiiiig  to  such  vr-rdict  or  iii(|uisition  ol 
the   said   jury 
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at  all  events  compulsory  on  the  company.  Although  they  may 
Ikivo  given  notice,  there  is  a  locus  poenitcntia',  and  here  it  is  not 
unreasonable  that  the  company  should  claim  it.  Their  notice 
was  given  on  the  25th  of  February ;  the  written  answer  of  their 
clerk  to  Mrs.  Davies's  surveyor  was  sent  in  the  beginning  of 
May  ;  and  they  have  offered  to  pay  all  reasonable  expenses  incurred 

l)y  Mi's.  Davies  in  consequence  of  the  notice. 
[*  331]  *  Kelly  and  Channel],  contra.  —  The  notice  binds  the  com- 
pany as  well  as  the  individual,  otherwise  great  injustice 
Avould  be  done.  The  first  sections  of  the  Act  give  particular  facili- 
ties to  the  company  in  treating  for,  and  taking  conveyances  of, 
certain  premises  which  are  described  in  a  schedule :  and  until  the 
expiration  of  three  years  from  the  29th  of  September,  1830  (sect. 
4),  they  may  compel  the  owners  of  such  premises  to  sell  them ;  for 
by  sect.  6  they  may,  without  any  other  treaty,  at  once  give  notice 
to  the  occupiers  of  such  premises  that  the  same  are  re(iiiired  for 
the  purposes  of  the  Act,  and  if  the  parties  do  not,  within  twenty- 
one  days  after  such  notice,  agree  with  the  company  upon  terms  of 
sale,  a  warrant  is  to  issue  for  summoning  a  jury  to  assess  com- 
pensation, whose  verdict,  by  sect.  7,  is  to  be  final.  Everything 
here,  as  respects  the  tenant,  is  done  in  invitum.  It  is  at  tlie- 
option  of  the  company  to  give  notice  or  not.  In  the  present  case 
notice  is  given :  the  tenant  begins  selling  off  his  stock,  employs 
a  surs^eyor,  and  incurs  other  expenses :  and  it  is  now  said,  that 
after  this  has  taken  place,  the  company  may  turn  round  and 
renounce  the  premises.  The  Court  would  not  hold  that  the  Legis- 
lature had  intended  to  give  such  a  power,  unless  the  words  of  the 
Act  were  too  strong  to  leave  a  doubt.  But  here  the  language  is 
imperative;  that  if  an  agreement  be  not  come  to  after  notice,  "  in 
every  such  case  the  company  shall  cause  the  value  and  recomp'ense 
to  be  inquired  into  and  ascertained  by  a  jury."  Under  this  Act 
the  company  obtain  the  whole  benefit  of  a  contract  for  the  sale 
and  purchase  of  the  premises  (on  terms  to  be  afterwards  ascer- 
tained), by  merely  giving  notice  to  the  owner  and  occupier.  Can 
it  be  said  that  they  shall  also  be  at  liberty  to  withdraw 
[*332]  from  such  contract  at  *  their  own  pleasure?  And  if  so, 
may  not  this  be  done  at  any  time  before  the  jury  have 
given  their  verdict,  or  even  before  the  high  bailiff  has  made  his 
adjudication  in  pursuance  of  it  ?  If  the  notice  has  the  effect  of  a 
contract,  it  can  only  be  rescinded  by  both  parties. 
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Dknman,  Ch.  J.  —  The  parties  forming  the  company  have  obtained 
an  i^ct  of  Parliament,  giving  them  great  privileges  in  the  pur- 
chasing of  certain  property.  There  is  no  power  reserved  to  them 
of  codntermanding  a  notice  once  given,  in  case  of  disagreement  as 
to  terms,  but  they  may  summon  a  jury  to  ascertain  them;  that  is 
their  protection  in  case  of  an  exorbitant  demand.  If  they  are  not 
bound  by  their  notice,  it  follows  that,  after  giving  it,  they  are 
free,  during  the  long  period  of  three  years  (allowed  by  the  fourth 
section  of  the  Act),  to  take  the  property  or  not,  at  their  discretion, 
and  the  owner  is  at  their  mercy  during  that  time.  I  cannot  think 
that  the  Legislature  so  intended.  The  rule  must  therefore  be 
made  absolute,  and  the  company  must  go  to  a  jury,  which  is  the 
security  they  have  provided  for  themselves  by  this  Act. 

•  Parke,  J,  —  I  am  of  the  same  opinion.  The  company  are  not 
bound  to  purcha.se  the  property  mentioned  in  the  schedule,  but  the 
question  is,  at  what  period  they  shall  be  said  to  have  exercised 
their  option.  Now,  I  think,  that  is  done  when  they  have  given 
notice,  and  that,  according  to  reason  and  good  sense,  such  notice 
ought  to  be  as  binding  on  them  as  on  the  owner  or  occupier.  And 
this  construction,  which  I  should  be  disposed  to  put  independently 
of  express  words  in  the  statute,  is  supported  by  the  language  of 
sect.  6,  which  enacts,  that  if  the  owners  or  occupiers  shall 
not,  *  for  tlie  space  of  twenty-one  days  after  notice,  have  [*  333] 
agreed  upon  terms  of  sale,  the  company  "  shall  cause  the 
value  and  recompense  to  be  inquired  into  liy  a  jury,"  &c.  This 
Court  came  to  a  similar  conclusion  in  a  late  case  of  Ilex  v. 
The  Commissioners  for  Improving  Market  Street  Manchester  (4  11 
&  Ad.  333  n).  The  language  of  the  statute  there  was  different, 
and  I  believe  there  were  no  compulsory  words,  but  the  Court 
thought,  from  the  general  purview  of  the  Act,  that  the  commis- 
sioners were  to  be  considered  as  having  exercised  their  option  when 
they  gave  notice  of  taking  the  premises,  and  that  they  could  not 
withdraw  from  it.  The  case  has  not  been  reported,  but,  I  believe, 
would  be  found  to  bear  upon  the  present. 

Taunton,  J.  —  I  am  of  the  same  opinion.  If  the  luUice  could 
be  countermanded,  the  company  may  state  wliat  they  consider  a.-^ 
a  countermand  in  tlieir  return  to  the  mandanms. 

Patteson,  J. ,  concurred.  '  Bute  absolute. 
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Laud!!  Clauses   Cousolid'illon  Act.  —  Xaticc.  lo  Uati  for  Part.  —  Counter-tiolln; 
to  lake  the   Whole.  —  No  Com  rue/. 

[775]  Under  the  Lands  Clauses  Consolidation  Act,  8  and  9  Vict.  c.  IS,  if 
the  promoters  of  an  undertaking  demand  a  compulsory  sale  of  premises 
by  authority  of  the  statute,  the  owner,  by  sect.  92.  may  refuse  to  st'll  less 
than  the  whole  ;  but  if  they  have  given  notice  of  requiring  a  part,  the  owner 
cannot,  by  reason  of  such  notice,  require  that  the  wliole  be  taken;  and  the  pro- 
moters, on  his  refusal  to  sell  part,  may  abandon  the  purchase. 

Mandamus  to  the  above-named  company.  "  Whereas,  since  the 
passing  and  coming  into  operation  of  The  London  and  South 
Western  Eailway  Metropulitan    Extensions  Act  (S  &  9  \u:t.   c. 

cLxv. ,  local  and  personal,  public),  1845,  we  have  been 
[*  776]  given  to  understand,"  &c. ,  "  that  John  Henry  Coward  *and 

Ellis  Cancellor,  starch  manufacturers,  have  been  for 
several  years  past,  and  were  at  the  date  and  at  the  time  of  tbt; 
oivin»  of  the  notice  next  hereinafter  mentioned,  sent  and  given  by 
you, "  &c. ,  "  and  now  are,  the  lessees  of  a  certain  manufactory  and 
premises  situate  in  or  near  to,"  &c. ,  "  in  the  county  of  Surrey, 
commonly  known  by  the  name  and  style  of  Tiie  Lambeth  Starch 
Manufactory,  under  a  certain  lease  bearing  date,"  &c.,  "and  that 
the  said  J.  H.  C.  and  E.  C.  had,  together  with  one  Thomas  ]);)ih'y 
Illidge,  for  some  years  past  and  at  the  date  and  the  giving  of  tliu 
notice  aforesaid,  carried  on,  and  still  do  occupy,  the  said  manu- 
factory-, and  carry  on  in  the  same  the  trade  of  starch  manufacture 
as  copartners  therein,  and  have  a  joint  interest  therein  and  in  the 
said  manufactory  and  premises :  And  whereas  we  have  also  been 
given  to  understand,"  &c. ,  "that  you,  the  said  company,  being 
the  promoters,  according  to  The  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  of  the  undertaking  mentioned  in  the 
said  first-mentioned  Act  of  Parliament,  required  to  purchase  and 
take  the  lands  and  premises  hereinafter  mentioned,  and  whicli  you 
are  authorised  to  purchase  and  take  by  the  statute  in  that  case, " 
&c.  ;  "and  that  you,  upon,"  &c.  (14th  May,  1S46),  "gave  notice 
thereof  to  the  said  J.  H.  C.  and  E.  C. ,  and  all  other  persons  wlium 
it  might  concern;  and  that  you  by  such  notice  did  demand  fiom 
them  the  particulars  of  their  estate  and  interest  in  such  lands  and 
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premises,  and  of  the  claims  made  by  them  in  respect  thereof ;  and 
which  notice  also  stated  the  particulars  of  the  said  lands  and 
piemises,  and  had  annexed  thereto  a  plan  of  the  said 
lands  and  premises ;  and  that  you,  the  *  said  company,  [*  777] 
were  willing  to  treat  for  the  purchase  of  the  said  lands 
and  premises,  and  as  to  the  compensation  to  be  made  to  the  said 
])arties,  to  whom  such  notice  was  so  given  as  aforesaid,  for  the 
<lamage  that  might  be  sustained  by  them  by  reason  of  the  execu- 
tion of  the  said  works  mentioned  in  the  said  first-mentioned 
statute :  And  whereas  we  are  also  given  to  understand,"  &c. ,  "  that 
the  said  lands  and  premises  mentioned  in  the  said  notice,  and 
which  you  required  by  such  notice  to  purchase  and  take,  were  a 
part  only  of  the  said  manufactory  and  premises  known  by  the 
name  and  style  of  The  Lambeth  Starch  Manufactory ;  and  that  the 
saitl  J.  H.  C.  and  E.  G.  and  T.  B.  I.  were  willing  and  able  and 
ready  to  sell  and  convey  to  you  their  estate  and  interest  in  the 
whole  of  the  same  manufactory  and  premises  known  by  the  name," 
&c.  ;  "  whereof  you,  within  twenty-one  days  after  the  service  of 
the  said  notice,  to  wit,  on,"  &c.  (4th  June,  1846),  "had  notice 
that  they  then  required  you  to  purchase  and  take  their  said  estate 
and  interest  in  the  whole  of  the  said  manufactory  and  premises 
known  by  the  name, "  &c. ,  "  as  you  were  by  law  then  bound  to  do : 
And  you  and  the  said  J.  H.  C.  and  E.  C.  and  T.  B.  I.  did  not 
then,  and  have  not,  although  more  than  a  reasonable  and  proper 
time  for  this  purpose  has  long  since  elapsed,  as  yet  agreed  as  to 
the  amount  of  purchase  money,  compensation,  and  damage  to  whicli 
they  are  by  law  entitled  by  force  of  the  statute, "  &c.  ;  "  and  by 
reason  of  the  premises  the  same  has  always  been  and  still  is  in 
dispute  : "  The  writ  then  stated  that  the  purchase  money,  comiien- 
sation,  and  damage  claimed  exceeded  £50,  and  amounted  to  £<S00() 
purchase  money,  and  £35,000  damage  by  the  execution 
of  the  works;  that  J.  H.  C,  =■  E.  C,  ami  T.  B.  I.  had  [*  77S] 
thereupon  required  the  company  to  issue  tlicir  wanaiit 
according  to  the  statute,  to  summon  a  s])ecial  jury  (o  (ly  tlic  said 
•  [uestion  of  disputed  compensation,  and  that  the  Company  had 
neglected  and  refused  for  an  unreasonable  time  so  to  do:  And  it 
commanded  the  company  to  issue  their  warrant  to  the  slieriff  to 
nominate  and  summon  such  juiy  in  manner  directed  by  tlic  Lauds 
Chiuses  Act  for  the  purpose  of  assessing  the  i)urchase  money,  coiu- 
\ieiisation  and  damage  to  which  the  prosecutors  were  entitlcil  \iudir 
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the  statute  "  in  respect  of  their  said  estate  and  interest,  as  well  in 
tht'  s;iid  lands  and  premises  nu'ntidiied  in  the  said  notice  as  in  tint 
reiuaininjj;  })art  of  tlie  said  nianufactiuy  and  premises  knowji  hy 
tlie  name  and  style  of  The  Lambeth  Starch  Manufactory  : "  oi-  that, 
they  .should  .show  cause,  &c. 

The  defendants  made  a  return,  alleging,  among  other  things, 
that  the  premises  which  they  liad  been  required  to  take  consisted 
of  a  dwelling  house  wuth  offices,  a  counting-house,  cart  sheds,  &c. , 
gardens,  a  green-house,  premises  which  had  been  ])iggeries,  &c. , 
together  with  a  building  of  one  story  used  in  the  manufacture  of 
starch,  with  a  mill  or  engine-house  and  drying-room  and  ware- 
liouses  attached  thereto;  and  statements,  not  now  material,  were 
added,  to  show  that  some  of  the  enumerated  premises  were  not 
valuable  and  were  not,  in  fact,  part  of  the  starch  manufactory. 
The  return  further  stated  that  the  company  gave  notice  of  purchas- 
ing; and  taking  the  messuages,  lands,  and  hereditaments  described 
in  a  schedule  to  the  notice  as  "  so  much  of  the  ground,  staliling, 
coach-house,  factory,  and  sheds  as  are  coloured  red  on  the  plan 
hereunto  annexed : "  but  that  the  prosecutors,  by  their 
[*  779]  notice  of  claim  transmitted  *  in  answer,  proposed  to  sell 
not  only  the  premises  coloured  red,  but  all  their  premises 
as  shown  in  the  plan,  to  which  they  referred  in  detail ;  describing 
the  premises  as  "  leasehold  under  Thomas  Lett, "  &c. ,  "  for  the 
term  of  fourteen  years  from  the  24th  day  of  June,  1833  :  "  and  they 
claimed  the  amount  of  purchase  money  and  compensation  stated 
in  the  writ :  Whereupon  the  company  "  did  wholly  abandon  and  give 
up  all  intention  of  purchasing  the  estate,"  &c. ,  of  the  prosecutors 
I:i  the  premises;  and  they  had  ever  since  been  in  the  peaceable  and 
undisturbed  possession  of  the  whole,  and  would  remain  undisturbed 
by  the  company  until  the  expiration  of  their  interest. 

The  prosecutors  pleaded  to  the  return,  taking  issue,  to  the 
(•ountry,  on  a  part  not  al)Ove  set  forth, ^  and  demurring  specially 
to  the  residue.  The  defendants  joined  in  demurrer,  and  demurred 
specially  to  that  part  of  the  plea  which  concluded  to  the  country. 
The  judgment  of  the  Court  makes  any  further  statement  of  the 
pleadings  unnecessary. 

The  case  was  argued  last  Hilary  Term.^ 

J  See  p.  198, /;os^ 

'^  January   19th.      Before  Lord   Dexman,  Ch.  J.,   Patteson,   Coleridge,   and 

WiGllTMAN,  JJ. 


i 
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Martin,  for  the  Crown.  —  The  question  as  to  the  mandmmis  itself 
turns  on  statute  8  &  9  Vict.  c.  18,  ss.  18  and  92.  The  defendants 
allege  that  the  writ  is  unwarranted,  because  they,  having  claimed 
part  only  of  the  premises,  are  not  bound  to  take  the  whole.  The 
clauses  providing  for  the  purchase  of  lands  otherwise  than  by 
agreement  nnist  be  interpreted  favourably  to  private  persons,  and 
strictly  as  against  the  company,  who  are  exercising  a 
general  power  for  their  own  pecuniary  *  benefit.  The  [*  780] 
company,  when  they  gave  their  notice,  made  an  option 
which  was  conclusive  upon  themselves;  Bex  v.  The  Hungerford 
Market  Company,  4  B.  &  Ad.  327  (p.  187,  ante):  they  must  take 
all  that  they  have  given  notice  of  taking ;  Stone  v.  The  Commer- 
cial Ilailway  Company,  4  Myl.  &  Cr.  122 :  and  they  must,  in 
that  respect,  abide  by  such  terms  as  the  Act  annexes  to  the  notice 
they  have  given.  Lord  Cottexham,  C.  ,  says,  in  Salmon  v.  Ean- 
dal,  3  Myl.  &  Cr.  439,  449  :  "  The  parties,  I  conceive,  are  put 
into  the  situation  of  vendor  and  purchaser  by  the  notice;  and  like 
every  other  vendor  and  purchaser,  they  must  of  course  complete 
their  purchase,  according  to  the  provisions,  not  of  the  contract, 
but  of  those  arrangements  which  the  Act  of  Parliament  has  sub- 
stituted in  lieu  of  the  contract,  in  a  case  where  no  contract  can 
take  place. "  Sect.  85  enables  the  promoters  of  undertakings  to 
take  the  land  required  without  waiting  for  an  agreement,  award, 
or  verdict :  and  there  are  other  clauses  bearing  very  rigorously  on 
landowners.  Promoters  also  ou<j;ht  to  be  bound  with  great  strict- 
ness.  By  their  notice,  independently  of  any  further  proceedings, 
they,  as  Lord  Cottenham  points  out  in  the  case  last  cited  (p. 
450),  at  once  acquire  an  interest  in  the  premises  inider  the  Act  of 
Parliament,  as  purchasers :  and  the  terms  (as  to  what  shall  be 
taken)  are  fixed  by  sect.  92,  which  enacts  that  no  person  shall  be 
required  to  sell  or  convey  a  part  only,  if  willing  ami  al)le  to  sell 
and  convey  the  whole.  The  operation  of  a  notice  l)eing  final,  it 
must  be  taken  that  the  promoters,  when  they  served  it,  had  ascer- 
tained whether  the  subject-matter  of  notice  was  part  or  the  whole, 
and  how  far  it  would  be  convenient  to  take  the  whole.  At  any 
rate,  there  should  be  a  peremptory  numdamitR  to  have 
compensation  *  assessed  for  part.  (The  arguments  on  other  [*  781] 
points  are  omitted,  the  judgment  not  having  turned  upon 
them. ) 

Hill,  contrh.  — The  object  of  the  clauses  relating  to  purchase 
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otherwise  than  by  agreement  was  to  put  parties,  forced  to  sell,  in 
the  same  situation  as  those  who  sold  liv  ( (Hilrail  hi't'ore  the  com- 
pulsory power  accnu'd.  If  the  company  hen'  had  ;L;i\eii  no  notice, 
and  had  entered  into  contract  for  purchasing  only  a  part,  they 
ch'arly  wouhl  not  have  been  obliged  to  pnrcha.se  the  whole;  the 
\endors  would  not  liaAe  been  liound  to  sell  the  whole;  the  rights 
and  claims  would  have  been  reciprocal.  And  this  state  of  things 
is  not  altered  by  the  statute.  "What  the  ])r(nnolers  give  notice  of 
taking,  they  are  bound  to  take,  and  the  landowner  to  give:  tiie 
Act  does  not  oblige  them  to  take  more  than  it  obliges  him  to  give  : 
the  parties  are  l)0und  alike,  as  in  the  case  of  contract.  Sect.  92 
merely  exempts  the  owner  from  the  necessity  of  .selling,  if  the 
promoters  will  not  accept  all:  and,  where  they  have  no  powe.- to 
compel,  no  compulsion  is  placed  upon  them.  In  none  of  the 
decided  cases  have  companies  been  held  bound  to  purchase  that  oi 
which  they  could  not  enforce  the  sale.  The  interest  for  which  the 
owner  is  to  claim  must  be  exacth'  that  for  which  the  notice  binds  : 
this  principle  is  recognised  by  Lord  Cottenham,  C.  ,  in  t^tAync  v. 
The  Commercial  Ilailicaij  Companii,  A  Myl.  &  Cr.  122,  125,  (i : 
and,  if  the  landowners  will  not  give  effect  to  the  notice,  they 
remain  in  the  same  situation  as  if  none  had  been  given.  Bcij. 
V.   Tlie  London  and  Southampton  Railvjajj  Company,  10  A.  &  PL 

3.  The  case  of  Itey.  v.  The  London  and  Greemcich  liail- 
['782]  way   Company,   *3   Q.    P».    166,^  bears  some  resemblance 

to  the  present,  and  is  in  favour  of  the  defendants  {Walker 
V.  The  London  and  Blachvxdl  Hallway  Company,  3  Q.  B.  744, 
was  also  mentioned,  but  admitted  to  have  no  material  bearing  on 
this  case).  Xo  argument  can  be  founded  on  sect.  85,  which  only 
enables  the  pronioteis  to  take  possession  on  lodging  a  fair  amount 
for  value  or  compensation  if  the  lands  are  taken  before  there  can 
l)e  an  agreement,  verdict,  or  awaid.  The  principle  relied  upon  as 
governing  the  construction  of  statutes  obtained  by  particular  com- 
panies will  not  apply  to  the  Lauds  Clauses  Consolidation  Act, 
which  is  public  and  general.  The  Court  cannot  iu3w  grant  a 
peremptory  mandamus  as  to  part  of  tliese  premises;  and  it  does  not 
appear  by  the  writ  that  the  company  gave  notice  of  taking  (as  is  said 
in  sect.  92)  "  a  part"  "  of  any  hou.se  or  other  building  or  manu- 
factory;" or  that  the  prosecutors  ever  required  them,  or  that  the 
company  ever  refused,  to  take  a  part  of  the  premises  in  question. 

1   Hill  referred  tu  the  jiuli^iueut  of  I'atteson,  J. 
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Martin,  in  reply.  — Bc<j.  v.  The  London  and  (Ircenicich  Rail- 
wai)  Company,  3  Q.  B.  166,  was  decided  oii  grounds  which  do 
not  exist  liere.  [Wightman,  J.  —  The  argument  here  is  that,  if 
you  dissent  from  what  the  company  propose,  and  offer  something 
else,  tliey  are  not  hound.]  The  effect  of  sect.  92  does  not  depend 
upen  consent  (jr  dissent.  [Patteson,  J.  —  Mr.  Hill  says  that  tliere 
iy  no  contract  till  you  assent  to  give  either  part  or  the  whole.]  It 
is  not  a  case  of  contract,  hut  of  purchase  "  otherwise  than  liy 
agreement "  (statute  S  &  9  Vict.  c.  18  :  heading  of  the  series  of 
clauses  heginning  with  sect.  16).  By  the  giving  of  notice, 
the  *  company  acquired  an  absolute  power  to  take,  and.  [*  TS."!] 
were  bound  to  take  as  sect.  92  prescribes:  a  part  had  be- 
come theirs  ;  and  they  could  not  decline  accepting  the  whole. 

Cur.  adv.  vult. 

Lord  ])Ex:\LVX,  Ch.  J.,  now  delivered  the  judgment  of  the  Court : 
This  was  a  mandamai^  to  issue  a  precept  for  summoning  a  jury 
to  assess  compensation  for  a  starch  manufactory  and  premises,  ami 
for  damage  thereto  done;  of  which  premises  the  defendants  had 
given  notice,  on  the  14th  May,  1846,  of  their  demanding  to  ]iui- 
chaseapart;  but  the  prosecutors  gave  the  defendants  notice  that 
they  required  them  to  purchase  the  whole. 

The  return  was:  That  the  undertaking  is  higldy  beneficial  \.n 
tlie  public,  and  will  cost  half  a  million  of  pounds  to  llu^  defend- 
ants. This  is  perfectly  immaterial.  That  the  prosecutois  liohl 
imder  a  lease  which  will  ex[iire  June  24th,  1847:  That  tlie  judsc- 
cutors,  at  the  time  of  notice,  had  no  greater  estate  than  as  tena'.i.s 
from  year  to  year:  That  the  premises  comprise,  not  only  a  jilace 
of  business,  but  two  gardens,  said  to  l)e  unused  and  a  g?(!('nhouse 
and  two  piggeries  extremely  dilapidateil  and  nol  neces.sary  for 
carrying  on  tlie  manufactiu'e ;  whicli  also  ap])ears  iiielevaiit  lo  thn 
question.  That  the  defendants'  notice  of  14th  May,  1846,  gave 
notice;  of  purchasing  the  property  under  tlie  following  d('scri]iii(in  : 
"  So  much  of  the  ground,  stabling,  coach-house,  factory,  and  sIumIs 
as  are  coloured  red  in  the  plan  hereunto  annexed:"  but  that  the 
pro.secutors  preferred  their  claim,  not  only  for  that  pail,  bnl  for 
the  whole  witliin  tlie  Ixjundary  line  in  the  ])lan,  ami  icfiuiivd 
£8000  for  the  purchase  money,  and  £35,000  for  the  dam- 
age, *  otherwise  that  a  jury  should  be  summoned  :  none  of  |*  784  | 
which  particulars,   ])eyond    the   defendants'   wish   to  pur- 
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chase  a  part,  and  tlie  jji-osecutors'  that  they  should  purchase  all, 
appear  important. 

That,  thi'reu[ion,  the  defendants  ahandoned  their  intention  of 
]iureha.sing  (not  .-^aying  how  or  when,  or  tliat  they  gave  the  prose- 
cutors notice  of  abandonment);  and  the  piosecutor.s  remain  in 
peaceable  posse-ssion  for  the  remainder  of  their  term ;  therefore 
they  cannot  and  ought  not  to  i.ssue  warrant,  &c. 

To  that  part  of  the  return  in  which  tlie  defendants  aver  that  tlie 
prosecutors  had  no  greater  interest  th;in  as  tenants  from  year  to 
year,  the  defendants  plead,  denying  it  in  the  same  terms,  and  put 
themselves  upon  the  country;  and  to  the  residue  of  the  return 
they  demur  for  several  causes.  1.  That  the  description  given  by 
the  prosecutors  of  the  premises  is  an  argumentative  traverse  of 
their  being  all  one  whole  manufactory.  2.  For  some  of  tlie 
objections  above  mentioned  to  their  allegation  of  abandonment. 
The  prosecutors  join  in  demurrer,  and  in  their  turn  demur  to  the 
plea  as  raising  an  immaterial  issue. 

In  addition  to  all  these  points,  tlio  writ  was  ol)jected  to  as  l)ad, 
because  it  claims  assessment  for  the  value  of  the  entire  premises, 
when  the  company  has  required  a  part  only. 

The  claim  is  founded  on  the  Lands  Clauses  Consolidation  Act. 
But,  on  examination  of  the  sections  which  were  supposed  to  give 
this  right,  namely,  the  18th  and  92nd,  there  is  not  the  smallest 
pretence  for  an  argument  to  that  effect.  Sect.  18  gives  direc- 
tions as  to  the  notice  to  be  given  by  the  company  requiring  lands, 
and  provides  that  "  every  such  notice  shall  state  the  par- 
[*  785]  ticulars  of  the  lands  so  required,  and  that  the  *  promoters 
of  the  imdertaking  are  willing  to  treat  for  the  purchase 
thereof,  and  as  to  the  compensation  to  be  made  to  all  parties  for 
tlie  damage  that  mav  be  sustained  bv  tlieni  bv  reason  of  the  exe 
cution  of  the  works."  This  has  been  done,  as  appears  by  tlie 
writ  itself:  and,  assuming  for  the  sake  of  the  argument  that  the 
prosecutors'  premises  are  one  entire  manufactory,  the  notice 
requires  only  a  part. 

The  other  section,  92,  enacts,  "  That  no  party  shall  at  any  time 
be  required  to  sell  or  convey  to  the  promoters  of  the  undertaking 
a  part  only  of  any  house  or  other  building  or  manufactory,  if  such 
party  be  willing  and  able  to  sell  and  convey  the  whole  thereof. " 
The  writ  states  that  the  prosecutors  were  willing  and  able  to  sell 
and  convey  the  whole,  and  gave  notice  and  required  the  company 
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to  take  the  whole.  Now  the  92nd  seetiou,  thougli  it  protects  the 
owners  from  being  obliged  to  sell  a  part,  does  not  contain  any 
words  making  it  obligatory  on  the  company,  who  only  want  a 
part,  to  take  the  whole,  as  some  other  Acts  of  I'arliament  do  :  and 
therefore  the  writ,  which  is  founded  entirely  on  such  a  supposed 
obligation  on  the  part  of  the  company,  manifestly  cannot  be 
sustained. 

This  simple  point  decides  the  case  for  the  defendants,  and 
shows  that  the  writ  must  be  quashed.  We  have  to  lament  the 
waste  of  time  that  has  ensued  from  the  obscurity  thrown  about 
the  case  by  the  superfluous  matter  foisted  into  the  record. 

The  learned  counsel  for  the  prosecution  contended,  as  a  last 
resource,  that  the  maiidamvs  might  go  for  a  part,  though  it  claims 
the  whole.  This  is  impossible,  for  that  reason ;  and  also  because 
no  claim  has  ever  been  made  in  respect  of  a  part. 

Judgmcixt  for  defendants. 

ENGLISH   NOTES. 

The  case  of  Bex  v.  Hungerford  Market  Co.  is  recognised  as  an 
established  and  binding  authority  in  Morgan  v.  Metropolitan.  Railway 
Co.  (Ex.  Ch.  1868),  L.  K.  4  C.  P.  97,  38  L.  J.  C.  P.  87.  In  this  case 
.there  was  a  section  of  the  special  Act  which  enacted  that  '*  tlie  com- 
pany, before  they  enter  upon  or  take  any  tenement  under  the  powers  of 
this  Act,  shall  give  six  montlis'  previous  notice  of  their  intention  to 
take  such  tenement  to  the  person  wliose  name  shall  be  in  tlie  rate-book 
as  assessed  to  the  relief  of  tlie  poor  in  respect  of  such  tenement;  and 
delivery  of  such  notice  at  such  tenement  sliall  he  deemed  sufficient  ser- 
vice thereof."  The  company  gave  a  six  months'  notice  under  tliis  sec- 
tion, but  did  not  give  a  Udtici^  to  treat  in  accordance  with  tlie  18t]i 
section  of  the  Lands  Clauses  Consolidation  Aet.  1S4.").  \\  was  held  lliat 
the  notice  was  binding  on  the  company;  -AWi^  -a  ma lalaitms  \\\y^  issued 
commanding  the  company  to  give  :i,  notice  to  treiit  under  the  b'^tli  sec- 
tion of  the  Lands  Clauses  Consolidation  .\ct.  bSlH. 

The  notice  to  treat  is  not  an  exercise  of  tlu-  powers  <.f  (lie  Act  "in 
relation  to  the  compnlsory  taking  of  land"'  within  the  meaning  of  (lie 
16th  section  of  the  Lands  Clauses  Consoli(lati<ui  Act.  ISb");  and  there- 
fore may  be  served  at  a  time  whfui  tlie  whole  of  the  cjipital  has  not 
been  subscribed,  as  i'e(|uire(l  by  that  section,  before  the  powers  "in 
relation  to  the  compulsory  taking  of  land"  are  put  in  force.  And 
although  the  notice  is  served  before  it  has  become  lawful  to  exercise; 
the  powers    in  relation  to  the  compulsory  purchase,  it   is   none  the  less 
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biiuliiig  on  tlif  (•diiiiiaiiv  St)  as  to  iMilitlc  ilic  laiulowiicr  to  a  iii<f mln in  us 
against  tlu-  e-omjtany  to  issue  tlicir  warrant  for  tlic  asscssnuMit:  of  com- 
prnsatiou.  (iiirst  v.  I'oolc  (iinl  IIhk rxi  inonfh  RdUivny  (Jn.  (j870i.  7>. 
R.  \^  C.  1'.  or.3.  .Si)  L.  ,1.  C.  r.  32i.),  22  L.  T.  5S0,  18  W.  W.  ?s?A\.  ,ilr,l 
and  followed  in  ///  n'  Uxb ridge  and  Itlchnuinsworth  lidilinni  Cn.  (('. 
A.  1890),  48  Ch.  D.  536,  546,  563,  567,  59  L.  J.  Ch.  409. 

In  the  case  of  Tivei'fon  and  North  Dcron  Raihraij  (Jo.  v.  Jjonse)nore 
(H.  L.  1884\  9  App.  ('as.  480,  53  L.  J.  Ch.  812,  50  L.  T.  637,  32 
W.  R.  929.  till'  special  .Vet  provided  that  the  powers  for  coni}»ulsory 
purchase  of  land  were  to  be  exercised  within  three  years  from  the  pas.s- 
ing  of  the  Act;  and  after  live  years  from  tin;  ])assing  of  the  Act  tlic 
])owers  granted  to  tlie  company  for  making  and  completing  the  rail- 
way, or  otherwise  in  relation  thereto,  were  to  cease  to  be  exercised  ex- 
cept as  to  so  much  as  should  be  then  completed.  The  company,  a  few 
days  before  the  expiry  of  the  three  years,  gave  a  landowner  notice  to 
treat  for  a  certain  parcel  of  land;  and,  after  correspondence,  and  witl)in 
a  few  days  of  the  ex})iry  of  the  live  years  they  took  possession.  lia\  ing 
made  the  deposit  re(|uired  by  the  85th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845.  It  was  held  that  the  landowner  could  not, 
npon  the  expiry  of  the  time  limited  for  the  general  exercise  of  the 
powers,  obtain  an  injunction  against  the  company  continuing  in  pos- 
session, but  could  only  proceed  to  enforce  compensation  on  the  footing 
of  a  sale  under  the  Act. 

AMERICAN   NOTES. 

Mr.  Lewis,  in  his  books  on  Eminent  Domain,  s.  660,  in  commenting 
on  the  English  rule  that  a  company,  after  giving  notice  to  treat,  cannot  dis- 
continue proceedings,  says  that,  "  Tlie  interests  of  the  individual  are  a.'<  a  ride 
nmch  more  fullv  protected,  as  against  the  exercise  of  the  eminent  domain 
power,  by  the  laws  of  England  than  by  the  constitution  and  laws  of  the 
United  States." 

Mr.  Randolph  says:  "  The  existence  and  extent  of  a  right  to  discontinue 
dei)end.  then,  upon  the  point  of  time  at  which  the  right  to  compensation 
vests.  The  English  rule  is  that  ii])on  service  of  a  notice  to  treat  upon  the 
property  owner,  the  promoters  are  liable  for  compensation,  unless  the  owner 
gives  a  counter-notice  demanding  that  the  whole  of  the  premises  shall  be 
taken  instead  of  the  part  described.   .  .  . 

"  The  constitutional  and  statutory  provisions  in  respect  to  point  of  time  at 
which  property  is  taken,  and  the  right  to  compensation  vests,  are.  in  this 
country,  so  diverse  that  the  only  generalization  possible  is.  that  when  the 
point  has  been  passed,  the  proceedings  to  condemn  cannot  be  freely  discon- 
tinued, so  far  as  the  rights  of  the  projierty  owner  are  concerned."  Eminent 
Domain,  s.  197. 

In  many  states  the  rule  is  that  it  is  th  ■  accepiaace  and  confirmation  of  the 
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repoit  of  the  coiniiiissioiiers  that  fixes  the  rights  of  the  parties.  See  Cit>i 
Pnii/hif/  for  Opening  of  S/reeia,  20  TAiuisiana  Annual,  497 ;  Drath  v.  Bur- 
J'!i//ton  i^  Afissouri  River  R.  Co.,  1.")  Nebraska,  307  ;  Cloin/h  v.  Unily,  lb  New 
Hampshire,  7.')  ;  Matter  of  Water  L'oinmis.siouern  of  Jersey  City,  31  New  Jersey 
Law,  7"2  ;  Matter  of  Rhineheck  ^'  Connecticul  R.  Co.,  67  New  York,  242; 
31i!ls  on   Eminent  Domain,  2nd  ed.   s.   312. 

In  the  majority  of  states,  however,  the  rule  is  that  the  taking  is  not  com- 
plete until  there  has  been  payment  or  security  of  compensation,  or  until  the 
condemning  party  has  taken  possession.  Until  then  tlie  company  can  abandon 
the  proceedings  and  no  payment  of  compensation  will  be  necessary.  Hendrick 
V.  Joh/tsnu.  5  Porter  (Ala.),  208;  Ben.siey  v.  Mountain  Lake  Water  Co.,  13 
California,  306  ;  73  American  Decisions,  575  ;  Denrer  ^'  New  Orleans  R.  Co. 
V.  Laniborn.  S  C'dlorado,  380;  Sriireiber  v.  Chicago  cV  Evmt.^tou  R.  Co.,  \\~> 
Illinois.  340;  (j'ear  v.  Dubia/ue  ^'  Sioux  City  R.  Co.,  20  Iowa,  523  ;  Care  v. 
Calme.s,  3  A.  K.  INIarshall  (Ivy.),  36;  Mayor,  Sec,  of  Baltimore  v.  Musgrdre, 
48  Maryland,  272;  Himt  v.  Whitney,  4  Metcalf  (Mass.),  603;  Williams  v. 
Seir  Orleans,  Mobile,  Sj-  Texas  R.  Co.,  60  Mississippi,  689  ;  North  Missouri  R. 
I'o.  V.  Lackland,  25  Missouri,  515;  Slate  v.  Cincinnati  Sj'  Jndianu  R.  Co.,  17 
Ohio  State,  103. 

Where  the  right  to  discontinue  exists,  it  must  be  exercised  in  a  reasonablt^ 
manner.  Thus  it  has  been  held  that  the  United  States  cannot  institute  pro- 
ceedings against  several  tiacts  of  land  at  the  same  time,  in  order  that  the 
ciieapest  may  be  finally  selected.  Darlington  v.  United  State.t^  82  Pennsyl- 
vaina  State,  382;   Raudolpii  ,on  Eminent  Domain,  s.   199. 

On  the  general  question  see,  further,  li)  Am.  &  Eng.  Encycl.  of  Eaw,  2nd 
ed.  1102,  and  a  note  in  86  American  Decisions,  202. 

As  to  the  right  to  recover  for  damage  suffered  pending  proceedings  for 
condenuiation  which  liiive  been  discontinued,  see  Randolph  on  Eminent 
Domain,  s.   199,  and  cases  cited. 
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PANY. 

(1870.) 

No.  21.-    ALLGOOD    v.    MKRiniiENT   &   DARLINGTON 
RAILWAY    (COMPANY. 

(18S6.) 

mi  a:. 
The  unpaid  landowner  whose  lands  have  been  taken  by 

a  railway  company  nnder  the  powers  of  the  Lands  Clauses 
Consolidation  Act,  1845,  is  entitled,  like   an    ordinary  nn- 
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paid  vendor,  to  a  decree  for  specific  periormanco.  and,  in 
delVaili  oi  paynioni.  to  a  .sale  j  and  i.s  cntitlfd  in  the  mean 
time  to  an  order  lor  a  receiver.  And  where  the  company 
is  insolvent  and  the  property  unsaleable  the  Court  may 
order  an  injunction. 

Munns  v.  Isle  of  Wight  Railway  Company. 

L.  R.  5  Ch.  414-420  (f^.  (    :i<J  L.  .].  Ch.  52-2;  23  1..  T.  'JO  ;    18  \V.  T?    781). 

[414]    Vendor   and  Purchaser.  —  llailway  Cuinjtani/.  —  Unpaid    Lnnduirner.  — - 
Lien.  ■ —  Receiver.  —  Tnjunction. 

A  person  who  had  sold  to  a  railway  company  some  land  over  which  the 
railway  had  been  made  and  opened,  obtained  a  deeree  ordering  specific  per- 
formance, and  declaring  his  lien  for  the  balance  of  purchase-money.  The 
company,  having  l)ecome  insolvent,  an  order  v\'as  made,  on  the  petition  of  the 
vendor,  for  sale  of  the  land  and  jviyment  of  the  deficiency,  and  for  an  injunc- 
tion restraining  the  company  until  payment  from  running  any  engine  over,  oi 
otherwise  using  or  continumg  in  possession  of  the  land: 

Held  (varying  the  order  of  James,  V.-C),  that  an  injunction  was  not  the 
proper  form  of  relief,  as  it  would  make  the  land  useless  to  both  parties.  'I'he 
order  for  an  injunction  was  therefore  discharged,  and  an  order  made  for  a  re- 
ceiver, witli  a  direction  to  the  company  to  give  him  immediate  possession. 

Where  land  purchased  by  a  railway  company  is  sold  to  enforce  the  vendor's 
lien  for  unpaid  purchase-money,  it  is  sold  free  from  all  claims  of  the  public 
to  u-se  it  as  a  highway. 

This  was  an  appeal  petition  by  the  Tsle  of  Wiglit  Eailway 
Company  from  an  order  of  Vice-Chancellor  James. 

On  the  20th  of  April,  1863,  the  company  agreed  with  the  tes- 
tator of  the  plaintiffs  for  the  pnrchase  from  him  of  certain  land  for 
£12.50,  and  it  was  provided  that  on  ]iayment  of  £.500  the  company 
un'ght  take  })0.ssession ;  interest  to  Ije  paid  on  the  balance  of  the 
pnrchase-money  till  the  1st  of  Jnly,  1863,  when  the  purchase  was 
to  be  completed.  The  company  paid  the  £500,  took  possession  in 
May,  1863,  and  made  their  railway  over  the  land. 

Interest  was  paid  on  the  balance  up  to  the  20th  of  A]iril,  1867, 
from  which  time  no  interest  was  paid. 

In  November,  1868,  the  plaintiffs  tiled  their  l)il]  praying  for  a 
declaration  that  the  title  had  been  accepted,  and  for  specific  per- 
formance, and  also  for  a  declaration  that  the  plaintiffs  were 
entitled  to  a  lien  for  the  lialance  of  the  purchase-money,  and  that 
such  lien  might,    if  necessary,   be  enforced  by  sale:   tJiat   in   the 
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meautiiue  the  company  might  be  restrained  by  injuuction  from 
coutiiiuiiig  in  possession  of  the  laud,  or  that  a  receiver  might  be 
appointed  to  receive  the  tolls,  rates,  duties,  and  rents,  and  profits 
of  the  railway  and  lands  of  the  company. 

*  On  the  20th  of  I'ebruary,  1869,  a  decree  was  made  [*415] 
declaring  that  the  company  had  accepted  the  title,  that  tlie 
agreement  ought  to  be  specifically  performed,  and  that  the  plain- 
tiffs were  entitled  to  a  lien  on  the  land  for  the  balance  of  the 
purchase-money  and  interest;  and  directions  were  given  for  com- 
pletion of  the  purchase,  and  payment  of  the  balance  of  purchase- 
money,  with  interest  and  costs,  by  the  company  to  the  plaintiff's 
on  the  11th  of  June  then  next,  and  in  default  of  payment  the 
plaintiffs  were  to  be  at  liberty  to  make  such  application  to  the 
Court  for  the  purpose  of  enforcing  their  lien,  or  otherwise,  as  they 
might  be  advised. 

On  the  13th  of  May,  1869,  the  company  filed  a  scheme  of 
arrangement,  enabling  them  to  create  debenture  stock  to  be  applied 
in  payment  of  their  debts,  and  rent-charges  for  payment  of  unpaid 
purchase-moneys,  and  in  June,  1869,  tliey  asked  the  plaintiffs  to 
accept  debenture  stock  or  a  rent-charge.  The  plaintiffs  refused  t(j 
accede  to  this,  and  presented  a  petition  on  the  19th  of  .rune,  1869, 
praying  that,  notwithstanding  the  filing  of  the  scheme,  the  land 
might  be  sold,  and  that  the  company  might  be  ordered  to  pay  to 
the  plaintiffs  the  deficienc}-  to  arise  on  such  sale,  and  to  deliver 
up  possession  to  the  purchasers,  and  that  in  the  meantime  the 
company  might  be  restrained  fi'om  running  any  engine  over,  or 
otherwise  using  or  continuing  in  possession  of  or  interfering  witli 
the  land,  or  tliat  a  receiver  of  tlie  rents  and  profits  df  the  Imid 
might  Ije  appointed. 

On  the  19th  of  July,  1869,  Vice-Chancelloi  Ja.mks  niadc  an 
order  that,  notwithstanding  the  filing  of  the  scheme,  tlie  lands  in 
•  juestiiMi  sliould  be  sold,  and  the  money  paid  into  Court ;  and  that 
until  such  sale,  or  the  payment  by  the  company  to  the  jilaintiffs 
of  yirincipal,  interest,  and  costs  according  to  the  decree,  an  injunc- 
tion should  be  awarded  to  restrain  the  company  from  running  any 
(uigine  over,  or  otherwise  using,  or  continuing  in  pos.session  of,  or 
interfering  with  the  lands  in  question,  with  liberty  to  tlie  ]ilain- 
till's  to  apply  as  to  the  proceeds  of  the  sale,  or  as  to  any  deficic^ncy 
to  arise  thereon,  or  in  order  to  compel  the  defendants  to  perfoini 
the  order  (L.  K.  8  Eq.  653). 
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'J'Ik'  nmniany  ;i])]ie;iU'(l. 
[*41(;]        "Mr.  Kay,   Q.    C.,aii(l   Mr.    Kckewicli,   f(.r    tlu'  ai.|)oal 
jK'tition  :  — 

The  authorities  are  against  the  yiantiiiy  an  iiijunotinn  nt  this 
natiire.  In  Cosr/is  v.  Bognor  Railway  Compani/,  L.  \l.  1  (,"h.  .~)!)4, 
the  then  LoUDS  JiSTiCES  ditl'ered  on  the  point;  but  in  7V//  v. 
yorthampton  and  Banbury  Junction  Railinay  Company,  L.  R. 
2  Ch  100,  the  injunction  was  refused,  in  a  case  very  like  this; 
and  Winy  v.  Tottenham  and  Hamjh'ifcad  'lunction  Bailuniy  (\rin- 
pany,  L.  K.  o  Cli.  740,  agrees  with  that. 

[The  Lord  Justice  Giffakd.  — Could  tliere  l)e  foreclosure  to 
enforce  the  lien  ?] 

"W'^e  submit  not.  Foreclosure  in  cases  of  equitable  mortgage  is 
granted  t»nly  where  the  memorandum  contains  an  agreement  to 
uive  a  le<i;al  niurt!:iage.  Such  a  thin^  nevei'  was  heard  of  as  turn- 
ing  '.he  legal  owner  out  of  possession  in  a  suit  to  enforce  a  lien  ; 
the  remedy  is  by  a  receiver.  The  present  case  is  an  attempt  to 
put  the  screw  on  the  company  by  preventing  the  land  from  lieiiig 
used  for  the  benefit  of  anybody.  In  Bo&i:  v.  Mid-Hoynts  Bailwuy 
Company,  before  the  Master  of  the  Eolls,  on  the  30th  of  July, 
1867,  his  Lordship  said:  "In  a  suit  for  specific  performance,  I 
never  turn  a  railway  company  out  of  possession,"  and  "  I  cannot 
allow  the  public  use  of  this  railway  to  be  stopped. "  The  case  of 
Bishop  of  Winchester  v.  Mid-Hants  Railway  Company,  L.  E.  5 
Eq.  1 7,  is  against  the  plaintiffs.  In  a  case  between  individuals, 
an  injunction  of  this  kind  would  not  be  granted  to  enforce  tiie 
lien,  and  in  the  case  of  a  railway  company,  the  difference,  if  any, 
must  be  against  the  vendor,  for  the  rights  of  the  public  are  to  be 
regarded.  Rose  v.  Watson,  10  H.  L.  C.  672,  shows  how  a  lien  of 
this  kind  is  to  be  enforced;  an  injunction  is  inconsistent  with 
specific  performance.  The  case  of  Karl  of  Jersey  v.  Briton  Ferry 
Floating  Dork  Company,  L.  E.  7  Ya\.  409,  is  in  our  favour. 

[The  Loi'd  Justice  Giffard.  — Is  not  the  question  more  one  of 
form  than  substance?     If  the  property  is  sold,  you  will  Itc  tiuned 
out  of  possession.] 
We  submit  not;  for  the  company  only  holds  subject  to  the  rights 
of  the  public. 
[*  41 7]       *  [The  Lord  Justice  Giffard.  —  If  you  mean  to  say  that 
the  public  will  have  a  right  of  way  over  the  land  when  it 
is  sold,  you  must  argue  that  point.  ] 
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Fotts  V.  Warwich  and  Birmingham  Canal  Navigation  Company, 
Kay,  142,  is  in  our  favour. 

[The  Lord  Justice  Giffakd.  —  That  is  the  case  of  a  judgment 
creditor  wlio  claims  through  the  couipany.  Look  at  the  case  on 
principle.  A  railway  company  acquires  land  subject  to  the  obli- 
gation of  pa}ing  for  it,  and  dedicates  it  to  the  public ;  the  condi- 
tions of  payment  not  being  fulfilled,  the  land  is  ordered  to  be  sold. 
Surely,  what  has  to  be  sold  is  the  estate  which  the  vendor  had  ?J 

Even  if  that  be  so,  a  railway  company  is  in  no  worse  position 
than  an  individual,  and  this  injunction  cannot  be  sustained. 

Mr.  Amphlett,  Q.  C. ,  and  Mr.  Gates,  for  the  plaintiffs:  — 

The  Gourt  will  give  such  directions  as,  in  the  particular  cir- 
cumstances of  the  case,  are  necessary  for  the  protection  of  the 
persons  having  the  lien.  The  contest  is  one  merely  of  words  and 
form.  If  a  receiver  is  appointed  he  must  have  actual  possession 
for  the  purposes  of  sale.  Nobody  would  buy  if  there  was  to  be  a 
conflict  about  possession. 

[The  Lord  Justice  Giffard.  —  But  if  the  receiver  found  the  prop- 
tnty  did  not  sell  he  must  come  to  the  Gourt  for  directions  as  to  mak- 
ing ftomething  out  of  the  property.  There  seems  an  inconsistency 
in  ill  injunction  which  makes  the  property  useless  to  everybody.] 

The  case  is  not  like  an  ordinary  case  of  vendor  and  purchaser ; 
the  railway  company  takes  the  land  and  destroys  it.  The  case  of 
Pdl  V.  Xorlhanhipton  and  Banhwrij  Junction  Bailv:ag  Comjiany 
does  not  press  us,  for  it  was  an  interlocutory  application  before 
decree.  Wing  v.  Tottenlumi  and  HamiMcad  June f ion  Railnxiif 
Company  and  Raphad  v.  Thuincx.  ^^ldUy  JlaiJi'-ay  Company,  T^.  li. 
2  Gh.  147,  are  utterly  inconsistent  with  the  idea  of  the 
Master  of  the  Eolls,  that  *  the  rights  of  the  public  can-  [*  418] 
not  be  interfered  with  by  a  ])erson  having  a  paramount 
title.  Bidiop  of  Winchester  v.  Mid-Hants  Bailvmy  Company  is 
in  favour  of  an  injunction.  If  the  order  is  sujjported,  we  shall  get 
•  lur  money  ;  if  it  is  reversed,  an  endless  litigation  is  before  us. 

Mr.  Kay,  in  reply. 

Sir  G.  M.  Giffard,  L.  J.  :  — 

In  this  case  the  railway  company  is  entirely  in  default.  The 
contract  was  entered  into  as  long  ago  as  the  20th  of  A]iril,  ]H0?>. 
The  railway  company  made  a  part  ])ayment  of  .£r)00  undci  lliai 
contract,  and  it  ought  to  have  bcc-ii   completed  mi  tbc  1st  <>f  .!>i';  , 
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1863.  The  bill  was  filed  in  November,  186S,  and  a  decree  was 
made  on  the  20th  <>f  -laiiuary,  18()9,  xwy  much  the  ordinal}- 
vendor's  decree,  witli  liberty  t(»  a[)[»ly,  and  the  vendor  does  ur.[ 
seek  to  re.scind  the  coutraet.  I'nder  these  circnmstances  this 
petition  was  presented,  asking  an  order  tor  sale,  and  an  order  for 
sale  was  made.  I  cannot  have  any  doubt  whatever  but  that  tlic 
thin"  whicli  is  directed  to  be  sold  is  the  land  freed  and  discharged 
from  any  conceivable  claims  on  the  part  of  the  company,  and  from 
any  conceivable  claims  on  the  part  of  the  pvd)lic  as  claiming 
through  the  company.  That  question  has  been  considered  several 
times  by  the  Court,  and  the  rule  was  laid  down,  though  not  cai- 
ried  to  its  ultimate  results,  in  the  case  of  Wing  v.  Tottenham  anil 
Ha.nvpstead  Junction  Baihoaij  Companij ,  L.  I*.  3  Ch.  740.  There 
cannot  be  a  doubt  that  if  a  railway  company  contract  with  a  person 
to  buy  land  of  him  for  the  purpose  of  making  their  railway  over 
it,  they  can  only  give  to  the  public  such  rights  as  they  have  :  and 
if  their  rights  are  subject  to  the  rights  of  the  vendor,  the  rights 
of  the  public  must  necessarily  be  subject  to,  and  cannot  be  allowed 
to  interfere  with,  the  rights  of  the  vendor.  I  can  have,  therefore, 
no  doubt  what  it  is  that  has  to  be  sold,  and  the  only  difficulty  I 
feel  upon  this  order  is,  that  until  the  sale  there  is  an  injunction, 
the  effect  of  which  is  that  no  one  can  deal  with  the  property,  or 
nse  the  property,  or  make  any  advantage  from  the  property,  until 
the  sale  actually  takes  place. 

In  the  case  of  Pell  v.  Northampton  and  Banhury  Junc- 
f*419]  tion  llaihixiy  *  Company,  L.  E.  2  Ch.  100  (although  that,  I 
agree,  was  on  an  interlocutory  application  before  decree), 
both  Sir  Geoege  Turner  and  Lord  Cairns  expressed  their  opinion 
that  there  ought  not  to  be  an  injunction,  but  that  there  might  be 
a  receiver;  and  in  Cosens  v.  Bognor  Rallvjay  Conqyany,  L.  li.  1  Ch. 
594,  Sir  George  Turner  had  expressed  his  opinion  that  to  aji- 
point  a  receiver  was  the  proper  course.  Xow,  when  we  consider 
the  relative  positions  of  vendor  and  purcha.ser  —  and  I  cannot  see 
any  groinid  why  the  railway  company  should  be  in  a  different 
jjosition  from  that  of  any  other  insolvent  purchaser  in  possession 
of  the  property  which  he  has  agreed  to  purchase  and  cannot  pay 
for;  —  when  we  consider  their  relative  po.sitions,  we  see  that  both 
vendor  and  purchaser  have  an  interest  in  the  property,  so  that 
each  has  a  right  to  say  that  it  shall  not  be  ]nit  in  such  a  state 
as  that  no  one  can  use  it.     The  fact  is  that,  in  that  state  of  things, 


R.  C.  VOL.  XXII.]         8i;CT.  III.  —  PURCHASE    OF    L.VXD.  207 

No.  21.  —  Allgood  v.  Merrybent  and  Darlington  Ry.  Co.,  33  Ch.  D.  571. 

it  ought  to  be  so  dealt  with  as  to  make  it  of  advantage  to  the  par- 
ties ;  that  is,  nut  of  advantage  to  the  purchaser  exclusively,  nor  to 
the  vendor  exclusively,  but  so  that  if  there  be  profit  capable  of 
being  made,  as  distinct  from  the  mere  use  of  the  property  by  the 
insolvent  purchaser  who  can  pay  nothing,  that  profit  ought  to  be 
made.  I  consider  the  case  very  much  in  the  same  light  as  if  it  had 
been  the  case  of  a  house,  of  which  there  was  an  insolvent  purchaser, 
under  circumstances  exactly  similar  to  the  present.  In  such  a  case 
I  should  not  hesitate  for  one  moment  to  appoint  a  receiver,  and 
direct  that  receiver  to  be  let  into  possession,  and  also  direct  the 
insolvent  purchaser  who  was  in  possession  to  leave  the  house  in 
order  that  it  might  be  made  of  some  profit  to  some  one  or  other. 
That  being  so,  I  shall  in  this  case  discharge  the  order  for  an  injunc- 
tion, which  I  consider  inconsistent  with  the  authorities,  and,  in 
some  measure,  inconsistent  with  principle,  and,  instead  of  it,  I 
shall  direct  the  appointment  of  a  receiver,  and  shall  direct  the  de- 
fendants at  once  to  let  the  receiver  into  possession.  There  I  shall 
leave  the  matter.  That  will  practically  give  the  vendors  all  the 
relief  and  all  the  advantages  which  they  could  get  from  the  present 
order.  As  the  railway  company  have  failed  in  the  main  part  of 
their  case,  although  I  make  this  variation  in  the  order  I  shall 
direct  them  to  pay  all  the  costs  of  the  appeal.  The  order  will  1)e 
to  discharge  the  injunction,  appoint  a  receiver,  and  direct 
the  company  to  let  *  him  into  possession  forthwith  ;  and  [*  420] 
if  the  plaintiffs  wish,  I  have  no  objection  to  adding  to  the 
direction  for  sale  the  words,  "  free  from  all  claims  of  the  com- 
pany, and  of  all  persons  claiming  through  the  company.  " 

Allgood  V.  Merrybent  and  Darlington  Railway  Company. 

.3.3  Ch.  D.  571-575  (s.  c.  55  L.  J.  CI;.  74-3;  55  L.  T.  8.35  ;  .35  W.  II.  ISO). 

RaUicai/  Company.  —  Unpa'nl  Vendor.  —  Lien.  —  fjijinirlion.  [-^Tl] 
Where  the  unpaid  vendor  of  land  taken  ))y  a  railway  company  lias  com- 
menced an  action  against  the  company  to  enforce  his  lien,  and  an  order  Iia.s 
been  made  in  such  action  that  the  defendants  should  on  or  before  a  day  named 
pay  the  purchase-money  and  interest,  with  a  declaration  that  the  plaintiff  was 
entitled  to  a  lien  on  the  lands  in  respect  of  the  purchase-money,  interest,  and 
costs,  and  that  in  default  of  p.-iyment  th<'  plaintiff  was  to  be  at  liberty  to  api)ly 
to  enforeo  such  lien,  such  order  containinjr  no  onlcr  for  sale,  the  Court  will 
on  default  in  payment,  there  being  evidence  that  the  land  is  un.-^aieable.  grant 
an  injunction  to  restrain  the  defendants  from  ruiniiii'^-  Imins  over  the  railway 
and  from  eontinuing  in  possession  of  the  land. 
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Moliuu. 

On  the  6th  of  April,  1873,  the  defendants,  under  the  jjowers 
vested  in  tliein  hy  their  Act,  entered  upon  and  took  for  th(^  ])ur- 
poses  of  thfii-  undertaking  certain  lands  belonging  In  the 
phiintitls. 

The  purchase-UKiney  and  compensation  to  be  paid  by  the  defend- 
ants for  the  hmd  was  agreed  upon  between  the  plaintifl's  and 
defendants  at  the  rate  of  £120  per  acre,  and  amounted  altogether 
to  £1101  156-. 

An  order  for  the  compulsory  winding-up  of  tlie  conipany  was 
under  tlie  powers  of  an  Act  of  Parliament  passed  for  that  purpose, 
made  on  the  9th  of  July,  1878,  and  an  official  liquidator  was  duly 
appointed. 

At  the  date  of  the  winding-up  order  the  purchase-money  for 
the  laud  so  taken  by  the  company  remained  unpaid. 

On  the  24th  of  November,  1883,  the  plaintiffs  commenced  this 

action  against  the  company  claiming  a  declaration  that  they  were 

entitled    to  a  lien    for  the  £1101   156-.    unpaid  purcha.se- 

['"'  572]  money,  *  and  £330  for  interest,  and  payment  of  the  same, 

or  in  default  sale  or  foreclosure  and  possession. 

By  judgment  of  the  27th  of  October,  1884,  it  was  by  consent 
ordered  that  the  defendants  should  on  or  before  a  day  named  pay 
to  the  plaintiffs  the  sum  of  £1101  los. ,  with  interest  thereon  from 
November,  1877,  and  it  was  ordered  that  a  conveyance  should  be 
executed,  and  by  consent  it  was  declared  that  the  plaintiffs  were 
entitled  to  a  lieu  upon  the  lands  in  respect  of  the  purchase-money, 
interest,  and  costs,  and  it  was  by  consent  ordered  that  in  case  of 
default  being  made  in  such  payments  the  plaintiff's  were  to  be  at 
liberty  to  apply  to  the  Judge  at  Chambers  to  enforce  such  lien, 
and  any  of  the  parties  were  to  be  at  liberty  to  apply  generally  as 
they  might  be  advised. 

The  purchase-money  not  having  been  paid  in  pursuance  of  the 
above  order,  and  there  being  moneys  in  the  hands  of  the  liquidator 
arising  from  profits  made  by  the  railway,  which  was  being  worked, 
the  plaintiffs  now  moved  that,  notwithstanding  the  above  order, 
the  defendants  might  be  ordered  to  pay  into  Court  the  purchase- 
money  and  interest  from  the  24th  of  November,  1877,  and  the 
sum  of  £23  8s.  6t?. ,  taxed  costs,  and  in  default  of  such  payment 
that  the  defendants,  their  servants  and  agent.'-',  might  Ije  restrained 
from  runnin<.j  or  causing  or  iienniitincr  to  run  over  the  land,  or  anv 
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part  thereof,  any  train,  engine,  carriage,  truck,  or  waggon,  and 
from  continuing  or  being  in  possession  of  or  using  the  land  or  any 
l)art  thereof  until  further  order,  and  that  the  plaintiffs  might  l)e 
put  m  possession  of  the  land. 

It  appeared  from  the  evidence  that  the  lands  if  offered  for  sale 
hy  auction  or  private  contract  would  not  sell  at  tlie  price  of  £120 
l)er  acre,  and  were,  in  fact,  wholly  unsaleable. 

Farvvel],  in  support  of  the  motion,  asked  for  the  same  order 
tliat  was  made  in  Williams  v.  Ayleshnrij  tnid  Buckingham  Raihoay 
Companu,  28  L.  T.  (N.  S.)  547,  21  W.  li.  819,  and  referred  to 
Seton  on  Decrees,  4th  ed.  p.  1331. 

Oswald,  for  the  liquidator  :  — 

The  Court  will  not  now  grant  the  injunction  asked  for.     The 
proper  course  is  to  direct  the  land  to  be  put  up  for  sale  by 
auction  *  or  private  contract.      That  was  what  was  done  [*  573] 
in     Williams    v.     Ayleshnrij    niid     Buclxingliaru     Railway 
Company*. 

[He  also  referred  to  Munns  v.  Isle  of  Wiylit  Beiilway  Company, 
L.  li.  5  Ch.  414,  and  Latimer  v.  Aylesbury  and  Buckingham 
Railway  Company,  9  Ch.  D.  385.] 

Farwell,  in  reply. 

ClIITTY,  J.  :  — 

The  defendants,  the  railway  company,  entered  into  possession 
of  tlie  land  as  long  back  as  1873,  and  the  price  to  be  paid  as  pur- 
chase-money was  agreed  on.  The  company  proved  unsuccessful, 
and  an  Act  of  Parliament  was  passed  in  1878  authorising  the 
abandonment  of  the  company.  The  company  lias  l)een  wound  up. 
Upon  the  affidavit  of  the  liquidat(n',  who  also  was  the  receiver, 
it  appears  that  tlie  company  is  wholly  insohnjut.  Tin;  liquidator 
or  receiver,  I  know  not  correct!}-  in  which  cliiuacter,  lias  some 
money  in  hand,  and  the  contention  intended  to  be  biduglit  foi- 
vvard,  as  1  understand  it,  is  this —  tliat  the  money  is  not  ap])licalile 
for  the  pa}'nient  of  the  purchase-money.  There  is  n  claim  for  the 
purchase-money,  in  fact  no  part  of  it  lias  licen  paid,  although  the.se 
writs  were  issued  ten  years  after  tlu;  conqiany  oblaincd  possession, 
and  judgment  taken  l;y  consent.  The  order  is  in  sul)stanei'  tliis, 
namely,  an  order  upon  the  company  to  pay  the  whole  of  tlie  pui- 
chase-money  on  or  before  the  23rd  of  January,  1885,  and  iqion 
tlie  payment  of  the  purchase-money,  interest,  and  costs,  a  convey- 
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:ince  to  be  executed  l)y  all  the  proper  parties,  and  then  the  order 
declares  tliat  the  plaintitl's  are  entitled  to  a  lien  ujion  the  lajul, 
and  in  case  of  default  the  plaintiffs  were  to  lie  at  liberty  to  a[)ply 
to  the  Judge  in  Chambers,  and  any  of  the  parties  were  to  be  at 
liberty  to  apply  as  they  might  be  advi.sed. 

I'^nder  these  circumstances,  and  after  hjug  delay  and  mtiny 
negotiations,  the  vendors  still  remained  without  their  purcliase- 
money,  and  there  has  been  no  order  for  a  sale  upon  the  reservation 
contained  in  the  order  I  have  just  read.  It  appears  that  Lord 
Selborne  in  tiie  case  of  Williams  v.  Aylefiburi/  and  Buckinr/havt 
Puiilway  Company,  28  L.  T.  (N.  S.)  547,  21  AV.  K.  810, 
[*  574]  after  the  order  had  been  made  for  a  *  sale,  made  an  order 
in  the  form  that  Mr.  Farwell  asks  for  at  the  bar,  and 
that  is  the  order  asked  for  upon  the  present  notice  of  motion. 

The  order  asked  for  in  Williams  v.  Aylesbury  and  Buchingliam 
llaihcay  Company  was  for  delivery  of  possession  to  the  plaintiti', 
but  the  Lord  Chancellor  declined  to  make  that  order  in  the  first 
instance,  because  he  said  that  the  plaintiff  had  elected  to  take  l:i- 
remedy  founded  on  a  lien,  and  obtained  an  order  for  sale,  iuid 
consequently  he  declined  to  make  the  order  which  is  stated  in 
Seton  on  Decrees,  4th  ed.  p.  l^.'')!,  unless  it  was  proved  to  his 
satisfaction  that  the  ordei'  for  sale  w'ould  not  be  carried  out.  He 
subsequently  made  the  order  which  is  stated  in  Seton,  ^  which  I 
have  mentioned.  In  this  case  the  evidence  on  the  part  of  the 
plaintiffs,  which  is  uncontradicted,  is  to  the  effect  that  the  lands 
would  not  sell  if  offered  for  sale  by  auction  at  the  price  of  £120 
an  acre,  which  was  the  sum  agreed  upon,  and  what  is  said  is  this, 
that  the  lands  are  Avholly  unsaleable.  Now  the  vendors'  argu- 
ment is  this,  they  say  that  they  are  dealing  with  an  insolvent 
company,  and  if  there  is  an  order  now  made  for  the  sale  it  would 
be  only  putting  the  plaintiffs  to  unnecessary  expense.  The 
reserve  price  would  probably  be  fixed  at  such  a  sum  as  would 
enable  the  vendors  to  get  back  the  purchase-money.  I  cannot  say 
at  the  present  moment  liow  that  may  be.  No  doubt  it  would  1  e 
worthy  of  consideration  as  to  what  the  reserve  price  sliould  lie, 
but  I  leave  that  entirely  open.  There  are  two  remedies,  the  one 
is  to  force  a  sale,  and  the  other  is  to  ask  for  a  rescission  of  the 
contract  and  for  possession.  The  Lord  Justice  Selwyn  stated  the 
law  with  regard  to  this  matter  correctly,   if  I  may  say  so  with 

1  The  reference  given  by  Seton  is  L.  C.  for  M.  H.  July.  18:;i  H.  2;!S0. 
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respect  to  him,  in  the  case  of  Wing  v.  Tottenhum  and  Humpstead 
Junction  Railway  Company,  L.  E.  3  Ch.  740.  He  said  (p.  745).: 
"  I  have  no  hesitation  in  saying  that  the  whole  practice  of 
the  Court  shows  that  a  vendor  of  land  to  a  railway  company  is, 
with  respect  to  his  lien,  in  no  different  position  from  a  vendor  of 
land  to  any  other  person. "  If  this  case  was  one  between  ordinary 
persons  after  this  lapse  of  time  could  not  the  vendor  come 
and  say,  "  I  cannot  get  my  purchase-money,  am  I  not 
'^  entitled  to  rescind  the  contract  —  I  ask  the  Court  to  give  [*  575] 
me  an  order  to  rescind  the  contract.  "  The  vendoi'  would 
be  entitled  to  ask  for  possession  of  his  laud.  There  is  nothing  in 
the  case  before  Lord  Justice  Giffard,  of  Mvnns  v.  Isle  of  Wight 
B'lihvay  Company  (p.  202,  ante),  to  conflict  with  what  I  have 
stated.  He  in  that  case  thought  that  there  had  been  a  miscarriage 
in  granting  the  injunction,  and,  as  I  read  his  judgment,  he 
thought  it  reasonable  to  discharge  the  injunction,  and  he  made  an 
order  for  a  receiver  with  a  direction  against  the  company,  who 
were  to  give  immediate  possession  to  the  receiver. 

I  think,  therefore,  under  these  circumstances  the  plaintiffs  are 
entitled  to  the  order  they  ask  for.  It  is  said  that  the  puldic  will 
be  inconvenienced.  That  probably  is  so,  but  the  puldic  have  no 
rights  as  such  against  an  unpaid  vendor.  I  therefore  make  the 
order. 

ENGLISH   NOTES. 

The  case.s  are  not  very  frequent  in  which  an  unpaid  landowner,  in 
the  case  of  a  I'ailway  which  is  open  and  actually  being  worked  for  pub- 
lic traffic,  has  been  driven  to  his  ultimate  remedy  of  an  injnnction. 
The  case  referred  to,  of  Williams  \.  Jyleshnry  and  Bnrlivf/ham  Rail- 
way Co.  (1873),  28  L.  T.  (N.  S.)  547,  21  W.  R.  819,  —where  Lord  8ki.- 
BOKXE  declined  to  make  an  order  for  an  injunction  until  it  had  been 
])ruv('d  by  a  .second  attem])t  to  sell,  that  the  property  was  ))ractically 
unsaleable,  — show,  equally  with  the  case  of  Munns  v.  Isle  of  Wiijht 
Hallway  Co.  (No.  20,  p.  202,  ante),  the  reluctance  of  the  Court  to  make 
tin  order  which,  if  literally  carried  into  effect,  can  be  of  no  Jjeiudit  to  any- 
body. In  the  case  of  Winy  v.  Tottrnhn ni,  (Did  IlaynpsU'.ad ■! nniliu)i.  Rail- 
way Co.  (1868),  L.  11.  '.)  Ch.  740,  it  appear-s  that  the  railway  bad  been 
completed,  but  not  yet  opened  for  public  traffic.  Having  regard  to  the 
subsequent  j)ractice  of  the  Coiut,  the  proposition  of  Lord  Justice 
Selwyn  that  ''a  vendor  of  land  to  a  railway  company  is,  with  n-spect 
to  his  lien,  in  no  different  i)osition  from  a  vendor  of  land  to  any  otlici- 


212  KAILWAYS    AND    OTHER    TUHLIC    I'NDKRTAKINCJS. 


No.  22.     -Mulliner  v.  Midland  Ry.  Co. —  Rule. 


])i'r,soii "  must  be  takt'ii  witli  tlic  (iiiiilifk';!!  ion,  in  tin-  i-usi"  uf  ii  railwa}'' 
actually  usod  for  puMio  traftir,  that  the  Court  will  try  what  am  be- 
done  by  an  order  for  a  rec^civer,  before  granting  the  viltimate  remedy  of 
an  iniunetii)n.  In  ]>raetice  where  it  jiays  anybody  to  work  the  railway, 
tlu'  order  for  a  receiver  i.s  generally  sufficient  to  make  the  nmney  forth- 
coming. 

In  an  action  liy  an  unpaid  vendor  of  hiiul  against  a  railway  com- 
pany to  enforce  his  lien,  the  Court  will  not  before  judgment  grant  an 
injunction  or  make  an  order  for  a  receiver,  even  thoiigh  the  company 
admit  their  liability.  Latimer  v.  Aylesbury  and  Buckingham  RnU- 
u-ay  Co.  (1877),  9  Ch.  D.  385,  39  L.  T.  460,  27  W.  R.  141. 

As  to  the  remedy  of  an  ordinary  judgment  creditor,  see  No.  39,  p.  361  y 
jpost. 

AMERICAN   NOTES. 

The  legal  remedies  open  to  the  owner  of  property  which  has  been  taken  by 
eminent  domain  and  not  paid  for,  are  discussed  in  Randolph  on  Eminent 
Domain,  ss.  :{73  el  seq. 


No.  22.  — MULLINER  v.  MIDLAND  RAILWAY  COMPANY. 

(1879.) 

No.  23.  — SWINDON  WATERWORKS  COMPANY  v.  WILTS         | 
AND  BERKS  CANAL  NAVIGATION  CO. 

(H.  L.  1875.) 

RULE. 

A  RAILWAY  or  other  company  which  has  acquired  lands 
for  public  purposes  cannot  exercise  over  any  of  the  lands 
so  taken  the  rights  of  an  ordinary  proprietor  in  derogation 
of  their  right  at  any  time  to  use  them  for  those  public 
purposes. 

But  they  are  entitled  as  owners  to  obtain  the  protection 
of  tlie  Court  against  invasion  of  any  right  which  they 
would  have  as  ordinary  proprietors. 
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Mulliner  v.  Midland  Railway  Company. 

11  Ch.  D.  Gll-t;->4  (s.  c.  48  L.  J.  Ch.  258  ,  40  L.  T.  l:il  ;  :i7  W   R,  330). 

liailwai/  Compam/.  —  Alienation  of  Land  not  heiny  ''Superfluous  Land.""     [Gil] 
—  Laiuh  Clauses  Act,  1845,  s.  V21 .  —  Jlailwai/s   Clauses  Act,   1845, 
s.  45.  —  Station  built  on  Arches.  —  liigld  of  Way  under  Arch. 

A  railway  company,  having  the  usual  powers  under  their  special  Act  to 
take  and  use  laud  for  the  purpose  of  the  railway  and  works,  cannot,  whether 
for  valuable  consideration  or  otherwise,  alienate  for  any  purpose  except  tlie 
purposes  of  the  Act  any  portion  of  its  land,  not  being  -'superfluous  land" 
within  sect.  127  of  the  Lands  Clauses  Act,  1845,  and  not  being  land  taken  for 
extraordinary  purposes  within  sect.  45  of  the  Railways  Clauses  Act,  1S45,  nor 
any  easement  over  the  same. 

Where  a  railway  station  is  erected  on  aiches  on  land  thus  taken,  the  part 
of  the  land  under  the  arches  is  not  "superfluous  land'  within  sect.  127  of 
the  Lands  Clauses  Act,  1845. 

The  B.  Railway  Company,  liaving,  under  their  Act,  acquired  land,  con- 
structed their  railway,  and  erected  a  statioii  whicli  was  partly  built  on  arches, 
sold  to  tlieir  contractors  their  superfluous  land,  and  also  purported  to  convey 
to  them  without  consideration  a  right  of  way  under  one  of  the  arches  leading 
to  part  of  the  land  so  sold  though  not  being  a  way  of  necessity  thei-eto.  The 
contractors  sold  the  land  and  alleged  right  of  way  to  the  plaintiff. 

The  M.  Railway  Company  were,  under  the  said  Act,  to  enter  into  a  work- 
ing agreement  with  the  B.  Railway  Company,  the  terms  of  which  were  em- 
bodied in  the  schedule  to  the  Act,  whereby,  after  the  line  was  opened,  the  M. 
Railway  Company  were  ''  to  manage,  work,  and  use  "  tlie  railway  and  works, 
and  to  develop  the  traflic.  This  had  been  carried  out.  The  M.  Railway 
Company  now  r^■4llired  the  arches  undei'  the  station  as  warehouses  for  bonded 
goods,  and  the  arch  in  (juestion  as  a  closed  yard  for  loading  and  uidoading 
such  goods.  Tn  an  action  by  the  plaintiff  to  restrain  the  M.  Railway  Company 
from  interfering  with  his  right  of  way:  — 

Ilelil.  that  the  alienation  of  tlie  right  of  way  under  the  arch  was  ultrti  rircs  . 
that  the  M.  Railway  Company  were  entitled  to  use  the  land  under  the  arch 
in  the  way  proposed;  and  that,  their  title  being  \)y\ov  to  that  of  the  )il.iintifT. 
who  must  be  taken  to  have  notice  of  the  company's  rights.  hi.s  action  emild 
not  be  sustained. 

This  was  an  action  to  restrain  the  defendant  company  iVuin  in- 
terfering witli  the  plaintilf's  alleged  riglit  of  wny  throngli  an  anh- 
way  under  ]iail  nf  tlie  railway  station  at  Northaniiilon. 

By  the  iJedford  and   Northampton  J'ailway   Ad,    1  ^("1.' 
(whieli  *  incor}»()vated  the  Lands  Clauses  Act,    1H4."'i,  ami    |*i;i'J] 
the    Kailways    (clauses    Act,    1845),   the    iiersmis    tlierein 
named,  and  all   other  persons  wlio  liad  sulisfrihed  or  slnnild   snh- 
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scrilti'  t<-  iIk'  uiuU'VtakiiiL;,  weiv  uiiitt-d  iiilo  a  ('(iiiipauy  tVir  the  i^in- 
pose  of  making  ami  maintaining;  ilie  lailway  to  ])v  called  ilic 
IJedford  and  Northampton  liailway,  and  for  other  the  purposes  ol' 
the  Act,  and  for  such  purposes  were  thereby  incorporated  by  the 
name  of  the  Bedford  and  Northampton  Kailway  Company,  with 
power  to  purchase,  take,  hold,  and  dispose  of  lands  and  other  prop- 
erty for  the  purposes,  but  subject  to  the  restrictions  of  the  Act. 

The  expression  "  railway  "  used  in  the  Act  was  by  the  inter]>reta- 
tiou  clause  defined  to  mean  "  the  several  lines  of  railway  and  works 
by  this  Act  authorised." 

The  19th  section  provided:  "The  company,  by  agreement,  from 
time  to  time  may  purchase  any  quantity  of  land,  not  exceeding  in 
die  whole  ten  acres,  for  any  of  the  extraordinary  purposes  specified 
in  the  Eailways  Clauses  Act. " 

The  20th  section  provided :  "  Subject  to  the  provisions  of  this- 
Act,  the  company  from  time  to  time  may  enter  upon,  take,  and  use, 
and  appropriate  all  or  any  of  the  lands  defined  on  the  deposited  plans- 
and  described  in  the  deposited  books  of  reference,  and  may  make- 
and  maintain  the  several  lines  of  railway  and  works  by  this  Act 
authorised  in  the  said  lands,  and,  so  far  as  the  lines  and  levels 
thereof  are  shown  on  the  deposited  plans  and  sections,  may  make 
and  maintain  the  same  with  the  lines  and  levels  so  shown. " 

The  21st  section  provided  that  the  several  lines  of  railway  and 
works  by  the  said  Act  authorised  to  be  made  and  maintained  by 
the  company  should  comprise  the  several  railways  and  works 
thereinafter  mentioned,  "  with  all  proper  and  sufficient  stations, 
approaches,  works,  and  conveniences  connected  therewith 
respectively. " 

The  following  sections  related  to  a  proposed  working  agreement 
between  the  Bedford  and  Nfirthampton  Railway  Company  and  the 
Midland  Railway  Company:  — 

Sect.  64.  "  The  heads  of  arrangement  set  forth  in  the  schedule 
to  this  Act  are  by  this  Act  confirmed  and  shall  have  full  effect 
according  to  the  terms  and  intent  thereof. " 

Sect.  65.  "  The  company  "  (meaning  thereby  the  Bed- 
[*613]  ford  and  *  Northampton  Railway  Company)  "on  the  one 
hand,  and  the  Midland  Railway  Company  on  the  other 
hand,  from  time  to  time  may  make  and  carry  into  effect  agree- 
ments and  arrangements  with  respect  to  all  or  any  of  the  following 
purposes  (to  wit) : 
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"  The  maintenance,  working,  and  use  by  the  contracting  com- 
panies, or  either  of  them,  of  the  railway  or  any  part  thereof; 

"  The  management,  collection,  conveyance,  and  delivery  by  the 
contracting  parties  of  the  traiSc  and  the  supply  of  the  rolling  or 
working  stock ; 

"  The  levying  and  collection  of  the  tolls,  rates,  and  charges," 
and  the  division  of  the  receipts  and  the  rent  and  other  payments 
under  the  contract. 

The  heads  of  arrangement  between  the  two  companies  were  set 
forth  in  the  schedule  to  the  Act,  and  provided  by  clause  2,  that 
the  Bedford  and  Northampton  Eailway  Company  were  to  make 
and  complete  the  "  railways,  stations,  buildings,  and  works  "  au- 
thorised by  the  Act;  and,  by  clause  3,  as  follows:  —  "After  the 
Bedford  and  Northampton  Eailway  is  authorised  to  be  open  for 
public  traffic,  the  Midland  Company  at  all  times  at  their  own 
expense  to  maintain,  manage,  man,  stock,  work,  and  use  the  Bed- 
ford and  Northampton  Railway,  and  to  work  and  use  the  same  so 
as  properly  to  develop  and  accommodate,  not  only  the  tlirough 
traffic,  but  the  local  traffic  of  the  district. " 

There  was  no  power  given  by  the  Act  in  express  terms  to  grant  a 
right  of  way  over  the  land  taken  for  the  railway. 

The  heads  of  arrangement  were  modiiied  by  a  subsequent  memo- 
randum of  agreement  in  certain  particulars  not  affecting  the  pro- 
visions before  set  forth. 

The  Bedford  and  Northampton  Eailway  Company  made  the  rail- 
way and  works  authorised  by  the  Act  of  1865  (as  varied  by  two 
subsequent  Acts  of  1866  and  1867  in  manner  not  material  to  be 
liere  stated),  and  for  the  purposes  of  their  Acts  they  purchased  a 
site  at  Northampton,  on  which  part  of  their  lines  of  railway  and 
works  were  made,  consisting  of  a  station  witli  the  requisite  plat- 
forms and  other  conveniences,  and  the  lines  of  rails  [)assing  tliroiigh 
sucli  station,  and  as  tlic  level  of  the  railway  wlien  it  travi'iscd 
the  said  piece  of  ground  was  considerably  higher  than  tlie  level 
of  the  surface  of  the  ground,  the  lino  of  railway  was 
*  carried  across  it,  and  the  station  works  were  constructed  [*G141 
partly  on  an  embankment  and  partly  on  arches  of  masonry 
built  at  right  angles  to  the  railway,  and  were  within  the  limits  of 
deviation. 

Upon  tlie  completion  of  the  railway,  tlie  contractftrs,  IMessrs. 
Clark  &  Punchard,  agreed  to  purchase,  from  the  ]5edford  and  Nortli- 
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amptoii  Kailway  (\iiii[:any  the  .supeitluous  lands.  There  wcie  two 
jjortions  of  laud  near  lo  ihi-  station,  which  were,  as  was  alleged, 
snperlluous  lands  within  the  meaning  of  the  Acts,  one  lying  to  tin' 
north  of  the  line  of  railway  and  abutting  on  John  Street,  and  the 
other  to  the  south,  abutting  on  Bridge  Street. 

r>y  an  indenture  dated  the  -!Oth  of  August,  1873,  and  made 
between  the  Bedford  and  Xmthampton  Railway  Company  of  the 
one  part,  ami  Clark  iK.-  Punehard  of  the  other  part,  for  the  eonsider- 
ution  therein  mentioned,  the  company  purported  to  grant  and 
convey  to  Clark  &  runchard,  their  heirs  and  assigns,  tlu;  said  two 
portions  of  land ;  and  also,  but  without  consideration  expressed, 
the  company  purported  to  grant  to  Clark  &  Punehard,  their  heirs 
and  assigns,  and  all  lessees,  tenants,  and  other  persons  for  the 
time  being  occupying  or  having  any  interest  in  the  hereditaments 
thereby  conveyed,  or  any  part  thereof,  a  right  of  way  either  on  foot 
or  with  horses,  carts,  r>r  other  conveyances  to  pass  and  repass 
over  and  along  two  roads  marked  on  the  plan  annexed  to  the  said 
indenture,  as  "Occupation  road  D  to  11,"  and  "Eight  of  way 
G  to  F." 

By  an  indenture  of  the  11th  of  November,  1876,  for  valuable 
consideration  as  therein  mentioned,  Clark  &  Puncliard  purported 
to  convey  the  said  portions  of  land  and  alleged  rights  of  way  to 
the  plaintiff.  The  road  called  "  Right  of  way"  on  the  ])lan  passed 
under  the  line  of  railway  through  an  archway  formed  by  one  of 
the  arches  on  which  the  line  of  railway  and  works  were  carried, 
and  formed,  as  the  plaintiff  alleged,  a  convenient  and  valuable 
means  of  access  between  John  Street  and  the  piece  of  ground  to  tlie 
south  of  the  railway  which  was  conveyed  to  the  plaintiff.  Tiie 
idaintifl  alleged  that  from  the  time  of  the  convevance  to  him  till 
shortly  before  the  action  was  commenced  the  said  road  had  been 
uninteiTuptedly  used  and  enjoyed  liv  liim  for  the  purposes  of  such 
access. 

Tlic  defendant  company  liad,  since  the  completion  of  the 
[*615]    *  railway,  been  in  occupation  of  the  railway  station  and 
works,  and  worked  the  trattic  over  the  line. 

-The  defendant  company  having  threatened  to  stop  uy  the  said 
archway,  the  present  action  was  brought.  The  plaintiff  alleged 
that  neither  the  possession  nor  the  use  by  the  defendant  company 
of  the  archway  was  necessary  for  the  efficient  working  of  the  line, 
or  any  of  the  other  purposes  of  tlie  heads  of  aiTangement  between 
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tlie  companies,  and  claimed,  tirst,  a  declaration  that  he  was  entitled 
to  the  free  and  uninterrupted  right  of  way  over  the  said  road 
through  the  archway  for  the  purposes  of  access  between  John  Street 
and  the  land  on  the  south  side  of  the  railway;  secondly,  damages 
for  the  obstruction  of  the  said  way;  and,  thirdly,  that  the  defend- 
ant company  might  be  restrained  by  injunction  from  obstructing 
or  interfering  with  the  free  passage  of  the  plaintiff  or  his  agents 
along  the  road  tlirougli  the  archway. 

The  defendant  company  by  their  statement  of  defence  alleged 
that  the  grant  or  alienation  of  a  right  of  way  over  the  site  pur- 
chased for  the  station  was  inconsistent  with  the  rights  of  tlie 
defendant  company  to  the  use  of  the  site  for  the  purposes  of  the 
railway,  and  the  devehjpment  and  accommodation  of  the  traffic, 
and  no  such  grant  or  alienation  of  a  right  of  way  could  be  a  grant 
or  alienation  of  a  supertiuous  interest  in  land  of  the  Bedford  and 
Northampton  Eailway  Company  without  the  consent  of  the  defend- 
ant company,  which  consent  had  not  heeA\  given. 

They  further  alleged  that  the  })laintilf  had  notice  at  the  time  of 
J  lis  purchase  that  the  vendors  could  confer  no  title  to  the  alleged 
■'  right  of  way  "  as  against  the  defendant  company,  and  that  the 
defendant  company  had  never  acquiesced  in  the  user  tliereof  by 
the  plaintiff'  as  of  right. 

The  defendant  company  claimed  a  right  to  prevent  the  })laintilf 
and  persons  passing  to  and  from  his  lands  from  so  using  the  "  right 
of  way"  as  to  hinder  or  interfere  with  the  management,  working, 
and  use  of  the  railway  by  them. 

It  appeared  that  some  of  the  arches  under  the  station  were  ]iartly 
used  by  the  defendant  company  foi  goods  which  werc^  warchouM'il 
temporarily,  and  some  weie  let  on  short  terms;  that  the}-  now 
re([uired  two  of  these  arches  as  bonded  warehouses  for  the  \>m- 
l)oses  of  their  traffic,    wherein  goods  on  which  duty  was 

payable  might  be  stored;  that  for  this  pur])ose  it  was  [*61()j 
necessary,  in  order  to  satisfy  the  re(|^uirements  of  the  Board 
of  (Justoms,  that  the  warehouse  should  be  locked  u]);  and,  furtlun-, 
that  the  ar(;h  in  question  was  wanted  as  a  closed  yard  for  loading 
and  unloading  these  goods  and  turning  the  waggons;  that  thcn^ 
was  no  other  part  of  the  station  which  could  be  adapted  for  the 
]turpose,  and  that  it  was  necessary  that  the  public  should  be 
entirely  excluded. 

At  the  trial,  Mr.    Allport,  tlie  manager  of  tlie  defendant   r(pni- 
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]i;iny,  gnve  ovidoiK'e  to  the  ctl'iH't  that  the  olijcct  of  I'loviding  for 
the  accoiiiinodatioii  of  these  goods  wouhl  hi;  hcst  erteeted  by  closiug 
the  areh  in  (iiie.stiou  and  foriniiii;  a  yard  uiidcineatli  it,  where  the 
\vaggt)ns  for  the  goods  might  h.iad  and  unload,  and  discharge  their 
contents  or  hiad  from  the  lionded  warehouses.  He  stated  that  tlie 
iiriginal  design  had  1»een  to  construct  tlic  station  on  an  end)ank- 
ment,  but  that  had  been  abandoned  at  liis  nwn  suggestion,  in  order 
that  when  built  on  aiches,  those  arches  iui,i.',ht  serve  as  warehouses 
for  goods. 

Cliitty.  Q.C..  and  Drydeii,  for  tlic  ])laiutiir : — 

The  jihiintiil  claims  tlie  right  of  way  through  the  archway  in 
•<|uestion  under  the  conveyance  to  liiui  from  tlie  contractors,  lo 
whom  the  right  of  way  was  granted  l)y  the  Dedford  and  North- 
ampton Railway  Company.  That  conipauy  had  purchased,  under 
the  provisions  in  tlieir  Act.  the  laiid  on  which  tiie  station  at 
Northampton  was  erected,  and  tlicy  had  the  ordinary  rights  of 
■owners  in  fee  to  dispose  of  sucli  ])art  of  tlie  laml  as  was  not  re- 
-quired  for  the  })urposes  of  the  railway.  The  road  under  the  airh 
Avas  clearly  not  required  for  the  -tation  or  for  the  ordinary  pur- 
poses of  the  line,  and  the  right  of  wa\-  claiiiic(l  l)y  the  idaintiff 
Avonld  in  no  way  interfcie  with  the  working  of  the  line.  U 
appears  that  the  puipose  for  which  the  defendant  company  inter;!] 
to  use  this  arch  is  that  of  a  yard  for  waiehouses  fur  bonded  stoic  . 
"This  is  not  a  user  coiitem])hired  by  the  Act  under  which  the  land 
was  taken. 

Further,  we  contend  that  the  land  under  the  arcli  was  super- 
Huous  land,  which,  under  sect.  127  of  the  Lands  Clauses  Act,  1S4.~, 
the  Bedford  and  Northampton  Railway  Company  were  eiii})o\veri'd 
to  dispose  of.  At  any  rate,  it  may  be  regarded  as  an  ease- 
[*617]  ment  *  within  the  words  "  superfluous  lands,"  as  they  are 
to  be  understood  in  the  Act,  for  by  the  interpretation 
clause  it  is  provided  that  the  word  "  lands"  shall  extend  to  "  lands, 
tenements,  and  hereditaments  of  any  tenure. "  The  plaintiff, 
claiming  under  the  contractors,  to  whom,  as  we  contend,  the  right 
of  way  was  properly  conveyed,  is  entitled  to  retain  the  same  as 
against  the  claim  now  set  up  by  the  defendant  company. 

Davey,  Q.  C. ,  and  W.  Phipson  Beale,  for  the  defendant  com- 
pany, referred,  in  the  course  of  the  argument  for  the  plaintiff,  to 
JJostocJi  V.  NortJi,  l^tfifforcUlnre  Railway  Conijpany,  3  Sm.  &  Giff. 
283,  4  E.  &  B.  798. 
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Jessel,  M.  Pt.  :  — 

I  shall  not  trouble  you,  Mr.  Davey. 

This  case  raises  two  questions,  the  one  an  important  question  of 
general  law,  and  the  other  affecting  not  only  these  parties,  but  a 
■great  many  others  similarly  circumstanced,  though  it  can  hardly 
be  called  a  question  of  general  law. 

The  first  question,  though  it  turns  upon  the  terms  of  the  s})ecial 
Act  of  Parliament,  is  still  general  law,  ])ecause  I  believe  those 
terms  are  substantially,  if  not  verbatim,  the  same  in  all  similar 
Acts. 

Again,  as  regards  the  second  question,  relating  to  the  right  of 
user  of  the  railway  company,  though  of  course  it  turns  on  the 
actual  expressions  used  in  the  agreement,  still,  as  the  words  used 
are  so  common,  and  there  is  so-  little,  specialty  about  them,  there 
again  they  may  fairly  be  considered  to  Ise  the  words  ordinarily 
used  in  similar  agreements.  Therefore,  on  both  points,  the  matter 
has  an  importance  far  beyond  the  decision  of  the  actual  case  be- 
tween the  parties. 

[His  Lordship,  after  referring  to  the  material  sections  of  the 
Bedford  and  Northampton  Eailway  Act,  1(S6.",  and  to  the  working 
•agreement  as  set  out  in  the  schedule  to  the  Act,  continued: — i] 

It  appears  that  the  contractors  of  tlie  line,  wlio  had  for  value 
agreed  to  purchase  from  the  railway  company  their  superlluous 
lands,  obtained  from  the  railway  comjiany  a  deed  of  grant,-  liy 
which  the  company  not  only  conveyed  certain  superfluoiis 
lands,  *  some  of  which  lie  on  the  one  side  of  the  station,  [*61S] 
and  some  on  the  other,  to  the  contractors,  l)ut  also  pur- 
ported to  grant  to  the  contractors  tw(_)  riglits  of  way  (one  called  an 
"occupation  road,"  and  the  other  a  "  right  of  way,"  for  the  sake 
of  distiiictioiij  over  a  portion  of  the  land  included  within  IIk; 
station,  so  as  to  give  access  to  the  land  so  gianted.  There  was  no 
consideration  for  the  grant  of  the  rights  oF  wav,  nor  was  tlie  one 
in  (piestion  a  way  of  necessity,  hiicniise  the  jiiecc  df  land  to  uiiich 
it  led  abutted  on  a  public  highway  or  street  called  liiidge  Street, 
to  which  a  ready  access  might  have  l)een  obtained. 

'I'he  contractors  appear  to  have  sold  the  hinds,  togethrr  w  ith  these 
riglits  of  way,  to  the  plaintifT,  who,  it  is  not  dcniivl,  had  notice  of 
tlie  rights  of  the  Midland  Pail  way  ('onqiany  under  (he  Act  of 
Parliament.  The  Bedford  and  Northampton  Pailway  Com])any 
having   delivered  possession,  und(!i-  the  agn-ement,  (tf  the  railway 


22U  RAILWAYS   AND    OTHER   PUBLIC    UNDEKTAKINGS. 


No.  28.  —  MuUiuer  v.  Midland  Ry.  Co.,  11  Ch.  D.  618,  619. 


ti)  tlie  Midlaiitl  IJailwav  ( '(iiii|iany,  tlic  Midland  Jtailvvay  Coiu- 
I'aiiy  assert  that  the  plaintiir  has  no  right  nf  way  iuiiUt  the  x\ct, 
and  tlireateii  to  obstruct  it;  and  this  netion  is  hr(ni_u,ht  by  the 
jdaintitt  asking  for  an  injunction  to  restrain  the  conipany  from  so 
obstrncting  it. 

The  station  at  Xorthaiupton,  which  is  of  course  part  of  the  rail- 
way (and  T  ina\  mention  it  is  not  only  in  this  case,  but  as  a 
general  rule,  actually  within  the  limits  of  deviatinn,  ami  is 
strictly  and  technically  a  part  of  the  railway  and  part  of  the  rail- 
way works),  is  also  mentioned  in  the  terms  of  the  t'ontract  for  the 
us(?r  by  the  Midland  Railway,  and  by  the  second  clause  the  words 
are  "  railway  stations,  buildings,  and  works  authorised  by  this 
Act. "  Of  course  "  railway  and  works  "  include  it,  but  it  is  actu- 
ally mentioned  under  the  words  "  stations  and  works  " 

This  station  is,  it  seems,  to  a  great  extent,  erected  on  arches. 
The  arches  below  are  utilised  at  present  to  some  extent,  but  not 
wholly,  for  the  purposes  of  the  traffic  in  this  way  —  that  goods 
which  are  to  be  carried  along  the  line  are  warehoused  temporarily 
mider  them.  Some  of  the  other  arches  are  now  let  on  short  terms 
to  persons  who  use  them,  but  the  one  under  which  the  right  of 
roa(J  in  question  passes  is  an  open  arch,  through  which  the  plain- 
tiff has  hitherto  had  access,  under  his  alleged  grant  of  a  right  of 
way  ;  and  the  Midland  Eailway  Company  desire  to  stop  it 
[■619]  up  and  to  ■  convert  it  into  a  yaid  for  some  ])onded  ware- 
houses, and,  in  accordance  with  the  requirements  of  the 
Board  of  Customs,  propose  to  lock  up  the  arch  in  question  on  the 
further  side,  so  as  to  prevent  all  access  to  it.  If  they  do  this,  of 
course  the  plaintiff  will  have  no  right  of  way  at  all,  nor  will  any- 
body else. 

The  first  point  to  be  considered,  which  is  one  of  general  law,  is 
this  :  Has  a  railway  company  any  power  by  law  to  alienate,  either 
for  value  or  without  value,  any  portion  of  the  land  actually  used 
for  the  railway  or  works  ?  It  appears  to  me  that,  whether  .ve  look 
at  the  terms  of  the  Act  of  Parliament,  or  the  general  policy  of  the 
law,  or  one  express  decision  upon  the  subject,  a  railway  company 
possesses  no  such  power,  unless  of  course  it  is  confen'ed  upon  it  hy 
special  enactment. 

First,  we  must  consider  what  the  railway  company  is  empowered 
to  do.  It  is  to  make  a  "  railway."  I  use  the  term  in  the  Act  of 
Parliament.      The  definition  is  "railway  and   works,"   wliich   in- 
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elude  the  station.  The  station  of  course  is  a  work,  and  is  a  part 
of  the  railway.  This  is  a  case  in  wliich  the  railway  conies  into 
the  station  as  it  generally  does.  It  is  part  of  the  works  of  the  rail- 
way- itself  within  the  limits  of  deviation;  and  it  is  used  merely 
for  the  purposes  of  the  railway.  It  is  not  the  less  a  station  because 
it  is  built  on  arches,  nor  is  the  land  below  less  used  for  the  station 
because  it  supports  the  arches  on  which  the  upper  part  of  tlie  sta- 
tion stands.  The  whole  thing  —  the  land  below  the  arches,  and 
the  pavement,  works,  and  passenger  station  above  the  aiches  —  all 
form  the  railway  station,  and  is,  according  to  the  definition,  [tart 
<»f  the  "  railway  and  works.  " 

Now,  for  what  purpose  is  that  to  be  used  ?  It  is  to  be  used  for 
the  purposes  of  the  Act,  that  is,  for  the  general  purposes  of  a  rail- 
way. It  is  a  public  thoroughfare,  subject  to  special  rights  on  the 
part  of  the  railway  company  working  and  using  it.  But  it  is  in 
I'act  a  property  devoted  to  public  purposes  as  well  as  to  })rivate 
]>iirposes;  and  the  public  have  rights,  no  doubt,  over  the  property 
of  the  railway  company.  Tt  is  property  which  is  allowed  to  be 
acquired  by  the  railway  company  solely  for  this  purpose,  and  it  is 
devoted  to  this  purpose. 

It  would  ])e  a  very  odd  tiling,  even  if  there  were  no  enactment 
to  the  contrary,  to  allow  a  corponition  formed  to  hold  land 
lor  a  *  special  purpose,  and  to  take  that  land  compulsorily  [*  620] 
from  the  owners  only  for  that  purpose,  to  devote  the  land 
to  another  purpose,  or  to  alienate  the  land  generally  under  any 
notion  of  the  ordinary  rights  of  an  ordinary  proprietor.  l>ut  wbcu 
I  look  to  the  actual  terms  of  the  Act  of  Parliament,  I  think  tlicre 
can  be  no  C|uestion  that  what  we  sliould  cxjH'ct  to  tind  e\pressc(l 
there  is  cleai'ly  expressed. 

The  railway  company  i.s  to  be  a  body  corporate,  and  to  have 
])o\ver  "  to  purchase,  take,  hold,  and  dispose  of  land  for  the  jiuv- 
])oses,  but  subject  to  the  restrictions  of  this  Act,"  so  that  the}-  can 
only  dispose  of  land  for  tlie  pur])oses  of  the  Act. 

Now,  of  course  a  gratuit(jus  (lis])osition  could  never  lie  for  tlie 
purposes  of  the  Act.  There  might  be  cases  in  whidi  it  might  be 
alleged  tiint  a  disposition  for  value  might,  undc.'r  eeit;iin  eireuni- 
stances,  be  for  the  pur])fise  of  tlu;  Act;  but  under  no  circunistMnees 
could  a  gratuitous  disposition  lu;  so.  Nor  could,  as  I  read  the 
Act  of  rarliament,  a  sah;  of  the  railway  be  a  jairpose  of  the  Act. 
Indeed,  when   we  look  at  tlie  powers  which  the  company  had  to 
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take  land  at  all,  we  shall  tiiul  in  the  20th  section,  that,  "  subject 
to  the  provisions  of  this  Act,  the  company  from  lime  to  time  may 
ent€r  upon,  take,  and  use,  and  appropriate  all  or  any  uf  the  lands 
defined  on  the  deposited  plans. "  The  provision  in  this  Act  is  not 
that  they  shall  take  lands  and  sell  them,  unless  you  find  a  special 
provision  for  this  purpose;  besides  which,  by  the  19th  section, 
you  find  they  have  powei-  to  take  ten  acres  for  extraordinary  pui- 
poses.  There  is  no  provision  in  tliat  Act  enabling  the  company  to 
do  more  than  use  the  lands  for  the  purposes  of  the  railway,  except 
so  far  as  the  Railways  Clauses  Act  and  the  Lands  Clauses  Act  are- 
incorporated. 

Now,  in  the  Lands  Clauses  Act  there  is  a  section  of  great  im- 
portance, namely,  the  127th  section,  relating  to  superHuous  lands; 
and  one  part  of  the  argument  addressed  to  me  was  that  the  land 
under  the  arch  might  be  treated  as  superfiuous  land,  or  at  all 
events  that  the  right  of  way  granted  might  be  treated  as  being  an 
easement  within  the  term  "superfluous  land;"  that  the  word 
"  lands  "  included,  by  the  definition  of  the  Act,  all  easements  and 
other  hereditaments.  It  appears  to  me  quite  impossiljle  that  this 
can  be  so.  The  preamble  to  the  section  is  this  :  "  And 
[*  621]  with  respect  to  *  lands  acquired  Ijy  the  promoters  of  the 
undertaking  under  the  provisions  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  but  which  shall  not  be 
required  for  the  purposes  thereof,  be  it  enacted  as  follows. "  Now, 
it  is  quite  plain  that  all  the  land  under  the  station  is  "  required, 
for  the  purposes  thereof,"  not  only  for  the  support  of  the  arches, 
as  regards  the  portions  of  it  actually  beneath  the  piers  of  the 
arches,  but  also  that  w^hich  is  under  the  top  of  the  arches  is  re- 
quired, and  although  the  actual  surface  of  ihat  piece  of  land  is  not 
utilised  f<jr  the  moment,  it  might  be  utilised  at  any  instant  by  the 
arch  subsiding  or  tumbling  in,  or  any  other  purpose,  for  y(ju  would 
then  put  scaffolding  or  supports  upon  that  part  of  the  land. 

Tt  is  quite  plain,  therefore,  that  the  land  cannot  be  tieatcd  as 
land  not  required  for  the  purposes  of  the  railway.  It  is  ;i!i  inte- 
gral part  of  the  station.  But,  besides  that,  when  we  look  at  the 
words  of  the  section  we  see  that  this  cannot  be  superfluous  land  r 
"  Within  the  prescribed  period,  or,  if  no  period  be  prescribed, 
within  ten  years  after  the  expiration  of  the  time  limited  by  the 
special  Act  for  the  completion  of  the  works,  the  promoters  of  the- 
undertaking  shall  absolutely  sell  and  dispose  of  all  such  super- 
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lluo\iS'  lands  and  apply  the  purchase-money  arising  from  such  sales 
to  the  purposes  of  the  special  Act,  and  in  default  thereof  all  such 
superfluous  lands  remaining  unsold  at  the  expiration  of  such  period 
shall  thereupon  vest  in  and  become  the  property  of  the  owners  of 
the  lands  adjoining  thereto  in  proportion  to  the  extent  of  their 
lands  respectively  adjoining  the  same. " 

Of  course  you  can  never  suppose  that  the  Legislature  intended  to 
tak3  away  what  I  will  call  the  base  of  the  arch,  or  that  which 
underlies  even  the  crown  of  the  arch,  as  being  not  wanted  in  any 
event  for  the  purposes  of  the  undertaking.  It  is,  in  my  opinion, 
(piite  an  inadmissible  contention. 

Again,  under  sect.  45  of  the  Railways  Clauses  Act  there  is  a 
power  to  take  land  for  "  extraordinary  purposes, "  and  a  power  of 
selling  the  laud  which  shall  be  so  taken.  The  prescribed  numbei- 
of  acres  in  the  present  Act  is  ten  acres ;  and  it  is  for  the  purpose, 
amongst  other  things,  of  additional  stations,  and  convenient  roads 
and  ways.  There  is  a  power  to  sell  the  laud  which  they  so  take-; 
but  beyond  those  two  powers,  there  is  no  power  of  selling,  that  I 
can  find. 

*  The  argument  w^as  used  that,  as  the  company  took  the  [*  622] 
property  in  fee,  they  have  the  ordinary  rights  of  fee 
simple  proprietors ;  but  even  that  is  not  so.  It  is  not  necessary 
now  to  go  fully  into  that  point,  because  the  right  of  selling  they 
clearly  have  not.  As  I  said  before,  they  have  only  to  hold  it  for 
the  purposes  of  the  special  Act.  They  can  only  dispose  of  it  for 
the  special  purposes  of  the  Act ;  and  the  very  fact  that  tliey  have 
special  powers  of  sale  over  other  lands,  which  would  be  wholly 
unnecessary  if  they  could  sell  the  land  used  for  the  railway  ami 
works,  shows  that  they  cannot  sell  this  land. 

It  is,  moreover,  a  mistake  to  suppose  that  they  themselves  hav(i 
the  ordinary  rights  of  proprietors  in  every  respect  to  use  the  lands. 
Their  rights,  no  doubt,  are  limited,  though  it  is  not  necessary  to 
Mtate  the  exact  limits.  That  point  came  before  the  Court  of 
Queen's  Bench  in  the  case  of  Bosiock  v.  North  Staffordshire  Rail- 
way Cqmitany,  which  is  not  really  distijiguishable  from  the  present 
ca.sc.  It  has  been  reported,  once  before  the  Vice-Chancellor 
Stuakt,  3  Sm.  &  Giff.  283,  and  also  ])efore  the  Court  of  Queen's 
Bench,  4  E.  &  B,  798.  There  the  majority  of  the  Court  of 
Queen's  Bench  were  clearly  of  opinion,  tliough  the  words  there 
were  "for    the  purposes  of    this  Act   iiud  for  no  other  jiurpo.se, " 
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which  words,  a.s  T  saiil  before,  are  implied  without  bciiij^  ex- 
pressed,  thai  the  coiiii>aiiy  cmihl  nut  usi'  thu  laud  except  I'oi  the 
purposes  of  the  Act.  They  had  not  the  ordinary  rights  of  ordiiiaiy 
proprietors,  hut  the  Legislature  empowered  them  to  acquire  and 
hold  and  use  the  lands  merely  for  the  s[)ecial  purpo.ses  nf  the 
Act. 

This  is  no  new  (U)ctrine,  at  all  events  in'  an  r(juily  Couit,  for 
we  have  very  many  instances  of  corporations  with  limited  [)ciwers 
of  enjoyment,  limited  powers  of  alienation,  and  limited  rights  of 
control  over  their  property.  One  large  mass  of  corporations  must 
occur  to  the  minds  of  every  one  —  I  mean  the  ecclesiastical  corpora- 
tions, sole  or  aggregate.  As  regards  ecclesiastical  corporations 
sole,  it  was  long  since  decided  as  to  rectors,  vicars,  and  others, 
that  though,  in  a  certain  sense,  owners  in  fee  simple,  yet  in  man}' 
respects  they  had  onh'  the  poweis  of  tenants  for  life.  (Jf  course 
no  owner  in  fee  simple  can  actually  enjoy  beyond  his  life;  and 
therefore  to  that  extent  they  were  no  better  and  no 
[*62o]  *  worse  off  than  other  owners  in  fee  simple.  15ut  it  was 
.said  that,  being  seised  in  right  of  their  churches,  they 
had  not  the  ordinary  powers  of  other  proprietors  in  fee  simple,  and 
such  powers  as  opening  mines,  and  so  on,  were  denied  to  them, 
and  they  were  not  allowed,  to  use  their  property  in  the  same  way 
as  ordinary  owners  of  land. 

Then  a  large  body  of  corfjorations,  with  which  the  old  Court  of 
Chancery  liad  a  great  deal  to  do,  but  with  which  the  High  Court,  1 
am  happy  to  say,  has  not  so  much  to  do,  there  being  Charity 
Commissioners  appointed  to  do  a  great  part  of  that  work  — 
namely,  charity  corporations,  had,  as  we  all  know,  very  limited 
powers  of  disposing  of  their  land.  Since  the  Municipal  Corpora- 
tions Act  we  have  a  nund)er  of  other  corporations,  namely,  munic- 
ipal corporations,  who  have  also  restricted  ownershi[i  and  restricted 
rights. 

Therefore,  there  is  nothing  at  all  new  or  remarkable  in  the  fact 
that  the  railway  company  has  oidy  these  restricted  and  limited 
rights.  It  appears  to  me  quite  impossible  that  the  railway  com- 
pany can  have  a  right  either  to  sell,  grant,  or  dispose  of  this  land, 
or  of  any  easement  or  right  of  way  over  it,  except  for  the  ])uri»oses 
of  their  Act,  that  is  to  say,  with  a  view  to  the  traffic  of  their  rai!- 
wav.  This  being  my  opinion,  it  would  dispose  of  the  plaintifi's 
case  on  the  ground  of  general  law  being  against  him. 
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But  now  I  coiiie  to  the  next  point,  which  is  a  very  impoitant 
niie,  and  that  i.'^  the  right  of  a  railway  company  wliich  uses  an- 
otlier  railway  company's  property  under  a  working  agreement. 
Xuw,  the  user  in  this  case  is  for  the  purposes  of  the  traffic,  either 
present  or  future;  including  the  development  of  the  througli  and 
local  traffic.  What  the  Midland  Company  say  is,  in  effect,  this  : 
■■  "\\'e  now  require  two  of  these  arches  for  the  purpose  of  bonded 
warehouses  to  be  used  for  the  purposes  of  our  traffic.  We  have 
1  -en  applied  to  by  traders  on  the  line  to  enable  them  to  store  their 
dutia.ble  goods  in  bonded  wai'ehouses  temporarily,  when  they 
require  either  to  be  sent  from  Northampton  or  to  Northampton. " 
This  is  quite  a  legitimate  object,  and  one  which  the  directors  of 
die  railway  company  wish  to  comply  with.  They  further  say, 
that  in  order  to  do  this  the  bonded  warehouses  must  be  locked  up' 
and  so  secured  as  to  satisfy  the  Board  of  Customs,  who  of  course 
are  very  particular  upon  this  point,  because  they  must  be 
very  *  careful  that  the  goods  do  not  get  out  without  the  [*  fi24] 
duty  being  paid,  and  the  reasonable  requirements  of  the 
Board  of  Customs  must  be  complied  with  in  this  respect  liefore 
bonded  warehouses  can  be  established.  They  further  say  that 
there  are  no  warehouses  at  the  top  of  this  station.  The  only  ware- 
houses they  could  get  would  be  from  the  use  of  the  arclies  at  tlie 
l)ottom,  and  in  addition  to  locking  it  u[i  they  want  space,  which 
can  only  be  conveniently  afforded  under  tlie  arch  for  loading  and 
imloading  goods  and  turninii  the  wat>gons. 

All  that  appears  to  me  ([uite  reasonable,  and  entirely  within 
the  purview  of  the  agreenunit.  These  arches  are  a  part  oi  the 
station.  .  Tiiey  were  in  fact,  as  we  were  told  in  evidence,  built  for 
(he  very  purpcjse,  and  it  seems  reasonable  to  say  that,  if  tlir  com- 
jiany  are  to  use  these  arches  for  warehouses,  they  should  \v;int  to 
utilise  (jiie  of  the  arches  as  a  yard  for  the  purpose,  whii  b  I  undei- 
stand  to  be  a  legitimate  ust;  of  (his  aivb.  I(,  is  also  (|ui(('  leason- 
able  to  exclud(!  the  public  from  the  rigii(  of  \v;iy  over  (1m' 
company's  yard,  which  would  be  very  incon\('nicnl  ;ind  niigbi 
lead  to  robbery;  besides,  the  unrestricted  admission  of  the  publi- 
would  interfere  witli  the  ordinary  conduct  of  (he  busin(!ss  of  (b'' 
railway.  It  seems  to  me  (li;it  those  wlio  have  grantiMl  (o  ibc 
Afidland  Kailway  Comi>iiny  (he  riglit  to  use  Uie  stadon  for  trMilb 
liurjioses  have  granted  to  them  the  right  to  use  the  land  niidc!)'  tlw 
arch  in  the  way  I  have*  mentioned,  including  in  tliat  right  of  user 
vor..  xxii.  —  l.'; 
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the  right  vi  excluding  the  public  fruiii  access,  ^Yl^ch  means  the 
1  ight  of  exclusive  user. 

Tliat  being  so,  their  title  being  prior  to  the  plaintills,  and  ho 
having  purchased  with  notice  of  that  title,  it  appears  to  me  that  he 
has  no  right  to  call  upon  this  Court  to  interfere  '.,i  liis  favom 
with  that  exclusive  and  reasonable  user  by  the  Midland  Eailway 
Company  ,  and  on  this  ground  also  his  action  fails. 


Swindon  Waterworks  Company  v.  Wilts  and  Berks  Canal  Naviga- 
tion Company. 

L.  K.  7  II.  L.  697-716  (s.  c.  45  L.  J.  Cii.  638  ;  3.3  L.  T.  T)!.-? ;  24  W.  R.  2S4). 

[697]   Canal.  —  Company  incorporatefl  for  Public  Purposi s.  —  lllpariau   Oa-ner 

—  Water  Rights. 

A  company  which  purchases  the  land  of  a  riparian  owner  stands  iji  the 
same  situation  as  he  did  with  respect  to  the  water  rights  connected  with  that 
land. 

A  canal  company  was  established  by  certain  Acts  of  Parliament.  The 
Acts  gave  the  canal  propiietors  rights  as  to  taking  water  from  streams  within 
the  distance  of  2000  yards,  for  the  purpose  of  making  and  maintaining  thi^ 
canal.  They  purchased  a  mill  on  a  stream,  from  which  stream  they  had  the 
rifilit  to  take  water.  In  this  way  they  became  riparian  owners.  As  sucli 
they  were  entitled  to  the  flow  of  water  from  brooks  and  streams  running  into 
tliat  stream,  subject  only  to  the  rights  which  other  riparian  owners  at  the  upjier 
part  of  the  stream  might  lawfully  exercise. 

The  directors  of  a  waterworks  company  purchased  a  mill  on  the  upper  par) 
oi  the  .same  stream,  and  so  became  riparian  owners  as  the  owner  of  that  mili 
had  been.  They  not  only  used  the  water  for  tiie  purposes  and  in  the  manner 
allowed  by  law  to  every  riparian  owner,  but  collected  it  into  a  perniauenf 
reservoir  for  the  supply  of  an  adjacent  town,  and  claimed,  as  their  legal  right. 
such  a  user  of  it:  — 

HeUl,  that  this  use  of  the  water  by  the  directors  of  the  waterworks  com- 
par.y  was  not  a  reasonable  use  of  the  stream,  such  as  could  justifiably  be  madt- 
bv  an  upper  riparian  owner,  and  that  the  canal  proprietors,  who  were  also 
riparian  owners,  who.se  flow  of  water  was  thereby  affected,  were  entitled 
to  come  into  equity,  and  obtain  an  injunction  to  restrain  this  use  of  thrj 
water. 

The  canal  proprietors  had  previously  sold  some  of  the  water  to  the  inhab^ 
itants  of  the  town  and  others. 

Per  Lord  Hatherley.  —  Though  that  might  be  in  excess  of  the  powers 
given  the  canal  proprietors  by  their  Acts,  it  formed  no  excuse  tor  what  hac- 
been  since  done  by  the  waterworks  company. 

The  rights  of  riparian  owners  on  the  upper  and  lower  portions  of  a  streak 
discussed  and  explained. 
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Certain  persons  who  had  formed  a  company  for  the  purpose  of 
making  a  canal,  obtained  in  the  35  Geo.  III.  an  Act  (c.  lii.), 
which  empowered  them  to  do  so,  and  authorised  them 
to  supply  the  canal  *and  its  cuts  and  branches  with  water  [*698] 
from  all  such  springs  as  should  be  found  in  making  the 
same,  and  from  all  "  rivers,  springs,  brooks,  streams,  and  water- 
courses whatsoever,  wliieh  were  or  should  be  found  within  the  dis- 
tance of  2000  yards  from  any  part  of  tlie  said  canal  or  cuts  respec- 
tively, or  from  any  reservoir  or  reservoirs  belonging  thereto, "  and 
to  do  all  such  works  as  might  be  necessary  for  carrying  these  pur- 
poses into  effect.  Other  Acts  were  passed  (especially  the  1  &  2 
Geo.  IV.  c.  xcvii.)  confirming  these  powers,  and  changing  tlie 
name  of  the  original  company  to  its  present  form.  The  words  of 
the  6th  clause  of  this. Act  relating  to  the  supply  of  water  to  the 
canal  slightly  varied  from  those  of  the  first  Act.  They  were 
these  :  —  Tire  canal  proprietors  were  empowered  "  to  maintain  and 
keep  navigable  and  passable  for  boats,  barges,  and  other  vessels  the 
said  canal  and  cuts,  and  for  that  purpose  to  supply  the  said  canal 
and  cuts  respectively  at  all  times  for  ever  liereafter  with  water 
from  all  rivers,  springs,  brooks,  streams,  and  watercourses  whatso- 
ever, which  have  been  or  shall  be  found  within  the  distance  of 
2(')00  yards  from  any  part  of  the  same  canal  and  cuts  respectively. " 

One  of  the  chief  sources  of  supply  to  the  canal  (witliin  tlie  2000 
ytirds'  distance)  was  a  stream  called  the  Wroughton  Stream  (some- 
times called  tlie  Moredon  Brook,  and  sometimes  the  River  Ray), 
and  the  waters  of  that  stream,  flowing  at  the  summit  level  of  the 
canal,  had  been  constantly  used  foi'  that  purpose.  In  the  ycnr 
1807  the  canal  proprietors  bought  a  mill  on  the  Wroughton  Stream 
known  as  Wayte's  Mill.  The  water  wheels  of  this  and  six  otliei' 
ancient  mills  were  turned  by  the  waters  of  the  Wroughton  Stream. 
Wayte's  Mill  was  the  nearest  to  the  point  of  juiictiitn  of  tin; 
Wroughton  Stream  with  the  canal ;  there  were  other  mills  ab(jvo 
it  higher  up  the  stream.  The  purchase  was  made  under  the 
-'uithority  of  the  original  Canal  Act,  and  the  conveyance  gave  to 
the  purchasers  the  rights  of  the  original  owner  to  the  use  of  tlu^ 
water.  The  canal  proprietors  did  not  u.se  Wayte's  Mill  as  a  water 
mill,  but  pulled  it  down. 

In  1866  the  appellants  formed  a  company  (and  registenid  il 
under  the  Joint  Stock  Companies  Act,  1862),  called  "  the  Swindon 
Waterworks  Company,  Limited,"  the  object  of  whicli  was  fco  sup- 
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ply  tlip  t()\vii  of  Swindon  (now  very  largely    imivascd    in 

[*  (i99]  extern  aiul  ]iopuhilion  in  cunsctnicncc  of  l/ciiii;  one  ot  lln' 
nio.si  inipiivtant  stalions  nn  ilu'  (iient  ^^\■stlMn  Ifailvsay), 
and  imivliased  a  mill  culled  IJedtoi-d's  ^lill,  situated  on  a  .stream 
the  waters  of  wliiili  tlowed  into  the  Wroughton  Stream,  iiullcd 
down  the  mill  itself,  and  cdnvt'iled  the  adjoininj^  land,  which  to 
the  extent  of  fcuirteen  acres  they  had  also  purclnised,  intt)  a.  reser- 
voir; and  they  sank  shafts  for  tlie  ])n]pose  of  obtaining  ;i  farther 
supply  of  water.  They  also  erected  a  brici:  culvcnt  and  othei- 
works,  the  effect  of  which  the  ea.nal  proprietors  alleged  was  to 
divert  the  water  from  the  W'roughton  Stream,  and  so  injure  the 
supply  of  water  to  whicli  the  proprietors  were  entitled  for  the  use 
of  their  canal.  The  directors  of  the  waterworks  company  entered 
into  an  arrangement  to  supply  Swindon  with  water,  and  nuide  the 
necessary  alterations  in  their  works  f(jr  the  purpose.  The  year 
1870  was  a  year  of  drought,  and  the  supply  t<t  the  canal  was 
thereby  diminished,  but  the  canal  projaietors  alleged  that  it  was 
still  more,  and  more  injuriously,  diminished  by  the  water 
abstracted  by  the  appellants  for  their  reservoir  and  the  supply  of 
the  town  of  Swindon.  [See  the  statements  made  in  the  judgment 
of  the  LoiiD  (.'haxcellok,  ^ws/!,  p.  2.")"i.  ]  A  correspondence  ensued 
between  the  canal  proprietors  and  the  directors  of  the  waterworks, 
the  latter  of  whom  insisted  on  a  legal  right  to  do  what  they  liad 
<lone,  and  ultimately  the  canal  proprietors  tiled  a  bill  against  the 
directors  praying  for  an  injunction  to  prevent  the  latter  from 
continuing  to  divert  the  water  from  the  Wroughton  Stream,  and 
for  an  inquiry  and  account,  and  for  general  relief. 

The  directors  of  the  waterworks  claimed  by  their  answer  the 
right  as  owners  of  Bedford's  Mill  to  divert  the  waters  in  the  way 
they  had  done.  They  denied  doing  any  injury  to  the  proprietors 
in  tlie  lawful  u.se  of  water  for  the  canal ;  they  alleged  that  the 
canal  proprietors  had  formerly  sold  water  to  the  towns  of  Old 
and  New  Swindon,  and  still  sold  water  to  two  persons,  which 
water  was  not  therefore  required,  or  used,  for  the  purposes  of 
the  canal. 

A  large  bodv  of  evidence  was  taken,  and  the  cause  came  on  to 

be  heard  before  Vice-Chancellor  Malins  on  a  motion  for  a  decree, 

and  on  the  3rd  of  December,  1873,  his  Honour  directed  the  bill  to 

be  dismissed  with  costs.     On  appeal  to  tlie  Lords  Justices 

[*  700]    this  decree  *  was  reversed,  and  an  injunction  was  granted 
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(L.    R.    9  Cli.    451.      See  p.    462,   where  the  form  of  the  niiimte 
is  printed).      This  appeal  was  tlien  l)roiight. 

Mr.    H.    Fox  Bristowe,    Q.  C. ,   and  Mr.    W.  W.  Karslake  air. 
Thesiger,  Q.  C. ,  with  them),  for  tlie  appelhiiits  :  — 

The  respondents  must  found  their  chiim  here  upon  the  wouls  of 
the  Acts  authorising  the  making  and  the  maintenance  of  the  canal. 
Those  Acts  do  not  warrant  that  claim,  and  it  cannot  he  sustained 
on  the  ground  that  the  responleiits  are  riparian  owners,  for  the\- 
are  not  so  in  the  sense  in  whicli  that  term  is  properly  used.  They 
l)0ught  the  mill  of  a  riparian  owner,  hut  they  have  not  continued 
it  in  its  original  use,  and  their  riglits,  therefore  —  though  a  rij^a- 
rian  owner  might  grant  his  rights  as  such  to  another  ])ersoii, 
Nutfall  V.  BrarcivelJ,  L.  TJ.  2  Ex.  1  —  had  been  abandoned.  What- 
ever rights  tliey  claim  must,  therefon^  de|)end  on  their  Acts  of 
Parliament.  They  are  a  mere  parliamentary  company  founded  for 
a  given  purpose,  and  they  cannot  claim  in  respect  of  any  character 
obtained  from  the  purchase  of  Wayte's  Mill.  lUit  if  so,  then, 
whatever  may  be  the  streams  from  which  they  are  allowed  to  draw 
water  to  supply  their  canal  they  are  only  entitled  to  draw  so  mmh 
as  will  supply  it,  for  instance,  so  many  thousand  gallons  a  {\;\\\ 
an,l  supply  it  for  its  purposes  as  a  canal,  but  not  to  sell  the  water, 
or  for  any  other  purpose.  JSfatioiKd  Manure  Comfiany  v.  Donald, 
4  IT.  &  N.  iS.  They  are  not  entitled  to  use  the  water  for  any  other 
pu.  poses  than  those  specified  in  their  Acts.  I!nc]i(hi!f  ('(lacl  ('nm- 
l>any  v.  Batcliffe,  18  Q.  B.  2S7.  If  so,  there  can  ha\e  been  no 
injury  inflicted  on  them,  for  they  have  not  been  de])rive(l  of  any- 
thing to  which  they  were  lawfully  entitled.  if  they  get  as  \\\\w\\ 
water  as  will  enable  them  to  work  their  canal,  they  get  all  thai 
the  Acts  meant  to  give  them.  Now  the  evidenc(!  shows  that  for  a 
long  time  they  have  sold  watei'— which  was,  of  course,  in  excos 
of  what  was  recpiired  for  the  canal  —  to  the  Great  Western  Kailw:i\' 
('om])any,  its  servants  and  workmen,  and  certain  persons  in  S\s  iii- 
ilon,  and  they  even  s(dl  it  now  to  at  least  two  tradesnu-n 
of  the  neighbourhood.  Sucli  a,  sale  is  not  *  within  ihe  pur-  |  *  Tdl  | 
pose  of  making  ajid  maintaining  a  canal  foiwliiih  aloni' 
Iheir  powers  were  given  them,  and  is  not  authoiised  hy  their  Acts. 
All  their  rights  were  given  to  them  in  trust  for  the  lienetil  n|'  \\\r 
]iulilic  —  a  benefit  of  a  particular  sort,  fixed  and  settled  by  I'ailia- 
ment.  They  cannot  be  protected  in  these  riglits  when  they  seel<  lo 
employ   the  water  in  another  and   diU'ciciif  mannei-    and  for  th'ir 
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own  sole  pidfU.  The  Court  will  take  these  circiunstauees  into 
eousideration  in  deterniiniiij;  whether  they  are  entitled  to  tlu^ 
speeial  relief  they  are  now  seeking.  Clarke  v.  Cho-h,  L.  W.  1 
Ch.  16. 

No  real  injury  to  the  respondents,  as  owners  of  Wayte's  Mill, 
the  only  charaeter  in  which  they  could  have  a  pretence  to  cnuic 
into  a  Court  of  equity,  has  been  established  by  the  evidence  lien . 
They  really  are  not  riparian  owners,  and  have  not  suffered  any 
loss  of  rights  and  advantages  as  riparian  owners;  and  their  bill, 
which  was  not  maintainable  by  them  as  mere  canal  proprietor.^, 
was  therefore  properly  dismissed  by  the  Vice-Ciiancellou. 

The  appellants'  reservoir  was  at  a  consideral)le  distance  from 
the  respondents'  canal,  and  was  not  even  on  the  banks  of  the  stream 
from  which  they  claimed  to  draw  their  siipply  of  water.  Now  the 
Legislature  which  gave  the  respondents  the  right  to  take  water 
from  streams  within  2000  yards'  distance,  gave  them  a  fixed  and 
limited  space  for  that  purpose,  and  did  not  intend  to  make  riparian 
owners  (and  such  the  appellants  are),  who  might  be  several  miles 
lip  the  river,  suffer  from  a  diminution  of  water  in  order  to  con- 
tribute to  the  respondents'  profits. 

Mr.  J.  Pearson,  Q.  C. ,  and  Mr.  C.  M.  Eoupell,  for  the  respond- 
ents, were  not  called  on,  except  with  relation  to  the  form  of  words 
used  in  the  decree  below. 

The  Lord  Chancellor  (Lord  Caikxs)  :  — 

Your  Lordships  desired  to  hear  a  few  observations  with  regard 
to  the  form  of  the  decree;  not,  I  think,  because  there  was  any 
doubt  as  to  the  correctness  in  point  of  substance  of  the  judgment 
of  the  Lords  Justices,  but  because  the  decree  had,  proltably  per 
incvriam,   assumed    a  form  which  was  scarcely  apposite,   having 

regard  to  the  nature  of  the  issues  which  were  raised. 
[*  702]  *  My  Lords,  the  questions  which  are  raised  in  the  present 
case  are,  no  doubt,  questions  of  very  considerable  import- 
ance to  the  parties ;  but  they  are  questions  which  appear  to  me  not 
to  be  attended  with  any  real  difficulty.  The  plaintiffs  in  the  suit, 
the  canal  company,  came  into  the  Court  of  Chancery  complaining 
of  an  injury  which  had  been  done  to  them  in  a  two-fold  capacity. 
In  the  first  place,  they  were  a  canal  company  established  under 
Acts  of  Parliament,  now  of  considerable  antiquity,  for  the  pur- 
pose of  making  and  maintaining  a  canal  navigation  in  the  usual 
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mode  and  form.  They  pointed  to  those  Acts  of  Parliament,  to 
which  I  shall  afterwards  have  occasion  to  refer  your  Lordships,  as 
their  charter,  under  which  they  wei'e  entitled,  in  the  first  instance, 
to  make  their  canal  and  to  obtain  a  certain  amount  of  supply  of 
water  for  the  purposes  of  their  canal,  and  they  complained  that 
having  made  their  canal,  and  having  obtained,  by  means  of  streams 
which  they  were  authorised  to  press  into  their  service,  a  sufficient 
supply  for  their  canal,  one  of  those  streams  had  subsequently 
been  interfered  with,  and  diverted  l)y,  the  present  appellants, 
who  were  owners  of  land  higher  up  upon  the  stream. 

But,  my  Lords,  they  had  a  second  complaint  to  make.  It 
appears  that  near  their  canal,  but  higher  up,  upon  the  course  of  tlic 
stream  in  question,  there  had  been  a  ri])arian  tenement,  which 
was  called  in  the  argument  by  the  name  of  Wayte's  Mill,  and 
that  tlie  canal  proprietors  had  purchased  this  tenement  with  all  its 
rights,  and  that  they  had  done  this  lawfully,  being  authorised  h\ 
their  Act  of  Parliament  to  make  their  canal  and  hold  the  property, 
and  to  take  it,  either  for  the  purpose  of  enjoying  it  or  for  the  pur- 
pose of  reselling  it.  The  tenement  which  they  purchased  was,  as 
I  have  said,  a  riparian  tenement ;  the  stream  in  question  passed 
through  it.  In  point  of  fact,  at  the  time  it  was  purchased  the 
stream  was  used  for  the  purpose  of  working  a  mill  placed  on  the- 
tenement,  and  the  canal  proprietors  under  their  Act  of  Parliament, 
if  they  had  been  so  minded,  might  have  continued  to  use  that  mill 
as  a  mill.  The  plaintiifs  in  the  suit  (the  present  respondents) 
therefore  said  that,  as  to  this  tenement  of  theirs,  the  acts  which 
they  were  complaining  of  not  merely  interrupted  the  flow  of  water 
to  the  canal,  but  interrupted  the  flow  of  the  water  in  its  usual 
course  to  the  tenement  in  question.  They  complained, 
*  therefore,  that  tlie  rights  which  had  been  given  by  Parlia-  [*  70.">] 
ment  for  tlie  purpose  of  making  and  maintaining  the  canal 
had  been  interfered  with,  and  fartlicr,  tliat  th(ur  rights  as  i'i))!iiiau 
ow;uns  had  been  interfered  with  l»y  the  operation  of  tlm  defend- 
ants (the  appellants)  higher  up  on  the  stream. 

My  Lords,  what  the  appellants  v/ere  doing  was  tliis:  tliey  were, 
as  I  have  said,  owners  at  a  considerable  distance  u])  the  stream  in 
question;  they  had  taken  possession  of  the  water  of  the  stream 
higher  up;  they  had  altered  tlie  channel  of  tlie  stream,  and  they 
had  made  a  reservoir  into  which  they  collected  and  poured  all  tiie 
Avater  of  the  stream. 
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.My  Lords,  tlu'  allciaiidii  df  the  cli;niiiul  nf  the  slivaiu,  ui' evcn' 
llio  folk'(.'l.i(m  of  the  water  (»f  tlie  stivum  iiild  llic  reservoir,  would 
nut  of  itself,  ot  lu-ed  not  of  itself,  lia\o  been  any  injury  to  llic 
owners  lower  down  the  stream,  because  it  might  w(dl  l»e  tiiat,  not- 
withstanding that  alteiation  of  the  channel  and  lluit  tenipoiaiy 
collection  of  tlie  water  into  the  reservoir,  the  natural  Ihiw  of  the 
stream  might  have  been  restored  and  the  waters  continue  tn  come 
down  as  they  had  done  before. 

But,  my  Lords,  the  alteration  of  the  channel  antl  the  collection 
of  the  waters  into  the  reservoir  were  not  made  for  the  mere  pui- 
pose  of  detaining  the  water  for  a  short  time  and  afterwards  restoi- 
ing  it,  l.)ut  for  a  wholly  ditt'erent  purjiose.  They  were  made  for  the 
purpose  of  supplying  a  considerable  and  increasing  town  in  the 
neighbourhood,  nameh',  Swindon^  wiili  water;  a  purpose  extremel}' 
desirable  and  laudable,  but  one  t,o  be  attained  not  by  violent 
means,  or  means  not  warranted  by  law,  l)ut  l)y  legal  means. 

Tiiat,  my  Lords,  therefore  raises  in  tlie  first  place,  Ijefore  ad\*'rt- 
ing  to  the  parliamentary  position  of  the  canal  company,  the  ques- 
tion whether  a  proceeding  of  this  kind,  that  is  to  say  the  user  of  a 
running  stl'eam  by  an  upper  owner  iov  a  purpose  such  as  1  lu-nc 
indicated,  is  a  lawful  user  of  t;he  stream  as  against  the  owner  of  a 
tenement  lower  down  the  stream.  The  law  of  this  country  as  to 
the  rights  of  upper  and  lower  riparian  owners  is  so  well  settled  in 
its  general  aspects,  that  1  need  only  remind  you  of  the  general 
features  of  that  law,  without  referring  to  any  of  the  authorities 

which  have  been  cited  at  the  bar. 
[*  704]  *  Undoirbtedly  the  lower  li^nirian  ow'ner  is  entitled  to  the 
accustomed  How  of  the  water  for  the  ordinary  jiurijoses  for 
which  he  can  use  the  w^ater,  that  is  quite  consistent  with  the  right 
of  the  upper  ow^ier  also  to  use  the  water  for  all  ordinary  })urposes, 
namely,  as  has  been  said  tnf  hiva udum  ct  ad  'putandum,  whatever 
portion  of  the  water  may  lie  thereby  exhausted  and  may  cease  to 
come  down  by  reason  of  that  use.  ]>ut  farther,  there  are  uses  no 
doubt  to  which  the  water  may  be  put  by  the  upper  owaier,  namely, 
uses  connected  with  the  tenement  of  that  upper  owner.  Under 
certain  circumstances,  and  provided  no  material  injury  is  done,  the 
water  may  be  used  and  may  ]je  diverted  for  a  time  by  the  uppei 
owner  for  the  purpose  (;f  irrigatioji.  That  may  well  be  done  :  the 
exhaustion  of  tlio  water  which  nray  thereljy  take  place  may  l)e  so 
inconsiderable  as  not  to  f(jrm  a  ■subject- of  c(jmplaint  by  the  lower 
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owner,  and  the  water  may  be  restored  after  the  olijeet  of  irri^atidu 
is  answered,  in  a  V(jUnne  substantially  e([ual  tu  tliat  in  wliich  it 
passed  before.  Again,  it  may  well  be  that  there  may  be  a  use  of 
the  water  by  the  upper  owner  foi',  1  will  say,  manufacturing  pur- 
]iuses,  so  reasona]:)le  that  no  just  complaint  can  be  made  u]Min  the 
subject  by  the  lower  owner.  Wliether  such  a  use  in  any  particular 
case  could  be  made  for  manufacturing  purposes  connected  with  the 
upper  tenement  would,  I  apprehentl,  depend  upon  whether  the  use 
was  a  reasonalde  use.  Whether  it  was  a  reasonable  use  would  de- 
pend, at  all  events  in  some  degree,  on  the  magnitude  of  the  stream 
from  which  the  deduction  was  made  for  this  purjiose  over  and 
above  the  ordinary  use  of  the  water. 

But,  my  Lords,  I  think  your  Lordships  will  find  that,  in  the 
present  case,  you  have  no  difficulty  in  saying  wh.ether  the  use 
which  has  been  made  of  the  water  li}'  the  upi)er  owner,  comes 
under  the  range  of  those  authorities  which  deal  witb  cases  such  as 
I  have  su})posetl,  cases  of  irrigation  and  cases  of  manufacture. 
Those  were  cases  where  the  use  made  of  tlie  stream  l)y  the  upper 
owner  has  been  for  purposes  connected  with  the  tenement  of  the 
upper  owner.  But  tlie  use  which  here  has  been  made  by  the  appel- 
lants of  the  water,  and  the  use  wliich  tliey  claim  the  right  to 
make  of  it,  is  not  for  the  purpose  of  their  tenements  at  all,  but  is 
a  use  which  virtually  amounts  to  a  complete  diversion  (,)f  the  stream 
—  as  great  a  diversion  as  if  they  had  changed  tlie  entire 
■■■  water-shed  of  the  country,  and  in  })lace  of  allowing  the  [*  TO'i] 
stream  to  flow  towards  the  south,  had  altered  it  near  its 
source,  so  as  to  make  it  How  towards  the;  nortb.  My  Lords,  tliat 
is  not  a  user  of  the  stream  which  could  be  calleil  a  ivasonablc  user 
by  the  upper  owner;  it  is  a  confisc-ation  of  tlie  liglits  of  tlie  lower 
owner;  it  is  an  annihilation,  so  far  :is  be  is  (■oncerned,  ot  tli:it  por- 
tion of  the  stream  wliich  is  used  im  tliosc  junposcs,  and  that  is 
done,  not  for  the  sake  of  the  tenement  of  the  uiiiicr  owiio,  biil  thai 
the  upper  owner  may  make  gains  by  alienating  tiu'  waU'i  ('•  nlbrr 
imrties,  who  have  no  connecti<»n  wlialcver  witb  any  ]iart  nl  ibc 
stream. 

Therefore,  nn'  Lords,  so  far  as  regards  the  ]insifi()ii  nl  Ibc  re- 
spondents as  ripiiriaii  owners,  it  aj^pears  to  me  tb;il  t  bey  clearly 
have  a  right  to  comidain  of  that  which  is  doia^  by  the  appellants, 
if  what  is  so  done  by  them  is  insisted  upon  as  a  thing  which  they 
have  a  right  to  do.      I  ])ut  this  (pialilication,    becau.se,    if,    when 
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the  attentiun  «,if  the  iippellants!  had  been  called  to  wluit  they  were 
doing,  they  had  noi  in.sisted  npon  doing  it  as  a  matter  of  right,  I 
(^an  well  under.^land  that  if  the  Court  of  Chancery  found  (1  still 
speak  of  the  position  of  the  canal  proprietors  as  riparian  owneis) 
that  no  .sensible  damage  had  occurred  to  them,  it  might  not  havi^ 
thought  it  necessary  to  interfere  with  tliem  by  an  injunction  or 
declaration.  lUit  what  your  Lordships  find  here  is  that  even  npon 
this  point  of  ownership,  wlien  challenged  by  the  respondents,  the 
appellants  have  made  this  claim,  "  We  admit  that  we  intend 
(unless  enjoined  by  injunction  from  so  doing)  to  continue  the 
diversion  of  the  said  Wroughton  Stream  into  our  said  reservoir,  for 
our  own  purposes  and  profits,  wlienever  the  demand  on  us  for  water 
requires  us  so  to  do.  " 

My  Lords,  after  that  it  appears  to  me  that  it  is  impossible  that 
the  Court  can  do  otherwise  than  decide  the  issue  which  is  thus 
rai.sed  between  the  partie.s.  It  is  a  matter  quite  immaterial 
wliether,  as  riparian  owners  of  Wayte's  tenement,  any  injury  has 
now  been  sustained,  or  has  not  been  sustained  by  the  respondents. 
If  the  ajjpellants  are  right,  they  would,  at  the  end  of  twenty  years, 
by  the  exercise  of  this  claim  of  diversion,  entirely  defeat  tlie  in- 
cident of  the  property,  the  riparian  right  of  Wayte's  tenement. 
That  is  a  consequence  which  the  owner  of  Wayte's  tene- 
[*  706]  rnent  has  the  *  right  to  come  into  the  Court  of  Chancery  to 
get  restrained  at  once,  1)y  injunction,  or  declaration,  as^ 
the  case  may  be. 

That  is  all  I  have  to  submit  to  your  Lordships  as  regards  the 
riparian  owners,  the  respondents,  except  this,  that  I  cannot  give 
any  weight  at  all  to  the  argument  which  at  one  time  was  attempted 
to  be  addressed  to  your  Lordships,  that  because  this  canal  company 
which  owned  Wayte's  tenement  was  a  parliamentary  company 
created  by  Act  of  Parliament,  and  created  for  the  particular  purpose 
of  making  and  maintaining  the  canal,  therefore  it  was  in  some 
way  fettered  in  the  ownership  of  Wayte's  tenement;  that  is  to  say, 
that  Wayte's  riparian  tenement  had  not,  in  the  hands  of  these 
respondents,  all  the  incidents  and  accompaniments  of  a  riparian 
tenement  which  it  would  liave  had  in  the  hands  of  a  private  indi- 
vidual. My  Lords,  I  cannot  for  a  moment  concede  that  point. 
The  respondents  were  the  lawful  owners  of  Wayte's  tenement; 
every  incident  of  property  which  properly  belonged  to  Wayte's 
tenement  was  in  their  hands.      If  otherwise,  they  might  hold  for 
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upwards  of  twenty  years,  and  not  being  able,  according  to  the  argu- 
iiit'nt  wliicli  I  am  meeting,  to  exercise  certain  rights  of  ownership 
which  otherwise  would  belong  to  it,  at  the  end  of  twenty  years 
when  they  passed  the  tenement  into  other  hands,  they  would  have 
to  ])ass  it  stripped  of  these  very  rights,  of  the  most  valuable  I'hai- 
acter,  which  it  once  had  possessed. 

Now  I  turn  to  the  position  of  the  canal  proprietors  under  their 
parliamentary  powers.  All  I  have  to  submit  to  your  Lordships 
upon  that  point  is  this  :  —  They  were  entitled  under  their  Acts  of 
Parliament  to  maintain  and  keep  navigable  the  canal;  for  that 
purpose  to  supply  the  canal  with  water  "  from  all  rivers,  springs, 
brooks,  streams,  and  watercourses  whatsoever, "  which  had  been  or 
should  be  found  within  a  distance  of  2000  yards  from  any  part  of 
the  canal.  My  Lords,  the  water  of  the  stream  of  which  we  are 
speaking  was  found,  was  in  existence,  was  flowing,  when  the 
canal  was  made,  within  the  2000  yards.  It  appears  to  me  the 
canal  proprietors  had  the  right  then  and  there  to  take  that  water 
for  the  supply  of  their  canal.  If,  in  taking  tliat  water  for  the 
supply  of  their  canal,  they  stopped  it  from  flowing  in  its  accus- 
tomad  course  to  any  tenement  lower  down  upon  its  course, 
they  would  l)e*  obliged  to  compensate  the  owner  of  tliat  [*  707] 
inferior  tenement  under  their  Act  of  Parliament. 

My  Lords,  with  regard  to  the  upper  owners,  it  appears  to  me  tliat 
the  canal  proprietors  stepped  into  all  the  rights  whicli  a  ri])arian 
owner  at  their  i)oint  in  the  stream  would  have,  as  auainst  tlie 
upper  owners,  with  this  qualification,  and  with  this  only,  that 
these  rights  were  to  be  exercised,  not  absolutely,  not  c;i]iriciously, 
but  merely  and  only  for  the  purpose  of  supplying  their  cfin.il. 
Tlierefore  coming  to  complain,  under  their  parliamentary  powers, 
they  must  show  that  something  has  been  done  by  the  up])er  owners 
wliich  has  interfered  with  the  su})ply  that  their  canal  projjerly 
derived  from  this  stream.  ]\Iy  Lords,  have  not  tlie  res])ondents 
shown  that  in  this  case?  The  l)ill  was  filed  in  tlie  year  1S70. 
The  year  1(S70  was,  no  doubt,  a  year  of  unusual  drought;  luil  in 
that  year,  it  apjKiars  by  the  evidence,  which  I  need  not  trouble  ynii 
by  reading,  that  the  supply  of  water  to  tlie  canal  was  undoubtedly 
defective.  Heavy  traffic —  traffic  of  barges  laden  heavily,  r(^(|iiii- 
ing  a  large  draught  of  water  —  liad  to  I)e  refused  on  account  of  the 
insufficient  su]i])ly  of  watei-  in  tlie  canal.  It  has  becMi  said  that 
the  de])th  of  the  water  might  liave  been  iiujrcascd  by  dredging. 
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Tliat  is  iiit't  liy  iho  evidence  wliicli  slates  that  it  iiii^lil  ]i;i\(>  hocii 
incieasecl  in  depth  hy  (h't'ilt^iiin  li\  nine  iuch(!s,  luil  th;u  an  incicasf 
of  two  or  three  feet  in  depth  wa.s  necessary  in  order  to  I'ave  iii'<i)ni 
UKuhited  the  trattie.  IFow  did  that  (h'ticiency  of  su])|ily  ;!ii>t' 
Xo  diin])t  the  eva|ioratinn  and  ahsenee  of  iidhux  owin^  to  llic  dw 
iiess  (»f  the  sea.son  had  something  to  do  with  that.  lint  it  stands 
upon  the  evidence  without  contKidiilion,  without  any  ini^ieuch- 
ment  upon  cross-examination,  that  a  ronsideraljle  reason  foi-  thf 
deficiency  of  the  supply  was,  that  at  that  very  time  the  appe!- 
hvuts  had  taken  possession  of  the  uppei'  part  of  tlic  waters  of  tlic 
stream  and  diverted  those  waters  for  the  sujiply  of  Swindon. 
There  was,  therefore,  upon  tlie  tilino  of  tlie  liill,  as  it  app'cars  to 
me,  a  case  clearly  established,  that  the  sn})}ily  of  water  for  tht* 
canal,  arising  out  of  the  stream,  was  deficient,  and  was  ukuIl'  defi- 
cient by,  or  at  all  events  partly  1)\',  the  acts  df  tlie  present 
appellants. 

My  Lords,  in  that  state  of  things  it  ajijiears  t<i  me  that  undoubt- 
edly the  canal  jiroprietors  had  a  right  to  come  into  a  (V)urt 
[*  708]  *  of  equity,  and  having  a  right  to  come  into  a  Court  of 
ecpiity,  they  find  themselves,  again,  ujion  this  point  also 
met  by  the  challenge  which  I  have  already  read  as  to  the  (jnestioi 
"of  riparian  ownership.  They  were  met  there,  again,  by  the  asse-- 
tion  of  the  right,  that  the  appellants  intended  to  continue  t'.e 
diversion  of  the  Wroughton  Stream  into  their  reservoir,  for  tl  vir 
own  purposes  and  profits,  whenever  the  demand  for  water  required 
them  to  do  so.  It  was  higii  time,  upon  the  face  of  that,  that  the 
canal  proprietors  should  have  their  rights  declared  in  a  Court  of 
equity. 

Xow  that  being  so,  it  appears  to  me  that  in  substance  the  detei 
mination  of  the  Lords  Justices  was  entirely  correct.  I  li:>.\(' 
pointed  out,  in  the  course  of  the  argument,  a  want  of  jirecisin)!  v.ud 
appositeness  in  the  words  comprised  in  the  declaration  coiitained 
in  the  decree;  and  what  I  would  sul)mit  to  your  Lordships  is,  that 
an  alteration  in  this  respect  should  be  made  in  the  decree,  mtt  an 
alteration  w;hich  will  interfere  with  tlie  riglit  to  the  costs  of  the 
suit,  for  it  appears  to  me  that  the  respondents  are  entitled  in  suli- 
stance  to  succeed  and  to  have  the  ccsts  of  the  suit,  and  should 
therefore  not  be  injured  in  any  way  with  regard  to  tlie  costs  of  the 
appeal. 

The  decree,  as  I  submit  to  vour  Lordshijis,  should  run  thus:  — 
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I  sul)init  to  your  Lordships  that  that  alteration  onght  to  Ije 
made  in  the  form  of  the  decree,  and  that  then  the  appellants  im\i\\l 
to  pay  the  costs  of  the  appeal. 

Lord  Hatherley  :  — 

My  Lords,  I  entirely  concur  in  the  proposal  which  has  been 
madi3  hy  my  noble  and  learned  friend  the  Lord  Chancellor,  for 
the  affirmance  of  this  decree  with  the  variation  that  has  been 
•suggested. 

Li  truth,  my  Lords,  when  the  propositions  both  of  law  and  nf 
fact  are  sifted  (and  the  case  has  been  well  sifted  and  fully  argued 
in  the  very  able  address  of  Mr.  Bristowe),  the  case  appears  to  me 
to  be  one  of  the  simplest  possible  character,  guided  as  we  arc  by 
the  light  of  previous  authority. 

It  is  quite  clear  and  settled,  and  has  not  been,  and  could 
not  be,  *  disputed,  that  the  right  of  the  lower  proprietor  [*  70'.)] 
upo)i  every  stream  is  to  have  the  ordinary  flow  of  that 
str'Mm  for  all  the  ordinary  purposes  connected  with  his  tenenuMii, 
uu;',ffected  by  any  user  other  than  an  ordinary  user  of  the  stream 
by  a  proprietor  above  him  for  the  purposes  of  his  tenement,  quali- 
tie«l,  possibly,  by  the  remarks  which  have  been  made  in  some 
of  the  decided  cases,  as  to  a  j)ossible  right  of  user  by  the  higher 
owner  for  certain  extraordinary  purposes.  I  do  not  think  it  neces- 
sary to  pursue  the  question  as  regards  those  extraordinary  ]iurposes, 
because;  certainly  the  purpose  for  which  the  appellants  have  iicer. 
using  the  water  above,  and  the  right  they  have  claimed  of  using 
the  whole  of  the  stream  as  they  think  proi)er,  as  between  them 
and  the  respondents  in  this  case,  render  it  unnecessary  to_ consider 
anything  more  than  T  have  before  stated,  namely,  the  light  of  the 
lower  proprietors  to  be  unaffected  by  any  user  higher  u])  the  stream, 
except  an  ordinary  user.  The  singular  user  claimed  in  this  (Mse 
hy  the  api)ellants  is  a  right  t(»  diveit  into  thcnr  reservoir  liie  whoh- 
or  an-y'i>art  of  those  streams  which  feed  ihc  Wroughton  Stream,  'M' 
tli(;  Kiver  Kay  —  which  is  a  stream  to  vvliich  {\\r  jilaintiffs  ai<' 
entitled  for  certain  purposes,  under  Act  of  I'arlianienl  -  to  divdt 
the  whole,  or  any  part  of  them,  if  they  think  (it,  not  for  any  user 
connected  with  the  right  of  ownership  or  property  which  tliey  have 
in  the  stream,  but  for  the  purpose  <  f  handing  over  and  sidling  that 
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water  to  the  town  of  Swindon,  diverting  it  altogetlu'v  from  it;'v 
course  along  the  stream,  withih-awing  it  from  that  course,  and 
passing  it  over  into  a  totally  distinct  channel,  tor  the  purpose  o[ 
the  water  supply  of  the  town  of  Swindon. 

I\Iy  Lords,  a  good  deal  has  been  said  by  counsel  at  tlie  l)ar  as  to 
the  difierent  position  of  the  canal  proprietors,  who  were  the  ])hiin- 
tift's  in  this  particular  case  (now  the  respondents),  from  that  of 
ordinary  riparian  proprietors;  and  an  attempt  has  been  made  to 
insist  on  this  singular  right  of  user  and  diversion  of  the  stream  as 
against  the  respondents,  on  the  ground  that  they  cannot  claim  to  be 
in  the  position  of  ordinary  riparian  proprietors.  The  appellants 
say  :  You  are  established  as  a  company  for  one  pui-pose,  and  one 
purpose  only,  namely,  that  of  making  and  maintaining  a  canal ; 
you  are  entitled  to  just  so  much  water,  and  no  more,  as  is  neces- 
sary for  the  pui-pose  of  filling  that  canal  when  made,  and 
[*710]  if  we  *  can  show  by  our  evidence  that  you  have  already 
all  the  water  that  is  necessary  for  that  purpose,  then  noth- 
ing that  we  have  done  concerns  you,  however  much  it  miglit  con- 
cern any  other  riparian  proprietor  on  the  stream. 

The  answer  to  that  is  twofold.  First,  the  respondents  are  ripa- 
rian proprietors  in  the  strictest  sense,  in  respect  of  property  they 
have  purchased  on  the  stream  in  question.  They  have  i)urchased 
the  property  called  "  Wayte's  Mill.  "  They  were  authorised,  indeed 
I  may  say  in  some  instances  required,  to  purcha.se  property  of  that 
hind  for  the  purpo.ses  of  their  canal.  Nobody  disputes  that  the 
property  was  lawfully  purchased  by  them ;  nobody  disputes,  or 
can  dispute,  that  they  were  lawfully  entitled  to  hold  it  in  the 
same  manner  as  the  previous  riparian  proprietor  held  it.  Having 
a  right  to  purchase  it  under  the  Act  of  Parliament,  as  they  had, 
they  had  a  right  to  purchase  it  with  all  its  rights  and  incidents. 
It  does  not  follow  from  the  mere  fact  of  the  mill  having  beer 
taken  down,  and  the  water  not  being  required  for  the  particula-^ 
purpose  of  turning  the  wheel  of  the  mill,  that  they,  as  riparian 
proprietors,  are  placed  in  a  different  position  from  that  of  any 
other  riparian  proprietor.  That  is  tlie  first  answer  to  that 
argument. 

The  next  answer  with  regard  to  their  position  as  canal  proprie  ■ 
tors  is,  I  apprehend,  this.      Here  is  a  great  pul)lic  work  authorisea 
to  be  constructed  —  a  work  which  the  Legislature  contemplated,  at 
the    time,  might  have  a  long  continued    existence.      It  has    no\/ 
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existed  for  nearly  eighty  years,  having  been  made,  I  assume,  soon 
after  the  ])as.siiig  of  the  Act;  and  whatever  may  l)e  its  present  con- 
ilition,  it  is  still  in  existence  as  a  navigable  canal.  The  Legisla- 
mn'  contemplated  not  only  the  formation  of  the  canal,  but  the 
L-alargement  of  it.  The  first  clause  of  the  first  Act  gives  them 
authority  to  make  the  canal,  and  to  convey  "  all  manner  of  mate- 
rials "  necessary  for  making  it;  and  then  they  are  declared  to  be 
■at  liberty  to  use  the  lands  they  have  purchased  for  the  "  alte:' 
ing,  repairing,  amending,  widening,  or  enlarging  of  the  said  canal 
and  cuts. "  The  Act  says  that  they  may  take  land,  and,  to  the  ex- 
teut  of  the  land  they  take,  they  may,  for  the  future  navigation  of 
the  canal,  require  larger  powers,  and  they  are  to  be  entitled  to  use 
them.  Then,  for  the  purpose  of  filling  this  canal  with 
water  *  wlien  made,  they  are  authorised  to  take  the  water  of  [*  711] 
all  streams  within  2000  yards  of  the  canal,  and  to  carry 
the  water  of  those  streams  into  the  canal  for  the  purpose  for  which 
they  would  rec^uire  it,  namely,  filling  the  canal.  This,  no  doubt, 
might  put  them  in  a  different  position  as  riparian  proprietors  from 
other  riparian  proprietors,  because,  as  contrasted  with  the  general 
right  which  other  riparian  proprietors  are  entitled  to  insist  upon, 
namely,  the  continuous  How  of  the  stream  to  them  in  its  accus- 
tomed manner,  this  clause  gives  to  the  canal  proprietors  a  partic;- 
ular  right.  For  the  purpose  in  question,  namely,  the  making  of 
the  canal  and  the  keeping  it  filled  from  time  to  time,  either  in  its 
then  state  or  in  its  enlarged  state,  as  it  might  happen  to  be 
enlarged,  and  either  for  the  existing  navigation,  or  for  any  navi- 
gation which  might  come  on  it,  they  were  entitled  to  have  this 
canal  adequately  and  properly  supplied  with  water.  And  when 
it  is  attempted,  as  in  the  case  ingeniously  put  by  Mr.  IJristowcf, 
to  compare  it  to  an  actual  limitation  of  water  to  so  many  thousand 
gallons  a  day,  the  answer  is  that  the  Legislature  has  nnl  sn  limiU'd 
the  supply,  and  therefore  the  Legislature  not  having  so  limited  it, 
we  must  take  the  larger  pur]K)se  for  which  it  was  granted,  natnely, 
the  continuous  use  of  the  water  for  the  pur[io.se.s  of  iiiivigalidii.  In 
tliat  case  the  canal  comjiany  would  have  the  right  which  evei\ 
riparian  proja'ietor  would  have,  namely,  a  i-ight  to  llw;  flow  of  tlie 
stream  for  the  purpose  of  satisfying  their  requirements. 

Again,  my  Lords,  how  can  you  apply  to  such  a  state;  of  things 
as  that,  the  right,  insisted  on  m  the  answer  of  the.se  a[)pellatits.  of 
iliverting  all  or  any  }i:ii-l  nf  the  -Irciini  l<i  jmrposi's  enlircly  alien 
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to  their  own  position  as  rii)ai'iau  pr()})rietors,  and  t(»  tlie  imiposes 
I'or  which  a  hiwcr  proprietor  may  have  the  li^ht  td  use  the  water! 
The  only  way  in  whicli  the  appellants  tr}-  to  make  out  that  theic 
i.s  really  an  adetpiate  supply  of  this  water,  and  that  nothing  they 
have  done  has  had  the  ell'ect  of  diminishing  tlie  supply,  is  l)y 
showing  that  the  eanal  jaoprietors  at  one  time  did  what  the  a])]H'l- 
lants  are  novv  doing,  namely,  sold  water  to  the  Great  Western 
Railway  Company  tor  the  purpose  of  supplying  with  water  the 
engines,  machines,  locomotives,  and  workmen  of  that  company. 
Tiiey  may  have  thereby  done  a  very  wrong  thing.      It  may  be  that 

they  were  doing  a  thing  which,  it  strikes  me  at  this 
['73  2]    moment,  so  far  as  it  is  *  necessary  to  express  an  ftpinion 

npon  it  without  very  particularly  considering  it,  was  not 
within  the  powers  of  their  Acts;  but  what  lias  that  to  do  with 
their  position  as  regards  the  appellants  ''.  Those  lower  down  the 
stream  than  the  plaintiffs  might  possibly,  if  they  had  thonght  fit, 
fairly  have  complained  of  it  as  idtra  the  canal  proprietors'  powers, 
that  any  of  the  water,  if  it  were  superfluous,  should  be  diverted 
from  this  stream  unnecessarily,  and  not  handed  over  and  passed  on 
to  them,  but  it  could  not  infringe  on  the  rights  of  those  in  the 
upper  part  of  the  stream. 

There  is  no  evidence  whatever  in  this  case  that  the  quantity  of 
water  supplied  by  the  respoiulents  f(H'  other  purposes  than  the 
purposes  of  traffic,  had  in  any  way  imposed  a  larger  or  heavier 
burden  on  the  proprietors  higher  up  the  stream  than  that  which 
was  already  imposed  npon  them  by  the  ordinary  law  of  the  land. 
In  the  first  place,  it  is  not  clearly  made  out  that  the  water  which 
may  have  been  afterwards  sold  to  the  Great  Western  Eailway  Com- 
jjany  had  not  already  done  its  work  in  the  canal  and  was  no  longer 
wanted  for  the  canal  purposes,  and  was  not  therefore  demandable 
bv  them  as  water  they  were  entitled  to  receive  from  the  stream  in 
question,  and  whicli  might  well  be  afterwards  disposed  of  in  a  way 
which  might  not  be  legitimate  as  regards  the  low^er  proprietors, 
but  which  the  higher  proprietors  coidd  have  nothing  to  do  with. 
And  in  the  next  place,  it  does  not  appear  that  that  interference 
with  the  traffic  of  the  canal,  which  is  made  out  by  the  evidence  of 
the  canal  proprietors  in  this  case,  is  at  all  shakeri  by  anything 
which  has  been  done  by  the  putting  away  of  some  water  which 
may  or  may  not  have  been  necessary  for  other  purposes.  It  is  not 
shown  that  that  water  is  at  all  equivalent,  or  indeed  approxiraatelj 
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equivalent,  to  the  quantity  of  water  which  these  appellants  claim 
a  right  to  intercept. 

My  Lords,  I  think  enough  has  been  made  out  to  justify  the  inter- 
ference of  a  Court  of  equity  in  this  case.  A  very  slight  case 
indeed  would  be  sufficient  after  what  the  appellants  liave  said. 
They  have  claimed  the  absolute  right  to  sweep  away  the  whole  of 
the  stream  from  the  canal  by  the  diversion  they  have  made  in  the 
neiglibourhood  of  their  works  and  their  reservoir.  A  ver}'  slight 
amount  of  evidence  of  the  actual  amount  of  damage  done  would  l)e 
sufficient  to  justify  an  injunction ;  and  the  declaration  of 
right  '  to  be  made  by  the  Court  is  absolutely  necessary,  in  [*  713] 
consequence  of  the  assertion  of  right  made  by  the  appel- 
lar.ts  in  this  case,  which  is  wholly  contrary  to  the  right  asserted 
by  the  respondents,  and  which,  if  established,  must  give  them  a 
right  to  have  it  determined,  ascertained,  and  declared  against 
persons  who,  like  the  appellants,  profess  their  intention  to  dispute 
and  to  invade  that  right  unless  they  should  be  interfered  with  l)y 
the  injunction  of  the  Court. 

My  Lords,  in  that  state  of  circumstances  I  confess  I  think 
there  is,  upon  the  whole  case,  no  difficulty  in  coming  to  the  con- 
ckisiou  at  which  my  noble  and  learned  friend  has  arrived. 

My  Lords,  there  is  a  bye  question  of  a  singular  character  raised 
hy  the  appellants  in  this  controversy  which,  I  think,  fails  alto- 
gether as  a  substratum  for  the  argument  which  it  has  l^ceu 
attempted  to  found  upon  it.  It  is  said  that  there  is  one  clause 
(the  23rd)  in  the  Act  of  1  &  2  Geo.  IV.,  which  provides  that 
nothing  in  that  Act  contaiiieil  shall  authorise  tlie  canal  couijiiuiy 
to  divert  any  stream  in  such  a  manner  as  that  the  water  which 
would  otherwise  tiow  into  the  Thames  or  the  Tsis  shall  be  con- 
ducted into  the  Kiver  Severn  by  turning  the  water  shed,  and  tlicu 
it  is  said  that  some  of  this  water  iiy  going  into  this  stream,  which 
is  a  stream  running  into  the  Thames,  finds  its  way  to  the  summit 
level,  and  in  that  manner  finds  its  way  down,  on  the  otlnw  side  of 
the  summit  level,  into  the  Severn.  But,  my  L(jrds,  I  understand 
that  whatever  is  done  in  that  way  was  done  l)efore  the  Act  of  (Jco. 
[V.  was  passed;  and  although  all  the  Acts  anterior  to  that  of  (Jco. 
IV.  are  repealed,  they  are  repealed  subject  to  the  provisions  con- 
tained in  the  repealing  clause,  which  expressly  confirm  all  previous 
(conveyances,  acts,  matters  and  things  done  before  tlio  passing  of 
tlie  Act.      I  may  not  have  correctly  followed  this  p:irt  of  the  ;iigu- 

VUL.  X.Ml.  —  IG 
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ment,  for  I  confess  it  was  a  little  more  subtle  than  admitted  of  a 
wrv  e;isy  and  close  following;  1)iit,  as  far  as  I  understood  it,  it 
w'as  this:  This  act  has  been  done,  and  all  that  tlie  Act  of  Geo.  T\'. 
says  is:  You  shall  not  do  any  act  liy  virtue  tif  this  Act  wliicli 
would  have  the  efi'ect  described.  1  do  not  understand  that  this 
has  been  done  under  the  Act  of  Geo.  J\.  ft  has  been  done  under 
previous  Acts,  and  the  previous  Acts  are  not  repealed  as 
[*714]  far  as  what  has  been  done  is  *  concerned.  If  so,  I  do  not 
see  how  that  clause  can  have  any  bearing  on  the  contro- 
versy between  the  parties. 

With  reference  to  the  argument  pressed  on  us  by  Mv.  Ihistowe, 
■over  and  over  again,  if  I  may  say  so  (and  I  say  it  without  com- 
plaining of  it,  for  the  point  was  an  important  one  to  his  clients), 
that  the  Act  could  have  no  intention  of  varying  the  rights  of  pro- 
prietors several  miles  up  the  river,  when  it  gave  them  power  only 
to  take  streams  which  were  within  2000  yards  of  the  canal ;  the 
answer  is  this:  The  Act  does  not  aft'ect  or  take  away  in  any  way 
the  rights  of  those  higher  proprietors.  They  are  just  as  they  were 
liefore ;  they  were  bound,  as  regards  th(jse  lower  down  the  river, 
not  to  do  any  act  so  as  to  interfere  witli  their  enjoyment  of  the 
river,  such  as  is  here  complained  of;  and  all  that  happens  to  tliem 
is  that  there  is  the  substitution  of  the  canal  proprietors  for  the 
riparian  owner;  not,  as  has  been  said,  with  all  the  rights  of  r'pa- 
rian  proprietors,  but  with  certain  rights  limited  to  the  purp-'oses 
of  their  canal  traffic,  without  in  any  way  interfering  with  the 
higher  proprietors. 

My  Lords,  I  think  upon  the  whole  that  this  is  a  very  [iroper  case 
for  giving  the  remedy  which  has  been  suggested  by  my  noble  and 
learned  friend  on  the  woolsack. 

Lord  Selborne  :  — 

My  Lords,  T  am  of  the  same  opinion  with  my  noble  and  learned 
friends.  The  moment  it  is  understood  that  the  wliole  l)ody  of 
water  flowing  from  the  seven  springs  in  a  defined  channel  (whicli 
in  the  evidence  was  the  principal  source  of  supply  to  the  Wrough- 
ton  Stream)  was  intercepted  and  cut  off'  by  the  defendants  in  the 
year  1870,  and  for  some  time  afterwards,  and  not  afterwards  re- 
turned into  that  stream,  and  that  the  defendants  claimed,  on  the 
record,  a  right  to  do  this  whenever  they  pleased  for  their  own  profit 
as  a  waterworks  company,  the  right  of  the  plaintiffs  to  relief  is 
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clear.      No  aiitlioiity  was,  or  could  be,  cited  in  favour  of  the  right 

.so  to  cut  off  the  principal  source  of  supply  of  water  to  a  stream  as 

against  lower  riparian  proprietors  ;  and,  so  far  as  the  statutory  right 

of  the  plaintiffs  to  the  use  of  this  water  for  the  supply 

of  their  canal  is  concerned,  it  is  plain,  upon  the  *  evidence,    [*  715] 

that  this  diversion  of  the  water  had  (as  it  necessarily  must 

have  had)   the  effect  of  sensibly  diminishing  the  supply  of  water 

necessary  for  the  navigation  at  the  very  time  when  it  was  most 

Avanted. 

As  to  the  argument  from  the  4th  section  of  the  Act  of  181.'),  and 
the  23rd  section  of  the  Act  of  1821,  I  am  clearly  of  opinion  tliat 
these  sections  do  not  apply  to  the  supply  of  water  to  the  summit 
level  of  the  original  canal. 

The  following  order  was  entered  upon  the  Journals:  — 

Ordered,  That  the  order  of  the  Lords  Justices  of  the  Court  of 
Appeal  in  Chancery,  of  the  IQth  of  March,  1874,  he  varied 
as  follows  :  namely,  "  It  is  declared  that  the  plaintiffs  {rt- 
spondents),  as  the  oivners  of  the  tenement  called  Waytc's 
Mill,  are  entitled  to  the  Wrottghton  Stream,  and  to  t/te 
waters  flowing  in  a  defined  and  natural  channel  into  and 
forming  2Mrt  of  the  same,  as  such  stream  and  waters  have 
been  accustomed  {before  the  interference  therewith  in  the 
nil  complained  of)  to  flow  doivn  to  the  said  tenemcnl,  snh- 
ject  to  the  ordinary  and  reasonable  use  of  the  said  stream 
and  waters  by  the  riparian  owners  higher  up  upon  tJie  said 
stream  ;  and  it  is  declared  that  the  diversion  by  the  de- 
fendants {appellants)  of  the  said  stream  and  tvaters  into 
their  reservoir  near  Wrougliton  village  for  the  purpose  of 
supplying  water  to  the  town  of  Swindon  is  not  within  such 
ordinary  or  reasonable  use :  And  it  is  also  declared.  That 
the  plaintiffs  {respondents),  under  and.  by  virtue  (f  Ihr 
powers  contained  in  the  Acts  of  Parliament  in  the  plead- 
ings mentioned,  are  entitled  to  use  the  said  stream  and 
waters  as  the  sam.e  have  been  accustomed  {before  such  in- 
terference as  aforesaid)  to  flow  down  to  and  into 
their  canal,  so  *far  as  the  said  stream  and  waters  [*  7  Hi  | 
are  required  for  the  supply  and  navigation  of 
their  canal,  and  subject  to  such  ordinary  and  reasonabfr 
use  by  iipper  riparian  owners  as  hereinbefore  mentioned : 
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^l/id  if  is  ordered,  that  an  inpinction  he  awarded  to  re- 
strain  tlie  defendants  {appellants)  from  divert inr/  into  their 
said  reservoir  or  ofheririse  the  said  stream  and  ivaters  so  an 
to  interfere  with  the  sapplij  of  water  re(i%iired  for  the  vari- 
gation  of  the  mid  eanaV :  And  that  the  said  order  of 
the  Lords  Justiees,  subject  to  the  above-mentioned  variation, 
be  and  the  same  is*  hereby  affirmed :  And  it  is  further 
ordered,  that  the  said  ajtpellants  do  pay  or  cause  to  be  paid 
to  the  said  respondents  the  costs  incurred  by  them  in  respect 
of  the  said  appeal,  the  amount  thereof  to  be  certified  by  the 
Cleric  of  the  Parliaments :  And  it  is  also  further  ordered, 
that  the  cause  be  and  the  same  is  hereby  remitted  back  to 
the  Court  of  Chancery,  to  do  therein  as  shall  be  just  and' 
consistent  with  this  variation  and  judgment. 
Lords'  Journals,  15tli  June,  1875. 

ENGLISH   NOTES. 

The  decision  in  Mulliner  v.  Midland  Railway  Co.  was,  in  effect, 
repeated  hy  the  Court  of  Appeal  in  the  ca.se  In  re  Metropolitan  Dis- 
trict BailwayCo.  and  Cosh  (1879),  13  Ch.  D.  607,  49  L.  J.  Ch.  277. 
42  L.  T.  73,  28  W.  E.  685.  There  a  railway  coiupan}'^  purchased  lands 
for  the  purpose  of  making  an  underground  railway-.  They  excavated 
the  soil,  constructed  the  line,  and  then  built  an  arch  over  it,  and 
replaced  the  surface  over  the  arch.  It  was  held  by  the  majority  of 
the  Court  of  Appeal  (James,  L.  J.,  and  Cotton,  L.  J.,  1:>.v(;gallay. 
L.  J.,  doubting)  affirming  the  judgment  of  Fry,  J,,  that  the  com- 
])any  were  not  authorised  by  sect.  127  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  to  sell  the  vacant  space  over  the  arch,  as  ''super- 
fluous land.*'  These  cases  were  distinguished  b}-  Peaksox,  J.,  in 
Ware  v.  London,  Brighton,  and  South  Coast  Ilailu-ay  (Jo.  (1883),  31 
W.  K.  228,  where  the  question  in  dispute  related  to  a  strip  of  ground 
abotit  eighteen  inches  wide  forming  part  of  a  plot  which  had  been  con- 
ve3'ed  to  the  plaintiff's  lessor  hy  the  defendants,  the  railway  companj-, 
as  superfluous  land.  The  company  contended  that  this  strip  could  not 
have  passed  by  the  conveyance,  because  the  footings  of  a  wall,  which 
formed  part  of  the  railway  and  works  of  the  company,  lay  vertically 
beneath  the  .surface.  Pearson,  J.,  held  that  the  strip  was  neverthe- 
less    included  in   tlie  superfluous  land. 

On  the  other  hand  it  has  been  held  that  the  dedication  to  thf  puli- 
lic  as  a  highway  of  part  of  the  premises  taken  by  the  public  company 
is  not  nece.ssarily  inconsistent  with  the  purposes  for  which  the  s[)ecial 
Act  has  been  obtained;  and  in  that  case,  and  subject  to  the  conip.uiy'.-^ 
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user  for  its  [iroper  i>iirposes,  a  dedication  to  the  public  may  be  valid. 
Tliis  is  the  effect  of  Rex  v.  Inhabitants  of  Leake  (1833),  5  15.  &  Ad. 
4(59,  39  K.  l{.  521  ;  and  Grand  Jnnct'ion  Canal  Co.  v.  Fettt/  (C.  A. 
1S88),  51  Q.  B.  D.  273.  57  L.  J.  Q.  ?,.  572,  59  L.  T.  767,  30  W.  II.  795. 
In  the  latter  case  Loi-d  EsiiEU,  M.  K.,  observed  that  MiiUlne)'  v.  Mid- 
land Ixailwaij  Co.,  was  not  intended  to  decide  anything  in  contra- 
vention of  tliis  proposition.  It  has  been  furtlier  held  ]>y  the  Court  uf 
Appeal  that  wliere  the  giving  of  a  private  right  of  way  over  lands 
taken  is  not  inconsistent  with  the  jnirpose.s  for  wdiich  the  lauds  have 
been  taken,  it  is  not  ultra  vires  of  the  company  to  grant  such  right 
of  wav.  hi  re  Goati/  and  Manchester,  SJiejfirld,  and  Lineal asJi ire 
.Railway  Co.  (C.  A.).  189(3,  2  Ch.  439,  05  L.  d.  (,).  B.  (■)25,  75  L.  T. 
239,  45  W.  E.  83. 

The  observations  of  the  Judges  in  the  latter  principal  case  {Sirindo// 
Waterworks  Co.  v.  Wilts  and  Berks  Canal  Navii/ation  Co.),  as  to  the 
statutory  body  being  entitled  to  protect  their  rights  as  ordinary  pro- 
prietors are  cited  and  applied  by  the  Judges  of  the  Court  of  Appeal  in 
Bonner  v.  Great  Western  liailvuuj  Co.  (1883),  24  Ch.  D.  1.  wlicrc  a 
railway  company  were  held  entitled,  by  putting  up  a  board  in  (lie 
iisr.al  way,  to  protect  their  property  from  having  an  easement  of  li<;lit 
ac.(piir(-d  over  it   by   twenty   years'    enjoyment. 

The  latter  principal  case  is  again  api)li('d  in  Roberts  v.  Givi/rfnn 
JHstriet  Conncil  (C.  A.),  1899.  2  Cli.  (i()8.  (W  L.  J.  Ch.  757,  where 
the  Court  of  Appeal  held,  athrniing  the  judgment  of  Kekkwich,  d.. 
that  a  local  authority  have  no  power  under  sect.  51  of  the  I'ublic 
Health  Act.  1875,  for  the  purpose  of  sup[)lying  water  to  tlie  distiict.  to 
laltei'  the  How  of  water  in  a  stream,  without  the  consent  in  writing  of 
the  ri])ariau  proprietors  lower  down  tlie  stream,  as  r('(piircd  by  sect. 
332  of  the  Act. 

AMKRICAN   NO'l'KS. 

The  first  paragraph  of  the  rule  is  an  illustration  of  the  general  piincijile 
that  a  quasi-pulilic  corporation,  like  a  I'aiiroad  company,  cannot  transfer  its 
francliises  nor  disable  it.self  fioni  performing  its  public  (Uitie.s  by  conveying  t-r 
leasing  any  part  of  its  ))roperty  which  is  essential  to  its  fulfilling  tlie  dutit^s 
imposed  upon  it  by  its  charter.  Jones  on  Corporate  Bonds  and  .Mort- 
gages, s.  2. 

In  the  leading  case  of  I'liomus  v.  ILailniod  Co..  bH  I'liitcl  .S|at,<'s.  71.  S:;, 
-Miij.KU,  J.,  said  :  "  Where  a  corporation,  liUe  a  railioail  company,  Inis  ^ranlnj 
to  it  by  charter  a  francliise  intended  in  large  measure  to  be  exeniised  for  tlie 
public  good,  the  due  performance  of  those  functions  bcin<,'-  the  couHideratioii 
of  the  public  grant,  any  contract  which  disables  tlie  corporation  from  per- 
forming those  functions,  which  undertakes,  without  the  con.seut  of  I  In-  sl;ile. 
to  transfer  to  others  the  rights  and  powers  conferred  by  the  charter,  ami  to 
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relieve  the  grantees  of  tlie  himleii  wliii-li  it  imposes,  is  a  violation  of  ilie  con- 
tract with  the  State,  ami  is  void  as  against  publie  policy."  See  also  ('ovunnn- 
wtallh  V.  Sinitli,  10  .Mien  (.Mass.),  44><;  Rirhnnhon  v.  Siblei/,  11  id.  (Jo. 

Tlie  rule  as  to  the  alienation  of  franchises  applies  also  to  the  necessary 
property  of  a  quasi-public  corporation.  Thus  a  railroad  cannot,  without 
legislative  authority,  sell,  mortgage,  or  lea.se  such  property.  See  cases  col- 
lected in  Moiawetz  on  Corporations,  2nd  ed.  s.  1120;  Elliott  on  Railroads, 
S3.  427.  488;  19  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.  S9(i ;  75  American 
Decisions,  'AS. 

In  a  few  states  an  exceptional  rule  prevails,  and  it  is  held  that  '•  a  railroad 
corporation,  unless  restrained  by  statute,  has  the  implied  power  to  borrow 
money  to  construct  its  road,  or  for  other  legitimate  uses,  and  to  mortgage  its 
property  to  secure  such  debts."  Jones  on  Corporate  Bonds  and  Mortgages, 
s.  18,  citing  Memphis  \  Lillle  Rock  R.  Co.  v.  Dow,  22  Blatchford  (U.  S. 
Circ.  Ct.).  48,  Kelhj  v.  Alabama  If  Cincinnati  R.  Co.,  58  Alabama.  489; 
Savannah  cS-  Memphis  R.  Co.  v.  Lancaster,  62  id.  555  ;  Shepley  v.  Atlantic  &f 
St.  Lawrence  R.  Co.,  55  Maine,  :)95;  MilUr  v.  Ruiluml  §-  Washinrjlon  R.  Co., 
36  Vermont,  4.32,  492. 

In  most  states  there  are  statutes  authorizing  the  mortgage  of  the  property 
and  franchi.ses  of  railroad  corporations.  A  list  of  these  statutes  is  given  in 
Jones  on  Corporate  Bonds  and  Mortgages,  s.  27. 

The  general  rule  that  a  railroad  or  other  quasi-public  corporation  may  not 
alienate  its  property  without  legislative  sanction,  does  not  apply  to  property 
which  IS  not  necessary  to  enable  the  company  to  perform  its  duties  to  the 
public.  Morawetz  on  Corporations,  2nd  ed.  s.  1121;  Elliott  on  Railroads 
,s.  488. 

Thu.s,  in  Hendee  v.  Pinkertou.  14  Allen,  381,  where  it  was  held  that  a  rail- 
road company  had  acted  within  its  ])owers  in  mortgaging  certain  lands,  the 
Court  said  :  •'  We  entertain  no  doubt  that  the  Grand  Junction  Railroad  and 
Depot  Company  could  lawfully  sell  and  convey  the  lands  embraced  in  this 
bill.  They  were  not  acquired  to  enable  the  corporation  to  carry  on  the 
business  which  it  was  chartered  to  do  for  the  benefit  of  the  public,  nor 
needed  or  u.sed  for  that  purpose.  Their  alienation  in  no  wise  impaired  or 
affected  the  usefulness  of  the  company  as  a  railroad,  or  its  ability  to  exercise 
any  of  its  corporate  franchises.  In  the  absence  of  any  express  or  implieil 
legislative  prohibition,  this  corpoi'ation  possessed  all  the  ordinaiy  rights  of 
ownership  over  these  lands,  and  could  convey  them  away  absolutely,  or 
mortgage  them  to  secure  any  valid  indebtedness.  The  recent  cases  in  which 
railroad  mortgages  have  been  adjudged  invalid  by  this  Court  do  not  counte- 
nance any  doubt  of  the  power  of  a  railroad  company  to  sell  and  convey 
whatever  property  it  may  hold,  not  acquired  under  the  delegated  i-ight  of 
eminent  domain,  or  so  connected  with  the  franchise  to  operate  and  mana;.;e  a 
railroad  that  the  alienation  would  tend  to  disable  the  corporation  fi-om  per- 
forming  the  public  duties  imposed  upon  it,  in  consideration  of  which  its 
chartered  privileges  have  been  conferred." 

In  Jones  on  Corporate  Bonds  and  Mortgages,  s.  12.  it  is  said:  ••  The  power 
of  mortgaging  land  grants  or  surplus  lands  not  needed  for  the  permant'ut  • 
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way,  .station-houses,  or  grounds  required  for  the  uses  or  purposes  of  tlie  rail- 
road, is  one  of  the  oi'dinarv  powers  of  a  raih'oad  company.  This  riorht  of 
alienation  extends  to  lands  acquired  in  the  exen-ise  of  compulsory  powers,  as 
well  as  those  obtained  by  purchase  and  government  grant.  It  is  a  matter  of 
common  experience  that  upon  the  completion  of  a  railroad  the  company  finds 
itself  in  possession  of'  land  not  required  for  the  purpose  of  its  working, 
which  it  may  have  been  compelled  to  purchase  as  part  of  other  property,  or 
which,  purchased  or  taken  as  necessary  for  the  use  of  the  railroad,  has  in  the 
event  been  found  to  be  superfluous.  There  is  no  ground  for  contending  that 
such  laud  is  impressed  with  a  public  trust,  so  that  the  company  cannot 
freely  alienate  it.  The  retention  of  such  lands  can  serve  no  possible  purpose 
of  public  utility  or  public  policy." 


No.  24  —  In  re  HOBSON'S   TEUSTS. 
(c.  A.  1898.) 

RULE.  , 

Where  an  application  is  made  by  trustees  having  a. 
power  to  sell  and  receive  the  purchase-money,  for  payment 
out  of  purchase-money  paid  into  Court  under  the  Lands 
Clauses  Consolidation  Act,  1845,  the  Court  may  make  the 
order  without  requiring  service  on  the  beneficiaries. 

In  re  Hobson's  Trusts. 

7  Ch.  D.  708-711  (s.  c,  47  L  J  Ch.  .310;  ;}8  L.  T.  365  ;  26  W.  K.  470). 

Lands  Clauses  Act,  1845,  s.  09.  — Payment  out  of  Court.  —  Trustees  irith  [70.*^} 
Poiver  oj  Sale.  —  "-Party  becoming  absolutely  entitled." 

Where  purchase-money  for  land  lias  been  paid  into  Court  under  the  Lands 
Clauses  Act,  it  may  be  ordered  to  be  jiaid  out  to  trustees  of  a  settlement  or 
will  with  a  power  of  sale,  as  persons  "  becoming  absolutely  entitled''  under 
the  G9th  .section. 

This  was  an  appeal  from  a  decision  of  Mr.  Little,  the  Vice- 
(Jhancellor  of  the  County  Palatine  of  Lancastei-. 

John  Hohson,  by  his  will,  datnd  the  25th  of  Marcli,  1S4.'!,  ilcviscd 
certain  real  estates  to  two  trustees  in  trust  in  the  events  lli;i(  li:ip- 
vened  for  the  children  of  the  testator's  dauf,diter,  Kli/,a])ctli  Ifnii- 
kinson,  who  should  attain  the  age  of  twenty-one  years,  m-  wlio 
dying  under  that  age  should  have  issue,  as  tenants  in  common  in 
fee.     The  will  contained  no  power  of  sale  for  tlie  trustees. 
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The  testator  dicil  in  .\i'iil.  1S4:'). 

Klizaln'tli  llaiikiiisoii  ilii'(l  in  !  Sll'J,  lia\  iii^  had  issue  ten  childvcii, 
two  (if  whdiii  dii'd  under  iwcnly-Due  wiUiuuL  i.ssuc 

Of  ihe  remaining  eight  cliildren,  Maiiha  married  O. 
[*  709]  Hall  in  *  18ti2,  Alice  married  R.  Edmoudson  in  ISti.".,  and 
Hester  married  J.  Kearsle}'  in  1871.  Previously  to  tlie 
marriages  of  Mrs.  Edmondson  and  Mrs.  Kearsley,  settlements  were 
executed  by  which  tlieir  shares  in  tlie  real  estate  devised  by  tlie 
testator's  will  were  conveyed  to  trustees  for  the  lienefit  of  themselves 
and  their  children;  and  by  a  postnuptial  settlement  made  shortly 
after  the  marriage  of  Mrs.  Hall,  her  share  was  conveyed  to  trustees 
on  similar  trusts.  Each  of  the  three  settlements  contained  full 
powers  to  the  trustees  to  sell  the  respective  shares  and  give  receipts 
for  the  purchase-money 

Another  daughter,  Prances  Hankinson,  attained  twenty-one,  and 
died  in  1871  unmarried,  liaving  by  her  will  devised  all  her  real  and 
personal  estate  to  her  two  executors  upon  certain  trusts  containing 
powers  of  sale.  Three  other  children  had  attained  twenty-one  and 
had  not  assigned  their  shares,  and  one  was  still  an  infant. 

On  the  2nd  of  May,  1876,  the  Corporation  of  Manchestei',  acting 
under  the  powers  of  the  Manchester  Coiporation  Waterworks  and 
Improvement  Act,  1875,  with  which  the  Lands  Clauses  Acts,  1845, 
1860,  and  1869,  w^ere  incorjiorated,  gave  notice  to  the  trustees  of 
Thomas  Hobson's  will  to  treat  for  the  purchase  of  some  of  the 
lands  devised  by  the  will.  The  amount  of  [mrchase-money  and 
compensation  was  refened  to  arbitration  under  the  eompulsoiy 
clause  of  the  Lands  Clauses  Act,  1845,  and  was  ultimately  fixed  at 
^18,994,  which  sum  was  accordingly  paid  into  Court. 

A  petition  was  now  presented  by  the  trustees  uf  Hobson's  will, 
the  trustees  of  the  settlements  of  Mrs.  Hall,  ]\Irs.  Edmondson,  and 
Mrs.  Kearsley,  the  trustees  of  Prances  Hankinson's  will,  and  the 
adult  children  who  had  not  assigned  their  shares,  praying,  among 
other  things,  that  the  shares  of  the  purchase-money  of  the  married 
and  deceased  daughters  might  be  paid  to  the  trustees  of  their 
respective   settlements   and  will. 

Little,  V.-C,  refused  the  prayer  of  the  petition.  In  giving  his 
judgment,  after  stating  the  facts  of  the  case,  he  continued:  — 

As  respects  the  shares  devised  and  settled  by  Mrs.  Hankinson's 
adult  children  I  feel  a  difficulty  in  complying  with  the  prayer  oi 
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i!ie  petition.  There  was  no  dealing  in  the  matter  between  tlie 
c/)rporation  and  tlie  trustees  of  these  shares,  and  I  do  not  see  how 
I'le  trusts  created  by  the  will  and  the  settlements  in  respect  of 
these  shares  can  be  read  as  applying  to  rateable  shares  of  the 
purchase  and  compensation  moneys  awarded  upon  a  compulsory 
I'cference  to  arbitration  under  the  Lands  Clauses  Acts,  which  took 
]dace  between  the  corporation  and  the  trustees  of  Hobson's  will 
merely ;  and  I  have  equal  diflftculty  in  seeing  how  the  trustees  of 
these  particular  shares  can  be  considered  as  persons  "  absolutely 
entitled  "  to  rateable  shares  of  those  moneys,  within  the  meaning 
of  the  69th  section  of  the  Lands  (Jlauses  Act,  184^).  I  have 
referred  to  the  cases  to  which  my  attention  was  drawn '  by  the 
counsel  for  the  petitioners,  all  except  one  of  which  appear  to  have 
been  cited  to  the  Court  of  Appeal  in  the  case  of  In  re  Sowri/  (I.. 
K.  8  Ch.  736),  the  excepted  case  l)eing  that  of  //;  re  Gooch''s 
J'Jsfatc  (3  Ch.  D.  742),  which  was  a  case  heard  before  Vico-Chan- 
cellor  1>AG0X  subsequently  to  In  re  Sowrij,  but  in  which  that  case 
does  not  appear  to  have  been  mentioned  to  the  Vice-Chaxcelloi;. 
None  of  those  cases  remove  the  difficulty  which  I  feel  in  the  way 
of  acceding  to  the  application  ;  but  as  lioth  the  petitioners  and  the 
corporation  desire  that  the  fund  should  be  dealt  with  as  prayed  l)y 
1  he  petition,  I  have  no  objection  to  the  case  being  mentioned  to 
the  Court  of  Appeal,  with  a  view  to  the  opinion  of  that  Court 
iieing  elicited  whether  I  can  propei'ly  make  the  order  asked  foi'. 

The  petitioners  haying  appealed  accordingly,  and  their  counsel 
having  been  heard,  counsel  for  the  corporation  made  no  objiu'- 
tion  to  the  application. 

James,  L.  J.—  [7101 

T  think  the  trustees  of  th(?se  settlements  are  parties  who  ]ia\i' 
liecomc  "  abs(jlutely  entitled  "  within  the  meaning  of  the 
'i9th  *  section,  and  the  Court  will  not  inquire  wlial  the  ['  71  1| 
tiusts  are.  My  ophiion  is  that  when  a  share  has  l)eon  set- 
tled by  a  marriage  settlement  duly  executed  by  an  adult,  and  the 
trustees  have  a  power  of  sale,  the  trustees  are  persons  absolulidy 
'•ntitled  (o  tlic  shiUfi  which  has  been  x'csted  in  lliem.  Tlie  same 
sij>pUes  to  tlic  tinstees  and  executors  of  the  will  of  the  deceased 
daughter.  Therefore,  as  tlie  corporation  makes  no  objection,  we 
will  make  tlie  ord(;r  aske<l  for. 

The  oi'der'  sliould   l)e  prefaced   1)v  the   wiirds,  "  The   ('(Hiil    Keing 
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•of  opinion  tluit  tho  tru.-^tci's  of  tin-  inaniagc  settliMnents,  and  tlu' 
trustees  ami  executors  of  the  will  oi  Frances  Hankinson,  have 
heconic  absolutely  entitled  to  the  respective  shares." 

lV\tA.Ai.L\v  ;iud  Tiir.sicKi;,  L.  .1.1.,  concurred. 

i;\(;i,isii  NOTKS. 

Tlioro  lias  been  niucli  (lit'lVrfiii-c  of  <)])iiiion  amon<x  learned  Vh'K- 
CiiANCKi.LoKS  as  to  tlu'  question  wlictlu'r  money  ])aid  into  Court  under 
till'  Lands  Clauses  Cun.solidatioii  Act.  1845,  could  bo  ])aid  out  to  trustees 
as  '*  persons  abscdutely  entitled."'  Tlie  ab:>vc  decision  is  yix  en  as  one 
eoming  from  a  soinewli.-it  liiijlier  uutbority:  altliunwl),  Ijeing  a  decision 
on  appeal  Jidui  tlie  \'i(  i:-Ciia.\cki,loi;  ot  tlie  Comity  Palatine  of  Lan- 
caster arid  made  without  serious  contest,  it  cannot  be  regarded  as  an 
authority  binding  on  the  Court  of  Appeal. 

'  The  judgment  in  He  Ilohson'.s  Tntsfs  was  sul)niitted  to  a  strict  criti- 
cism in  the  case  of  ///  re  >Sfnif/i,  Ex  pm-fi'  London  and  Nort/i  Western 
ronhceni  Co.  (C.-A.  188<S),  40  Cli.  D.  3S'6,  58  L.  J.  Cli.  1U8.  (50  L.  T. 
77.  .'!7  \V.  R.  109.  In  that  case  the  lands  taken  by  tlie  railway  conipaity 
had  been  held  by  the  two  trustees  of  a  will  upon  trust  for  the  separate 
use  of  a  married  woman  during  her  life,  wiili  remainder  to  her  children, 
iis  she  should  appoint,  and,  in  default,  to  sncli  children  as  tenants  in 
common.  The  two  trustees  were  afterwards  apjiointed  trustees  under 
the  settlement  made  by  the  will  ibr  rli^'  purposes  of  the  Settleil  Land 
Act.  1882.  One  of  these  trustees  was  .a  solii'itor  and  his  firm  repi-e- 
■sented  the  trustees  as  w(dl  as  all  the  l)eiH'ticiarie>  on  ;i  neririon  for 
]»ayment  out  of  the  fund  to  the  trustees.  Tht'  petition  came  before 
Kav,  J.,  who  considered  that  lie  had  a  discretion,  and  exercised  it  by 
refusing  the  petition.  The  only  tpiestion  tlier.'forc  liel'ore  the  Court 
of  Appeal  was  whether  the  trustees  could  claim  jtayn.enl  out  as  matter 
of  right.  The  Lords  .Justices  Cottox  and  ISowkn  both  express  doubts 
on  the  question  whether  persons  "abs(dutely  entitled"'  under  sect. 
<)0  of  the  Lands  Clauses  Consolidation  Act,  184i">,  ought  to  be  held  to 
apply  to  trustees  having  power  to  give  receipts  ;  but  Lord  Justice 
LiXDT.EY  was  in(;lined  to  hold,  on  the  authority  of  In.  re  Hohsoii's 
Trusts,  that  the  Court  would  have  had  jurisdiction  under  the  Lands 
Clauses  Consolidation  Act,  1845,  to  make  the  order.  He  observed  that 
Auy  such  question  was  set  at  rest  by  the  Settled  Land  Act,  1882,  which 
b\-  sects.  21  and  33  enacted,  in  effect,  that  purchase  money  of  settled 
lands  paid  in  under  uny  Act  of  Parliament  may  be  applied  (inter  alia) 
■'•'  in  payment  to  any  person  liecoming  absolutely  entitled  or  empowered 
in  f I  ire  an   ahsoJnte  dlsrJiarfje.^'      All    the   LoRDS  JUSTICES,  however, 
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were  of  upiiiioii  that  neither  the  Lands  Clauses  Consolidation  Act,  nor 
the  Settled  Land  Act,  gave  the  trustees  the  rujht  to  have  the  pay 
nient  made  to  them;  aiid  they,  of  course,  refused  to  interfere  with 
the  manner  in  which  Kay,  J.,   had  exercised  his  discretion. 


AMERICAN    NOTES. 

The  principal  case  is  cited  in  Lewis  on  Eminent  Domain,  s.  616. 

In  his  discussion  of  the  parties  to  condemnation  proceedings,  Mr.  Lewis 
says,  s.  321  :  "  In  case  of  trust  estates  the  trustee  is  the  proper  partyj  and  not 
the  cestui  (jue  trust.  The  former  represents  the  entire  estate  and  is  entitled  to 
receive  the  compensation."  vSee  Hidden  v.  Duvisson,  51  California,  138; 
Small  V.  Georgia  Southern  ^'  Florida  R.  Co.,  87  Georgia,  602;  Davis  v. 
Charles  Hirer  Branch  K.  Co.,  11  Cushing  (Mass.),  506  ;  Hawkins  v.  County 
Commissioners  of  Berkshire,  2  Allen  (Mass.),  254;  State  v.  Orange,  32  New 
Jersey  Law,  49  ;  State  v.  Easton  iV  Amhoij  It.  Co  ,  36  id.  181  ;  People  v.  Robin- 
son, 29  Barbour  (N.  Y.),  77.  But  see  Mclnlyre  v.  Ea.iton  k  Amhoy  R.  Co., 
26  New  Jersey  Eq.  425. 

But  the  cestui  que  trust  may  properly  join  with  the  trustee  in  the  proceed- 
ings, and  no  objection  can  be  made  to  his  so  doing.  Proprietors  oj  Locks  i^' 
Canals  v.  Nashua  ic  Lowell  Railroad  Corporation,  10  Cushing  (Mass.),  385 : 
Reeil  V.  Hanorer  Branch  R.  Co.,  105  Massachusetts,  303. 


:N'o.  25.  — Ex  parte  THE   INCUMF.ENT    OF   WHITFIELD. 

(186L) 

No.  26.  —  Ix  RE  BROWN  (a  lunatic). 
(L.  JJ.   1890.) 

RULE. 

The  purchase-money  of  land  taken  l)y  a  railway'  com- 
pany from  a  limited  owner  may  (under  sect.  6!)  of  the 
Lands  Clauses  Consolidations  Act,  1845)  be  re-invested  in 
buildings  on  land  in  the  same  ownership  ;  and  the  costs 
of  the  ap})lication  for  such  re-in vestment  are  (under  sect. 
80)  payable  by  the  company. 

Where  tlie  re-investment  of  money  in  Court  becomes 
necessary,  not  l)y  the  caprice  of  the  owners,  but  by  reason 
of  an  Act  of  tlie  government,  such  as  tlic  conversion  of 
consols,  tlic  costs  oiio'lit  to  be  paid  l)y  the  conip.iiiy. 
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Ex  parte  The  Incumbent  of  Whitfield. 

.•«0  L.  .1.  V\\.  SIO,  817  (s.  (  .  1  .1.  \   II.  CIO). 

[SIG]   Lands    <'Uius<s    Coiisuliilttlioii    A  el,    16\'>.  ss.   (>!»,    SO.  —  Hc-inrestmeul   in 

Iluililiiuj.  —  (  'ogla. 
liuler  llu'  OUtli  seoliuu  of  the  Lands  Clauses  Consolidation  Act  llio  ('unit 
may  order  the   puirliase-monej'  ol'   lamls    to    be    investtd   in    imilding.   and, 
;i.s  a  iiect'.ssarv  consequcnco,  the  cost.s  of  tlic  application   nin.st  he  paid  l>y  the 
eouipany. 

The  Lundou,  ('hatliani,  aiul  l)over  Railway  ('oinpaiiy  liaviiio 
lakeii  glebe  land  iH^loiioing  to  tin.'  parsonage  of  Whitfield,  paid  the 
pui('lia.se-inoney  (£213)  into  Court.  The  incumbent  of  Whittield 
n«»\v  pre.sented  a  petition  praying  that  the  money  might  be  jiaid  t<> 
him  on  his  undertaking  to  apply  it  in  building  a  viearage-lnnise. 
It  appeared  that  the  hou.se  was  estimated  t(»  cost  £1495,  whereof 
the  Governors  of  Queen  Anne's  bounty  had  agreed  to  advance 
£1100. 

The  Archbisho}»  of  Canterbury,  who  was  the  patron  of  the  liv- 
ing, had  given  his  consent  to  the  application  of  the  money. 

]\lr.  Plunimer,  for  the  petitioner,  argued  that  though'tiot  strictly 
within  the  provisions  of  the  69th  section  of  the  Land.s  Clauses  Act,, 
the  case  was  within  the  spirit  of  the  section,  and  the  company 
ought  to  pay  the  costs.  Ex  parte  Thorners  Charitu,  12  Law- 
Times,  266 ;  Re  tJic  London,  Brif/hfoii,  ruu/  Sovtli  ('onai  Railvjaif 
Cdrapniiy,  18  Beav.  608. 

Mr.  Kekewieh,  for  the  company,  submitted  that  the  case  was  not 
I)rovided  for  Ijy  the  Act,  and  the  petitioner  must  pay  liis  own 
costs.  At  all  events,  the  company  ought  not  to  pay  the  costs  of 
the  Governors  of  Queen  Anne's  Bounty,  who  had  been  served  with 
the  petition  and  appeared.  He  referred  to  MiJv-anVs  Devisees,  Ex 
parte.  In  re  the  Oxford,  Worcester,  and,  IVolverJicvij^ton  Railvjai/ 
Compo ny,  '21  Beav.   ~u\,  29  L.  J.  Ch.  245,  Re   Rudyard,  6  Jur. 

(N.  S.)  816. 
[*  817]       *  Mr.   H.   F.  Bristowe    appeared   for   the   Governors    of 
Queen  Anne's  Bounty,  and  asked  that  the  money  might  be 
paid  to  the  nominee  of  the   archbishop,  under  the  1   &  2  Vict. 
c.  106,  s.  66. 

Wor»it,  V.-C,  thought  the  case  fell  substantially  within  the 
authority  of  Thorner's  Case.     Tt  had  been  repeatedly  held  tha.t  the 
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purchase-money  of  land  taken  by  a  public  company  might  be  laid 
out  in  building,  such  re-investment  being  within  the  spirit,  if  not 
within  the  strict  words,  of  the  Act.  That  being  so,  the  costs  of  the 
investment  would  be  within  the  80th  section.  The  money  must 
l)f  ]jaid  to  the  nominee  of  the  archbishop,  as  pointed  out  by  Mr. 
Hristowe.  The  company,  however,  could  not  be  called  upon  to 
]iay  the  costs  of  the  Governors  of  Queen  Anne's  Bounty. 

In  re  Brown  ,  a  lunatic) . 

59  L.  J.  Ch.  5.-30,  531  (*.  <;.  6.3  L.  T    1.31  ;  .38  W.  R.  .j29). 

Compulsory  Purchase  of  Land. — Paijment  into   Court.  —  Conrersion  of  [.o30J 
National  Debt. —  Redemption  of  Consols. — Payment  of  Amount   into 
.  Court.  —  ••  Cash  under  Control  of  Court." —  Costs  of  Inrestment. 

Money  in  Court  paid  for  the  redemption  of  Three  per  Cent  Consols,  repre- 
senting money  paid  into  Court  under  tlie  Lands  Clauses  Consolidation  Acl, 
1815,  is  "cash  under  the  control  of  the  Court"  within  the  meaning  of  the 
Act  '2Z  &  24  Vict.  c.  38,  s.  10,  and  ma}'  be  invested  as  such. 

Ex  parte  St.  .hhn  the  Baptist  Coller/e,  Oxford  (J^l  L.  J.  Ch.  -268,  J2  Ch.  D. 
.93),  followed. 

Where  a  change  of  investment  of  a  funil  lepresenting  money  paid  into 
Court  by  a  railway  company  under  the  Lands  Clauses  Consolidation  Act,  184"), 
is  rendered  necessary,  not  by  any  caprice  of  the  holder,  but  l)y  the  act  of  the 
Government,  the  railway  company  ought  to  pay  the  costs  of  the  re-iavestmont. 

In  1884  the  Midland  Railway  Company,  under  their  compulsory 
powers,  purchased  land  belonging  to  a  lunatic,  and  paid  tlu;  pur- 
chase-money into  Court  under  sect.  69  of  the  Lands  Chiuses  Con- 
.solidation  Act,  1845,  and  this  sum  was  afterward.'^  ordered,  on  a 
])etition  presented  by  the  committee  of  the  lunatic,  to  lie  investcti 
ill  Three  per  Cent  Consols,  and  was  so  invested,  and  tlic  I'ailwiiy 
company  were  ordered  lo  ])ay  the  costs  of  the  })etitii»n. 

On  the  conversion  of. the  National  I)el)t  in  1888,  tlie  coimiiilln' 
did  not  consent  to  the  conversion  of  the  consols  into  Two-and- 
Three-fourths  per  Cent  Consols,  and  the  CovenmKuit  accordingly, 
under  tlie  provisions  of  the  National  Debt  Kedeniption  Ad,  188!t, 
reduc.incd  tin-  Tlirce  per  Cent  Consols  and  i)ai(l  tlui  redem])tion 
money  into  (Joint,  to  the  account  of  the  lunatic,  r.'* /'<'^/'/r  the  rail- 
way company. 

A  petition  was  presented  in  lunacy,  by  the  committee  of  the 
lunatic,  that  the  sum  of  cash  in  Court  might  be  invested  in  i>refer- 
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once  stock  of  the  Great  Nortliorn  Railway,  and  was  heard  by 
LlN'PLKY,  L.  -1.,  and  T.oWKN,  L.  ,).,  on  [\ir  L';'.i(l  of  A].ril,  1S90,  wiicn 
an  order  wa.s  niaiU'  fur  ilic  investment  of  the  snni  in  Conrt  as 
prayed,  and  that  the  Midland  Railway  ( "onipany  shonld  pay  the 
costs  of  the  application  and  of  the  iuvi'stnient,  except  so  far  a.s  tin', 
costs  of  investment  might  have  been  increased  by  reason  of  the  re- 
demption-money exceeding  the  amount  of  the  pnrchase-mouey 
originally  paitl  by  the  company,  i'he  order  as  to  costs  followed 
the  order  in  The  Attorney-Ccncral  v.  llic  Mayor'  of  Ilochcstcr,  If)  W. 
K.  765  ;  Seton  on  Decrees  (4th  ed.)  vol.  2,  pt.  2,  p.  1441. 

Before  the  order  on  the  petition  was  drawn  up,  the  petition  vvas^ 
by  the  direction  of  the  Court,  rest(n'ed  to  the  paper  for  re-argument 
on  two  j)oints, —  first,  whether  the  Court  had  power  to  sanction  the 
investment  of  the  fund  as  prayed ;  secondly,  whether  the  railwaj^ 
company  ought  to  pay  the  costs. 

The  petition  now  came  on  for  re-argument. 

Sturges,  for  the  petitioner. — The  Court  has  power  to  sanction 
the  investment  asked  for  by  the  petition.  The  fund  to  be  invested 
consists  of  the  redemption-money  paid  by  the  Government 
[*  531]  for  a  sum  of  Three  per  Cent  Consols,  representing  *  money 
paid  into  Court  by  the  Midland  Railway  Company  under 
sect.  69  of  the  Lands  Clauses  Consolidation  Act,  1845;  and 
money  paid  into  Court  under  that  Act  is  cash  "  under  the  control 
of  the  Court"  within  the  meaning  of  the  lOtli  section  of  Lord  St. 
Leonard.s'  Act  and  may  be  invested  in  any  of  the  securities  sanc- 
tioned by  the  rules  of  Court.  Ex  loarte  St.  John  the  BaiJtist  Col- 
lerjr,  Oxford,  52  L.  J.  Ch.  268,  22  Ch.  D.  93.  "  Cash  under  the  con- 
trol of  the  Court"  may,  under  Order  XXII.  rule  17,  as  altered  by 
the  rules  of  the  Supreme  Court,  November,  1888,  be  invested  in 
preference  stock  of  railways.  The  order  as  to  the  payment  of  costs 
1)y  the  railway  company  follows  the  order  in  The  Attorney -Genera  I. 
V.  The  Mayor  of  Rochester.  The  re-investment  is  caused  by  the 
act  of  the  Government.  The  committee  could,  no  doubt,  have 
elected  to  take  Xew  Two-and-Three-fourths  per  Cent  Consols  ;  but 
he  considered  it  for  the  benefit  of  the  lunatic  not  to  accept  the  con- 
version. Under  the  circumstances  of  the  case,  it  is  right  that  the 
railway  company  should  pay  the  costs  of  tJhe  re-investment. 

Sargant,  for  the  railway  company.  —  This  is  not  the  case  of  an 
original  investment,  but  of  a  re-investment,  and  is  therefore  distin- 
guishable from  Ex  parte  St.  John  the  Baptist  College,  Oxford.     The^ 


K.  C.  Yi)L.  XXII.'J        SECT.  Ill,  —  TURCHASE   OF   LAND.  255. 

No.  26.  —  In  re  Brown,  59  L.  J.  Ch.  531. 

sum  sought  to  be  invested  is  the  proceeds  of  the  original  invest- 
ment. Sect.  80  of  the  Lands  Clauses  Consolidation  Act,  1845y 
which  regulates  the  payment  of  costs  in  cases  of  investments  of 
fundo  paid  into  Court  under  that  Act,  does  not  provide  that  the 
costs  of  every  re-investment  are  to  he  paid  by  the  company,  but 
only  when  the  money  is  re-invested  in  the  purchase  of  land ;  and 
the  reason  for  that  is  that  the  name  of  the  company  is  taken  from 
the  Account.  In  re  The  Bristol  Free  Grammar  School,  47  L^ 
J.  Ch.  317. 

Sturges,  in  reply.  —  In  In  re  The  Bristol  Free  Grammar  School,. 
the  fund  had  come  into  the  hands  of  the  Official  Trustee  of  Charit- 
able Funds,  who  was  in  fact  the  absolute  owner  of  it. 

The  Lord  Chancellor  (Lord  Halsbury).  —  I  think  the  ordei 
made  by  the  Court  when  the  petition  was  before  it  on  a  former 
occasion  was  right.  The  case  is  covered  by  authority.  The  Court 
nf  Appeal,  in  Fx  parte  St.  John  the  Baptist  College,  Oxford,  52  L.  J. 
(Jh.  268,  22  Ch.  D.  93,  held  that  money  paid  into  Court  under  the 
Lands  Clauses  Consolidation  Act  is  "  cash  under  the  control  of  the 
Court,"  and  is  capable  of  being  invested  as  sucli.  On  the  question 
of  costs,  if  it  were  a  case  of  capricious  change  of  investment,  the 
question  might  arise  whether  we  ought  to  require  the  railway  com- 
paay  to  pay  the  costs;  but  that  is  not  the  case  here.  The  change 
wrvs  the  act  of  the  Government :  and,  in  my  opinion,  the  railway 
company  ought  properly  to  pay  the  costs  of  this  investment. 

Cotton,  L.  J.,  concurred. 

LiNDLEY  L.  J.  —  I  had  some  misgiving  as  to  whether  there 
might  not  have  been  some  oversight  in  making  the  order  made  on 
tlie  previous  occasion.  I  will  add  a  few  words,  though  it  is  not 
usunl  to  do  so  in  these  cases.  Tlie  case  ui  Fx  parte  St.  John  the 
Baptist  College,  Oxford,  52  L.  J.  Ch.  268.  22  Ch.  D.  93,  whicli  has 
been  cited  to-day,  satisfies  me  that  the  Court  has  power  to  sanction 
111!'  investment  sought.  Then  as  to  the  costs.  The  question  in 
the  present  case  is  a  small  one ;  but  it  is  likely  to  be  very  impor- 
tant as  a  precedent,  on  account  of  the  number  of  persons  who  may 
be  affected  by  the  scheme  for  the  conversion  of  the  Three  per  Cent 
Consols.  I  now  think  that  the  view  taken  by  the  Lord  Justice 
BowEN  and  myself  on  the  previous  occasion  was  right.  When  the 
change  of  investiucul   jja-^  been   rfMidercd  reasonably  necessary  by 
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tlie  act  of  the  (TovcrniiuMit,  and  m)t  by  any  caprice  of  the  holder, 
1  think  it  right  th;H  tlir  itini[iiiny  shnuM  bear  the  eosts.  The 
order  will  bear  th\le  as  ol'  thi>  day. 

KNCILISH    NOTKS. 

It  was  held  by  J.nnl  ,Si;i.iJ()i;NK  (for  M.  R.)  in  Jlc  Bh/tli's  'frusls 
(1873),  L.  K.  Hi  E(|.  408,  tluit  the  Court  liad  power  under  sects. 
To  and  80  of  the  Lands  Chiuses  Consolidation  A(^t.  1.S45.  to  order 
the  eompany  to  j>ay  the  eosts  of  more  than  one  intiu-ini  investment. 
A  mortgage  nnist  l>e  (Considered  as  an  interim  and  not  a  ])ermanent 
investment;  and  he  uiih-ied  the  company  to  ]iay  the  c^osts  of  an  invest- 
ment on  mortgage  of  money  already  invested  in  consols;  and  without 
any  condition  as  to  its  being  treated  as  a  permanent  investment.  This 
decision  was  followed  by  Malins,  Y.-C,  in  lie  Sewarfs  Estate  (1874), 
30  L.  T.  355. 


No.  27.  — Re  JONES'S   TRUST  ESTATE. 

(1870.) 

RULE. 

Where  purchase-money  of  settled  land  has  been  paid 
into  Court  Vjy  a  railway  company  under  the  Lands  Clauses 
Consolidation  Act,  1845,  the  circumstance  that  a  })etition 
for  re-investment  is  presented  by  persons  absolutely  entitled 
to  the  fund  does  not  avoid  the  right  to  have  the  costs  of 
the  re-investment  paid  by  the  company. 

Re  Jones's  Trust  Estate. 

3y  L.  .7.  Ch.  l',)0-ntl   (s.  c.  IS  W.  R.  .-312). 

[190]   Laiifts  f'l(iuse.-<  Act.  —  LdndowiK-r^  har'mg  .\l).<i>hitr    Tith-  hftween  them.— 
Costs  of  lle-inrpMinent  hi  Land  to  he  conreijed  to  Different  Uses. 

A  railway  company  took,  under  their  compulsory  powers,  land  which  was 
settled  in  such  a  way  that  a  father  and  son  liad  at  that  time  between  them 
the  absolute  beneficial  interest.  The  purchase-money  as  fixed  by  arbitration 
having  been  paid  into  Court:  Ifehl.  that  the  owners  were  entitled  to  have 
part  of  the  fund  paid  out  to  them  as  absolutely  entitled,  and  at  the  same  time 
to  have  another  part  re-invested  in  the  purchase  of  land,  to  be  settled  to  sonie- 
\vhat  different  u-es.  at  the  expeuse  of  the  company. 
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The  petition  having  asked  that  part  of  the  fund  should  be  upplied  in  pay- 
iiis^  off  a  mortgage  created  after  the  payment  into  Court,  the  petitioners  had 
to  pay  the  costs  of  the  mortgagees'  appearance. 

Under  the  will  of  Jeiikiu  Jones,  deceased,  certain  real  estate 
had  become  vested  in  trustees  during  the  life  of  Frederick  Jones 
Ta^•lor,  upon  trust  to  receive  the  rents  and  profits  thereof,  and  to 
]);iy  thereout  to  the  said  Frederick  Jones  Taylor  the  weekly  sum  of 
lbs.  M.  during  his  life,  subject  to  a  proviso  that  such  payment 
should  cease  and  determine  if  the  said  Frederick  Jones  Taylor 
slioukl  sell  and  dispose  of,  or  by  any  legal  and  binding  deed  or 
instrument  part  with  or  anticipate  the  receipt  thereof,  or  become 
l)nnkrupt,  or  take  the  benefit  of  any  Act  for  the  relief  of  insolvent 
<lt'htiirs  ;  and  after  the  death  of  the  said  Frederick  Jones  Taylor, 
or  the  determination  of  his  interest  in  manner  aforesaid,^  the  said 
real  estate  was  devised  (in  the  events  which  had  happened)  to  his 
son,  Frederick  Taylor,  in  fee,  on  his  attaining  twenty-one,  wliich 
he  did  in  1864. 

In  1865  the  property  in  question  was  taken  by  the 
London,  Brighton,  and  South  *  Coast  Kail  way  Company,  [*  191j 
and  £950,  the  value  thereof  as  found  by  arbitration,  was 
paid  into  Court.  Afterwards,  under  an  order  dated  the  24th  of 
February,  1866,  and  made  on  the  petition  of  the  two  Taylors 
(father  and  son)  and  the  trustees,  the  said  sura  of  £950  was 
invested  in  the  purchase  of  £1088  16.5.  6d  Bank  £3  per  cent 
annuities. 

By  an  indenture  of  the  23rd  of  April,  1868,  Frederick  Taylor 
mortgaged  his  reversionary  interest  in  the  fund  in  Court  for  £250. 

A  petition  was  now  presented  by  Frederick  Jones  Taylor,  Fred- 
erick Taylor,  and  the  trustees  of  Jenkin  Jones's  will,  stating  (he 
above  facts,  and  tiiat  the  petitioners,  the  Taylors,  luul  lately 
entered  into  an  agreement,  conditional  on  the  ap])roval  of  Ihc 
Court,  for  the  purchase  of  certain  freeliold  hcreditaincuts  foi'  £305. 
The  petition  prayed  that,  in  case  the  title  should  he  ai)])rov('d,  ,i 
})roper  conveyance  of  the  said  hereditaments  to  lli(>  use  of  tin' 
])etitioner,  Frederick  J(mes  Taylor,  for  life,  with  rcinnindi'r  Id  iIm- 
use  (tf  the  petitioner,  Frederick  Taylor,  in  fi^e,  might  be  directed 
to   h(^   settled  ;  that  upon   th(3  due  execution   of    sucli  conveyance 

'  The  will   was  obscurely  wonloil,  and     lialf  of  flie  pctitioiior.t,  and    not.  di.i|)ulcd, 
iiiiu^lit  pcrliaps  luivo  admitted  a  different     that  its  effect  was  as  above  stated, 
construction  ;  but  it  was  assumed  ou  be- 
VOL.  XXII.  —  17 
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by  all  proper  parties,  the  said  sum  of  £.S05  might  be  directed  tn 
be  raised  by  sali*  nf  part  of  the  fund  in  Court,  and  be  paid  t«>  sucli 
}>erson  nr  persons  as  shouUl  be  certified  to  be  entitled  to  receive 
the  same;  tliat  the  said  mortgage  debt  of  X'ioO,  and  int(M-est, 
miglit  be  directed  to  lio  raised  by  sale  of  a  furthci-  )i;irt  of  ilic 
same  fund,  and  paid  to  the  mortgagees  therein  named  ;  that  the 
balance,  togetiier  with  any  dividends,  might  be  paid  to  th(,'  peti- 
tioners, the  Taylors;  and  that,  pursuant  to  the  80th  section  of  the 
I^nds  Clauses  Act,  the  comi>any  might  be  ordered  to  pay  to  the 
petitioners  their  costs  as  therein  provided  for,  including  the  costs 
of  the  re-iuvestment  in  land. 

Mr.  Kingdon,  for  the  petitioners. 

Mr.  Kekewich,  for  the  railwa}'  company,  objected  to  pay  the 
costs  of  the  re-investment,  on  the  ground  that  the  petitioners 
were  between  them  absolutely  entitled  to  the  fund.  The  69tli 
section  of  the  Act  was  expressed  by  way  of  alternative,  tliat  the 
money  was  to  be  applied  either  in  the  purchase  of  other  lands,  or 
to  the  other  ]iurposes  therein  mentioned,  or  in  payment  to  any 
party  becoming  absolutely  entitled,  so  that  the  petitioners  could 
not  at  the  same  time  claim  to  have  part  paid  to  them  as  absolutely 
entitled,  and  another  part  applied  in  the  purchase  of  other  lands. 
It  was  true  that  Lord  Justice  Turner  had  on  one  occasion  — 
BcDe  Beau'voir,  29  L.  J.  Ch.  .567,  2  De  G.F.  &  J.  5  —  intimated  an 
opinion  that  even  an  owner  in  fee  could  claim  a  re-investment  in 
land  at  the  company's  expense  ;  but  it  was  a  mere  dictum,  tlie 
ease  not  calling  for  a  decision  on  the  point.  At  all  events  the 
])etitioners  had  no  right  to  have  a  re-settlement  at  the  expense 
of  the  company. 

Mr.  E,  S.  Ford,  for  the  mortgagees,  a.sked  to  have  their  costs 
provided  for,  including  the  costs  incurred  by  them  in  obtaining  a 
stop  order  upon  the  fund. 

See  Woddilove  v.  Taylor,  17  L.  J.  Ch.  408,  6  Hare,  307. 

•Tames,  V.-C,  considered  that  neither  of  the  circumstances  relied 
on  would  take  away  the  right  of  the  petitioners  to  have  other 
land  conveyed  to  them  at  the  expense  of  the  company  in  place  of 
the  land  taken  by  the  company.  Order  as  prayed,  except  that 
tlie  costs  of  the  mortgagees,  including  those  of  the  stop  order, 
were  to  be  jjaid  by  the  fjetitioners. 


R.  C.  VOL.  XXII.]       SECT.  III.  —  PURCHASE   OF   LAND.  259 

No.  28.  —  Falkner  v.  Somerset  and  Dorset  Ky.  Co.,  L.  R.  16  Eq.  458,  459  — Rule. 

ENGLISH  NOTES. 
It  .should  be  observed  tliat  the  power  of  investment  of  purchase- 
money  paid  into  Court  under  the  Lands  Clauses  Consolidation  Act, 
1845,  or  any  similar  Act,  is  enlarged  by  the  Settled  Land  Act,  ISS'i, 
sects.  21  and  23,  and  the  same  provision  as  to  costs,  &c.,  apply  as  if 
the  modes  of  investment  were  authorised  by  the  Act  under  which  the 
money  was  originally  paid  into  Court.  This  provision  was  applied 
by  Pearson,  J.,  in  Bi  re  Hanhtiry's  Trusts,  Weekly  Notes,  14  June, 
1883,  who  ordered  the  payment  by  the  corporation  the  (Commis. 
sioners  of  Sewers)  of  costs  of  re-investment  in  one  of  the  newly 
authorised  securities,  although  it  was  opposed  by  the  commissioners. 


No.  28.  — FALKNER   v.  SOMERSET  AND   DORSET   RAIL- 
WAY   COMPANY. 

(1873.) 

RULE. 

A  RAILWAY  company  cannot  take  the  stratum  of  ground 
for  a  tunnel  without  taking  the  surface  ;  and  if  tlie  surface 
abvjve  the  tunnel  cuts  through  what  is  properly  part  of  a 
house  (in  the  country)  the  whole  of  the  premises  properly 
belonging  to  the  house  must  be  taken. 

Falkner  v.  Somerset  and  Dorset  Railway  Company. 

L.  R.  16  Eq.  458-461  (s.  v..  42  L.  J.  Cli.  8.51 ). 

Landii  Clauses  Consolidat!.07i  Act,  184')  (S  Vict.  c.  18),  ss.  92,  93.  —  House  [458] 
or  other  BiiUdiiu/.  —  Mdvkrt-Garden. 

A  piece  of  land,  '-'a.  2u.  20i'.  in  extent,  situate  in  tlie  neighbour] lood  of  lm(. 
not  within  the  city  of  Bath,  was  surrounded  by  a  ring  fence,  and  liad  for  many 
years  been  used  as  a  market-garden.  About  twenty-five  years  ago  a  cottage, 
consisting  of  three  rooms  nine  feet  in  height,  with  two  cellars  .snital>le  for 
storing  fruit  and  vegetables,  was  erected  near  a  roatl  forming  part  of  I  he 
boundary  of  the  land  for  the  purpose  of  being  occupied  hy  the  tenant 
of  the  *  garden.  A  railway  company  drove  through  this  piece  of  land  [*t5!*] 
a  tunnel  which  passed  under  one  corner  of  the  cottage,  and  divided  tlie 
land  into  two  portions,  one  of  wliich  was  less  than  half  an  acre  :  — 

Held,  tliat  the  company  were  not  bound  to  take  the  whole  i>iece  of  laml. 
l)ut  only  the  part  lying  above  tlie  tunnel,  the  cottage,  and  the  piece  of  lanii 
lying  between  the  cottage  and  the  road  ;  and  also,  if  the  owner  required  it, 
the  severed  portion,  which  was  less  than  half  an  acre. 


2H0  KVILWAVS     \NI>    OTIIKK    I'l'lil.K^    T  N  hKKTA  KINGS. 
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The  plaintilV  wa.s  the  owner  in  fee  simple  npon  certain  trusts 
of  a  piece  d'  Uuid  nf  '2a.  ill;.  'JOi*.  in  extent,  situate  ^\illliu  the 
niunieipal  boumlai'V  of  the  I'ity  of  llalh,  in  tiie  iniine(liate  uei^li- 
hourhnod  of  il\velliu«i-houses,  hut  mol  ((iniiik'tely  sui'iounded  1>\ 
them.  The  land  was  conqiriseil  wilhin  a  riuL;  i'enee,  and  had  heen 
fur  many  years  used  as  a  market-garden,  ami  was  still  sd  used. 
.Vbout  twenty-tive  years  ago  a  cottage  was  erected  tiierenn,  (oi  llie 
purpose  of  being  occuiiied  by  the  tenant  of  the  garden  in  eonuec- 
tiitu  therewith.  Tiiis  cottage  consisted  of  three  rooms,  nine  feet 
in  height,  with  two  large  cellars  suitable  for  storing  vegetables 
and  fruits.  It  was  built  within  a  few  feet  of  the  Dath  and  AVells 
Iload,  on  which  the  land  alutted.  Tn  front  of  it  w'ere  some 
ornamental  flower-beds,  which,  however,  did  not  occupy  the  whole 
space  between  it  and  the  road.  The  land  and  cottage  were  in 
the  occupation  of  a  market-gardener  as  tenant  from  yeai'  to  year. 
The  neighbouring  houses  were  gentlemen's  residences,  having 
gardens  very  much  less  in  e.xtent  tlian  the  piece  of  land  in  ijues- 
tion.  The  Somerset  and  I)or.s;et  Uailway  Company  in  making 
their  line  drove  through  this  piece  of  land  a  tunnel  which  passed 
under  one  corner  of  the  cottage,  and  divided  the  land  into  two 
portions,  one  of  w^hich  was  less  than  half  an  acre.  The  company 
in  the  first  instance  served  notice  of  their  intention  to  take  so 
much  of  the  land  as  formed  the  site  of  the  tunnel;  Itut  they 
afterwards  claimed  to  Ije  entitled  to  take  simply  an  easement  or 
right  of  tunnelling  under  the  land.  The  plaintiff  insisted  that 
they  were  bound  to  purchase  part,  if  not  the  whole,  of  the  piece 
of  land,  and  this  suit  was  instituted  for  the  purpose  of  having  it 
determined  how  much  the  company  were  bound  to  take. 

One  question  in  the  cause  was  whether  the  land  was  situate 
in  a  town  or  built  upon  within  the  meaning  of  the  i'ord  section 
of   the  Lands  Clauses  Consolidation  Act,  1845.     The  Court  held 

that  it  was  not. 
[*4G0]  *Mr.  Southgate,  Q.  C,  and  Mr.  IJagshawe,  for  the 
plaintifT:  — 
It  is  (juite  clear  that  the  defendants  must  take  the  cottage,  of 
which  they  take  part.  They  must  also  take  the  site  of  the  tunnel^ 
and  not  merely  an  easement :  Funmchn  v.  Manchester  and  AUrin- 
chant  Railnxiy  Compaiiij,  1  Ex.  723  ;  ,'^parroiv  v.  Oxford,  Worcester, 
and.  IFolverhampton  Bailwaij  Corn^iany ,  2  D.  M.  &  G.  94 ;  and 
even  if   this  were  not  so,  the  company  would  be   precluded  by 


K.  C.  VOL.  XXII.]        SECT.  III. PURCHASE    OK    LAND.  261 

No.  28.  —  Falkner  v.  Somerset  and  Dorset  Ry.  Co.,  L.  R.  16  Eq.  460,  461. 

their  notice  to  treat  from  taking  an  easement  simply.  We  fuitlier 
say  that  the  whole  piece  of  land  is  appurtenant  to  the  cottage, 
which  the  company  must  take ;  and  therefore  they  must  take  the 
whole  under  sect.  92  of  the  Lands  Clauses  Consolidation  Act. 
Grosvenor  v.  Hampstcad  Junction  Ilailwaij  ComjKiny,  1  JJe  G.  &  J. 
446  ;  Salter  v.  Metropolitan  District  Railway  Company,  L.  li.  0 
Eq.  4.32.  At  all  events  they  must  take  the  severed  portion, 
which  is  less  than  half  an   acre. 

The  decree  ought  to  be  prefaced  by  a  declaration  as  ttj  the 
amount  of  land  to  be  taken,  and  then  to  follow  the  form  of  the 
decree  in  Marson  v.  London,  Chathant,  and  Dover  Railway  Com- 
pany, L.  K.  6  Eq.  101,   L.   R.  7  Eq.  .-346. 

Mr.  Langley  (Mr.  Fry,  Q.  C,  with  him),  for  the  company  :  — 

It  is  absurd  to  speak  of  this  large  piece  of  land  as  appurtenant 
to  a  small  cottage  of  this  description.  The  test  is,  would  the  land 
pass  under  a  devise  of  the  cottage  ?  Plainly  it  would  n(jt.  In 
fact  the  cottage  is  appurtenant  to  the  land,  and  not  the  land  to 
the  cottage.  The  cottage  was  erected  and  is  occupied  with  a 
"view  to  the  more  beneficial  occupation  of  the  land  as  a  market- 
garden.  Suppose  (what  might  well  have  liappened)  that  the 
owner,  with  the  like  view,  had  thought  fit  to  build  ani»ther 
cottage  of  equal  size  on  another  part  of  the  land,  would  this  laud 
have  been  appurtenant  to  both  cottages?  or  if  not,  how  could  it 
be  appurtenant  to  either?  Another  mode  of  showing  the  same 
thing  is  to  compare  the  cottage  with  the  neighbouring  houses, 
which  are  much  larger,  but  liave  very  much  smaller  gardens. 
The  distinction  between  this  and  Salter  v.  }retropolitan  Raikray 
Co)npany  is,  that  here  the  whole  property  is  devoted  to 
purposes  of  trade  :  *  there  it'  was  not.  We  are  only  bound  [*  40 1 J 
to  take  the  site  of  the  tunnel,  the  cottage,  and  a  way  to  it. 

Mr.  Southgate,  in  nqily. 

Lord  Selbokne,  L.  C.  :  — 

The  main  question  in  this  case  appears  to  be,  whether  this 
piece  of  land  is  a  field  (tr  a  garden:  and,  as  between  tlui  two,  T  am 
of  opinion  that  it  is  a  field  and  iu)t  a  garden.  T  tliink,  therefore, 
the  company  are  only  bound  to  take  the  cottage,  the  piei:e  of  laml 
between  it  and  tlie  road,  and  tlie  land  situate  inimediatidy  abovt^ 
the  tunnel,  and  also,  if  the  jdaintiff  requires  it,  the  severed  jwrtion 
of  the  land,  whicli  is  less  tlian  half  an  aire. 


]{V2  KMIWANS    AND    orHI'i;    I'lULIC    UNOKltTAKlNdS. 
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Mr.  Soutligate. — The  plaintiff  does  require  tliat  severed  portion 
to  1>L'  lakoii. 

Lord  Si:i.|!()i:m', — Then  tlic  decieo  will  Cdntuiii  ii  .slatenieiit 
tliat  tlu>  plaiutill'  so  ve([uires.  It  will  be  prefaced  by  a  ilt'diira- 
tion  U»  the  elleet  which  I  have  just  nieiitioiicd,  and  then  will 
follow  the  form  given  in  the  case  of  Marson  v.  London,  Chalhain, 
mid  Dover  Hailwan  Covijjany,  L.  R.  6  Eq.  101,  L.  It.  7  \\y\.  540, 
to  which  I  have  been  referred. 

ExNC.LISH    xNOTES. 

In  the  case  of  Ramsden  v.  Mayiclicsti'v  and  Altrlncham  Railway  Co., 
refeiTed  to  in  the  argument  for  the  plaintiff  in  the  above  case,  the 
railway  company  had  commenced  making  their  tunnel  without  giving 
any  notice  to  treat  for  the  land  or  making  any  compensation.  They 
were  held  liable  in  an  action  of  trespass.  In  Sparrow  v.  Oxford,  Wor- 
cester, and  Wolverhampton  Railwaij  Co.,  referred  to  in  the  same  argu- 
ment, the  company  had  given  notice  to  take  part  of  a  manufactory, 
and  the  owner  had  given  them  a  counter-notice  to  take  the  whole.  It 
was  held  that  they  must  either  take  tlie  whole  or  leave  the  property 
alone,  and  could  not  escape  the  dilenuua  by  tunnelling  under  the  por- 
tion which  they  had  given  notice  to  take. 

In  Pinchln  v.  London  and  Blachirell  Railway  Co.  (1854),  5  De 
G.  M.  &  G.  851,  the  Lord  Chanckllok  intimated  his  o])iiiion  (thov.gli 
in  the  view  he  took  of  the  case  he  did  not  consider  the  point  essential 
to  the  judgment)  that  a  notice  to  treat  for  the  purchase  of  a  right 
or  easement  of  making  a  railway- by  throwing  a  bridge  over  a  ;;  ard 
belonging  to  a  manufactory  was  not  a  notice  warranted  by  the  Lands 
Clauses  Consolidation  Act,  1845;  — the  word  "hereditaments"  used  in 
the  interpretation  clause  as  a  meaning  oi  the  word  "lands"  signifying" 
corporeal  hereditaments,  and  therefore  not  including  a  right  of  way. 

AMERICAN   NOTES. 

"Any  invasion  of  property,  except  in  case  of  necessity  as  lierciofore 
explained,  either  upon,  above,  or  below  the  surface,  and  whether  temporal  y  or 
])ermanent,  is  a  taking :  as  by  constructing  a  ditch  through  it,  passing  under  it 
by  a  tunnel,  laying  gas,  water,  or  sewer  pipes  in  the  soil,  or  extending  struct- 
ures over  it,  as  a  bridge  or  telephone  wire."  Lewis  on  Eminent  Domain, 
s.  149. 

In  general,  as  to  what  constitutes  a  taking,  see  Lewis,  chapters  o-G :  a-Tcl  a 
note  in  16  American  State  Reports,  610. 
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No.  29.  —  GEOSVENOE  (Lord)  v.  HAMPSTEAD  JUNCTION 
EAILWAY  COMPANY. 

(1857.) 

No.  30.  — BARNES   v.   SOUTHSEA  EAILWAY   COMPANY. 

(1884.) 

RULE. 

The  word  "house"  in  the  92nd  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  is  to  be  interpreted  in  the 
sense  in  which  it  is  usually  interpreted  in  legal  documents. 

Grosvenor  (Lord)  v.  Hampstead  Junction  Railway  Company. 

1  De  G.  &  J.  446-455  (s.  c,  26  L.  J.  Ch.  731). 

Hallway  Companij.  —  Notice  to  Trent.  — Lands  Clausts  Consolidation  Act,  1845. 
—  What  is  part  of  a  House. 

Trustees  of  a  charity  purchased*  land  and  covenanted  to  erect  upon  it  [446] 
buildings,  consisting  of  a  hall  in  the  centre,  with  almshouses  (some  on 
each  side  of  the  hall,  and  others  forming  wings  of  the  main  building),  witli  ;i 
garden  in  the  centre.  A  poi'tion  was  to  be  built  within  a  specified  time,  and 
the  rest  as  funds  were  subscribed.  IJefore  more  than  tlie  centre  was  com- 
pleted a  railway  company,  under  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act,  required  to  take  a  portion  of  the  land  which,  when  the  design  was 
•complete,  would  be  part  of  the  garden  in  front  of  one  of  the  intended  (but 
then  unbuilt)  almshouses.  Held,  that  the  land  was  part  of  a  house  within  tlu^ 
meaning  of  the  92nd  section  of  the  Act. 

This  was  an  appeal  from  the  refusal  by  Vice-Chancellor  Wood 
of  a  motion  for  an  injunction  to  restrain  the  defendants  the 
Hampstead  Junction  Eailway  Company  from  taking  a  part  of 
what  was  alleged  to  be  a-  "house"  without,  taking  the  remainder, 
according  to  the  92nd  section  of  tlie  Lands  Clauses  Consolidation 
Act.i 

The  property  in  (juestion  consisted  of  a  piece  of  land  in   Front 
of   the    site    of    one  of   an    intended    row    of  almshouses 
*held  by  a  charitable  society  called  the  St  Pancras  Alms-    [*447] 
house  Institution,  under  the  following  title:  — 

1  Sect.  92.  "That  no  party  shall  at  only  of  any  house  or  other  huildiiiff  or 
any  time  be  required  to  sell  or  convey  to  manufactory,  if  such  party  lie  willing  ami 
the  promoters  of  the  undertaking  a  jiiut     ai)]c  to  .'sell  and  convey  tlie  wliolc  thereof." 
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l>y  articles  uf  a^lVL•llU'nl  daicd  iln'  L'!>tli  .lamiaiy,  ]8r)2,  ami 
ontoreu  inti>  by  and  betwotMi  a  ct>riH)ratioii  called  "  Tlie  (ruveriiessL'.'-' 
lienevnlent  In.stitntion,"  and  the  iilaiutilis,  who  were  trnstees  nf 
the  St.  Tancras  Alni.shon.?es  lustitntion,  of  the  second  ]iail,  tin; 
(xovernesM's'  In.stitntion  agreed  to  sell  to  the  plaintin's  iliu  land 
delineated  in  a  plan  thereto  annexed,  for  the  purpo.se  of  ii:i\inL>  cer- 
tain alnishouse.s  Imilt  thereon  by  the  Almshouses  Tnstilnlion,  ac- 
cording to  certain  })lans  already  approved  by  the  ( Jovernesses' 
Institution.  And  it  was  thereby  agreed  that  the  centre  portion  of 
the  almshouses,  with  accommodation  for  twelve  inmates,  as  specified 
in  a  jdan  referred  to,  should  be  erected  and  com})leted  within  five 
years  from  the  date  of  the  agreement,  and  the  lemainder  as  .soon  after 
as  the  state  of  the  almshouses  funds  would  allow.  Tlie  ])lans  aji- 
proved  of  delineated  a  row  of  alm.shouses,  with  a  hall  in  the  centre, 
wings  at  each  end,  and  a  gaiden  or  pleasure  ground  in  front. 

Pursuant  to  the  said  agreement,  the  plaintiffs,  in  the  month  of 
February,  1852,  took  possession  of  the  land.  They  afterwards 
entered  into  a  contract  with  builders,  dated  the  11th  October, 
1852,   for  carrying  the  first-mentioned  agreement  into  effect. 

There  was  annexed  to  this  contract  a  plan  which  showed  the 
design  of  the  intended  buildings,  and  according  to  which  there  was 
to  be  a  centre  [)art,  which  w"as  to  be  a  hall  with  proper  offices 
annexed  ;  and  there  were  to  be  three  houses  on  each  side  of  the 
centre  building,  which  were  to  be  completed  in  the  first 
[*  448]  instance  and  within  eight  *  montlis.  As  to  the  other 
portion  of  the  building,  which  included  additional  alms- 
houses on  each  side  of  those  already  referred  to,  and  the  two  wings 
besides  those  additional  almshouses,  the  contract  provided,  that 
these  two  several  wings^  and  the  remaining  portions  of  the  in- 
tended almshou.ses,  together  with  all  works  and  things  incident 
thereto,  and  together  also  with  three  hundred  feet  of  the  boundary 
wall  in  the  rear  of  each  of  such  wings,  should  be  respjectively  com- 
menced and  should  be  respectively  completed  in  manner  therein 
mentioned  at  or  within  such  respective  spaces  or  times  as  the 
trustees  should  from  time  to  time  direct. 

Pursuant  tr)  the  terms  of  the  contract,  the  builders  proceeded  to 
erect  a  portion  of  the  works,  and  before  the  15th  July,  1854,  the 
centre  or  middle  portion  of  the  line  of  building  was  completed,  in- 
cluding the  common  hall,  library  room,  and  offices. 

Py  an  indenture  dated  the  16th  August,  1853,  the  site  was  con- 
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veyecl  to  the  trustees,  who  thereby  covenanted  that  the  land  should 
l)e  used  and  employed  for  the  purpose  of  erecting  and  building  alms- 
liDUses  thereon  by  the  St.  Paucras  Almshouses  Institution,  together 
with  suitable  gardens  and  offices  thereto,  according  to  the  plans. 

The  plaintifl's,  as  trustees  of  the  almshouses,  had  on  their  part 
fully  performed  up  to  the  present  time  the  terms  of  the  agreement 
of  the  16th  August,  1853,  and  of  the  contract  with  the  builders,  and 
of  the  conveyance  of  the  site,  and  had  altogether  expended  on  tlie 
land  in  so  doing  nearly  £3000. 

The  defendants  were  incorporated  uuder  an  iVct  of 
*  Parliament  of  the  16  &  17  Vict.,  intituled  "An  Act  for  [*  449] 
making  a  railway  from  the  London  and  North-Western 
Pailway  at  Willesden  to  the  North  London  liailway,  witli  a 
?>ranch  to  the  North  and  South-Western  Junction  Railway,  to  be 
called  the  Hampstead  Junction  Railway,  and  for  other  purposes," 
and  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 
were  made  part  of  the  Act,  which  empowered  the  defendants  to 
take  lands,  including  the  site  conveyed  to  the  defendants  as  above 
mentioned. 

On  the  loth  Jul}',  1854,  the  usual  notice  was  served  by  the 
company  on  the  plaintiffs'  solicitor,  requiring  to  take  a  }ii)rtion  of 
the  land,  being  a  part  of  that  intended  to  be  used  as  a  garden  in 
front  of  one  of  the  intended  almshouses  not  yet  in  course  of  erection, 
whereu])on  the  plaintiffs  required  the  defendants  to  take  the  whole 
or  no  part  of  the  site  conveyed  to  the  plaintiffs,  assigning  as  a 
reason,  among  others,  that  the  part  which  the  com])any  proposed 
to  take  was  a  portion  of  a  continuous  tenement,  which,  by  the 
abstraction  of  such  part,  would  be  entirely  destroyed  for  the  pur-' 
poses  for  which  the  land  had  been   purchased. 

The  company  disputed  their  liability  to  take  the  whole,  and 
gave  notice  of  their  intention  to  proceed  under  the  coiniuilsory 
<'lauses  of  the  Lands  Clauses  Consolidation  Act,  by  giving  a  bond 
uuder  those  provisions. 

After  some  further  communicatiins  In'tween  the  ])arti(!s  ihc  liill 
in  the  present  suit  was  filed,  praying  tluit  tii(3  railway  (•iuui)any 
nn'ght  be  restrained  by  injunction  from  entering  \\\)o\\,  taking  ])os- 
session  of  or  otherwise  intermeddling  wifli  th(!  said  ])iec(;  of  ground 
and  premises  or  any  part  thercf;!',  and  from  comnifucing  or  cariying 
on  any  railway  or  otlier  works  or  operations  in  or  njion  or 
*  affecting  the  said  piece  of  land  and  premises,  or  any  part  [*  450 ] 
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ihereof;  iuul  ihal  it  might  bi' (Icclaicd  tli;il  tlie  viiil\v;iy  coiii)iany 
were  cuinpellalile  to  take  tlie  whole  ol"  the  .saiJ  piece  of  huul  and 
premises,  aiul  not  merely  .sucii  part  thereof  a.s  wa.s  .'^pecilird  iu 
iheir  notice,  ami  that  it  might  be  ordered  and  decreed  accordinuly. 
The  ^*U'H-(.'llANCELLOl;,  in  refu.sing  the  injunction,  said,  that 
looking  at  the  whole  circum.stances  of  the  ca.se,  he  could  not  say 
that  any  portion  of  a  "  house  "  had  been  taken.  It  appeared  to  his 
Honour  that  the  portion  as  to  which  notice  had  been  given, 
being  a  portion  of  land  not  yet  built  \ipon  at  all,  could  not 
be  considered  part  of  a  house  or  building.  Tlie  question  seemed  to 
be,  whether  any  portion  of  the  land  propo.sed  to  l)e  taken  by  the 
company  would  pass  by  a  grant  of  the  only  portion  of  the  building 
which  had  been  at  present  erected,  namely,  the  centre  portion.  If 
aconveyance  had  been  made  of  that  portion,  his  Honour  apprehendeil 
that  it  would  not  have  passed  any  portion  of  the  land  required  by 
the  notice,  for  there  was  nothing  which  amounted  to  a  curtilage  for 
the  use  of  the  part  already  built  upon.  It  was  true  that  it  might, 
when  the  whole  was  complete  and  built  upon,  have  been  turnetl 
into  a  curtilage,  but  it  had  not  by  usage  or  otherwise  acquired  that 
character.'  It  had  not,  therefore,  become  any  part  of  that  house, 
which  was  the  centre  building,  and  which  was  the  only  building 
which  had  been  yet  erected,  and  seemed  to  be- a  complete  building. 
It  was  not  necessary  for  him  to  consider  wliat  would  have  been 
the  result  if  the  other  portion  had  l)ecn  built,  or  wliethei-,  in  that 
case,  the  defendants  could  have  contended  that  tlie  almshouses 
were  to  be  taken  as  separate  tenements,  if  the  whole  had  been 
erected  ;  or  have  insisted  on  taking  away  any  number  of  the  tene- 
ments they  pleased  leaving  the  others  standing.  His  Honour  appre- 
hended that,  when  the  whole  was  completed  and  sur- 
[*  451  ]  rounded  with  *  railings  as  intended,  the  garden  would 
have  formed  one  complete  curtilage  to  this  species  ol 
collegiate  establishment ;  but  at  present  the  land  in  question  did 
not  appear  to  be  part  of  either  a  house  or  building,  or  a  curtilage  of 
a  house  or  building,  or  anything  to  which  with  propriety  the  term 
part  of  a  hou.se  or  building  could  be  attached. 

From  this  decision  the  Plaintiffs  appealed. 

Mr.  Willcock  and  Mr.  Torriano,  in  support  of  the  appeal. 

A  grant  of  a  "  house  "  will  pass  a  curtilage,  and  this  piece  of 
land  IS  the  curtilage  to  the  Ijuilding.  Doc  v.  Collins,  2  T.  K.  498 ; 
Bettisivorth's  Case,  2  Co.  Rep.  32  a  ;  Co.  Litt.  5  b ;  Cardm  v.  Tuck, 
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Oro.  Eliz.  89  ;  Smith  v.  Martin,  2  Sauiid.  400 ;  Shepp.  Touch.  94. 
The  priuciph^,  of  Stone  v.  Commeixial  Railway  Compaiiy,  9  Sim. 
()21,  4  MyL  &  Cr.  122,  is  against  the  defendants ;  see  also  Taylor 
V.  Clemson,  2  Q.  B.  978,  1036.  The  building,  now  only  in  part 
erected,  cannot  be  considered  a  set  of  separate  houses,  it  is  one 
mansion  occupied  by  a  number  of  inmates  who  are  under  one  com- 
mon control ;  attend  the  same  place  of  worship ;  have  a  general 
common  room  ;  a  common  washhouse  and  a  common  cistern.  To 
this  building  the  piece  of  land  is  the  curtilage  which  would  pass 
by  a  grant  of  the  "  house,"  and  the  word  is  not  in  favour  of  a  pub- 
lic company  to  be  construed  as  less  extensive  in  an  Act  of  Parlia- 
ment tlian  in  a  deed.  Moreover,  the  defendants  are  bound  by 
their  first  notice,  which  shows  an  intention  to  cut  off'  a  corner  of  one 
building.  Sparroiv  v.  Oxford,  Worcester,  and  Wolverliamptoii 
Railway   Company,  2  De  G.   M.  &   G.  94. 

*  Mr.  Speed  (with  whom  was  Mr.  Rolt),  for  the  railway  [*  4-32] 
company  : 

The  word  "  house,"  in  this  section  of  the  Act,  is  used  in  a  more 
restricted  sense  than  usual,  for  otherwise  the  additional  word 
"  building "  would  have  been  unnecessary.  Nor  is  there  any 
havuship  in  so  construing  it,  for  the  Act  of  Parliament  contains 
ample  provisions  for  compensation,  and  the  plaintiffs  may,  under 
those  provisions,  if  justice  require  it,  obtain  as  large  a  sum  for 
corapensation  as  if  the  whole  building  were  taken.  The  appellants, 
hovvever,  wish  to  attribute  to  the  word  "  house"  even  a  la.i',i;er 
meaning  than  it  legally  has,  and  in  substance  contend  for  an  intcr- 
})retation  wiiich  would  make  it  synonymous  witli  tbe  word  "mes- 
suage," a  term  of  much  larger  import,  and  which  does  not  (jccur  in 
the  section  in  question.  Xor  can  this  land  be  said  to  be  ))art  nf 
the  "curtilage,"  even  supposing  tbe  curtilage  to  be  inclinU'd  in  lln' 
word  "house"  in  the  section.  The  language  of  4  Kdw.  1.  s. 
1,  shows  that  the  meaning  of  "  curtila<>e  "  is  different  from  tiinl  of 
th(!  word  "garden,"  the  words  of  that  Act  being  "  with  the  gardens, 
curtilages,  dovehouses,"  &c.  If  one  building  in  the  Temple  weiti 
taken,  must  the  whole  inn  be  purchased  ? 

The  Lord  Justice  KxNIGHT  Bruce  :  — 

The  singular  manner  in  which  the  92nd  section  of  the  Land.s 
Clauses  (Jonsolidation  Act  is  worded  gave  rise  to  questions  as  to 
the  tru(3  meaning  of  llie  word  "  lious(!,"  contained  in   t)iat  section  ; 
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wlietlier  it  was,  or  was  not,  tt»  be  coii.^^iiknvd  as  used  in  a  uiure 
limited  .>-eiiso  llian  ilial  in  which  the  hiw  ii;t'iierally,  it'  not  iini\ei- 
sully,  under.-^iands  ii.  Ihit  1  ihuu^ht  that  all  such  (|uesti()ns  iiad 
hev'ii    set    at    rest;    and    thai,    tor    the    saki*    of    Lj(Mii'ral    conven- 

ienee  and  fur  tlu-  sakt'  of  milinary  justice  tn  ]iii\at(' 
[     -i'*^']    *  l»ro[irietors,  it  had  hi'en  considered  right  td  read  ihe  word 

"hou.se"  in  that  section  in  its  ordinaix'  legal  seiisr.  If 
tiiat  be  so,  then,  ni  my  \  iew  of  the  case  (with  the  utmost  resjiect 
and  deference  —  which  no  man  can  express  more  sincerely  than  I 
do  —  for  the  opinion  of  the  learned  Vice-Chancellor  Wood,  if  I  am 
differing  from  it),  the  railway  company,  in  proposing  to  take  this 
land  —  although  they  do  not  propose  to  touch  the  actual  build- 
ing—  are  proposing  to  take  ])art  of  a  "  house,"  and  are  ther«^.^)re 
liable  to  an  injunction,  which  1  tlimk  ought  to  be  granted. 

The  Lord  Justice  Turnek:  — 

This  question  arises  upon  tlu'  construction  of  the  92nd  section 
of  the  Lands  Clauses  Consolidation  Act,  by  which  it  is  cnajfed 
"  That  no  party  shall,  at  any  time,  be  required  to  sell  or  convey  to 
the  promoters  of  the  undertaking  a  part  only  of  any  hou.se  or  otjivr 
building  or  manufactory,  if  such  j'arty  be  willing  and  able  to  :-.  II 
and  convey  the  whole  thereof."  The  argument,  on  the  i)art  of  <  '.ic 
railway  company,  as  I  understand  it,  is  this: — that  ii.  Ute 
descriptive  words  "jjart  only  of  any  house  or  other  buildini.f  or 
manufactory,"  the  word  "  building"  interprets  the  word  "  hous.  '  ,-o 
as  to  confine  the  latter  word  to  the  actual  edifice  or  structure  ^'f  a 
house.  T  cannot,  however,  agree  in  that  construction ;  on  tlu; 
contrary,  I  think  that  the  word  "  l)uilding,"  hi  this  section.,  was 
in.serted  for  the  purpose  of  extending  the  provision  of  the  sertion 
to  erections  which  might  not  fall  within  the  descri])tion  o''  the 
word  "  house  ; "  to  buildings  not  being  houses.  I  think,  thci.fon', 
that  the  question  we  have  to  consider  is,  whether  tlw  ])ro]  erty, 

which  the  company  are  proposing  to  take,  is  ''  part  of 
[*  4."4]   any  house,"  without   reference  to  any  such   *  liniilctl  v  on- 

struction  as  is  contended  for  by  the  company. 
I  know  of  no  means  by  which  we  can  interpret  the  n\  ord 
"house"  in  this  section,  except  by  a  reference  to  the  legal  ron- 
struction  put  upon  that  word  in  other  instruments.  I  take,  thv.re- 
fore,  the  question  to  be,  what  would  pass  under  a  conveyanc  pf 
the  house?     That,  as  I  think,  must  be  judged  of  by  the  particidar 
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situation  and  circumstances  of  the  property  at  the  time.  Now. 
the  circumstances  appear  to  be  these  :  —  that  in  front  of  the  line 
of  buildings,  at  a  little  distance  from  them,  lies  a  road,  and  that 
between  the  houses  and  the  road  there  is  an  open  space  iuterveu 
ing.  Would  that  open  space  pass  by  the  description  of  "  the 
house  "  in  a  conveyance  ?  In  my  opinion  it  would  ;  and  1  think 
so  the  more,  because,  when  I  refer  to  the  plans  of  the  property, 
the  intention  evidently  was,  that  the  intervening  land  shoukl 
constitute  a  garden  to  the  almshouses,  and  should  be  se])arated  by 
an  iron  fence  from  the  road. 

If,  then,  this  intervening  land  would  legally  pass  by  the  descrip- 
tion of  "  the  house,"  there  is  nothing  further  to  consider,  except 
the  question,  whether  the  railway  company  does,  or  does  not,  pro- 
pose to  take  any  part  of  that  intervening  land.  It  is  clear  that  it 
does,  because  it  proposes  to  pass  over  and  take  parts  of  the  land 
which  would  be  immediately  in  front  of  one  of  what'  Mr.  Speed 
calls  "  these  separate  tenements."  If  the  company  could  maintain 
the  argument,  that  this  buildhig  was  composed  of  "  separate  tene- 
ments," it  might  be  arguable,  that  only  that  tenement  ought  to  be 
purchased,  in  front  of  which  the  piece  of  land  taken  was 
situate.  But  I  think  it  in  *  vain  to  argue,  that  these  can  [*  455  ] 
be  considered  as  separate  tenements. 

As  the  company,  therefore,  take  parts  of  what  I  consider  to  be 
the  "  house,"  according  to  the  legal  construction  of  the  word,  they 
must,  under  the  Act,  take  the  wliole ;  and  this  injunction,  there- 
fore, must  go. 

Barnes  v.  Southsea  Railway  Company.. 

27  Ch.  D.  536-544  (s.  r.  51  L.  T.  702;  .32  W,  R.  976). 

Ilu'dwaii  Compani/.  —  Notice  to  Treat.  —  "  llousrj.^^  —  Lands  Clauses  Con-  [536] 

solhlatloji  Art,  1815. 

A  liou.so  and  garden  were  surrounded  by  a  wall.  \  gateway  in  the  wall 
opened  into  a  paddock  surrovuided  by  a  liigli  bodge  of  an  ornamental  kind. 
From  the  gateway  the  back  road  to  the  liousc  passed  througli  iJie  paddock  to 
a  public  roafl  which  ran  along  the  far  side  of  the  paddock  fence  : 

Held,  that  the  paddock  was  part  of  the  liouse  within  sect.  92  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

In  1874  the  plaintiff  purclia.sed  a  piece  of  freehold  land  in  iIh^ 
parish  of  Tortsea,  Southampton,  ah  r,;t  51)0  feet  in  Icngtli  by  '.l.j   in 
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luvadth,  and  bounded  on  the  east  and  west  by  public  roads  called 
ivspeetively  Festing  Road  and  Soynmur  Lane.  On  tlii.s  \nvce  ol" 
l;ind  the  plaintitV  built  a  dwelling-house  fur  his  own  occupation, 
tiie  front,  with  ornamental  grounds  and  carriage  drive,  facing 
Testing  Road.  Part  of  the  land  at  the  rear  of  and  immediately 
adjoining  the  house  he  laid  out  as  a  kitcheli-garden,  and  the  w- 
mainder  of  tlie  land  up  to  Seymour  Lane,  except  a  piece  occupied 
by  the  private  road  hereafter  mentioned,  he  retained  as  a  pasture 
paddock,  of  rather  less  than  half  an  acre  in  extent. 

From  the  back  of  the  house  through  the  garden  and  paddock, 
the  plaintiff  made  a  private  road,  opening  through  double  gates  of 
an  ornamental  character,  into  Seymour  Lane.  That  part  of  the 
land  occupied  by  the  house,  ornamental  grounds,  kitclien-garden, 
and  the  portion  of  the  private  loadway  within  the  latter. 
[*  537]  *  was  enclosed  by  a  wall  with  double  gates  for  giving 
access  along  the  private  road.  The  remainder  of  the  land, 
including  the  paddock,  was  enclosed  on  the  north,  south,  and  west 
sides  by  high  hedges  of  an  ornamental  kind,  except  where  it 
joined  the  wall  of  the  kitchen-garden  and  except  where  the  second 
double  gates  gave  access  to  Seymour  Lane. 

The  following  is  a  plan  of  the  jdaintiffs  property,  with  lines 
added  showing  a  substituted  access  offered  by  the  railway 
company.  a 


I I  1 1  I — I    y.^RB^nousF:.,  (^:  ■ 


On  the  22nd  of   August,   1882,  the   defendants,  the  Southsea 
Railway  Company,  served  the  plaiutilf  with  notice  of  their  iuteu- 
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tiiiu  to  take  a  piece  of  his  land  somewhat  less  than  two  roods  in 
extent,  being  the  end  of  the  paddock  and  private  road  abutting  on 
Seymour  Lane,  and  thus  to  completely  cut  off  the  access  to  the 
lane  from  the  house.  This  piece  of  land  is  shaded  in  the  plan. 
Tlie  plaintiff  then  served  the  company  with  a  counter-notice, 
under  sect.  92  of  the  Lands  Clauses  Consolidation  Act,  1845, 
stating  that  the  land  mentioned  in  the  notice  to  treat  was  part 
only  of  the  land,  buildings,  and  premises  of  which  he  was  the 
owner  in  fee  simple;  that  he  was  able  and  willing  to  sell  the 
whole  and  that  he  required  them  to  purchase  and  take  the 
whole.  The  company,  however,  refused  to  take  more  than  was 
•comprised  in  their  notice  to  treat,  but  offered  to  provide 
another  *  access  into  Seymour  Lane  from  the  private  road  [*  538] 
liy  an  oblique  cut  across  some  adjoining  land.  They  then 
gave  notice  of  their  intention  to  take  proceedings  to  assess  the 
amount  of  compensation  in  respect  of  the  land  comprised  in  the 
notice  to  treat,  whereuj)on  the  plaintiff  commenced  this  action, 
and  now  moved  for  an  injunction  to  restrain  the  company  from 
taking  further  proceedings  to  assess  the  amount  of  such  compensa- 
tion, and  from  entering  upon,  or  taking  any  other  proceedings  for 
the  purpose  of  obtaining  possession  of,  the  land  comprised  in  the 
notice. 

The  plaintiff"  in  his  affidavit  in  support  of  the  motion,  stated 
that  ever  since  his  erection  of  the  house  he  had  retained  the 
whole  of  the  property  comprised  in  his  purchase  in  his  own  occu- 
pation, and  that  the  paddock  had  always  been  used  by  him  for  the 
purposes  and  enjoyment  of  the  house  ;  that  it  was  imi)()ssible  to 
let  it  apart  from  the  house;  that  the  double  gates  opening  into 
Seymour  Lane  were  the  only  means  of  access  for  vehicles  or 
horses  to  the  paddock,  kitchen -garden,  and  outbuihh'ngs  at  the 
rear  of  and  appertaining  to  the  house  :  that  the  private  road  had 
always  been  used  by  him  for  the  purpose  of  carrying  away  the. 
hay  and  grass  from  the  paddock,  and  conveying  from  time  t<> 
time  heavy  goods,  such  as  manure,  gravel,  coals,  and  I'ufnitnic 
between  the  railway  station  and  the  house  and  kitclicn-garden, 
and  removing  ashes  and  other  refuse  ;  that  it  had  been  and  was 
his  intention  to  erect  stabling  for  the  liouse  along  that  portion  of 
the  paddock  fronting  Seymour  Lane  ;  that  it  would  no(  be  po.ssi- 
ble,  except  at  very  great  cost  and  injury  to  tlie  propcity,  to  make 
any  means  of  access  for  vehicles  to  the  rear  of  the  lidusf  from 
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Festing  luuul  ;  llial  ilic  prttjuiMMl  siil»slituLt'd  apju-dacli  to  Sey- 
iiunir  Laiu'  would  be  veiy  iiK'onvciUL'nt  Llirttugli  its  being  slanting 
ami  not  at  right  angles,  and  that  the  proximity  of  the  railway 
would  render  the  house  less  habitable. 

In  eross-examiuation  the  plaintiff  said  he  used  the  paddock  only 
for  the  purpose  of  growing  grass-crops;  that  he  did  not  use  the 
grass  himself,  but  sold  it,  sometimes  fresh  and  sometimes  as  hay; 
thai  iho  only  way  in  which  that  part  of  the  land  containing  the 
paildock  was  serviceable  to  the  house  was  by  providing  a  roadw'ay, 
though  this  roadway  was  an  indispeusal)le  adjunct  to  the 
[*  ooi^)]  *  house ;  that,  although  he  had  intended  building  stables 
on  the  paddock,  he  had  always  been  ready  to  dispose  of  it, 
and  had,  in  fact,  placed  it  in  the  hands  of  an  agent  for  that  pur- 
pose, and  that  stables  if  built  there  would  not  be  accessible  for 
horses  and  carriages  except  by  going  round  from  a  quarter  to  half 
a  mile  of  public  road. 

Witnesses  on  behalf  of  the  company  suggested  that  in  addi- 
tion to  the  new  accommodation  road  offered  by  the  company 
convenient  access  might  be  obtained  to  the  back  premises  by 
constructing  a  road  from  the  front  carriage-drive  to  the  rear  of 
the  house;  but,  on  the  other  hand,  the  plaintiff'  said  this  would 
involve  the  destruction  of  a  considerable  portion  of  the  kitchen- 
garden,  and  materially  alter  the  present  arrangements  and  laying 
out  thereof. 

Marten,  Q.  C,  and  Chadwyck  Healey,  for  the  plaintiff;  — 

The  question  is  whether  the  piece  of  land  the  company  desire  to 
take  is  so  essential  to  the  plaintiff  for  the  (convenient  use  and  occu- 
pation of  his  house  as  to  be  com])rised  within  the  word  "  house  " 
in  sect.  92  of  the  Lands  Clauses  Consolidation  Act,  1845,  so  that 
the  company,  in  taking  such  piece  of  land,  can  Ijc  required  to  take 
the  actual  house  itself,  sect.  92  enacting,  "  That  no  party  shall  at 
any  time  he  required  to  sell  or  convey  to  the  promoters  of  the 
undertaking  a  part  only  of  any  house  or  other  building  or  manu- 
factory, if  such  party  be  willing  and  able  to  sell  and  convey  th(^ 
whole  thereof." 

We  submit  that  the  case  clearly  falls  within  that  section,  for  the 
word  "  house "  is  not  necessarily  confined  to  the  building  itself. 
According  to  Lord  Coke,  the  word  includes  the  "  buildings,  curti- 
lage, orchard,  and  garden :  "  even  "  six  acres  of  land  may  be  parcel 
of  a  house :  "  Co.  Litt.  56  b.     Here  the  paddock  is  less  than  half 
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an  acre.  In  Grosvenor  v.  Hmiipstead  Junction  Railwaij  Compaii[i, 
1  I)e  G.  &  J.  446,  it  was  held  that  wliere  a  company  had  given 
notice  of  their  intention  to  take  part  of  the  land  on  which  a  build- 
ing stood,  although  they  did  not  propose  to  touch  the  actual  build- 
ing, they  would  be  taking  part  of  a  house  witliin  the  meaning  of 
the  section,  and  must  be  restrained  from  taking  the  land 
unless  they  *  took  the  whole.  Again,  in  Cole  v.  West  [*  540] 
London  and  Crystal  Palace  Kai.lwaij  Coiiiiiaiin,  27  Beav, 
242,  it  was  held  that  gardens  were  part  of  the  houses  to  which 
they  were  attached,  and  tliat  the  company,  in  taking  parts  of  the 
gardens,  were  bound  to  take  the  houses  also.  Marson  v.  London, 
Chatham,  and  Dover  Railway  Compamj,  L.  E.  6  Eq.  101,  and  tial- 
ter  V.  Metropolitan  District  Railivay  Company,  L.  K.  9  Eq.  432,  are 
also  authorities  in  the  same  direction.  In  Fer^gusson  v.  I^ondon, 
BrujlUon,  and  South  Coast  Railway  Company,  33  L.  J.  Ch.  29,  ;53 
l>eav.  lOo,  the  piece  of  land  proposed  to  be  taken  by  the  com  pan}' 
was  separated  by  a  road  from  the  plaintiff's  house  and  garden, 
whi('h  he  insisted  should  also  be  taken  by  the  company :  it  was 
held  that  tlie  company  were  not  bound  to  take  the  whole,  on  the 
ground  that  the  piece  of  land  being  held  for  pleasure  only,  and  not 
of  necessity  for  the  enjoyment  and  occupation  of  the  house,  it 
would  not  have  passed  by  a  conveyance  of  the  "  house  "  simply. 
In  the  present  case,  it  is  proved  that  the  paddock  and  private  road 
are  necessary  for  the  enjoyment  and  occupation  of  the  plaintiffs 
house.  Pulling  v.  London,  Chatham,  and.  Dover  Railway  Company, 
3  D.  J.  &  S.  661,  10  Jur.  (N.  S.)  665,  affords  another  illustration  of 
the  distinction  made  where  the  land  proposed  to  be  taken  i.s 
separated  from  the  house  itself,  and  is  not  used  solely  for  the  con- 
venient enjoyment  of  the  house.  Apart  from  the  question  of  the 
paddock,  if  we  are  deprived  of  our  present  convimient  access  to 
Seymour  Lane,  the  result  will  be  a  most  serious  diminution  of  tli(i 
enjoyment  of  the  house. 

Hemming,  Q.  C,  and  Phipson  Beale,  for  the  company:  — 
We  submit  that  the  piece  of  land  we  |)ropose  to  take  is  not 
part  of  the  plaintiffs  house  within  tin;  92nd  section.  The  test, 
as  settled  by  authority,  is  wlicither  the  ])addock  would  |iass  liy  a 
conveyance  of  the  house.  Tliis  we  submit  it  would  not.  Tlie 
utmost  that  could  pass  by  a  conveyance;  would  be  a  right  of  way 
*jver  the  yoad,  and  that  is  not  enough  to  make  the  road  part  of  the 
iiouse  within  sect.  92.     In  the  first  place,  it  is   not  wiMiin   the 
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curtilage,  wliii'h  i^  the  wall  iiuiiul  the  mmli-n,  lli>'  ]i;uUl(Kk  beiiij^- 
virtually  se[)arati.'(l  I'loin  tlic  liousi'  iuid  garden,  as  llu; 
[•541]  rcsideutial  *  i)art  of  llie  [)ruperty  ;  secondly,  the  plaintilf 
has  admitted  that  the  paddock  is  not  really  used  in  connec- 
tion with  the  house  at  all,  though  the  road  is;  and  tliiidly,  the 
kind  i»f  tratlic  for  which  the  private  road  is  used  can  be  just  as 
well  accommodated  by  the  approach  we  propose  to  substitute  for 
the  existhig  entrance  from  Seymour  Lam*.  The  case  falls  within 
Pulling  V.  London,  Chatham.,  and  Dover  Railway  Company,  3  ]). 
J.  &  S.  661,  10  Jur.  (N.  S.)  66"),  which  is  even  a  stronger  cose. 
There  the  plaintiff-appellant  contended  that  certain  fields  so  far 
constituted  part  of  his  house,  that  the  railway  company,  in  taking 
portions  of  the  fields,  were  bound  to  take  the  house  also ;  and 
Lord  Justice  Turner  said,  in  delivering  judgment  (3  D.  J.  &  S. 
670),  "  If,  indeed,  it  is  to  be  held  that  these  fields  are  part  of  the* 
appellant's  house,  I  do  not  see  why  every  part  of  a  large  park 
would  not  be  entitled  to  be  considered  as  part  of  the  mansion 
standing  in  the  park,  and  pass  by  a  conveyance  of  the  mansion. 
There  would  be  no  limit  to  the  extent  to  which  cases  of  this 
description  might  be  carried."  This  is  nothing  more  than  a  case 
of  damage  by  severance,  for  which 'compensation  is  payable  under 
sect.  63  of  the  Lands  Clauses  Act;  the  plaintiff  being  also  entitled 
to  accommodation  works  under  the  Kailways  Clauses  Consolida- 
tion Act,  1845.  Upon  the  question  of  access,  a  landowner  is  not 
entitled  to  say  that  because  the  access  to  his  house  may  be 
rendered  somewhat  inconvenient  by  the  company's  proposed 
wf>rks,  therefore  the  company  must  take  the  house.  It  has  never 
been  held  that  taking  a  part  of  the  back  road  to  a  house  is  taking 
part  of  the  house.  The  compensation  for  this  is  given  only  by 
accommodation  works  and  money  payment. 
Marten,  in  reply. 

Bacon,  V.-C.  :  — 

This  case  is,  in  itself,  one  of  the  utmost  importance  ;  because 
wlien  the  Legislature  entrusts  a  railway  company  with  certain 
powers  to  be  exercised,  beneficially,  in  some  degree,  for  the  public, 
but  mainly  for  the  profit  and  gain  of  the  railway  comjiany,  and 
when  it  gives  a  railway  company  the  right  to  interfere  with 
the  lawful  possession  of  the  owner  of  property,  all  the  pro- 
[*  542]  visions    of    *  the   Act  by   which    such  powers  and  rights 
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are  conferred  must  be  considered  with  the  greatest  strictness; 
for  the  Legislature.,  whatever  it  does,  does  not  give  away  any 
man's  property  for  the  benefit  and  gain  of  another. 

To  my  mind  the  clause  in  the  Act  is  distinct,  and  the  law  is 
perfectly  distinct.  The  Legislature,  having  to  frame  in  words 
an  expression  which  would  cover  the  subject  included  in  the 
clause,  adopted  this  word  "house,"  but  not  affecting  to  give  any 
description  of  what  a  "  house "  means,  because  none  w.as  neces- 
savj.  The  word  "  house  "  had  already  acquired  a  legal  signitica- 
tion.  The  passage  which  has  been  cited  from  Lord  Coke  is  not 
new  law  in  itself,  although  it  is  a  very  plain  and  distinct  de- 
finition. The  meaning  of  "  house  "  is  domics,  residence,  possession 
—  what  a  man  has  when  he  talks  about  "  having  a  house."  The 
meaning  of  the  word  "  house "  in  the  Act  of  Parliament,  there- 
fore, is  the  meaning  which  Lord  Coke  ascribes  to  it  in  Coke 
upon  Littleton,  and  it  includes  all  that  which  may  be  called  the 
donius. 

In  this  case  a  man  buys  a  piece  of  land,  and  he  builds  upon  it 
a  house.  He  encloses  it  partly  with  a  wall,  and  partly  with  an 
<jrnamental  hedge,  and  he  makes  it  (jne  entire,  complete  thing. 
To  his  house  so  constructed  the  entrance  for  visitors  is  on  one 
side,  and  the  entrance  and  the  exit  for  the  use  and  enjoyment  of 
the  house  is  on  the  other  side  ;  and  for  that  purpose  he,  the 
owner  of  the  house,  has  made  a  part  of  his  i)iece  of  land  into  a 
roadway  by  which  he  carries  away  from  his  house  all  tlie  refuse 
or  all  that  needs  be- carried  away,  and  by  which  lie  gets  from  the 
railway  station  coals,  goods,  and  other  necessaries;  and  that  forms 
the  entrance  to  the  backyard  of  his  house.  Then  the  railway  com- 
pany say  they  have  a  right  to  take  part  of  liis  land  and  road  away 
from  him.  A  notable  sugtrestion  is  made  that,  bv  taking somelxulv 
else's  land,  the  company  could  still  give  him  an  entrance  to  this 
road  of  liis.  Tlie  plaintiff  declines  tliat:  He  says,  "  My  house;  is 
that  which  I  have  enclosed  ])y  a  wall  and  a  sufticient  buuiidaiy, 
iin<l  I  will  not  suffer  you  to  destroy  my  enjoyment  and  my  pos.scs- 
sion  of  my  property  by  taking  ])art  of  it  away :  Tf  you  hav(^ 
power  to  take  the  whole,  take  it;  but  if  you  take  any  y)art  yon 
must  take  the  whole."  The  law  is  (dearly  and  distiiK^tly  laid  down 
in  the  cases  that  have  been  referred  to.  In  PuUiiKf  \. 
London,  *  Chatham,  and  Dover  Raihoaji  CoDipaui/,  3  1).  [*  54.'? J 
■J.  &  S.  661,  10  Jur.  (X.  S.)  66;",  which   wns   ndi.'d   on   by 
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tlu'  defendants,  the  facts  dill'er  I'luni  tliose  in  the  case  before  me, 
but  the  observations  of  J.ord  Jnstice  'I'uuneu  in  dealing  in  his^ 
jnilgnient  witli  the  law  of  the  case  are  entirely  opposed  to  the 
ilefemlants'  contention,  and  appear  to  me  to  cover  the  present  case. 
The  Lord  Justice  says  (3  D.  J.  &  S.  669),  "  In  my  judgment  the 
land  taken  by  the  respondents  for  their  railway  is  not  part  of 
the  appellants'  house  within  the  meaning  of  the  92nd  section  of 
the  Lands  Clauses  Consolidation  Act,  1845.  It  would  not,  as  I 
think,  ])ass  by  a  conveyance  of  the  house."  Can  that  be  saiil 
here  i  The  learned  Judge  in  dealing  with  the  facts  proved 
before  him  —  the  comparatively  recent  accpiisition  of  one  field, 
the  use  that  was  made  of  it,  and  the  other  facts  in  that  case  — 
came  to  the  conclusion  that  the  parcel  there  in  question  would 
not  pass  by  a  conveyance  of  the  house,  wliich  cannot  be  said  in  tliis 
case.  The  conveyance  of  the  house  must,  in  my  opinion,  include 
the  way  leading  from  the  back  of  the  house.  Then  Lord  Justice 
Turner  goes  on  to  say,  "  The  house  and  the  field  (the  Shoulder  of 
Mutton  Field)  had,  it  appears,  up  to  that  time,  been  separately 
occupied,  and  the  field  is  separately  demised  by  the  lease.  It  i& 
even  more  clear  that  Bank's  field  could  not  have  been  part  of  the 
house  until  the  lease  of  it  to  the  appellant  was  granted.  AVhat 
has  been  done  since  these  fields  were  demised  to  the  appellant  is 
not,  in  my  opinion,  sufficient  to  have  made  them  part  of  the 
appellant's  house.  It  is  one  thing  whather  they  are  part  of  the 
grounds  connected  with  the  house ;  another  whether  they  are 
part  of  the  house  itself  and  would  pass  by  a  conveyance  of  it. 
They  are  described  in  the  appellant's  evidence  as  pleasure- 
grounds.  For  the  reasons  which  I  assigned  in  Fergus-son  v.  London, 
Brighton,  and  South  Coast  PMihvay  Company,  3  D.  J.  &  S.  65o,  1 
doubt  whether,  even  if  they  were  entitled  to  that  description,  they 
could  be  considered  as  part  of  the  appellant's  house  within  the 
meaning  of  the  92nd  section.  But  I  think  it  is  going  too  far  to 
call  these  fields  pleasure-grounds.  They  seem,  indeed,  to  be 
occa.sionally  used  for   the  purposes    of   pleasure;   but  looking  to 

the  purposes  of  pleasure,  for  which,  according  to  the  evi- 
[*  544]  dence,  *  they  have  been  used,  they  can  only  have  been  so 

used  at  some  seasons  of  the  year."  Here,  every  day  of  the 
.365  the  plaintiff  had  and  enjoyed  the  right  of  fetching  his  coal.s 
and  other  commodities  from  the  railway  station,  and  had  used  the 
road  for  the   domestic  purposes    of    his  house.     Then    the    LmfU 
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Jr.STiCE  says  furtlier,  "  If,  indeed,  it  is  to  be  lield  that  these  fields 
are  part  of  the  appelUiut's  liuuse,  I  do  not  see  why  every  part  of 
a  large  park  would  not  l)e  entitled  to  be  considered  as  part  of  the 
mansion  standing  in  the  park,  and  pass  by  a  conveyance  of  the 
mansion." 

In  my  opinion  the  present  case  falls  clearly  within  the  92nd 
section.  The  plaintiff  can  only  be  deprived  of  the  possession  of 
this  house  of  his  upon  the  terms  prescribed  by  the  Act :  that  i.s 
to  say,  if  the  railway  company  want  any  part  of  it  they  must  take; 
the  whole  of  it.  There  must  therefore  be  an  injunction  in  tlie 
terms  of  the  notice  of  motion,  with  costs. 

ENGLLSH   NOTES. 

In  the  case  of  Span'oic  v.  O.rfurd,  Worcester,  and  Wohierhampton 
Rnllway  Co.,  referred  to  in  tlie  argument  of  Grosvenor  (Lord)  v. 
Jliimpstead  Junction  Railwajj  Co.  Q^o.  29,  (nite).  a.s  well  as  in  tlie  ])re- 
ceding  ruling  case  and  notes  (pp.  260,  262,  supra')  it  was  lield  that  hmd 
(if  moderate  area  included  in  tlie  same  wall  \vitli  tin-plate  works,  and  used 
for  the  de|)osit  of  asbe.'^  from  tlie  works,  was  part  of  the  niamifactorv 
Avithin  tlie  y2iid  section,  altliougli  the  two  portions  of  the  projierty 
were  separated  by  a  road  over  wliich  strangers  had  a  right  of  pas.sin^. 

The  princi|»le  of  constructit)n  laid  down  by  T^ord  Justice  Tur.nku  in 
Grosvenor  (^Lord-)  v.  Hampstead  Janctloii  Railway  Co.  (at  ]>.  268, 
^upra),  is  always  cited  as  the  leading  autliority  upon  cases  of  the  class  in 
•question.  Of  ct)urse  it  leaves  great  room  for  contention  in  particular  cases. 
Thus  in  Steele  v.  Midland  Railmi;i  Co.  (186G),  L.  R.  1  Ch.  275,  12 
Jur.  (N.  S.)  218,  14  L.  T.  .3,  14  W.  R.  367,  the  question  was  decided, 
!iot  witlioiit  a,  difference  of  opinion  between  the  two  Lords  Justices 
Tri;xF';i;  and  Kxigiit-Brick,  in  favour  of  the  railway  company,  Tjord 
Justice  TuKNKK  a<?reeiniijj  witli  Vi(-e-(Jhancellor  Wo(U),  wlio  decided 
that  the  ])arc(d  f(tr  wliich  notice  t<i  treat  liad  been  ^iveii  was  imf  part, 
■of  the  liouse.  The  facts  <>!'  the  case,  as  wdl  as  tlie  reasons  wiiicli  pre- 
vailed in  the  decision  wliich  are  snl>stanf  iallv  tlie  same  as  the  reasons 
of  the  learned  V^iCE-CM.wcKLr.oi;  whose  jndunient  he  atlinned,  appears 
from  the.  following  extract  from  the  ind<>;inent  iif  liord  Justii-e  'I'riiVKU 
■<L.  R.  1  Ch.  289-291):  "Tiie  (piestion  is,  wliethei-  the  land  111  .|iie- 
tioii  is  to  be  considered  as  part  of  the  house  within  the  ineaniiitr  wi. 
the  Act.  Now,  the  facts  of  the  case  lie  in  a  very  narrow  ciuiipass. 
riie  house  is  on  the  west  side  of  the  Edgware  Road.  The  strip  nt' 
land  which  the  company  propose  to  take  is  on  the  east  side  of  (In- 
Kdgware  Road,  by  the  side  of  a  lane  called  Child's  Hill  Lane,  leadiii;^- 
from   the  side  of  the  Edgware  Road  opposit*;  to  tlie  house,  and  it   is  at 
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a  ilistaiii'c  I't  al)<>iit  tun  liiiudri'd  ami  iifl  v  \:ii-(l>  tidiii  the  Iiuiisc.  It 
is  pari  of  a  larger  lirld  nl'  almut  six  acres,  iln-.umli  the  iniddle  i.i" 
wliioh  till'  railway  I's  intended  to  pass.  There  is  an  ani^le.  it'  1  may 
so  term  it,  of  that  field  »;onung  down  towards  tlic  lutuse.  ii:  the  corner 
of  wliich  is  a  cottage  which  is  used  and  occupied  by  the  plaintiff's 
grooms,  also  some  outbuildings.  Upon  that  angle  of  the  lield  the  hay 
which  is  grown  upon  that  large  held  of  six  acres,  and  np(»n  the  other 
land  which  the  plaintiff  has  on  the  west  side  of  the  road,  appear.s  to 
be  stacked.  These  are  the  material  facts  of  the  case,  and  the  question 
is,  whether  the  strip  of  land  in  the  middle  of  the  six-acre  field  ought 
to  be  considered  as  part  of  the  plaintiff's  house.  Xow,  1  take  tlie  lavir 
on  that  point  to  be  that  b}'  the  description  of  a  '  house,'  what  is  neces- 
sary for  the  convenient  occupation  of  the  house  will  2)ass.  r)ut  what 
is  contended  here  is,  that  not  only  what  is  necessary  for  the  convenient 
occupation  of  the  house  passes,  but  that  what  is  subsidiary  to  or 
necessary  for  the  convenience  of  the  occupant  of  the  house  will  also 
pass.  The  argument  is  this.  The  occupier  and  owner  of  this  house, 
namely,  the  plaintiff,  keeps  five  horses  and  four  or  more  cows.  Hay 
must  be  had  for  the  horses,  pasture  must  be  found  for  the  cows ; 
therefore  the  land  producing  the  hay,  and  affording  the  pasture,  is 
necessary  for  the  use  and  occupation  of  the  house,  and  that  land  is 
in  law  to  be  considered  as  part  of  the  house.  Speaking  with  all  possi- 
ble respect  to  the  argument,  which  has  been  extremely  able  and 
exhaustive  upon  the  subject,  that  argument  is  altogether  founded, 
in  my  judgment,  upon  a  fallacy.  Tlie  horses  and  cows  are  not  neces- 
sary for  the  use  and  enjoyment  of  the  house.  They  are  necessary,  if 
necessary  at  all,  for  the  personal  use  and  enjoyment  of  the  person  by 
whom  the  house  is  occupied.  The  plaintiff  in  this  suit  is  a  highly 
respectable  gentleman  of  considerable  fortune.  He  lives  in  this 
bouse,  he  thinks  it  right  to  keep  five  horses  and  four  or  five  cows,  and 
he  has  a  large  family.  Supposing  he  let  this  house,  and  supposing  thc- 
person  who  came  into  the  house  thought,  'Well,  instead  of  kee[)!ng 
these  four  or  five  cows  and  five  horses,  T  will  job  the  horses  which  E 
require,  and  the  job-master  shall  feed  the  horses,  and  I  will  buy  the  milk- 
necessary  for  ray  family,  instead  of  kep])ing  the  cows  for  the  purpose  of 
producing  it,'  could  it  he  said  that  this  land  in  that  point  of  view  would 
be  part  of  the  hou.se?  Can  the  law  be  that  the  (piestion  of  what  will  pass 
by  the  description  of  the  house  is  to  depend,  not  upon  what  is  necessary 
for  the  convenient  use  and  occupation  of  the  house  by  whoever  may  chance 
to  occupy  it,  but  upon  what  will  be  necessary  for  the  personal  con- 
venience and  enjoyment  of  a  gentleman  of  fortune  if  he  takes  the 
house,  or  a  gentleman  without  fortune  if  he  chooses  to  become  the  ten- 
ant.    The  mode  of  testing  the  question  is  this.    Su])])Osiiig  the  plaintiff', 
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Mr.  Str<'Ic,  were  t(j  grant  a  lease  of  this  house  without  any  expression 
excejit  '  1  grant  '  or  '  1  agree  to  grant  a  lease  of  my  house,'  I  think  he 
would  be  greatly  surprised  if  the  person  to  whom  he  agreed  to  grant 
the  lease  of  that  house  claimed  these  six  acres  of  land,  and  claimed  all 
the  property  which  lies  on  the  east  side  of  the  road  as  a  part  of  that 
house  which  he  agreed  to  let.  I  cannot  conceive  that  any  doubt  can 
be  entertained  upon  the  question  that,  if  a  lease  were  granted  of  this 
house  qtia  house,  no  part  of  the  land  which  is  to  be  taken  by  the  rail- 
way of  the  six-acre  held  of  which  that  land  forms  part,  could  be  con- 
sidered as  passing  with  the  house.  As  I  said  before,  it  is,  in  my  opin- 
ion, impossible  to  hold  that  the  law  is  in  this  position,  that  what 
shall  pass  by  the  description  of  a  house  shall  depend  upon  the  personal 
wants  of  the  owner  or  occupier  of  the  house." 

A  still  narrower  question,  perhaps,  arose  in  the  case  of  Kerford  v. 
Seacombe,  Hoijlake,  and  Deeslde  Railway  Co.  (1888),  57  L.  J.  Cli.  270, 
58  L.  T.  445,  36  W.  R.  431,  decided  by  Kekewich,  J.  a  Judge  hav- 
ing special  experience  in  cases  of  this  class),  in  favour  of  the  railway 
company.  The  plaintiff,  who  was  the  owner  of  a  residence  on  one  side 
of  a  private  road  forming  the  access  to  a  series  of  residences,  purchased 
a  plot  of  land  on  the  other  side  of  this  road  on  which  he  built  a  coach- 
house, two  cottages  for  his  groom  and  gardener,  peach-houses  and  con- 
servatories, and  laid  out  the  remainder  of  this  plot  of  land,  amounting 
to  about  three-quarters  of  an  acre,  as  a  kitchen-garden.  The  learned 
Judge  applied  the  criterion  adopted  in  the  judgment  of  Lord  Justice 
TuRNKR  in  the  case  of  Grosvenor  [Lord)  v.  Hamiistead  Junction,  jRall- 
way  Co.,  and  substantially  repeated  by  the  same  authority  in  his  judg- 
ment in  Steele  v.  Midland  Railway  Co.,  namely  "what  would  pass  by 
the  word  'house.'"  Appl3'ing  this  criterion,  he  considered  that  th(^ 
parcel  on  the  other  side  of  the  road  was  not  part  of  the  house.  The 
Judgment  and  arguments  as  reported  in  the  Law  Journal  (57  L.J.  Ch. 
270)  is  valuable  as  containing  an  exhaustive  review  of  the  cases  upon 
the  92nd  section  of  the  Lands  Clauses  Consolidation  Act,  1845. 

AMERICAN   NOTES. 

Statutes  prohibiting  the  taking  by  eminent  domam  of  certain  cla.sses  of 
buildings  or  enclosures,  or  limiting  in  various  ways  the  power  1o  comlenMi 
such  property,  arc  common  in  the  United  States.  Cases  on  the  construction  of 
such  statutes  are  collected  in  Lewis  on  Eminent  Domain,  ss.  2.S1-'J83;  Ran- 
dolph on  Eminent  Domain,  .ss.  94-OG  :  Mills  on  Kmincnt  Doinain,  ss.  lUO- 
121;  10  Am.  &  Eng.  Encycl.  of  Law,  2nd  ed.  1099-1100. 

In  Swift  Sc  Given  s  Appeal,  111  Pennsylvania  State,  510,  the  question  was  as 
to  the  construction  of  a  statute  providing  that  a  corporation,  engagtul  in  lay- 
ing out  a  railroad,  should  not  select  a  route  running  througli  'any  dwelling- 


"_\Si.i  i;All..\.\\s    AMI    DlllKli    IM  BMC    LNDKKTAKLNCS. 

Kos.  39,  30        Grosvenor  t.  Hampstead  J.  B  Co. ;  Barnes  v.  Southsea  B.  Co.  —  Notes. 

lu>iis»'  in  the  occupancy  of  the  owner  or  owners  tliereol,  witlinut,  liis,  her,  or 
tlieir  consent."  It  was  hehl  that  tlie  term  "  dwelling-liouse  "'  necessarily 
inohided  some  of  the  yard  or  eintila'^e  connected  therewith,  not  definite  in 
amount,  hut  to  be  (letenninod  in  eacli  case  by  a  consideration  of  what  is 
neee.ssaiy  for  a  rea.sonabIe  and  [>roper  enjoyment  of  the  iionsc  as  a  residence 
in  view  of  its  location  and  surronndiny^s. 

In  Ihtiiioii's  .\/)/>L(il,  11!)  Penn.sylvania  State,  "Jb",  the  Court  said  that  so 
inucli  of  the  enrlilai^e  as  is  necessary  to  the  enjoyment  of  the  dwe!lin.t;-housi- 
is  to  be  protected,  but  not  such  part  as  may  be  merely  desirable  or  convenient, 
depending  upon  the  will  of  the  owner.  See  also  L>/le  v.  McKeesporl.  S:c.  11. 
Co.,  l:il  IVnnsylvania  State,  4:J7  But  in  Wells  v.  Soviersel  Sf  Komelicv  li.  Co., 
17  Maine,  -M'),  the  word  "dwelling-house"  in  a  similar  statute  was  held  to 
include  no  part  of  the  garden,  orchard,  or  curtilage. 

A  billiard  saloon,  attached  to  a  hotel  arid  used  in  connection  tlierewith,  has 
beeu  held  to  be  part  of  a  dwelling-house."  Slate  v.  Troth,  .'!G  New  Jersey 
Law,  i-22. 

In  order  to  be  exemjH  from  eondenmation  by  virtue  of  laws  of  tiiis  nature, 
the  dwelling-house  must  have  been  erected  in  good  faith  and  not  merely  as  a 
subU'rfuge  to  save  the  land,  A  building  moved  and  placed  upon  the  route  of 
a  contemplated  road,  after  application  for  the  establishment  of  the  way  had 
lieen  made  and  notice  given,  is  not  protected.  Carr'nt  v.  Commissioners  <>f 
Jlif/kicaifs  of  Waterloo,  2  Hill  (N.  Y.),  44:5.  See  also  Alabama  Great  Soulhcm 
R.  li.  V.  Giihert.  71  Georgia.  591  ;  Ballon  v.  Elder,  Do  Iowa,  693. 

Where  a  statute  provided  that  "  no  quarry  shall  be  condemned  within  two 
hundred  yards  of  any  dwelling-house,  it  was  held  that  a  shanty  put  up  and 
occupied  for  the  .sole  purpose  of  preventing  the  condemnation  of  a  stone 
quarry,  and  not  in  good  faith  for  a  dwelling-house,  will  not  entitle  the  owner 
to  exemption.  Morris  v.  .Schallsrille  llranch  oj  the  Winchester  Red  Rin.r  'J- 
P.  R.  Co..  4  Bush  (Ky.),  448. 

So  where  a  statute  exempted  a  dwelling-house  in  the  occupancy  of  the 
owner,  it  was  held  that,  after  the  line  of  a  railroad  had  been  surveyed  and 
located  so  as  to  cut  through  a  dwelling-house  in  the  occupancy  of  a  tenant, 
and  the  survey  and  location  had  been  approved  by  the  directors  of  the  eoni- 
])an3',  the  owner  of  the  house  could  not  prevent  the  company  from  tukiiiy  t'n' 
liou.se  by  removing  the  tenant  and  occupying  the  liouse  hiniself.  nn'i-dy  inr 
tiie  purpo.se  of  preventing  its  condemnation.  Haf/ner  v.  I'lnn.  Si-l/ni/l/.iii 
l'fille>/  R.  Co.,  154  Pennsylvania  State,  47."). 

"Where  the  .statutes  jtrohibit  the  taking  oi  a  "  g;irden."  the  term  dofs  no; 
include  land  enclosed  with  a  garden,  but  not  u.sed  for  garden  purposes. 
J'eof/le  V.  Commi-fsioners  of  Highway.'!  of  Greenhurgh,  .")7  New  York,  549  ;  People 
V.  Horlon.  S  Ilun  (X.  Y.).  :557. 

The  term  "orchard"  protects  the  trees  and  the  ground  they  overhang,  aiid 
as  much  more  as  is  reasonably  necessary  for  their  cultivation  and  enjoyment. 
Sejimour  v.  State,  19  Wisconsin,  240.  A  wild  plum  tree  about  three  feet 
high,  a  Cottonwood  tree,  a  small  grapevine,  a  wild  cin'runt  bush,  and  a  few 
small  rose  bushes,  do  not  constitute  an  orchard.  Ballou  v.  Elder.  95  Iowa. 
693.     A  field  once  used  as  an  orchard,  but  in  which  most  ot  the  trees  are 
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(lead  and  none  bear  fruit,  is  not  entitled  to  protection  under  a  statute  for- 
bidding the  oviening  of  a  road  through  an  orchard.      Wilson  v.  (.'reekmore,  27 
Southwestern   Reporter,  809  (Ky.  b"^!'!).      It  doe.s  not  follow  that  an  entire- 
field  is  an  orchard,  because  there  are  fruit  trees  in  some  part  of  it.     People  v 
Judges  of  Dutchess  County,  23  Wendell  (N.  Y.),  360. 


Section  IV.  —  Questions  of  Trespass. 

No.  31.  —  FENWICK  v.  EAST   LONDON  KAILWAY 
COMPANY. 

(1875.) 

RULE. 

To  justify  the  exercise  of  powers  under  the  16th  section 
or  32nd  section  of  the  Railways  Clauses  Consolidation  Act, 
1845,  the  Act  must  be  .shown  to  be  "necessary"  for  the 
purposes  of  those  sections. 

Fenwick  v.  East  London  Railway  Company. 

L.  R.  20  Ecj.  .544-552  (s.  <■.  44  L.  .1.  Cli.  602  ,  23  W.  H.  901). 

Railway    Company.  —  Nuisance.  —  Mortav-MiU.  —  Injanction.  —  Rail-  y>i'i\ 
ways  Clauses  Consolidation  Act,  184.')  (8  Vict.  c.  20),  .t.'?.  10,  32. 

The  -words  "purposes  aforesaid."  in  sect.  32  of  the  Railways  dause.'.  Con- 
solidation Act,  1845,  refer  only  to  the  purposes  mentioned  in  thai  section.  'I'lic 
n^medy  against  the  company  in  such  cases  may  be  by  suit  for  injunction  as 
well  as  by  action  for  damages.  An  act  is  not  '-necessary  ''  witliin  the  10th 
section  of  the  said  Act,  merely  because  it  enables  the  company  to  execute  their 
works  more  economically. 

Where  a  railway  company  for  the  construction  of  their  works  erected  a 
uiortar-mill  on  part  of  their  land  close  to  the  place  of  bu.siness  of  the  plaintiff, 
who  complained  of  the  injury  and  annoyance  occasioned  by  the  noise  and 
vibration  ;  — 

Held,  that  the  mortar-mill  was  not  necessary  for  the  construction  of  the 
line,  and  an  injunction  granted  accordingly. 

The  })laiiitiff.s  carried  on  business  as  linendrapers  in  Wliiii'- 
chapel.  TliH  defendants  were  constructing  their  line  nf  railway 
at  the  rear  and  in  the  immediate  neighbourhood  of  the  ])laiiitiffs 
premises,  and  had  taken  for  the  ])urposes  of  tlieir  railway  a  p]ut 
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vi  laiul  adjoining,'  till'   plaint  ill's"  slioji  aiul   [ircmises   in  the   rear  of 

the  shop. 
[*  "»4r»J  *  In  January,  IS7r«,  the  di't'emhint.'^,  wlm  luul  previously 
excavated  to  a  considerable  depth  for  the  purposes  of  their 
railway,  erected  a  steam-engine  and  pump  on  the  part  of  the  land 
which  was  unexcavated.  These  were  afterwards  shifted  nearer  to 
the  plaintiHs'  shop,  causing  consideraole  vibration,  and  on  the  Sth 
of  June  they  began  to  construct  a  mill  for  grinding  mortar  within 
10  ft.  b  in.  from  the  east  wall  of  the  plaintitl's'  sho]),  and  soon  after 
<;ommeuced  working  it. 

The  bill  alleged  thai  the  \ibration  and  noise  occasioned  by  tin- 
mortar-niill  were  such  as  to  destroy  the  comfort  of  the  plaintifis, 
and  of  the  occupiers  of  the  premises,  and  of  the  customers  ;  that 
their  manager  and  his  wife,  who  resided  in  the  house,  were  unablt> 
to  sleep  when  the  mortar-mill  was  going,  and  that  the  plaintitt's' 
business  would  be  most  seriously  injuied  unless  the  mill  was 
removed  or  the  working  thereof  stopped. 

The  bill  prayed  that  the  defendants,  their  contractors,  servants, 
workmen,  and  agents  might  be  restrained  from  working  the  mor- 
tar-mill, steam-engine,  and  })ump,  so  as  to  be  a  nuisance  or  injury 
to  the  plaintiffs ;  and,  secondly,  that  the  defendants  miglit  be 
ordered  to  pay  to  the  plaintiff's,  in  addition  to  or  in  substitution 
for  the  relief  before  prayed,  such  damages  as  the  Court  might 
think  fit  to  award. 

The  plaintiffs  now  moved  for  an  injunction  in  the  terms  of  the 
prayer  of  the  bill,  and  affidavits  were  tiled  on  their  l)ehalf  which 
t'lie  defendants  had  not  an  opportunity  of  answering.  The  nui- 
sance complained  of  mainly  related  to  the  mortar-mill. 

Mr.  Chitty,  Q.  C,  and  Mr.  L.  Field,  for  the  plaintiff's,  in  support 
<jf  the  motion,  referred  to  Ha niincrsmith  and  (.'it;i  ItaiJwaii  Covi- 
pani/  v.  Brand,  L.  E.  4  H.  L.  171  (1  K.  C.  82:!). 

Mr.  Fooks,  Q.  C,  and  Mr.  C.  Browne,  for  the  defendants.: — - 

This  is  not  a  case  in  whicli  tlie  railway  company  can  be  re- 
strained by  injunction.  By  sect.  .32  of  the  Railways  Clauses  Act, 
1 84.5,  railway  companies  are  empowered  to  take  and  occupy  land 
.so  long  as  may  be  necessary  for  the  construction  of  the  railway  or 
of  the  accommodation  works,  and  to  use  the  same  for  the 
[*  .".41)]  various  *  purposes  therein  mentioned,  and  it  provides  that 
in  exercise  of  the  powers  thereby  given  it  shall  be  lawful 
for  the  company  to  deposit  and  also  to  manufacture  and  work  up 
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upon  such  lands,  materials  of  every  kind  used  for  constructing  the 
railway,  .  .  .  and  "  for  the  purposes  aforesaid "  to  erect  thereon 
Avorkshops,  sheds,  and  other  buildings  of  a  temporary  nature. 

Under  this  section,  coupled  with  the  16th  section,  I  submit 
that  the  company  is  entitled  to  erect  and  to  work  their  mortar-mill, 
Avhicli  is  a  building  of  a  temporary  nature  necessary  for  the  rail- 
way works.  The  words  "for  the  purposes  aforesaid"  cannot  be 
limited  to  the  specific  purposes  mentioned  in  the  32nd  section,  but 
must  be  taken  to  include  other  purposes  previously  mentioned  in 
the  Act. 

Besides,  in  the  32nd  section,  the  company  is  protected,  so  far  as 
the  present  proceeding  is  concerned,  by  the  words  "  provided 
always  that  nothing  in  this  Act  contained  shall  exempt  the  com- 
pany from  an  action  for  nuisance  or  other  injury,"  —  for  those 
Avords  limit  the  remedy  of  the  aggrieved  party  to  an  action  at  law, 
and  an  action  for  a  nuisance  could  not,  at  the  time  when  this  Act 
was  passed,  have  an  injunction  combined  with  it. 

Turning  to  the  16th  section,  we  find  words  which  completely 
cover  the  present  case,  for  the  railway  company  is  thereby  em- 
powered to  "  erect  such  houses,  warehouses,  offices,  and  other 
buildings,  yards,  stations,  wharfs,  engines,  machinery,  apparatus, 
and  other  works  and  conveniences  as  they  think  proper."  Now, 
taking  the  words  "  for  the  purposes  aforesaid  "  in  the  32nd  section 
as  including  these  powers  conferred  by  tlie  16th,  the  defendants 
are  clearly  authorised  by  the  Legislature  to  erect  the  mortar-mill 
complained  of.  They  are  also  em])nwered  to  do  all  other  acts 
necessary  for  making,  maintaining,  altering,  or  repairing,  and 
using  the  railway."  The  making  of  mortar  for  which  this  mill  is 
-worked  is  deemed  by  the  com])any  necessary  for  tlie  works  of  the 
railway. 

The  nuisance,  if  any,  in  this  case  is  only  temporary  ;  there  is  no 
structural  injury  to  the  plaintitls' house ;  there  is  nothing  of  the 
nature  of  the  damage  contemplated  in  sect.  6S  oi  the  Lands 
Clauses  Act,  so  as  to  entitle  the  ])hiintin's  to  com|)eiisatiiiii. 

Mr.  Chitty,  in  reply. 

*  Sir  (I.J  KssKL,  M.  II.  :  —  [*  .^47] 

The  pi  lint   i   am  going  to  decide  is  merely  one  of  law. 
I  havu.  only  Inid  the  affidavits  read  for  the  ])uriJose  of  seeing  if  it 
was  a  case  not  for  an  ex  parte  iiijunclion,  Init  U>\  an  interim  onk'r, 


284  RAILWAYS   AND   OTHER   J'UBLIC   UNDERTAKINGS. 


Ho.  SI.  —  Fenwick  v.  East  Loudon  Ry.  Co.,  L.  K.  20  Eq.  547.  548. 


wluMV  llif  tilluT  .side  is  scTNTil  w  i 1 1 1  imlici'  :iiul  has  luiL  hail  an 
tijtjuirniiiity  of  answering  Lhe  iilliila\  its.  I  am  ileaily  dI'  opinion 
nn  llu'  fiU'ls  thai,  snpposing  the  phiintitl's  an-  v\'^\\t  a.s  to  the  law. 
it  is  a  case  for  that  kind  of  injunction  which  is  not  strictly  an  * 
jHirfe  injunction  but  which  is  very  much  like  it.  They  j^ive- 
notice  to  the  other  side,  they  have  not  had  time  to  answer,  and 
therefore  1  shall  give  them  an  injunction,  subject  to  what  I 
am  going  to  say,  on  the  usual  terms  of  an  undertaking  in  damages, 
to  restrain  the  working  of  thi.s  murtar-mill  until  tlu'  next  motion 
day. 

Mr.  Fooks  raises  a  point  of  law  which  is  an  extremely  important 
one,  and  which,  if  I  had  been  less  familiar  with  the  railway  law 
than  I  am,  I  should  have  taken  more  time  to  consider,  and  heard 
more  argument  upon  ;  l)ut  ha\  ing  entertained  for  very  nuniy  years^ 
past  certain  views  a.s  to  the  construction  (jf  these  sections,  whicli 
I  have  acted  upon  in  practice,  I  do  not  think  it  necessary  either 
to  hear  further  argument  or  to  take  time  to  consider. 

The  first  point  raised  was  that  under  the  32nd  section  of  the 
JJailways  Clauses  Act,  the  defendants,  the  railway  company,  having 
erected  this  mortar-mill  (I  may  confine  my  attention  to  that)  for 
the  purpose  of  making  mortar  to  be  used  in  tlie  construction  of 
their  railway,  were  entitled  to  continue  the  working  of  that  nior- 
tar-niill,  notwithstanding  any  injury  that  might  thereby  he  iu- 
fiicted  on  the  plaintiffs. 

As  I  read  the  32nd  section,  that  is  not  the  true  construction  of 
it.  The  .section  empowers  the  com])any  to  take  lands  for  what  are 
generally  called  temporary  })urposes,  and  to  u:^e  the  same  for  the 
following  purposes:  "For  the  purpose  of  taking  earth  or  soil  by 
side-cuttings  tlierefrom  ;  for  the  purpose  of  depositing  spoil  there- 
on ;  for  the  purpo.se  of  oljtaining  materials  therefrom  for  the  con- 
struction or  repair  of  the  railway,  or  such  accommodation  works- 
as  aforesaid,  or  for  the  purpose  of  forming  roads  thereon."  Xot 
'•ne  of  the  purposes  there  mentioned  is  making  mortar;  conse- 
•juently  that  is  not  within  the  purposes  or  in  the  exercise  of  the 
powers  aforesaid.  The  section  then  provides  that  it  shall 
[*  .'>4S1  be  *  lawful  for  the  company  to  do  various  things  upon 
such  lands,  such  as  depositing  and  manufacturing  ma- 
terials used  in  constructing  the  railway,  and  digging  clay,  stone, 
gravel,  or  sand,  "  and  for  the  jjurposes  aforesaid  to  erect  thereon 
workshops,  sheds,   and    other    buildings   of    a   temi»orary    nature; 
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provided  always,  that  nothing  in  this  Act  contauied  shall  exempt 
the  company  from  an  action  for  nuisance  or  other  injury." 

Mr.  Fooks  argued  that  "  the  purposes  aforesaid  "  did  not  mean 
the  purposes  specifically  mentioned  in  that  section,  but  any  other 
purposes  mentioned  in  the  Act,  including  the  powers  given  by  the 
16th  section. 

First  of  all,  I  do  not  agree  with  him  as  regards  grammar,  be- 
cause there  are  all  sorts  of  intervening  powers,  as  to  whicli  it  is 
<|uite  plain  there  are  other  limitations,  and  T  think  that  these 
words  refer  to  the  purposes  mentioned  in  the  section,  and  not  to 
those  in  preceding  sections  at  all.  As  regards  the  16th  section 
tiiere  is  an  express  limitation  of  those  powers  of  a  totally  different 
charactei',  as  I  shall  have  occasion  to  show  presently.  Therefore  I 
•am  of  opinion  that  "  the  jjurposes  aforesaid  "  mean  the  purposes 
mentioned  in  the  32nd  section,  and  no  other. 

That,  of  course,  would  decide  the  question,  but  I  think  there  is 
another  observation  to  be  made.  The  limitation  is  that  "  nothing  in 
this  Act  contained  shall  exempt  the  company  from  an  action  for 
nuisance  ;"  and  Mr.  Fooks  argued  that,  even  as  regards  the  })owei's 
In  which  the  section  related,  the  limitation  showed  that,  though 
you  might  bring  an  action  for  nuisance,  you  could  not  have  any 
•other  remedy.  I  decline  to  take  so  limited  a  view.  "  Action  for 
nuisance"  means  the  legal  remedy  for  nuisance,  in  my  opinion 
the  word  "  action  "  there  used,  is  not  used  in  the  limited  sense  of 
an  action  in  a  Court  of  Common  Law,  but  it  is  used  in  the  sense 
■of  any  action  a  person  may  take,  either  to  prevent  the  nuisance  or 
to  get  damages  for  the  nuisance,  such  as  an  action  for  damages. 

Then  there  is  another  point  whicli  is  exceedingly  technical,  hut 
which  1  think  is  equally  untenalde.  in  an  action  for  nuisance 
when  this  Act  was  passed  the  ])laintiir  cduld  not  claim  a  writ  (if 
injunction,  but  can  now  ;  and  it  would  \)v.  vei y  ;ihsurd  to  say  that 
if  an  injunction  could  now  be  obtained  in  a,  ('ouit  nl'  ('oniniiui  l>aw 
because  the  company  is  not  protected  against  an  aclion 
for  *  nuisanci',  yet  that  the  Legislature  lias  pi-uhibited  this  [*  o4i)] 
(Jijurt,  which  is  the  original  one  for  issuing  injunctions, 
from  giving  the  same  remedy.  It  would  be  a  most  startling  con- 
clusion. I  am  of  opinion,  therefore,  that  if  Mr.  Fooks  was  righl 
as  to  the  construction  of  the  first  part  of  the  32nd  section,  whicli 
]  think  he  is  not,  he  could  not  succeed  under  tlu^  proviso  in  the 
second  part  of  the  sectio:!. 
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Now,  I  must  yt>  biu'k  to  llu'  Ititli  secLion,  under  which,  if  at  all, 
the  cninjumy  can  do  what  is  complained  of.  'I'lic  IGlh  sei'tion 
is  in  terms  a  very  wide  section,  and  was  intended  to  be  wide,  it 
alUtws  the  company,  among  other  things,  to  "  erect  and  construct 
such  houses,  machinery,  appoj-atus,  and  other  works  and  convt-ii- 
iences  as  they  think  projier."  There  is  no  limit  as  to  their- 
erection.  lUit  there  is  a  limit  to  the  user;  "they  may  do  all 
other  acts  necessary  for  making,  maintaining,  altering,  or  repair- 
ing and  using  the  railway  "  —  that  is  the  nser —  "  provided  always 
that  in  the  exercise  of  the  powers  by  this  or  the  special  Act- 
granted,  the  company  shall  do  as  little  damage  as  can  be,  and 
shall  make  full  satisfaction,  in  manner  herein  and  in  the  special 
Act,  and  any  Acts  incorporated  therewith,  provided,  to  all  parties 
interested  for  all  damage  by  them  sustained  by  reason  of  the  exer- 
cise of  such  powers." 

There  is,  therefore,  a  double  limitation.  They  can  only  use  the 
buildings  and  works  referred  to  for  purposes  necessary,  and  they 
must  do  "  as  little  damage  as  can  be." 

The  first  question  is,  what  do  the  words  "  do  as  little  damage  as 
can  be  "  mean  ?  It  is  settled  that  "  to  do  as  little  damage  as  can 
be  "  does  not  mean  make  the  works  without  any  damage,  but  refers 
to  the  mode  of  constructing  and  using  those  works.  Upon  tliat 
point  there  is  the  authority  of  Reg.  v.  East  and  ]Vcst  India  Dudes 
Company,  2  E.  &  B.  474,  where  Lord  Campbell  says :  "  1  ought 
to  have  said  that  I  do  not  think  the  prosecutors  can  avail  them- 
selves of  the  proviso  in  the  8  &  9  Vict.  c.  20,  s.  16,  that  in 
exercise  of  their  powers  '  the  company  shall  do  as  little  damage  as 
can  be,  and  shall  make  full  satisfaction.'  I  think  that  section 
does  not  apply  to  what  is  to  be  done  in  the  execution  of  their 
powers,  but  to  the  manner  of  doing  it."  So  that  the  defendants 
'^ould  not  succeed  on  the  ground  that  they  might  erect  their 
mortar-mill  in  some  other  part  of  the  field  or  place,  and  therel)y 

it  would  cause  more  damage. 
[*  550]  *  Then  the  question  is,  whether  the  limitation  as  to  its 
being  necessary  applies,  and  I  am  of  opinion  that  it  does. 
It  is  not  pretended  that  they  cannot  buy  mortar,  or  get  mortar  else- 
where, or  make  it  elsewhere.  On  that  point  there  is  authority  also. 
Reg.  V.  Wycomhe  Railway  Company,  L.  K.  2  Q.  B.  310.  The  ques- 
tion there  was  as  to  the  diversion  of  roads  under  the  same  section, 
and  Lord  Chief  Justice  CocKBUitx  says  this  (L.  E.  2  Q.  B.  320)  ■- 
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"  Then  comes  the  question  whether  the  diversion  of  this  road  was 
necessary  for  the  construction  of  the  railway.  Mr.  Keane  contended 
at  first  that  it  was  necessary  for  the  construction  of  the  rail- 
way, because  it  was  incumbent  upon  the  company  to  construct 
the  railway  according  to  the  plan,  and  this  diversion  had  been 
marked  upon  the  plan."  It  was  a  very  strong  case  in  that 
way,  because  they  had  actually  marked  it  on  the  plan  before  they 
went  to  Parliament.  "  He  did  not  with  much  force  press  this 
argument,  and  he  ultimately  gave  it  up.  I  am  of  opinion  that  it 
was  entitled  to  no  weight.  The  question  is,  was  the  diversion 
necessary  for  the  formation  and  construction  of  the  railway  ? 
Necessary  it  was,  perhaps,  in  one  sense,  looking  at  tlie  convenience 
of  the  company  economically,  but  by  no  means  necessary  in  any 
other  point  of  view."  This  was  exactly  the  case  of  the  mortar: 
the  company  may  buy  mortar  anywliere,  but  it  may  be  cheaper 
and  more  convenient  to  them  to  make  the  mortar  at  this  place. 
It  is  a  much  stronger  case  than  the  diversion  of  the  road.  "  But 
we  are  not  to  look  at  the  convenience  of  the  company  alone,  but 
to  the  accommodation  and  convenience  of  those  who  have  riglits  of 
property  which  are  interfered  with,  of  those  who  have  immediate 
access  to  the  road  or  who  use  it  of  necessity  in  the  ordinary  course 
of  their  business.  It  was  not  necessary  for  the  construction  of 
the  railway  that  the  road  should  have  been  permanently  diverted; 
it  might  have  been  carried  over  the  railway  or  under  it;  it  was 
merely  less  expensive  to  the  ■  company  to  divert  the  road  as  they 
have  done  than  to  carry  it  over  or  under  as  they  ought  to  have 
done,  and  as  required  by  the  Act  of  Parliament.  T  think  that  this 
return  is  bad.  It  alleges  that  it  was  necessary  for  the  purpose  of 
constructing  the  railway,  that  the  road  should  l)e  diverted,  and 
that  by  virtue  of  the  powers  of  their  Act,  and  tlie  .Vets  incor- 
porated therewith,  they  did  permanently  divert  the  riiad.  T\\o 
question  whether  that  is  true  or  not,  turns  entirely  upon 
the  *  construction  to  be  put  upon  the  term  '  necessary,'  in  [*  551] 
sect.  16.  I  think  the  meaning  we  ought  to  give  to  the 
word  is,  that  it  is  only  necessary  for  the  construction  of  the  rail- 
way to  permanently  divert  the  road,  when  the  railway  cannot  be 
made  without  so  diverting  it." 

The  other  Judges  agreed.  Mr.  Justice  Lush  makes  this  observa- 
tion (L.  Pi.  2  Q.  P.  .325):  "Obviously  the  sanction  of  Parliament  to 
the  diversion  of  public  streets,  roads,  and  ways  is  conditional  upun 
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its  beiiij;  iieeessarv  fur  tlio  jnirposo  of  0(n»strnctinf^  the  riiihv.iy,  aii.l 
il  iK'ver  wa.s  inlrndi'il  to  ^j^'w.'  to  inilway  (•(iiii]);iiiii's  pnWci'  urlfitrii- 
rily  to  ilivorl  rivers,  rtnuls,  .strei'ts,  or  way.s,  merely  for  the  jmiixi:-  • 
of  saviiiLi  iheiii  the  (\\]ieM.sc  of  huihliii".^  hridujes  over  tlie  railway. 
1  wiid  the  \V(inls  '  fur  the  i>ur[iose  of  thr  eonslriKnion  of  the  rail- 
way '  a.s  iinj)ortiii,<^-  this,  when  the  railway  is  to  interfere  with  a 
public  road  or  street  or  river,  so  that  the  two  eannot  he  used  to- 
jretlu-r,  one  must  ,L,dve  way  to  the  other,  and  thiMi  they  have  })ower 
to  make  suc-h  '  diversions  or  alterations  in  the  roads,  streets,  or 
rivers  as  may  he  necessary  in  order  the  more  conveniently  to  carry 
the  same  over  or  under  or  by  the  side  of  the  railway  as  they  may 
think  proper.'  Having  power  to  divert  or  alter,  they  have  the 
choice  of  doing  it  either  by  carrying  it  over  or  under  or  by  the 
side  of  the  railway ',  Init  that  is  only  conditional  on  its  being 
necessary  to  do  it  for  the  purpose  of  constructing  the  railway. 
There  is  not  a  word  in  the  section  intimating  that  they  liave  this 
power  merely  in  order  that  they  may  construct  the  railway  nioic 
economically,  or  save  expense  to  the  company." 

On  the  principle  here  laid  down  [  have  to  be  satisfied  that  the 
railway  cannot  be  constructed  without  the  mortar  being  made  at 
this  particular  place. 

T  think  the  case  is  concluded  by  the  authorities  (I  should  have 
thought  it  would  have  been  'by  good  sense  without  authority),  that 
you  cannot  damage  your  neighbour's  property  merely  for, the  pur- 
pose of  saving  yourself  a  little  money,  where  it  is  unnecessary  for 
the  construction  of  the  railway  ;  and  there  is  a  stronger  reason  in 
this  case  than  in  the  one  last  referred  to  for  holding  this  to  be  the 
true  construction,  because  Mr.  Fooks  has  pressed  on  me  that  the 
compensation  sections  do  not  apply.  It  is  a  case,  he  says,  where 
there  is  no  structural  damage,  and  you  could  not  come 
[*  552]  nnder  *  the  (iSth  section,  and  therefore,  if  he  were  right, 
they  might  do  this  injury  to  the  plaintiffs  without  giving 
them  any  compensation  at  all.  That  is  an  additional  reason  for 
holding  them  strictly  to  the  terms  of  the  Act  of  Parliament,  (hat 
tliey  must  show  that  it  is  necessary,  in  order  to  construct  their 
railway,  that  they  should  inflict  this  damage  on  the  plaintiffs.  It 
is  quite  clear  that  it  is  not,  and  I  have  no  hesitation,  so  far  as  the 
law  is  concerned,  in  making  the  order,  subject  to  the  undertaking 
as  to  damajies. 
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ENGLISH   NOTES. 

Ill  Iteg.  V.  Wycombe  Railway  Co.  referred  to  m  the  above  judgment 
([)[).  286,  287,  sujjra)  the  railway  company  who  had  on  their  deposited 
jilaiis  marked  a  ''proposed  diversion  of  road,"  but  had  under  their  special 
Act  (wliich,  in  the  usual  waj',  gave  power  to  construct  the  railway  accord- 
ing to  deposited  plans)  no  express  power  to  divert  the  road  or  to  cross  the 
I'oiul  on  a  level,  constructed  their  railway  so  as  to  cross  u  curve  of  the 
existing  road  on  a  level,  and  proposed  to  divert  the  road  so  as  to  go 
..■ilong.-ide  the  railway.  The  Court  granted  a  niaiid(tmHs  to  compel  the 
c'lnijKiny  (in  accordance  with  sect.  4G  of  the  Railways  Clauses  Consoli- 
dation Act.  1845)  to  carry  the  railway  over  the  roa<l  or  the  road  over 
the  railway  by  bridges. 

Hotli  these  authorities  were  followed  and  approved  by  the  Court  of 
Ap})eal  in  i'lfr/k  v.  Golden  Valley  liaUwcy  Co,  (1880),  7  R.  C.  474 
(15  CIi.  1).  330).  The  question,  in  this  case,  arose  from  the  attempt  of 
-a  railway  company,  without  express  powers,  to  divert  the  course  of  a 
river  so  as  to  avoid  the  expense  of  making  two  bridges  across  the  arm 
of  a  l)end. 

The  two  cases  last  mentioned  were  followed  by  the  Court  of  Session 
in  Scotland  in  the  case  of  Marquis  of  Bn'odalhane  v.  West  IfUjlihind 
Railway  Co.  (1895),  22  Rettie,  307. 

The  same  principle  is  followed  in  the  construction  and  application 
of  sect.  32  of  the  Act,  by  North,  J.,  in  Morris  v.  Tntfenhani  and  Forest 
Gate  Railway  Co.,  1892,  2  Ch.  47,  CI  L.  J.  Ch.  215,  66  L.  1\  585.  40 
W.  R.  310.  where  the  com[)any  proposed  to  use  the  plaintiff's  land  for 
making  a  road  over  which  they  intended  to  carry  materials  not  only 
for  the  immediately  adjoining  portion  of  the  railway,  but  also  for  parts 
of  the  railway  further  on.  North,  J.,  held  that  the  proposed  use  was 
not  justified;  not  only  on  the  ground  that  there  was  no  authority  for 
the  carrying  of  materials  to  be  used  further  on,  but  also  that  there  was 
110  proved  necessity  for  the  road  at  all. 

AMERICAN    NO  IKS. 

American  cases  illustrating  tlie  rule  fliat  property  can  be  taken  by  eminent 
domain  only  when  it  is  necessary  for  tlie  public  purpose  in  question,  are  cited 
in  the  American  Notes  to  Railways,  supra,  [>.  1G4. 
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Ho.  32.  -    Bygrave  v.  Metropolitan  Board  of  Works,  32  Ch.  D.  147.  —  Bale. 


No.  32.  —  r.VCKAVl-:    r.   MKTKOrOLITAN  BOAIU)  OF 

WOIIKS. 

(c.  A.  1886.) 
KULE. 

Ix  order  to  obtain  possession  of  lands  for  the  purposes 
of  a  public  undertaking,  otherwise  than  in  the  ordinary 
course  on  the  completion  of  a  purchase,  the  undertakers 
must  proceed  strictly  under  the  76th  or  8oth  clause  of  the 
Lands  Clauses  Consolidation  Act,  1845. 

Bygrave  v.  Metropolitan  Board  of  Works. 

32  Ch.  1).  147-1.5.3  (s.  r.  55  L   J.  Ch.  602,  54  L.  T.  889.) 

[147]    Vendor  and  Purchaser.  —  Specific  Performance.  —  Public  Undertaking.  — 
I^ossession. — Lands  Clauxes  Consolidation  Act,  1845. 

The  plaintiff,  a  lessee  of  premises  required  for  a  street  improvement,  con- 
tracted to  sell  a  lease  of  the  premises  for  twenty-one  years  to  the  Metropolitan 
Board  of  Works.  The  purchasers  required  an  abatement  on  the  ground  that 
the  lease  was  found  to  be  determinable  at  the  end  of  seven  or  fourteen  years 
by  the  lessor.  The  plaintiff  claimed  specific  performance.  Pending  the  action 
the  board  applied  to  be  let  into  possession  on  payment  into  Court  of  the  whole 
purcliase-monHv  claimed,  and  Pearson,  J. ,  made  an  order  for  letting  them  into 
possession  on  their  paying  into  Court  that  sum  with  interest-  — 

Held,  on  appeal,  that  though  the  board  could,  by  taking  the  steps  prescribed 
by  the  Lands  Clauses  Act,  have  obtained  immediate  possession  of  the  property, 
yet  as  they  had  not  done  so,  they  were  in  the  same  position  as  any  other  pur- 
<-haser  who  was  defendant  to  an  action  for  specific  performance,  and  were  not 
entitlerl  to  have  possession  given  to  them  pending  the  action. 

Ptobert  Bygrave,  the  plaintiff  in  this  action,  held  two  liouses, 
Xos.  82  and  84,  Red  Cross  Street,  Southwark,  and  a  piece  of  land 
between  them,  under  a  lease  dated  December,  1SS3,  for  a  term  of 
twenty-one  years  from  the  25th  of  ]\Iarch,  1883,  deteiminable  by 
•Mtlier  the  lessor  or  the  lessee  at  the  end  of  the  first  seven  or  four- 
teen years  thereof  by  six  months'  previous  notice  in  writing.  In 
June,  1884,  the  Metropolitan  Board  of  Works,  requiring  the 
ytremises  for  the  purpose  of  the  Metropolitan  Street  Improvements 
Act,  1877.  served  a  notice  on  the  plaintiff  to  treat  for  his  interest. 
By  an  agreement,  dated  the  24th  of  March,  188.5,  the  plaintiff  con- 
tracted to  sell,  and  the  defendant  hoard  contracted  to  buy,  Xo.  82, 
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Red  Cross  Street,  at  the  price  £325,  the  agreement  stated  that 
"  The  estate  and  mterest  to  be  sold  by  the  vendor  is  leasehold  for 
the  residue  of  a  term  of  twenty-one  years  from  the  25th  of  March, 
1883."  On  the  15th  of  April,  1885,  a  similar  contract  was  entered 
into  between  the  plaintiff  and  defendants  for  the  sale  and  purchase 
of  the  rest  of  the  premises  comprised  in  the  lease  of  De- 
cember, 1883,  at  the  price  of  £800.  *  The  contracts  did  [*148] 
not  contain  any  stipulation  as  to  letting  the  board  into 
possession  before  completion.  Abstracts  were  delivered  to,  and 
requisitions  made  on  behalf  of,  the  defendant  board.  One  objection 
taken  by  the  requisitions  was,  that  the  lease  was  determinable  at 
the  end  of  the  first  seven  or  fourteen  years  by  the  lessor.  An 
abatement  of  price  was  demanded,  and  the  board  offered  to  pay 
instead  of  £800,  £614,  and  instead  of  £325,  £125.  The  plaintiff 
claimed  specific  performance  of  the  agreements  of  the  24.tli  of 
March  and  the  15th  of  April,  1885,  and  payment  of  the  full  pur- 
chase-money with  interest  from  a  fixed  day.  The  defendant  board 
put  in  a  statement  of  defence  in  which  they  pleaded  that  they 
were  entitled  to  an  abatement ;  that  the  prices  ought  to  be  reduced 
to  £614  and  £125  ,  but  that  they  were  willing  that  -the  proper 
abii cement  should  be  determined  by  the  Court.  They  had  made  no 
counter-claim.  The  board  had  purchased  and  obtained  a  convey- 
ani;e  of  the  fee  simple  of  the  premises,  subject  to  the  plaintiffs 
lease.  The  plaintiff  had  delivered  a  reply  to  the  statement  of  de- 
fence.    The  premises  were  vacant. 

This  was  a  motion  on  the  part  of  the  defendant  board  that  tliey 
might  be  at  liberty  to  pay  into  Court  to  tlie  credit  of  the  action, 
and  to  abide  the  result,  the  sums  of  £325  and  £800  claimi'd,  und 
upon  such  payment  being  made,  that  they  sliould  be  let  into  posses- 
sion of  the  premis(is. 

The  motion  was  heaid  before  Mr.  Justice  Peaiison  on  tlie  I'.iLh 
of  February,  1886. 

Cookson,  Q.  C,  and  ]\[i'thold,  for  the  defendants  :  — 

The  Legislature  intended  that  a  public  body  canying  out,  n  jiub- 
]ic  undertaking  should  obtain  possession  of  property  r('(|uired  for 
the  undertaking  pending  the  settlement  of  price.  They  ought  not 
to  be  put  in  any  worse  position  Ijccause  there  is  a  contract  and  ii 
dispute  on  the  contract.  The  defendants  are  willing  to  i)ay  thr 
whole  sum  claimed,  including  interest,  into  Court,  or  to  .submit  to 
auv  terms  the  Court  thinks  fit. 
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Oswiild,  for  tho  }<liiiiitift':  — 

Tlu'  pri'x  isions  as  lu  ubtaiuiuL;  i)ossc,ssi(iii  cdiiiaiuud  in  ilir  STdli 
sfflioii  ul'  ilu'  Laud.s  Chiuses  Coii.solidatiuii  Ad  do  not  ap- 
[*  141>j  ply  *  to  the  ease  ot"  ii  siilo  by  a^aeemeiit.  The  ('(Hiit  has  no 
Jurisdietioii,  in  an  action  for  specific  iierl'ornianei,'.  In  make 
an  iuterim  order  giving  possession  pending  the  trial.  Tlial  is  what  is 
asked  for  here.  On  the  pleadings  the  ilefendants,  if  ihey  are  right, 
Would  not  he  entitled  to  specitic  ])erl'orniance  with  an  abatement, 
since  they  have  not  put  in  any  counter-claim,  and  would  not, 
tlierefore,  even  at  the  hearing,  obtain  an  order  f(jr  possession. 

Cooksoii,  in  reply. 

Pkakson,  J. :  — 

It  is  plain  that  if  the  board  had  been  proceeding  comiailsorily 
under  the  Lauds  Clauses  Consolidation  Act  they  would  have  been 
entitled  to  take  poseession  on  complying  with  the  terms  of  the 
85th  section.  The  Legislature  contemplated  that  there  might  not 
unfrequeutly  be  cases  in  which  such  a  lioard  as  this,  empowered 
to  execute  public  works,  may  require  to  take  possession  before 
they  have  agreed  as  to  price,  and  authorised  them  to  take  posses- 
sion on  giving  the  security  provided  by  the  section.  In  this  case 
there  is  an  agreement  for  sale,  and  the  board  cannot  take  advan- 
tage of  the  85th  section.  They  cannot  enter  under  the  provision, 
which  applies  only  to  the  taking  of  land  compulsorily.  The  ques- 
tion is  whether  I  have  jurisdiction,  and  if  so,  whether  I  ought  to 
exercise  it,  to  give  possession  to  the  board.  So  far  as  I  am  aware 
there  is  no  case  like  this  in  the  books  ;  possibly  the  same  circum- 
^•tances  never  occurred  before,  and  that  nuiy  be  the  reason  wh}'  tlu; 
point  has  never  come  before  any  Court  for  decision.  The  houses 
have  bv  agreement  l)ecome  the  ])roj»erly  of  the  board,  and  the 
boanl  will  l»e  entitled  to  them  on  jiaynient  of  the  ]»urchase-nu)ney. 
liut  n<jw  there  is  a  dispute  as  to  whether  the  jdaiutiff  has  made 
out  a  title  to  the  whole  term  he  claimed  to  be  entitled  to  ;  and 
whether  he  ought  not,  therefore,  to  accept  an  abatement.  Mr. 
Oswald  has  pointed  out  what  I  think  is  a  defect  in  the  pleadings: 
lie  said,  the  defendants  ought  not  only  to  have  pleaded  in  thoir 
defence  their  right  to  abatement,  but  also  to  have  added  a  counter- 
claim, and  asked  for  specific  performance  with  an  abatement.  And 
I  rather  think  he  is  right ;  and  in  order  that  there  may  be 
[*  150]  no  miscarriage,  if  the  defendants  *  wish  to  add  a  counter- 
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claim  T  shall  give  them  leave  to  do  so.  And  I  shall  treat  this  as 
if  that  were  done  :  tlic  plaintiff  must  have  an  opportunity  of  put- 
ting in  a  defence  to  the  counter-claim  if  one  is  added. 

Tlie  simple  question  I  have  to  consider  is  wlnitlier  1  ouglit,  un- 
der the  special  circumstances,  to  give  the  defendants  leave  to  enter, 
and  Avhat  conditions  I  ought  to  impose  upon  them.  Under  the 
85th  section  of  the  Lands  Clauses  Consolidation  Act  the  under- 
takers must  before  entry  pay  into  the  bank  either  the  amount 
claimed,  or,  if  no  amount  is  claimed,  a  sum  assessed  by  a  sui\e}or, 
and  also  sfive  a  bond.  1  am  inclined  to  think  I  ou<>ht  to  uivc 
possession,  and  put  the  board  under  the  same  terms  as  they  would 
be  under  if  they  wished  to  enter  under  the  Lands  Clauses  Con- 
solidation Act.  And  having  regard  to  the  provisions  of  that  Act, 
I  am  justified  in  giving  them  possession  on  payment  into  Court  of 
the  full  sum  claimed,  including  interest.  I  think  there  ought  to 
be  some  time  allowed  for  giving  up  possession.  As  tlie  houses  are 
I'mpty,  1  wdll  only  give  fourteen  days.  As  I  understand  the 
board  are  willing,  the  sum  of  £614  and  £125  may  be  paid  at  gnce 
to  the  plaintiff,  and  the  balance  paid  into  Court. 

Oswald  declined  to  accept  part  payment  without  prejudice. 

Tlie  plaintih'  ap])ealed  against  tins  order.  The  appeal  was 
heard  on  the   17th  of  March,  ISSG. 

Oswald,  for  the  appellant :  — 

The  board  could  have  obtained  possession  by  ])roceeding  under 
the  Lands  Clauses  Consolidation  Act,  but  tliey  liave  nctl  taken  thf 
steps  re(|uired  for  the  purpose.  The  Court  th(!refore  can  niily 
deal  with  them  on  the  ])rinciples  applicable  to  any  otiii'v  ease  of 
specific  performance,  and  an  interlocutory  order  ])utting  a  ]nir- 
ehas(M-  into  ])ossession  ])ending  a  suit  for  specific  performance  is 
quite  unprecedented. 

Cookson,    Q.  C,  and  Methold,  coiUra:  — 

We  have  houglit  up  tlie  landhtrd's  interest.  The  leMi-es,  wliirh 
Wi-va  iti  a  I'liiiious  condition,  liave  been  pulled  tluwii,  ami 
the  *  appeal  is  not  bond  Jide,  as  is  sliown  by  the  coir<'siMiii(l-  [*  151 J 
ence.  [Letters  were  y)ut  iii,  written  before  the  ap])eal  was 
l)reseuted,  by  which  the  plaintiff  offered  the  lomiiany  possession, 
and  hi  one  of  liieni  sent  the  key,  whicii  the  Imard  returned.]  The 
order  is  a  reasonable  and  proper  one. 

[BoWEN,  L.  J.  —  My  doubt  is  as  to  (be  juiisdiction  t'    make  il.] 
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We  do  lutt  Strictly  coinc  witliin  sects.  76  and  85  of  the  Lands 
Clauses  Act,  as  we  have  ik)1  aclud  iiiulci-  ihcm,  Vml  we  say  that  tlut 
Court  ought  to  act  upon  tiieni  by  analogy,  and  not  put  us  in  a 
worse  position  because  we  have  treated,  We  cmitend  further,  thai 
in  a  specific  performance  suit,  it'  both  parties  insist  on  coniiilclion, 
it  ought  to  be  held  to  be  within  the  power  of  the  Court  in  the  ex- 
ercise of  its  inherent  jurisdiction  to  give  possession  on  the  utmost 
amount  claimed  being  deposited. 

Cotton,  L.  J. :  — 

This  is  an  appeal  by  the  plaintifi'  in  an  action  for  specific  per- 
formance from  an  order  made  by  Mr.  Justice  Pearson.  The  Met- 
ropolitan Board  of  Works  having  power  to  take  compulsorily  the 
plaintiffs  leasehold  interest  in  two  houses,  did  not  resort  to  the 
compulsory  powers  of  the  Act,  but  entered  into  an  agreement  witli 
the  plaintift'  for  purchase  of  his  interest  at  the  price  therein  men- 
tioned. The  agreement  described  the  estate  of  the  vendor  as  lease- 
hold for  the  residue  of  a  term  of  twenty-one  years  from  the  25th  of 
March,  1SS3,  not  saying  anything  about  the  term  being  determin- 
able. On  investigating  the  title  the  board  found  that  the  lease 
was  determinable  by  the  lessor  at  the  end  of  the  first  seven  or  four- 
teen years.  They  therefore  refused  to  complete  without  abatement 
in  the  price,  and  the  plantifC  brought  this  action  to  compel  them  to 
complete  according  to  the  terms  of  the  agreement.  They  moved 
hefore  Mr.  Justice  Pearson  that  they  might  be  let  into  possession 
on  paying  into  Court,  to  abide  the  result  of  the  action,  the  Avhole 
purchase-money  named  in  the  agreement.  Mr.  Justice  Pearson 
gave  them  liberty  to  add  to  their  defence  a  counter-claim  for 
specific  performance  with  an  alxitement,  and  made  an  order 
[*  152]  letting  them  into  possession  on  payment  *  into  Court  of 
the  wlude  jiurchase-nioney  with  interest.  I  have  no 
doubt  that  the  learned  Judge  had  juiisdiction  to  give  the  leave  to 
add  a  counter-claim  ;  but  was  he  right  in  making  an  order  for  let- 
ting the  defendants  into  possession  on  payment  of  money  into 
(Jourt?  He  appears  to  have  considered  that  he  could  do  so  by 
arialogy  to  the  Lands  Clauses  Act,  which  enables  a  company  to 
obtain  possession  of  lands  before  the  price  has  been  ascertained. 
The  board  might  have  acted  under  sect.  76  or  sect.  85  of  the  Act, 
i»ut  they  did  not  do  so,  and  I  am  of  opinion  that  Mr.  Justice  Pf.ar- 
;-^0N  was  in  error  in  considci/.g  that  because  they  could  have  ob- 
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tained  posse.s.sioii  by  certain  proceedings  under  the  Act,  he  had 
jurisdiction  to  give  them  possession  on  interlocutory  application  in 
an  action  for  specific  performance,  when  the  requisitions  of  the 
Act  had  not  been  complied  with. 

The  plaintiff's  letters  written  before  the  appeal  was  presented 
cannot  make  the  order  valid,  but  they  show  that  the  appeal  could 
not  serve  any  useful  purpose.  In  my  opinion  therefore  the  right 
order  for  us  to  make  is  to  discharge  the  order  appealed  from,  except 
as  to  costs,  and  to  give  the  appellant  no  costs  of  the  appeal. 

BowEN,  L.  J. :  — 

I  am  of  the  same  opinion,  and  should  not  add  anything  were  we 
not  differing  from  the  Court  below.  Such  an  interference  as  this 
with  the  rights  of  an  owner  lawfully  in  possession  can,  as  it  seems 
to  me,  be  justified  only  by  some  statutory  power.  It  cannot  be 
contended  that  the  Judicature  Acts  give  any  such  power.  There 
are  powers  in  the  Lands  Clauses  Act  which  enable  a  company  to 
take  possession  in  a  summary  way,  but  those  powers  have  not  ])een 
resorted  to,  nor  the  conditions  imposed  by  them  complied  with,  so 
this  order  cannot  be  justified  under  them.  Mr.  Cookson  seems  to 
consider  that  the  Court  has  a  general  power  to  do  what  is  just  and 
reasonable,  but  the  Court  has  no  power  to  take  property  from  the 
owner  except  under  some  statutory  provision.  A  rightful  owner 
rightfuUyln  possession  is  entitled  to  hold  the  property  till  it  is  de- 
cided in  due  form  of  law  that  some  other  person  is  entitled  fo  it. 
If  the  plaintiff  in  the  present  case  is  right,  which  cannot 
be  *  decided  till  tlie  hearing,  he  would  in  the  meantime  [*  153] 
under  this  order  have,  instead  of  the  possession  to  whicli 
he  is  entitled,  a  claim  to  a  sum  of  money  whicli  he  must  prosecute 
the  suit  to  get. 

Fky,  L.  J.   — 

The  respondents  rest  their  case  on  two  grounds: — h'irst,  on 
analogy  to  the  powers  of  the  Lands  Clauses  Act.  Unt  jiersons 
who  claim  the  benefit  of  those  extraordinary  powers  must  follow 
them  strictly,  and  the  respondents  have  not  comiilicul  with  their 
conditions.  Secondly,  it  is  uiged  that,  treating  the  case  as  one 
of  contract,  the  order  is  right.  Now  the  contract  does  not  provide 
for  possession  before  comjdetion,  l>ut  the  order  under  a]ipeal  gives 
possession  ])efore  coni[)l(;tioii.  I  tliinl<  (li;it  tlic  Court  has  no  juris- 
diction to  modify  a  contract  in  this  way,  and  the.  order  therefore  (;an- 
not  stand,  but  I  agree  with  Lord  Justice  Cotton  as  to  the  costs. 
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No.  r.;;.  — CALEDONIAN    IIAILWAY   COMPANY  v.  COLT. 

(II.    L.    JS(iO.) 
KILK. 

Where,  in  the  execution  of  railway  or  other  pnhlic 
works  under  .statutory  authority,  an  injury  is  done  hy  an 
act  in  exce.ss  of  the  statutory  powers,  or  in  contraverition 
of  the  statutory  conditions,  the  party  injured  is  entitled  to 
the  ordinary  legal  remedies,  without  being  Ijound  to  i)i'o- 
ceed  for  compensation  under  the  statutes.  J3ut  he  is  not 
entitled  to  recover  damages  whicli,  on  the  ordinary  prin- 
ciples of  law.  would  be  considered  too  remote. 

Caledonian  Railway  Company  (appellants)  v.  Colt  (respondent). 

1  Pater.^on  (Sc  App.)  977-984  (s.  < .  .3  Mac<iuc('n,  N3.J ;  :iU  Sc.  ,Jur.  707). 

[Reprinted  here  by  permission  of  Mcssb-'.  Wm.  (ireeii  &  Sons.  ))roprietor>  of  the  copy- 
rights.] 

[077]  Rallnays  Clnus's  Act.  —  Juilsiliciian.  -    Dmnafje  too  Rcmolc.  —  Penalty. — 

Action  for  Relief. 

(.'.  was  owniT  of  ;i  clay  field,  to  which  he  had  a  private  railway,  and  the 
Caledonian  Railway  Co.,  under  their  Act,  having  interfered  witli  it,  were  bound 
by  the  Railways  Clause.s  Act,  to  make  a  substituted  road  under  a  penalty  of 
.£20  per  day,  besides  in  the  end  restoring  the  private  railway  to  its  former 
state.  C  agreed  with  M.  to  let  to  M.  the  clay  field,  and  reciting  the  obliga- 
tion of  the  Caledonian  Railway  Co.,  engaged  to  make  the;  substituted  road 
himself,  if  the  comjiany  failed  to  do  so. 

//cZri  (afBrming  judgment),  that  C.  could  maintain  an  action  against  the 
company  for  failure  to  make  tlie  substituted  road,  though  a  penalty  was  also- 
incurred. 

Held  (reversing  judgment),  that  C.  could  not  recover  from  the  company  by 
way  of  relief  the  damages  which  he  had  to  pay  to  J\L  for  breach  of  his  agree- 
ment with  M.,  for  this  wa.s  not  the  natural  consequeme  of  the  company'.-^ 
failure. 

Tn  the  year  1845  the  defenders  obtained  their  Act  of  Corporation, 
by  which  they  were  authorised  to  make  the  Castleearry  Branch 
froni  the  Monkland  and  Kirkintilloch  Kailway  to  the  Scottish 
Central  Railway.     The  Castleearry  hiancli  passed  through  the  pur- 
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suer's  estate  of  Gartsherrie,  and  crossed  a  branch  railway 
belonging  to  him,  connecting  his  fire,  clay  field  at  *  Ca.stles-  [*  97S] 
])ails  with  the  Monkland  and  Kirkintilloch  Railway.  The 
parties  having  disagreed  as  to  tlie  compensation  tu  be  jiaid  to  him, 
the  defenders  entered  into  possession  of  the  land,  required  by  them 
from  the  pursuer,  in  virtue  of  an  ex  parte  valuation,  obtained  in 
. I  line,  1847,  under  sect.  84  of  the  Lands  Clauses  Consolidation  Act. 
Before  commencing  their  operations,  they  did  not  cause  a  sufficient 
railway  to  be  made  and  maintained,  in  lieu  of  the  pursuer's  private 
railway,  as  tliey  were  required  to  do  under  the  Railways  Clauses  Con- 
solidation Act ;  but  they  cut  through  the  pursuer's  private  railway, 
•providing  no  substitute,  and  did  nothing  to  render  it  available  for 
traffic  until  1855.  Explanations  were  made  by  the  defenders  tend- 
ing to  throw  the  blame  of  tlie  delay  on  the  pursuer,  but  it  is  un- 
necessary to  specify  them. 

In  tlie  meantime,  in  Septendier,  1853,  the  pursuer  let  his  clay 
Held  to  John  Macdonald,  on  the  footing  that  the  railway  company 
were  "  bound  to  connect  the  branch  line  with  their  main  line,"  and 
with  the  stipulation  that  "  the  proprietor  is  to  do  so  at  his  own  ex- 
pense, should  they  fail  or  refuse  so  to  do." 

In  August,  1854,  Macdonald  raised  an  action  against  the  pur- 
suer, concluding  that  he  was  bound  to  make  the  connecting  biancli, 
and  for  damages  for  the  want  of  it;  and,  in  November,  1854,  the 
])ursuer  raised  the  present  action  against  the  railway  company,  con- 
(luding  that  it  should  be  found  and  declared,  "that  the  defenders 
are  bound  to  relieve  the  pursuer  of  an  action  raised  against  him  at 
the  instance  of  .lohn  Macdonald,  residing,"  &c.,  "concluding,  iMrr 
'ilv(,  for  damages  in  respect  of  the  pursuer's  alleged  failtin'  to  con- 
nect a  l)ranch  line  of  railway  on  the  pursuer's  jjrojicrty  with  the 
mainline  of  the  railway  belonging  to  tjie  defenders,  or  with  the 
Monkland  and  Kirkintilloch  line  of  railway,  and  of  nil  claims  com- 
]ietent  to  the  said  John  Macdonald  against  the  ])ursner  arising  out 
of  the  defenders'  failure  to  form  the  said  connection,  all  a.s  .set  foith 
in  the  said  condescendence;  reserving  to  the  ]imsuer  sueli  claims 
of  damages,  and  other  claims,  as  he  may  \\u\v  against  the  de.huulers 
in  respect  of  their  interference  with  his  private  railways,  a,nd  his 
estate  of  Gartsherrie." 

Macdonald's  claim  was  settled  by  payment  of  £200  of  damages 
and  £]()'.]  14.s\  of  expenses,  and  the  parties  to  the  present  action 
arranged  that  the  defenders'  liability  under  it,  in  the  event  of  the 
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pursuer  succeeding,  shouM  auiduut  t<)  the  .VoOo  14s.  so  puid  tn 
Macdonaltl,  uud  the  pursuer'.s  expenses  in  defendint,'  the  a(  tioii, 
aniountin*^  to  cill4<S  O.s.  ]l(l.,  subji'ct  to  taxation. 

The  jiursuer  pleaded,  that  the  defenders  having  failed  t<>  leslorc 
the  connection  between  his  }irivate  lailway  and  the  ]\Ioiikland  and 
Kirkintilloch  Railway,  weie  liable  to  relieve  him  of  loss  or  damage 
arising  from  the  want  of  said  connection. 

The  defenders'  Hrst  and  fifth  pleas  in  law  were  us  follows:  — 
"  1.  The  damages  alleged  to  have  been  sustained  by  the  pursuer's 
tenant  having  been  solely  occasioned  by  the  pursuer's  own  acts,. 
the  defenders  are  not  bound  to  relieve  him  thereof.  5.  The  de- 
fenders are  not  liable  in  relief  to  the  pursuer  of  the  damages 
claimed,  in  respect,  that,  by  the  6tli  section  of  the  Railways 
Clauses  Consolidation  (Scotland)  Act,  they  are  only  lialde  to 
make  payment  to  the  pursuer  of  such  compensation  for  damages 
sustained  by  him  by  reason  of  the  exercise  of  the  powers  vested 
in  them  by  their  Acts,  as  shall  be  ascertained  and  determined  in 
the  manner  provided  by  the  Lands  Clauses  Consolidation  (Scot- 
land) Act,  for  determining  questions  of  compensation  with  regard 
to  land  purcha.sed  or  taken  under  the  provisions  thereof,  and  the 
damages  claimed  have  not  been  ascertained  or  determnied  in  anv 
of  the  ways  provided  by  the  said  Act." 

By  the  Railways  Clauses  (Scotland)  Act,  8  &  9  Yict.  c.  33,  it  is 
provided  by  sect.  6,  that  "  in  exercising  the  power  given  to  the 
company  by  the  special  Act  to  construct  the  railway,  and  to  take 
lands  for  that  purpose,  the  company  shall  be  subject  to  the  pro- 
visions and  restrictions  contained  in  this  Act  and  in  the  said  Lands 
Clauses  Consolidation  (Scotland)  Act ;  and  the  company  shall 
make  to  the  owners  and  occupiers  of  and  all  other  parties  in- 
terested in  any  lands  taken  or  used  for  the  purposes  of  the  rail- 
way, or  injuriously  affected  by  the  construction  thereof,  full 
compensation  for  the  value  of  the  lands  so  taken  or  used,  and 
for  all  damage  sustained  by  such  owners,  occupiers,  and  other 
jtarties,  by  reason  of  the  exercise,  as  regards  such  lands,  of  the 
powers  by  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with, vested  in  the  company,  and,  except  where  otherwise  pro- 
vided by  this  or  the  special  Act,  the  amount  of  such  compensation 
shall  be  ascertained  and  determined  in  the  manner  provided  by 
the  said  Lands  Clauses  Cons()lidation  Act  for  determining  ques- 
tions of  compensation    with   jcgnid   to  lands   iiirchased  or  takerv 
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under  the  provisions  thereof ;  and  all  the  provisions  of  the  said 
last  mentioned  Act  shall  be  applicable  to  determine  the  amount  of 
any  such  compensation,  and  to  enforcing  the  payment  or  other 
satisfaction  thereof." 

Sect.  11  confers  on  railway  companies  various  powers  as  to 
operations  on  roads,  water  courses,  &c.  and,  in  general,  power  to 
do  all  acts  necessary  for  making,  maintaining,  and  using  their  rail- 
way :  — "  Provided  always  that,  in  the  exercise  of  the  powers  by 
this  or  the  special  Act  granted,  the  company  shall  do  as  little 
damage  as  can  be,  and  shall  make  full  satisfaction,  in  manner 
herein  and  in  the  special  Act,  and  any  Act  incorporated  there- 
with provided  to  all  parties  interested,  for  all  damages  by  them 
sustained  by  reason  of  the  exercise  of  such  powers." 

With  reference  to  roads  cut  through  or  otherwise  interfered  with 
by  railway  companies  in  exercise  of  their  statutory  powers 
the  Act  provides  :  *  "  Sect.  49.  If  the  road  so  interfered  [*  970] 
with  can  be  restored  C(jmpatibly  with  the  formation  and 
use  of  the  railway,  the  same  shall  be  restored  to  as  good  a  comU- 
tion  as  the  same  was  in  at  the  time  when  the  same  was  first  inter- 
fered with  by  the  company,  or  as  near  thereto  as  mayj)e  ;  and  if 
suck  road  cannot  be  restored  compatibly  with  tlie  formation  and 
use  of  the  railway,  the  company  shall  cause  the  new  or  substituted 
road,  or  some  other  sufficient  substituted  road,  to  he  put  into  a 
permanently  substantial  condition,  equally  convenient  as  the  for- 
mer road,  or  as  near  thereto  as  circumstances  will  allow  ;  nnd 
the  former  road  shall  be  restored,  or  the  substituted  road  put 
into  such  condition  as  aforesaid,  as  the  case  may  be,  within  the 
following  periods  —  after  the  first  operation  on  the  former  road 
shall  have  been  commenced,  unless  the  tiaistees  or  parties  haviii'j,- 
ilie  management  of  the  i(jail  to  be  restored,  by  writing  under 
tlieir  hands,  consent  to  an  extension  of  the  jieriod,  and  in  smh 
case  within  such  extended  period  (that  is  to  say),  if  the  road  lie  a 
turnpike  road,  witliin  six  months,  and  if  the  road  be  not  a  tiiiii- 
pike  road,  witliin  twelve  months. 

"Sect.  50.  If  any  such  road  be  not  so  restored,  or  the  su])stiUilrd 
road  so  completed  as  aforesaid,  within  the  ]>eriods  herein  or  in  tlui 
special  Act  fixed  for  that  ])U)'pose,  the  comi)any  shall  forfeit  to  the 
trustees,  commissioners, surveyor,  or  other  peison  having  the  man- 
agement of  the  road  interfered  with  by  the  company,  if  a  public; 
road,  or,  if  a  private  road,  to  the  owner  thereof,  twenty  jiounds  for 
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evt'iy  di\\  alter  tlic  oxpiiatioii  (•('  .such  periods  respectively  during 
wliich  such  road  shall  nut  l»e  so  restored  or  the  substituted  road 
couijileted  ;  aiul  it  shall  be  lawful  for  the  sheriff  or  justices  by 
whom  any  such  ])enalty  is  iiuposed,  to  order  the  whole  or  any  part 
thereof  to  be  laid  out  in  executint:?  tlie  work  in  respect  whereof  such 
penalty  was  incurri'd." 

The  Court  of  Session  held  (rever.'iing  the  judgiueiit  of  the  Loi;i» 
<  )i;itiNAKY)  that  the  daniati;!;  claimed  was  recoverable  at  law,  not- 
withstanding the  statutory  ])enalty  ;  and  that  the  pursuer's  claim 
for  relief  was  valid. 

The  railway  company  appealed,  maintaining  in  their  case,  that 
tin-  judgment  of  the  Court  of  Session  should  be  reversed,  because 
—  1.  The  right  to  sue  at  common  law  for  the  recovery  of  alleged 
damages,  in  respect  of  failure  to  restore  a  road,  in  terms  of  the  49th 
section  of  the  Railways  Clauses  Consolidation  (Scotland)  Act,  is  ex- 
cluded, according  to  a  sound  construction  of  that  Act,  and  Acts  in- 
corporated therewith.  Carruthers  v.  Caledonian  Bailvjay  Companij, 
15  D.  591.  2.  Assuming  that  the  appellants  were  bound  to  make 
reparation  to  the  respondent  at  common  law  for  damages  sustained 
by  him  by  reason  of  their  failure  to  restore  the  road,  they  were  not 
liable  to  relieve  him  of  specific  claims  of  damage,  brought  agivinst 
him  in  respect  of  breach  of  obligation  on  his  part,  although  .such 
breach  of  obligation  might  have  resulted  from  the  alleged  failure 
to  restore.  3.  The  appellants  were  not  bound  to  relieve  the  le- 
spondent  of  the  damages  alleged  to  have  been  sustained  by  Mac- 
donald,  in  respect  that  they  were  occasioned  by  the  res [)on dent's 
failure  to  implement  his  own  personal  obligation  to  Macdouah!, 
and  not  in  respect  of  any  failure  on  the  part  of  the  apiiclliuiis. 

The  respondent,  in  his  printed  case,  supported  the  judgment  (m 
the  followhig  grounds: — 1.  Sutticient  and  relevant  grounds  to 
support  the  conclusions  of  the  libel  were  set  forth  in  the  record. 
2.  The  Court  of  Session  had  jurisdiction  in  the  case,  such  not  being 
excluded,  either  expressly  or  by  necessary  implication  of  the  pro- 
visions of  any  of  the  statutes  founded  on;  and  o.  No  special 
tribunal  for  tlu*  trial  of  such  a  case  as  the  present,  nor  mode  of  as- 
ceitaiuing  the  amount  of  damage  sustained,  was  appointed  by  these 
statutes,  so  that  an  action  at  connnon  law  was  the  only  remedy 
competent  in  the  circumstances. 

Sir  F.  Kelly,  Q.  C,  and  R.  Palmer,  Q.  C,  for  the  appellants.  —  The 
judgment  of  the  Court  below  is  wrong.     There  was  no  right  in  tbo 
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appellant  to  recover  damages  for  the  failure  of  the  company  to 
restore  the  road  in  terms  of  the  49th  section  of  the  Railways  Clauses 
(Scotland)  Act,  1845.     That  section  says,  that  a  road  interfered  witli 
shall  be  restored  to  as  good  a  state  within  a  certain  time.     But  the 
50th  section  imposes  a  penalty  which  is  amply  sufficient  to  com- 
pensate the  owner,  being  no  less  than  a  penalty  of  £20  per  day, 
part  of  which  the  sheriff  may  order  to  be  laid  out  in  doing  the  re 
pairs  v*hic]i  were  omitted  to  be  done.     That  remedy  extinguishes 
any  remedy  competent  at  common  law  to  the  owner  of  the  private 
road  in  question.      Such  was  the  construction  put  on  the  parallel 
sections  of  the  English  Railways  Clauses  Act  in  Watkins  v.  Great 
Northern   Bailway    Compaaij,    16    Q.    B.    961.     That    case   is   an 
authority  in  the  present.     The   case   cited  on   the  other  side   in 
the  Court  below,  of  Samuel  v.  Edinburgh  and  Glasgow  Raihvaij 
Comijang,   11  D.  968,  has   no  bearing,  for  that  was  a  claim  of 
damages,   not  for   omitting  to  do   certain   work,  but  for  doing  it 
badly.     In  the  cases  of  Shandv.  Aberdeen  Canal  Compa7iy,2^)()\\. 
579;   Gold-ie  v.    Oswald,  2  Dow.  534;  Burnet  v.  Knowles,  ?,  Dow. 
280,  the  statutes  had  been  violated.     In  the  present  case  the  aj)- 
pellants   acted  within   the   statute,  and  were  authorised   to  take 
possession   of   the   respondent's   land.      Even    assuming,  that   tlic 
company  are  liable  in   damages  to  the  respondent,  tliey  are  nut 
boimd  to  repay  him  the  costs  and  damages  he  has  paid  to  Mac- 
donald.     He  chose  to  make  a  contract  with  Macdonald,  and  must 
l)ear  the  consequences  himself  of  any  breach   of  it.     The  company 
had  nothing  to  do  with  such  contract,  and  were  no  parties  to  it. 
It  is  obvious  the   respondent  might,  on  the  same   principle,  have, 
made  a  hundred  contracts  with  different  people  all  depending  on 
the  company  making  the  road ;  but  it  is  obvious,  that  the  company 
could  not  be  made  to  pay  a  hundredfold  damages  merely  because  the 
respondent  so  chose  to  contract  with  third  parties.     What- 
ever damage  the  company  did  to  the  i-espondent  *  was  quite  [*  98(1] 
inde])endent  of  any  contract  made  by  him  witli  strangers, 
and  is  not  to  Ix'  measiir(;d  by  tlie  daniag(!S  incni'icil   t'oi-  lnfjicb  nf 
such  contract. 

Rolt,  Q.  C,  and  D.  Mure,  for  tlie  respondent.  —  Tlic  judgnicnt 
of  the  Court  below  was  right.  The  company  were  expressly  bound 
by  the  statute  to  restore  this  private  railway,  and  they  wore 
responsible  to  the  respondent  for  wliatever  <lan)age  was  caused  by 
the  non-fulfilment  of  that  obligation.     The  respondent  clearly  hail 
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a  right  of  action  against  tlie  company  for  the  damage  caused  l)y 
in»t  making  tlu'  roail.  'Vhv  Legislatuic.  in  luoviiling  a  ]>uiiisliiiu'nt 
i)y  way  of  ])en:dty,  did  not  thereby  take  away  the  remedy  at  com- 
mon law.  'riic  statntoiy  tribnnal  a}>))lies  only  to  such  damage  as 
is  lawfully  doiu'  liy  the  company  in  executing  the  works  .so  long- 
as  tiiey  kei'p  within  their  statute.  Ihit  when  they  exceed  their 
statute,  as  they  did  in  this  case,  they  are  still  liable  for  the  danuige 
resulting  from  their  conduct.  This  ]n-inciple  was  acted  on  in 
Shand  X.  Aberdeen  Canal  Company ;  Goldic  v.  Oswald;  Burnet  v. 
Knowlea,  and  Samncl  v.  Edinhnrgh  and  Glasgow  Railvjay  Com- 
pany, 11  I).  968.  The  English  case  cited  of  Watkins  v.  Great 
Northern  Ra'dimy  Company  was  not  a  decision  on  the  correspond- 
ing section  of  the  English  statute,  but  was  an  action  for  damage 
caused  in  the  course  of  doing  their  work.  The  company  Iieing 
therefore  liable  to  the  respondent  in  damages,  the  question  is,  what 
is  the  measure  of  the  damages  ?  The  respondent  was  entitled  to 
rely  on  their  obeying  the  statute,  and  to  make  his  contracts  with 
third  parties  on  the  footing  that  they  would  do  so.  When  the 
respondent  granted  this  lease  to  Macdonald  he  was  merely  turning 
his  property  to  account  in  the  ordinary  way  as  he  was  entitled  to 
do.  Whi'U,  therefore,  he  has  l)een  made  liable  in  damages  to  third 
parties,  directly  in  consequence  of  the  fompany's  breach  of  the 
statute,  the  company  are  bound  to  reimburse  him,  as  they  must 
have- contemplated  such  consequences  as  the  ordinary  result  of 
their  conduct.  The  case  of  Mansfield  v.  Canvphell,  14  S.  585, 
shows,  that  an  action  of  relief  may  be  brought  against  the  company 
in  such  circumstances  as  the  present,  for  there  a  vendor  of  an 
estate  was  held  liable  for  the  damages  incurred  by  the  purchaser 
to  his  heritable  creditor,  in  consequence  of  the  purchase  money 
not  being  paid  according  to  the  contract  of  sale,  so  as  to  enable  the 
vendor  to  pay  his  creditor.  So  in  Bramley  v.  Chesterton,  2  C.  B. 
(N".  S.)  592,  a  tenant  holding  over,  after  notice  to  quit  had  expired, 
was  held  liable  to  reinduirse  the  damage  caused  by  his  landlord  being 
unable  to  give  possession  to  a  new^  tenant  according  to  agreement. 
Pi.  Palmer  replied.  Cur.  adv.  vult. 

Lord  Cliancellor  Campbell  :  — 

My  Lords,  in  arguing  this  appeal  at  your  Lordships'  bar,  two 
questions  were  made  —  first,  whether  upon  the  facts  alleged  by 
Colt,  the  pursuer,  irrespective  of  any  transaction  between  him  and 
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Macdonald  the  lessee,  he  could  have  maintained  an  action  against 
the  Caledonian  Eaihvay  Company  for  having  neglected  to  restore 
his  branch  railway,  according  to  the  obligation  imposed  upon  them 
by  sect.  49  of  8  &  9  Vict.  c.  33,  the  Scotch  Eailways  Clauses  Consoli- 
dation Act.  And  secondly,  if  this  be  so,  then,  whether  the  pursuer 
has  ciiosen  the  proper  remedy  by  bringing  this  action  of  relief. 

Upon  the  first  question  I  have  not  been  able  to  entertain 
any  doubt.  The  company  were  under  a  statutory  obligation  t(» 
restore  the  brancli  railway  within  a  given  period.  They  neglected 
to  do  so,  whereby  the  pursuer  was  clearly  damnified.  Frimd.  facie, 
therefore,  he  has  a  right  of  action  against  him. 

One  answer  attempted  in  the  Court  lielow,  and  countenanced  to 
a  certain  degree  by  the  LoKD  Ordinary  is,  that  the  pursuer  was 
confined  for  a  remedy  to  the  statutory  tribunal,  which  the  Legisla- 
ture has  provided,  where  losses  are  sustained  in  the  formation  of 
railways.  But  it  is  well  settled,  that  the  statutory  tribunal  is  only 
established  to  give  compensation  for  losses  sustained  in  con- 
sequence of  what  the  railway  company  may  do  lawfully  under  the 
powers  which  the  Legislature  has  conferred  upon  them ;  and  that 
for  anything  done  in  excess  of  these  powers,  or  contrary  to  what 
the  Legislature  in  conferring  these  powers  has  commanded,  the 
proper  remedy  is  a  common  law  action  in  the  common  law  Courts. 
The  company  were  guilty  of  a  wrong  in  disobeying  the  Act  of 
Parliament  which  requires  the  restoration  of  pursuer's  branch  rail- 
way, and  for  this  wrong  they  are  liable  to  an  action  ex  ddido. 

At  your  Lordships'  bar  the  answer  to  the  action  chieHy  relied 
upon  was  that  the  pursuer  is  confined  to  the  penalties  given  by 
the  50th  section  of  the  statute.  But  this  seems  to  me  to  be  only 
a  cumulative  remedy  given  with  a  view  to  hasten  the  performance 
of  the  duty  which  the  Legislature  has  imposed.  All  doubt  iqioii 
this  point  seems  to  be  removed  when  we  observe  that  the  wlioUt 
of  these  penalties  may,  at  the  discretion  of  the  sherifT,  be  api)licd 
to  the  expense  of  completing  the  work  which  the  company  ougiit 
to  have  performed,  so  that,  when  the  penalties  have  been  recovered, 
the  individual  who  has  suffered  a  heavy  pecuniary  loss  may  be 
left  without  any  reparation  or  indemnity.  The  prior  clauses  of  tlu' 
Act  respecting  the  "  making  of  the  temporary  road  "  are  dif^'crcutly 
framed;  and  the  Englisli  case  relied  upon  of  Wi'/kins  v.  (/rnt/ 
Northern  Railvxty  Covipanji  has  no  application,  for  that  jirocceded 
on   the    maxim   expressio  uniu-s  est  e.rclvsw  (tlterius.      An   action 
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li;i\iiiL;    bi'i'ii   I'xprossly   _L;i\i'ii    wIhtc   s]i('i'i;il    daiinii:!'   luid 
[•  itSl]    \)vvu  *  swiXcU'd,  it  was  hold   l<i  takf  uway  an  artioii  wliii  li 

otliLTwiso  would  have  been  maintainable  when'  no  .sjurial 
ilaniai^e  had  been  .sutt'ered. 

liul  lis  In  the  seet)nd  question,  after  great  consideration,  I  am 
bound  to  say,  that  I  agree  with  the  LoRl»  Oki)INAI!V  and  Lord 
Bkniioi.mi:.  against  the  o))inion  of  the  majority  of  the  Second 
Division  fif  the  Iuikm  11(»us(!.  There  does  not  seem  to  have  been 
much  (ii^cussion  in  the  Inner  House  upon  ,the  subject;  and  T  am 
sorry  to  say,  that  we  are  very  imperfectly  informed  of  the  reasons 
upon  whirli  the  action  of  relief  was,  in  this  instance,  held  com- 
petent. According  to  the  explanation  gi\eu  of  this  action,  it  is 
generally  a]iplieable  where  the  pursuer  and  the  defender  were 
under  a  cftninion  oljligation,  which  ought  first  to  have  been  per- 
formed l>y  the  defender,  and  which,  by  his  neglect,  was  cast  upon 
the  pursuer,  so  that  the  ijursuer,  having  been  sued,  was  forced  to 
pay  damages,  together  w'ith  the  costs  of  his  adversary  and  his  own 
costs  in  the  suit.  The  aggregate  sum  to  be  recovered  in  the  action 
of  relief  being  composed  of  these  three  items,  T  think  it  w-as 
admitted,  tliat,  in  the  action  of  relief,  the  pursuer  is  entitled  to 
recover  the  whole  or  no  part  of  this  sum. 

In  the  present  case  the  damages  which  Colt  was  obliged  to  pay 
to  Macdonald  amounted  to  £200,  with  £103  14s.  for  JNIacdonald's 
costs.  Colt's  own  costs,  in  defending  that  action  amounting  to 
£14(S  Os.  lid. ;  and  it  was  agreed  between  the  parties  to  this  suit, 
thatthe.se  three  sums,  added  together  making  £451  14,s'.  llrf.  should 
be  held  to  be  the  measure  of  the  liability  of  thi;  company  in  the 
action  of  relief,  if  this  action  should  be  held  to  be  maintainable. 

JJut  here  the  action  of  Macdonald  v.  Colt  was  ex  contractu,  or  an 
agreement  between  them  to  which  the  company  were  in  no  shape 
privy.  The  cause  of  action  which  Colt  had  against  the  company 
was  ex  delicto  accruing  at  tlie  time  when  the  branch  railway  ought 
to  have  been  restored,  long  before  the  lease  had  been  granted  to 
Macdonald.  The  measure  of  damages  to  which  Colt  was  entitled 
against  the  company  by  no  means  coincides  with  the  measure  of 
damages  in  the  action  of  Macdonald  v.  Colt.  Morever,  there  is 
great  difficulty  in  seeing  how  Colt  can  be  entitled  to  recover  against 
the  company  either  the  costs  he  paid  to  Macdonald,  or  his  own 
costs  in  that  action.  He  had  agreed  with  Macdonald  to  restore 
the  road  within  a  certain  time  upon  a  contingency  which  happened. 


U.-C.  VOL.  XXII.]      SECT.  IV.  —  QUESTIONS   OF  TRESPASS.  305 

No.  33.  —  Caledonian  Ky.  Co.  v.  Colt,  1  Pat.  (Sc.  App.)  981. 

By  neglectiug  to  do  so  he  broke  liis  agreement  with  Macdonald. 
Jle  might  have  performed  that  agreement,  and  then  he  neither 
would  have  been  liable  in  costs  to  Macdonald,  nor  would  he  have 
incurred  any  costs  in  resisting  an  action  to  which  there  was  no 
defence.  If  he  had  restored  the  road  according  to  his  agreement, 
he  then  might  clearly  have  maintained  an  action  against  the  com- 
pany, in  which  he  would  have  been  entitled  to  recover  as  damages 
the  sum  he  had  expended  in  restoring  the  road,  together  witli 
a  compensation  for  any  further  loss  he  had  sustained,  by  reason  of 
the  road  not  having  been  restored  by  the  company  within  the 
jieriod  prescribed  by  the  Act  of  Parliament. 

Dining  the  argument  we  in  vain  called  for  authority  from  text- 
writers  or  books  of  practice  to  show  that  an  action  of  relief  was 
con,petent  under  such  circumstances.  The  counsel  for  the 
respondent  relied  exclusively  on  the  decision  in  Ma/uftdd  v. 
Cariqihcll ;  but  supposing  that  case  to  be  well  decided,  and  that 
there  may  be  an  action  of  relief  without  warrandice,  or  auy  obliga- 
tion jointly  binding  upon  pursuer  and  defender,  that  case  by  nu 
means  goes  so  far  as  to  decide,  that,  wliere  part  of  tlie  sum  of 
money,  sought  to  be  recovered  in  the  action  of  relief,  might  have 
been  recovered  as  a  special  damage  in  an  action  by  the  })ursuer 
against  the  defender  for  a  wrong,  a  compensation  for  that  wrong 
may  be  recovered  in  an  action  of  relief. 

Che  manner  in' which  this  proceeding  was  conducted  seems  to 
show,  that  those  who  first  recommended  it  took  the  same  view  of 
the  action  of  relief  which  I  have  done,  for  they  called  w\Hm  tlie 
company  to  defend  the  action  brouglit  by  Macdonald  against  Colt, 
as  if  it  had  been  Ijrought  upon  an  obligation  into  which  the  com- 
pany had  entered  with  Macdonald,  and  that  the  cause  of  action  as 
between  Macdonald  and  Colt  was  the  same  as  between  Colt  and 
the  company. 

For  th(;se  reasons  I  must  advise  youi-  L()i(lslii])s  to  reverse  (lie 
interlocutor  appealed  against,  and  to  restcjn;  the  int(!ilocnlor  of  ihc 
Lord  Okdixaky,  finding  that  the  allegations  of  the  |)ursu<'.r  were 
not  sufficient  to  support  the  conclusions  of  the  summons,  and  also 
dismissing  the  action  with  the  costs  incurred  in  the  Court  below. 

Lord  Wensleydale  :  — 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  on 

the  woolsack,    that  the    judgment  of  the  Second  Division   of  the 
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(_'<Mirt  of  Si'ssidii  sluMild  l»r  ri'vci'sed,  aiitl  in  llie  reasons  which  lie 
lias  given  for  his  adviee  to  your  Lordshi])s. 

The  reasoning  of  the  LoRii  Okiunauy  in  his  note  .seems  to  nic  to 
be  }>erfeetly  satisfactory,  save  as  to  that  jiarL  of  it  where  lie  inti- 
mates an  opinion,  that  the  remedy  of  the  pursuer  was  not  iiy 
action  against  tlie  company  for  not  fultilling  the  obligation  cast 
upon  them  by  the  49th  section  of  the  Railways  Clauses  Consolida- 
tion Act,  18-15,  8  &  9  Vict.  c.  33.  In  my  opinion,  an  action  will 
undoubtedly  lie  against  the  company  for  not  obeying  that  direction 
of  the  Act  of  Parliament.  But  the  opinion  intimated  by  the  Loitu 
Ordin'.\uy  in  no  way  affects  his  decision,  that  the  damages  and 
costs  in  the  action  l)y  Macdonald  against  the  pursuer  arose  in  the 
failure  of  his  performance  of  his  own  personal  obligation  volun- 
tarily entered  into  by  him  to  Macdonald.  The  reasoning  of  tlu^ 
LoKD  Orkix.vky  seems  to  me  to  be  perfectly  satisfactory  in  that 
respect.  The  Lord  Ordinary,  justly,  I  conceive,  says,  that  the 
proper  action  of  relief  is  founded  on  the  obligation  of 
[*  982]  warrandice  *or  mandate,  cautionary  or  conjunct  obliga- 
tion, or  the  like ;  and  there  is  no  ground  whatever  to  say, 
that  the  pursuer  has  put  himself  in  the  situation  of  a  cautioner  to 
Macdonald  for  the  performance  of  the  statutory  obligation  imposed 
on  the  company,  and  still  less  with  the  consent  or  privity  of  the 
company,  which  seems  necessary  in  the  proper  action  of  relief 
according  to  the  authority  of  Erskine,  6,  65,  81. 

And  supposing,  that  this  strict  construction  is  not  to  be  put  on 
the  form  of  the  action  for  relief,  and  tliat  the  case  of  Mmisfield  v. 
Campbell,  14  S.  585,  was  correctly  decided,  and  tliat  therefore 
damage  could  be  recovered  in  that  form  of  action  for  the  breach 
•of  a  sub-contract  which  one  man  reasonably  made  with  a  third 
person  on  the  faith,  that  the  original  contract  would  be  fulfilled, 
still  I  think,  that  the  pursuer  would  not  be  entitled  to  recover  the 
damages  sought  to  be  recovered  in  this  case,  for  the  contract  of 
the  pursuer  with  Macdonald  could  not  be  considered  as  a  reason- 
able consequence  of  the  statutory  obligation  incurred  by  the  com- 
pany to  restore  the  road,  which,  in  truth,  had  been  already  broken 
before  the  sub-contract  with  Macdonald  had  been  entered  into. 
Still  less  could  he  recover  the  co-sts  paid  to  Macdonald,  or  liis 
own  costs  incurred  in  the  improper  defence  of  the  action.  Tiiere- 
fore  I  agree  in  advising  your  Lordships,  that  the  judgment  should 
be  reversed. 
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Lord  Chelmsford  :  — 

My  Lords,  this  is  an  action  of  declarator  brought  for  the  pur- 
pose of  having  it  found  and  declared  by  decree  of  the  Lords  of 
our  Council  and  Session,  that  the  defenders  are  bound  to  relieve 
the  pursuer  of  an  action  raised  against  him  at  the  instance  of  John 
Macdonald,  residing  at  Kingshill  Cottage,  in  the  county  of  Lanark, 
concluding  inter  alia,  for  damages  in  respect  of  the  pursuer's 
alleged  failure  to  connect  a  branch  line  of  railway  on  the  [)ur- 
suer's  property  with  the  main  line  of  the  railway  belonging  to  the 
■defenders,  or  with  the  Monkland  and  Kirkintilloch  line  of  rail- 
way, and  of  all  claims  competent  to  the  said  John  Macdonald 
against  the  pursuer  arising  out  of  the  defenders'  failure  to  form 
the  said  connection. 

The  question  involved  in  the  proceedings  is,  whether  the  lia- 
bility of  the  railway  company  to  the  respondent  is  of  the  same 
nature,  and  to  the  same  extent,  as  the  liability  of  the  respondent 
to  John  Macdonald,  so  as  to  entitle  the  respondent  to  call  u})on 
the  company  to  take  upon  themselves  all  the  burden  of  the  action 
brought  against  him  by  Macdonald,  and  to  relieve  from  all  the 
consequences  of  that  action. 

The  respondent  is  possessed  of  a  fire  clay  field  called  Castlespails, 
to  which  he  had  made  a  private  railway  communicating  with  the 
Monkland  and  Kirkintilloch  Eailway  belonging  to  the  appellants. 
The  appellants  in  1845  obtained  an  Act  by  which  they  were 
empowered  to  make  a  branch  line  called  the  Castlecarry  Branch, 
from  the  Monkland  and  Kirkintilloch  Railway  to  the  Scottish 
Central  Railway.  In  making  this  branch  the  appellants  inter- 
fered with  the  respondent's  private  railway  to  his  clay  field.  Thiiy 
were  therefore  bound  by  the  46th  section  of  the  Railways  Clauses 
Consolidation  (Scotland)  Act,  1845,  before  the  commencement  of 
their  operations  to  cause  a  sufficient  road  to  be  made,  instead 
of  the  road  to  be  interfered  with,  under  a  penalty,  by  tlie  47th 
section,  of  £20  for  every  day  after  the  interruption  of  the  existing 
road,  during  which  the  substituted  inud  sliouhl  not  be  made,  In  be 
paid  to  the  respondent,  as  the  owno'  (if  the  jirivate  roiid.  And 
by  the  48th  section,  they  were  also  liable  for  any  siM-cinl  damage 
which  any  party  entitled  to  a  right  of  way  over  the  road  so  inter- 
fered with  might  suffer  by  reason  of  their  failure  to  cause  anotlier 
sufficient  road  to  be  made  before  they  interfered  witli  the  existing 
road.     In  addition  to  these  provisions  applicnblc  to  the  commence- 
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iiu'iit  o(  their  openitii'iis,  iho  roiiiiiaiiy  wvw  iiflcrwaids  IkhiiuI  to- 
ivstore  the  private  road  to  a.s  good  a  coiulitioii  as  it  was  in  wheu 
first  interfered  witli,  uiuUm-  a  penalty  of  £20  a  day,  to  lie  paid  to 
the  respondent  as  the  owner  of  the  road.  By  the  words,  "the 
owner  of  the  road  "  in  the  47th  section,  the  owner  of  the  soil  of 
the  road  is  evidently  intended,  and  if  the  substituted  road  is  not 
made,  he  is  to  receive,  and  to  be  satisfied  with  the  £20  a  day 
penalty. 

The  only  person  who  can  maintain  an  action  for  any  special 
damage  for  not  making  a  sufficient  road  after  the  interruption  of 
the  existing  one,  is  by  the  express  words  of  the  48th  section,  the 
]»erson  entitled  to  a  right  of  way  over  the  road.  1  cannot  help 
thinking  also,  that  the  intention  of  the  Legislature  in  the  50th 
section  is,  that  tlie  penalty  of  £20  incurred  by  not  restoring  the 
road  should  be  given  to  the  owner  as  a  complete  satisfaction  for 
the  damage  which  he  might  sustain.  The  reason  alleged  for  the 
difference,  as  to  the  action  for  special  damage,  between  the  penal- 
ties imposed  in  this  section  and  in  the  48th  section,  is  the  power 
which  is  given  in  it  for  the  sheriff  or  justices  to  order  the  whole 
or  any  part  of  the  penalty  to  be  laid  out  in  executing  the  work. 
But  it  seems  so  unreasonable,  that  the  magistrates  should  possess 
any  pow'er  of  directio'n  with  respect  to  a  penalty  which  is  forfeited 
to  the  owner  of  a  jjrivate  road,  that  1  am  disposed  to  confine  the 
application  of  this  part  of  the  section  to  the  case  of  public  roads. 
l>ut  however  this  may  be,  there  can  be  no  doubt,  that  the  person 
entitled  to  a  right  of  Avay  over  the  road  is  not  excluded  from  his 
action  by  any  special  damage  which  he  may  sustain  by  reason  of 
a  failure  to  restore  the  road,  although  no  such  right  is  expressly 
given  to  him,  as  it  is  by  the  48th  section,  for  not  making  the  sub- 
stituted road. 

This  being  the  state  of  things,  the  respondent  entered  into  an 
agreement  with  Macdonald  for  a  lease  of  Castlespails  clay  \nt 
field  for  nineteen  years,  by  which  it  was  stipulated,  that 
[*  983]  Macdonald  *was  to  have  the  use  of  the  private  railway  for 
all  purposes  connected  with  the  beneficial  working  of  the 
clay,  and  wliich  contained  these  w^ords :  "  It  being  understood  the 
Caledonian  Railway  Company  is  bound  to  connect  the  branch  line 
with  their  main  line,  or  with  the  Monkland  and  Kirkintillocli 
line:  the  proprietor  (the  respondent)  is  to  do  so  at  his  own  ex- 
pense .should  they  fail  or  refuse  to  do  so."     Macdonald,  therefore,. 


R.  C.  VOL.  XXII.]       SECT.  IV. QUESTIONS    OF   TRESPASS.  309 

No.  33.  — Caledonian  By.  Co.  v.  Colt,  1  Pat.  (Sc.  App.)   983. 


<^nt!:']ing  mi  tier  this  agreement,  was  entitled  to  niaiutaiu  an  action 
against  the  respondent  for  any  breacli  of  it,  and  against  the  com- 
pany also  for  any  special  damage  he  miglit  sustain  by  their  failure, 
to  perform  their  duty  in  restoring  the  road. 

T'lider  these  circumstances,  the  private  railway  not  having  been 
connected  either  with  tli!,'  main  line  or  with  the  Monklaud  and 
Kirkintilhxdi  line,  Macdonald,  in  August,  1854,  l)r()Ught  his  action 
of  declarator  against  the  respondent  to  have  it  declared  inter  alia, 
that  the  respondent  was  "  bouuil  to  connect  the  branch  line  with 
the  main  line,  or  with  the  Monkland  and  Kirkintilloch  line,  all 
as  set  forth  in  the  heads  of  agreement  referred  to  in  the  conde- 
scendence, and  to  make  payment  to  the  pursuer  of  the  sum  of 
£200  sterling  in  the  name  of  damages  for  his  failure  or  breach  of 
■agi'eement." 

By  the  pleas  in  law  for  the  pursuer  it  is  alleged.  In  the  third 
plea,  that  the  defender  having  undertaken  and  become  bound  by 
the  agreement  to  connect  the  ])ranch  line  of  the  railway  in  ([ues- 
tion  with  the  nuiin  line  or  with  the  Monkland  and  Kirkintilloch 
line,  it  was  his  duty  to  implement  and  fulfil  the  said  ol)ligation 
w^ithout  undue  delay;  and  having  failed  in  that  duty,  to  tin- 
injury  and  damage  of  the  pursuer,  he  is  liable  in  reparation  as 
-concluded  for  in  the  summons. 

It  thus  appears,  that  Macdonald's  aclion  was  foumled  entirely 
on  the  agreement  into  which  the  respondent  had  entered  with  him. 
Notice  of  this  action  was  given  to  tlie  company,  and  they  were 
requested  to  defend  the  same  ;  but  they  denied  all  liability  for  any 
jiortion  of  the  damages  claimed  by  Macdonald,  and  declined  to 
def(?nd  the  action.  Macdonald's  action  was  ultimately  settled, 
but,  previously  thereto,  the  respomlent  liad  ])iduglil  an  adion 
against  tlic  coni])any,  which  was  arvangc(l  on  the  I2lli  i\lay,  I(S;)(), 
■and  a  discliai'ge  of  all  (dainis  against  llic  coiu]iaiiy  was  gixm  li\ 
the  respondent,  •' with  a  reservation  of  my  I'iglit  of  ivliid'  againsi 
the  said  (,'aledonian  llailway  ("omiiany  of  tlic  (laini  lunught 
against  me  by  the  said  John  Macdonald,  my  tenant,  or  any  otiicr 
claim  that  he  may  hereafter  bring  against  me  for  damages  alleged 
to  be  sustained  by  him  in  consequence  of  the  nou-formalion  oi 
restoration  of  the  private  railway  to  connect  his  clay  licld  with  the 
main  line  of  the  said  Caledonian  Company  or  with  the  Monkland 
and  Kirkintilloch  Railway,  and  also  the  said  Caledonian  llailway 
•Company's  defences  against  my  said  claim  of  relief." 
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I'ihUt  ilu'so  I'iriMun.sliuici's,  ilu-  ([lu'stinii  ari.scs  wlicLlicr  tlic 
l>R'.><out  ;uii(tn   fur  iflu't"  i,^  cuiiipeieiiL. 

In  tlu'  cour.sr  of  tin'  ar<,aiiiifiiL  tlu'  k-anu'd  comiscl  at  the  liai 
were  pro.s.'^L'i.l  ft)r  smnr  autliniity  from  text-writers,  to  .sliow  when 
an  action  of  relief  i.s  ooin]ietent,  but  they  eoukl  refer  to  none  ;  and 
your  L»»r(lships  are  k^ft  in  (U>ul)l  whether  sueh  an  action  can  he 
ujaintained  in  any  other  ease.^^  than  those  which  aic  mentioned 
by  the  Loia*  (  >uI)INAi;v,  viz.,  tlio.se  wliieh  aie  founded  on  some- 
special  obligation  of  warrandice  or  mandate,  cautionary  or  conjunct 
obligation,  or  the  like.  But,  wliatever  may  be  the  nature  of  the 
right.^  to  which  this  species  of  action  applies,  the  principle  upon 
which  it  proceeds  must  necessarily  limit  it  to  those  cases,  where 
liability  of  the  party,  from  whom  the  relief  is  claimed,  is  exactly 
commensurate  witli  that  of  the  party  claiming  the  relief.  Thus,, 
if  the  measifre  of  damages  to  which  the  company  were  liable  to 
tlie  respondent  was  precisely  co-extensive  with  the  amount  for 
which  the  respondent  was  liable  to  Macdonald,  it  would  seem 
reasonable,  in  order  to  avoid  multi]»licity  of  actions,  that  the 
respondent  should  be  entitled  to  call  upon  the  company  to  come 
in  and  take  his  place  in  the  defence  of  Macdonald's  action.  But 
this  is  l)y  no  means  the  case,  as  a  short  consideration  will  show. 
Tt  may  be,  that,  upon  the  view  which  I  am  rather  disposed  hy 
take  of  the  Act,  the  company  were  only  liable  to  the  respondent 
for  the  prescribed  p^enalties,  which,  of  course,  would  put  an  end 
to  all  difficulty  in  the  case ;  but  I  will  assume,  that  the  respondent 
was  entitled  to  maintain  his  action  for  all  the  special  damage 
which  necessarily  flowed  from  their  breach  of  duty.  Thus,  for 
instance,  if,  by  reason  of  the  non-restoration  of  the  road,  he  liad 
Ijeen  unable  to  let  the  clay  pit  field,  or  had  suffered  any  other 
injury  directly  arising  from  th(!  omission  of  the  company,  he  might 
liave  alleged  it  as  a  special  damage  in  any  action  brought  again.^t 
them.  But  he  had  no  such  ground  of  special  damage  to  allege 
again.st  the  company.  He  had  entered  into  an  independent 
agreement  with  IMacdonald,  which  he  had  failed  to  perform  ;  and 
although  his  engagement  to  Macdonald  was  to  the  same  extent 
as  the  liability  of  the  company,  yet  the  damages  which  he  had 
to  pay  to  Macdonald,  and  the  costs  of  the  action,  could  not  l;e 
recovered  as  special  damage  from  the  company,  because  they  were 
not  the  direct  consequence  of  their  breach  of  duty,  but  were 
occasioned  by  the  non-fulfilment  of  his  own  undertaking. 
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The  point  cannot  be  put  more  concisely  and  pointedly  than 
it  is  by  the  Lord  Ordinary.  He  says,  "The  ground  of  Mac- 
donald's  action  is  not  simply,  that  the  defenders  liave  failed  to 
make  the  connection  in  question,  but  that  the  pursuer  has  failed 
to  fulfil  his  own  personal  obligation  undertaken  to  Macdonald. 
That  obligation,  too,  was  not  undertaken  on  the  faith  of 
the  *defenders  doing  their  alleged  duty,  but  it  expressly  [*  984] 
contemplates  the  case  of  their  failure  in  that  respect,  and 
takes  the  pursuer  bound  to  Macdonald  in  that  very  covenant  to 
do  what  was  necessary." 

The  damages  recovered  by  Macdonald  cannot  be  considered  as 
arising  naturally,  that  is,  "  according  to  the  usual  course  of 
things "  —  to  use  the  words  of  Baron  Alderson  in  Hadleij  v. 
Baxendale,  9  Exch.  354  —  from  the  company's  breach  of  duty,  but 
from  something  collateral  to  and  independent  of  it,  viz.  from  the 
respondent's  failure  to  perform  his  contract. 

This  is  very  different  from  the  case  of  Mansfield  v.  Campbell  which 
was  strongly  relied  upon  on  the  part  of  the  respondent.  There  tlie 
damage  to  which  the  vendor  was  liable  was  the  immediate  result 
of  the  non-fulfilment  of  the  purchaser's  contract.  The  purchaser 
liad  agreed  to  pay  the  purchaser  money  by  instalments.  The  ven- 
dor, relying  entirely  upon  the  performance  of  this  promise,  had 
given  a  notice  to  pay  off  the  heritable  bond,  which  it  must  be 
observed,  the  purchaser  knew,  that  the  vendor  must  do  in  order  to 
clear  the  title.  The  failure  of  the  purchaser  to  perform  his  prom- 
ise was  the  sole  cause  of  the  default  of  the  vendor,  upon  which  tlx^ 
creditor  recovered  his  damages.  And  the  damages  to  which  th<^ 
creditor  was  entitled  were  exactly  those  to  which  the  vendor  had 
been  made  liable  by  the  default  of  the  purchaser. 

I  should  have  felt  much  greater  difficulty  in  this  case  if  it  had 
appeared,  that  the  learned  Judges  of  the  Court  of  Session  had  dis- 
tinctly determined,  after  argument,  that  this  was  a  case  for  an 
action  of  relief.  l>ut  their  attention  seems  to  have  liccii  princi- 
pally,  if  not  entirely  directed  to  the  (|uesti(»n,  wliether  the  action 
was  incompetent  on  account  of  the  damages  being  the  subject  of 
statutory  jurisdiction,  and  whether  the  penalties  prescribed  by  ilnf 
Act  were  not  the  sole  measure  of  compensation.  Tt  is  true,  thai. 
their  Lordships,  in  the  consideration  of  the  ciisc.  a])pear  to  have 
assumed  that  the  action  for  relief  was  well  founded.  I'-nt  that 
there  was  no  clear  and  distinct  expression  of  an  (ipiiiion  ii]Miti  this 
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Jidilit  ;il>ln';irs  flniii  llic  Iintr  nf  the  Li>i;i)  (  )i;i'IN  AKV,  for,  uj)(Mi  tlu' 
roinit  to  him.  In*  says,  "  The  I.okd  OiMUNAiiY  hail  been  of  opinion, 
that  this  was  not  a  case  for  an  action  of  relief  siicli  as  the  jtrcstnt  ; 
hut.  ajiparently,  that  view  was  considered  too  strict  in  ihf  hinci" 
ll<»use." 

Kesorting,  then,  lo  principle  in  the  al>seurc  of  authority,  it  apjicars 
to  me,  that  the  action  of  relief  in  a  question  of  damages  can  ho  ap- 
plicable only  where  the  liability  of  a  pursuer  and  defender  are  so 
cttinpletely  co-extensive  that  the  defender,  by  standing  in  the  pur- 
suer's shoes  in  the  action  brought  against  him,  would  satisfy  both 
hi--  own  and  the  pursuer's  liability  at  the  same  time.  That  was 
not  the  case  between  the  parties.  The  company,  although  liable 
to  the  respondent  for  their  own  breach  of  duty,  were  not  liable  to 
him  for  more,  and  could  not  be  called  upon  to  indemnify  him 
against  the  consei^uences  of  an  action  which  arose  out  of  his  own 
neglect  to  perforin  an  independent  contract  into  which  he  had  vol- 
untarily entered  witli  Macdonald,  and  upon  which  alone  Mac- 
<lonald's  right  to  recover  his  (jwu  i)eculiar  damages  was  founded. 

For  these -reasons,  I  think,  that  the  interlocutors  appealed  against 
ought  to  be-  reversed. 

Mr.  Palmer.  —  The  cause  will  be  remitted  to  the  Court  of  Session, 
with  a  direction  to  decern  expenses  accordingly.  I  apprehend, 
that  will  be  the  correct  form  of  the  onler,  because  the  expenses 
ought  to  have  been  given  to  us;  we  ouglit  to  have  succeeded  in  the 
Inner  House  instead  of  failing. 

Lord  Chaxcelloi;.     That  will  be  right. 

Interlocutor  of  Imur  House  reversed  and  that  of  the  Lord 
Ordinarij  of  2'3rd  Fehruar//,  1858,  affirmed. 

ENCiLISII    NOTES. 

This  rule  is  also  illu.stratt-d  by  the  case  of  Reg.  v.  Durlinyton  Loral 
Board  of  Health  (Ex.  Ch.  1865),  C  B.  &  S.  562,  35  L.  J.  Q.  B.  45,  KJ 
AV.  R.  789,  where  the  local  board  had  witliin  the  express  exception  to 
the  powers  of  a  local  board  contained  in  the  73rd  section  of  the  Public 
Health  Act,  1858,  injuriously  affected  a  stream ;  and  the  Court  refused 
ii  mandamus  to  summon  a  jury  t(^  assess  compensation  under  the  eui- 
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powering  Acts,  on  the  ground  that  the  plaintiffs'  ordinary  legal  reme- 
dies were  unaffected  by  aiij'  autliority  given  to  the  local  board  under 
those  Acts. 

The  general  question  of  proximate  and  remote  damage  will  be  found 
r;insidered  under  No.  6  of  '•  Damages  "  and  notes,  <S  K.  C.  405  et  seq. 

AMERICAN   NOTES. 

Ill  condemnation  proceedings  the  owner  receives  compensation  only  for 
siicli  damages  as  arise  from  the  skilful  and  proper  construction  and  lawful  use 
of  the  public  improvement.  Damages  arising  from  unsafe  appliances,  or 
negligent  construction  or  operation,  may  be  recovered  in  an  ordinary  action 
of  tort.  See  Selma.  llinnc,  \  Dalton  R.  Co.  v.  Keith,  53  Georgia,,  178  ;  Oliio  A- 
Mississippi  R.  Co.  V.  M'ddilrr.  123  Illinois,  440  ;  5  American  State  Kepoits. 
.'>32 :  Terre  Haute  ;*\'  Indianapolis  R.  Co.  v.  McKinley,  33  Indiana,  274; 
Fleming  v.  Chicago,  D.  ^'  M.  R.  Co.,  34  Iowa,  353;  King  v.  Iowa  Midland  R. 
Co..  34  Iowa,  458  ;  Miller  v.  Keokuk  Sr  Des  Moines  R.  Co.,  63  Iowa,  680  } 
Perry  v.  Worcester,  0  Gray  (Mass.),  544;  Brewer  v.  Boston,  Clinton,  Sf  Fitch- 
liurg  R.  Co..  113  Massachusetts,  52,  58:  Proetz  v.  St.  Paul  Water  Co.,  17 
Minnesota,  163  ;  Kan.sas  City,  Memphis,  cV  Birmingham  R.  Co.  v.  Lackey,  72 
^Mississippi,  881  ;  McCormick  v.  Kansas  City,  St.  Joseph.  jV  Council  Bluffs  R. 
<'o.,  57  ]Missouri,  43");  Fremont,  Flkhorn,  S^-  Missouri  Valley  R.  Co.  v.  Whalrn, 
11  Nebraska,  585:  Dearborn  v.  Boston,  Concord,  Sf  Montreal  R.  R.,  24  New 
Hampshire,  179,  187  ,  Blodgett  v.  Utica  iV  Black  Hirer  R.  Co.,  64  Harbour 
(X.  Y.),  580;  Bridgers  v.  Dill,  97  North  Carolina,  222  ;  Oregon  iV  California 
R.  Co.  V.  Barlow,  3  Oregon,  311  ;  Ilayctt  v.  Philadelphia  ^'  Reading  R.  Co.,  23 
Pennsylvania  State,  373 ;  Pittsburg,  Fort  Wayne.  A'  f'hic<(go  Ry.  v.  GiUeland.  56 
Pennsylvania  State.  445;  Setzler  v.  Pennsylraniu,  Schuylkill  Vidley  R.  Co.,  112 
I'ennsylvania  State,  56,  65  ;  Spencer  v.  Hartford,  Proridence,  ^'  Fishkill  R.  Co., 
10  Rhode  Island,  14;  Southside  R.  Co.  v.  Daniel,  20  Grattan  (Va.),  :)44 ; 
Xeil!?on  v.  Chicago,  Milivaukee,  ^-  Northwestern  R.  Co.,  58  Wisconsin,  51(5 
]\Iills  on  Eminent  Domain,  s.  220;  2  Wood  on  Railroads,  p.  1122;  :>  Klliott 
on  Railroads,  s.  1005;  and  a  note  in  5  American  State  Reports.  .537. 

In  Perry  v.  Worcester,  supra,  Sii.aw,  Ch.  J.,  said  :  "  We  Ihiiik  the  distinc- 
tion is  well  established  by  authorities,  and  founded  upon  just  principles,  tliat 
where  damage  is  necessarily  done  to  Ihe  propertj'  of  an  individual  by  taking 
liis  land  for  a  highway,  town  way,  or  bridge,  or  by  changing  the  grade  of  :> 
way,  extinguishing  an  easement,  injuring  an  adjacent  building,  draining  a 
well  or  otherwi.se,  where  such  woik  is  authorized  by  public  authority  for  pub- 
lic use,  and  all  damage  neces.sarily  incident  to  .such  work,  such  works  :ire 
legally  regarded  as  warranted  by  the  public,  in  the  exercise;  of  the  ritjht  of 
eminent  domain  ;  and  therefore  no  action  will  lie,  as  for  a  tort,  but  damage 
must  be  sought  l)y  the  owner  of  the  property  in  the  manner  pointed  out  by 
law.  ,  .  . 

"  But  this  presupposes  that  the  public  work  thus  authorized  will  be  exe- 
cuted  in  a  reasonably  proper  and  skilful   manner,  with  a  just  regard  to  the; 
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risrlit^  •>!■  privat*'  owners  of  ostutc.  If  di.in'  otliorwise,  tlie  damage  is  not 
m-Cfssjirily  iiioitleiit  to  the  accoiiiplisliiiifiit  d"  the  luihlic  object,  but  to  the 
MiipioiHT  ami  unskilful  manner  of  doini;  it.  Sneli  dainagi'  to  private  prop- 
«-itv  is  not  warranted  by  the  authority  under  color  of  which  it  is  done,  and  is 
not  justifiable  by  it.  It  is  unlawful,  and  a  wrong,  for  the  redress  of  which 
an  action  of  tort  will  lie." 

In  Ih'irliiirii  v.  /inshtii.  Cmu-ori/,  \  Mnnlreal  J!.  A'.,  .fi/yj/v/,  the  Court  said : 
•*  Th**  damages  awarded  by  the  cornniissioners  must  be  regarded  as  a  full 
compensation  for  all  the  injury  which  tli<'  land-owner  may  sustain,  then  or  at 
anv  fntine  time,  from  any  cause  which  the  commissioners  were  bound,  or 
had  a  right  to  consider ;  so  that  it  can  never  after\var(i>  be  made  a  (luestion 
whether,  in  fact,  the  ci)mmissioners  iiave  or  have  not  (•onsiilereil  any  particu- 
lar cau.^e  of  damage  legitimate  for  tht'ir  consideratinii.  It  must  be  taken 
that  tiiey  have  done  tlieir  duty  in  considering  all  such  causes,  and  that  the 
partv  wiio  has  aciiuie.sced  in  their  decision,  witiiont  appeal,  is  satisfied  that 
thev  have  done  .-io.  Or  in  ease  of  a  submission  to  a  jury,  it  must  be  under- 
stood that  they  have  been  governed  by  the  same  principles. 

•■  I>ut  in  granting  the  power  to  the  railroad  to  take  the  land  and  make  the 
road,  no  authority  is  given  to  make  it  in  an  nnsuitable  and  improper  manner; 
and  hence  the  corporation  must  remain  liable  lor  all  such  damages  as  result 
from  an  improper  and  unsuitable  construction.  It  will  at  times,  perhaps,  be 
u  dithcult  matter  to  decide  whether  the  road  is  built  in  a  suitable  manner  or 
not.  but  of  this  the  proper  tribunal  must  judge  ;  nor  do  we  see  that  the  ques- 
tion presents  more  difficulties  than  are  frequently  attendant  upon  other  kinds 
of  litigation." 

And  in  Kansas  City,  Memphis,  iV  Birjuinf/liaiii  II  C<>.  v.  Lackeji,  supra,  the 
<"ourt  said  :  ''•  The  contention  of  appellant's  counsel  that  no  recovery  slioidd  be 
had  in  this  case  becau.se  of  compensation  once  made  the  owner  of  these  lands 
in  condemnation  proceedings,  is  not  sound.  In  the  condemnation  proceeding.s, 
the  owner  received  compensation  from  the  railroad  company  only  for  such 
ilamages  as  he  would  sustain  by  the  projier  construction  of  its  iiin'.  Neither 
llie  owner  nor  the  commissioners  wlio  condemned  the  riglit  df  way  and 
Awarded  compensation,  would  have  been  justified,  the  owner  in  askiitg.  or  the 
(Oinnn.ssioners  in  imposing,  any  sum  of  money  for  damages  to  be  done  by  an 
imf)roper  construction  of  the  i-ailroad  thereafter.  The  presumption  was  that 
tiie  railroad  would  properly  construct  its  road,  and  hence  no  damages  could 
|)roperly  have  been  awarded  for  injuries  that  coidd  never  occur,  if  appellant 
pri)]>erly  constructed  its  road." 
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No.  34.  — EICKETTS  v.  EAST  AND   WEST   INDIA  DOCKS 

AND  bir:\iingham  junction  kailway  company. 

(c.  r.  1852.) 

No.  35.  —  MANCHESTER,   SHEFFIELD,  AND   LINCOLN- 
SHIRE  RAILWAY  CO.  V.  WALLIS. 

(1854.) 
RULE. 

The  statutory  duty  of  a  railway  company  (under  sect. 
68  of  the  Railways  Clauses  Consolidation  Act,  1845)  to 
maintain  fences,  is  only  a  duty  as  between  adjoining  occu- 
piers, and  the  owner  of  cattle  who  have  got  on  the  railway 
through  trespassing  on  the  adjoining  land  have  no  claim 
against  the  company  in  respect  of  their  neglect  to  fence. 

JRicketts  V.  East  and  West  India  Docks  and  Birmingham  Junction 

Railway  Co. 

21  L.  J.  C.  P.  201-204  (s.  c.  12  C.  H.  IGO;  IG  .Tiir.  1072). 

[This  case  will  be  found  reported  as  No.  12  of  '' Negligence," 
19  R.  C.  18] 

Manchester,  Sheffield,  and  Lincolnshire  Railway  Co.  v  Wallis  and 

another.^ 

23  L.  J.  C.  P.  8.5-89  (s.  c.  14  C.  B.  21.-5:  18  .Fur.  2(58). 

Rallwa;/   Compatiy.  —  ObJUjation   in  make  Fcnc:  helicccn   L'aihiHii/  (iml  n    [s.'i] 
Hlghwaij.  —  LiabiVdy  for  Defect  of  Fence. 

The  Kailways  Clauses  Consolidation  Act,  S  &  fi  Vict.  c.  '20,  s.  CS,  wliidi 
requires  a  railway  company  to  make  sufficient  fences  "  for  .separating  the  l.-nul 
taken  for  the  use  of  the  railway  from  tlie  adjoiuiu<f  lands  not  taken,"  impn.xes 
on  the  company  the  obligatidu  of  makiu;.;  a  fence  between  the  railway  land 
und  a  public  highway  whicli  runs  alongside  of  it. 

The  liability  of  the  company  under  this  section  is  tlie  same  as  it  woul.l 
have  been  at  common  law  if  they  had  been  bound  by  luescriptiou  to  repair 
the  fence;  that  is,  that  they  are  only  bound  to  keep  up  tin-  fence  as  againsl 
the  cattle  of  owners  or  occupiers  of  adjoining  lauds.     Tiierefore,  tliougli  tlu) 

1   Coi-'iw  -iKitvis,  Cli.T.,  M  \(  i.i;,  -J.,  Wn.M  vms,  J.,  ;im>I  T.vi.i  oiki..  .1. 
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owiitT  of  c:it(It»  lawfully  passiiij;  or  driven  along  a  ]iiL;li\vay  may  In-  ((iiisitlfrod 
as  an  oivupier  of  it,  ami  entitled  to  recover  a  conipinsalion  from  a  railwav 
fonipany.  wliose  land  adjoins  the  lii^liway,  if  fhrougli  a  defect  in  tlie  fenci? 
between  the  latter  ami  the  railroail  occasioned  by  the  ne-iligence  of  the  com- 
pany's servants  his  cattle  gt-t  on  the  line  and  are  injured;  yet  if  from  the 
same  canse  sucii  an  injury  happen  to  horses  when  straying- on  the  highway  the 
company  are  not  liable;  for  the  owner  of  cattle  so  straying  is  not  in  law  an 
occupier  of  the  highway,  and  consequently  as  against  him  there  is  no  obliga- 
tion to  maintain  the  fence. 


"j'liis  Wiis  ail  a]i]H'al  1»y  th(^  railway  ciniqiaiiv,  the  defeiulaiitfv 
below,  from  the  ruliiiL:  nf  tla;  Judfre  of  the  (.^uinty  Court  of  Leices- 
ter, in  an  action  brought  hy  Wallis  and  another  against  the  com- 
])any  to  recover  damages  for  the  destruction  of  two  of  their  horses, 
which  owing  to  the  alleged  negligence  of  the  company's  servants 
in  leaving  open  a  gate  and  other  openings  leading  on  to  the  railway 
had  got  u]ion  the  line,  and  had  been  killed  hy  a  train  of  the  defen- 
dants running  against  thtMii.  The  plaint  ill's  claimed  £?}5  for  tlu; 
A'alue  of  the  horses,  and  .£5  for  expenses  and  attending  to  the- 
horses  after  the  injury. 

'I'he  following  facts  were  ])roved  on  the  trial  :—  On  the  loth  of 
January,  LSo.'),  the  plaintiffs,  wdio  were  farmers  residing  in  the 
parish  of  Torksey,  in  the  cnunty  of  Lincoln,  had  two  horses  grazing 
in  a  close  in  that  parisii  in  the  ]ilaintiffs' occupation,  through  which 
two  public  highways  pass.  At  each  end  of  the  close  there  is  a. 
gate  to  prevent  the  cattle  grazing  in  the  close  from  straying  out  of 
the  close,  and  these  gates  are  continuous  with  and  form  parts  of  the 
idaintiffs'  fence.  On  the  day  in  question  it  is  supposed  that  the 
east  gate  leading  to  the  village  of  Torksey  must  have  been  left 
open  by  some  person  or  persons  using  the  highway;  and  tliat  the 
idaintiffs'  horses  in  consequence  went  through  the  said  east  gate 
upon  tlie  highway  leading  to  the  village  of  Torksey.  About  100 
yards  from  the  said  east  gate  of  the  said  close  is  a  gate  leading 
into  the  station-yard  of  the  defendants  at  Torksey.  This  gate  is 
so  constructed  as  to  swing  backward  and  forw^ard  and  close  of  it- 
self, and  will  not  remain  open  unless  propped  so  as  to  keep  it  open. 
Tt  is,  however,  fre([uently  propped  open  during  the  day,  but  is- 
closed  and  locked  by  night.  The  horses  strayed  through  the  gate 
from  the  highway  on  the  day  in  question  into  the  station-yard,, 
from  which  yard  they  were  turned  out  into  the  highway  again  b}^ 
one  of  the  defendants'  servants  about  six  o'clock  in  tlie  afternoon.. 
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At  some  time  before  the  gate  was  closed  for  the  night,  but  at  what 
precise  time  was  not  shown,  they  again  entered  the  station-yard, 
wliere  they  were  accidentally  locked  in  by  one  of  the  defendants' 
servants,  and  their  footmarks  were  traced  through  the  gate  to  the 
^lation-yartl,  and  thence  through  an  opening  in  the  fence  whit-h 
had  been  made  by  the  defendants'  servants,  by  taking  down  the 
jails  for  the  purpose  of  carrying  or  carting  something  from  or  to  the 
railway,  and  which  separates  the  station-yard  from  the  line  oi'  lail- 
way  to  and  upon  the  railway  where  they  were  killed  by  the  passing 
of  a  goods  train.  One  of  the  plaintill's,  upon  cross-examina- 
tiiin,  admitted  *  that  he  believed  that  if  the  gate  of  the"  [*  86] 
]»laintitt's'  close  (which  lie  had  no  doubt  had  been  left  open 
by  travellers  using  the  high  road  through  the  said  close)  had  been 
,shut  the  accident  would  not  have  happened.  No  evidence  was 
<fiven  how  or  by  whose  act  the  gate  of  the  station-yard  was  opened 
ttnd  left  open  ;  but  evidence  was  given  that  the  said  gate  leading 
into  the  station-yard  was  frequently  left  open,  and  cattle  had  been 
S('»  n  to  stray  through,  and  that  the  defendants  had  been  warned 
aljout  leaving  it  open,  and  that  the  gate  had  been  kept  shut  since 
the  two  horses  had  been  killed.  Upon  the  above  state  of  facts  it 
was  contended,  on  the  part  of  the  plaintiff's,  that  the  defendants 
Avere  liable  to  make  good  the  loss  of  the  horses  by  reason  of  the 
;«lleged  negligence  in  permitting  the  gate  of  the  station  to  remain 
open  and  the  defect  in  the  fence  dividing  the  station-yard  from  the 
line.  On  the  part  of  the  defendants  it  was  contended,  that  there 
was  no  case  to  go  to  the  jury,  inasmuch  as,  admitting  the  facts 
]iroved  by  the  plaintiffs,  the  defendants  were  not  liable.  The 
learned  Judge,  however,  having  refused  to  nonsuit,  the  advocate 
fill'  the  defendants  addressed  the  jury  and  contended  that  thei'i'  had 
been  no  negligence  nor  any  In-each  of  duty  on  the  part  oC  tin?  de- 
I'endants;  that  the  accident  was  occasioned  l)y  and  was  directly 
attributable  to  the  negligence  of  the  plaintiffs  in  not  keei)ing  the 
gate  of  their  field  closed,  and  that  they  were  not  entitletl  to  re- 
cover. 

The  learned  JudLje  put  two  questions  to  the  jury:  lirst,  wbcllicr 
they  were  of  opinion  that  th(M-e  bad  been  negligence  on  the  part  of 
the  defendants,  and  that  the  injury  of  which  the  i»laintirfs  com- 
plained was  to  be  attributed  to  their  negligence;  and  secondly, 
^vhether  the  plaintiffs  had  been  guilty  of  any  negligence  which 
<""ori1  ributed  in  any  way  to  the  ac!'id(!nt       The   jmv  found  that  (lie 
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defendants  Imd  been  guilty  of  negligence,  but  that  the  plaintiffs 
had  not  been  guilty  ol'  any  negligence  which  contributed  to  the 
accident,  and  found  a  verdict  for  the  plaintifls,  with  £35  daniai:es.. 
The  defendants,  being  di.'^.satisfied  with  the  decision  of  tlie  Judae 
in  ]toint  of  law,  now  presented  their  appeal  and  contended  that 
there  was  no  case  which  ought  to  have  been  sidjuiitted  to  the  jury, 
and  that  the  ruling  and  decision  of  the  Jud^e  were  and  each  of 
them  was  erroneous. 

The  case  was  argued  (Nov.  11)  by 

Addison,  for  the  appellants,  the  defendants  below.  —  The  Judge 
ought  to  have  directed  a  nonsuit.  The  railway  company  were 
under  no  obligation  to  keep  up  a  fence  against  the  plaintiffs'  cattle 
.straying  on  the  highway.  The  only  liability  imposed  on  them  to> 
make  fences  is  by  virtue  of  the  Kailways  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  20,  s.  68,  which,  for  the  accommodation  of  lands: 
adjoining  the  railway,  requires  the  company  to  make  and  maintain 
"  sufficient  posts,  rails,  hedges,  ditches,  mounds,  or  other  fences  for 
separating  the  land  taken  for  the  use  of  the  railway  from  the 
adjoining  land  riot  taken,  and  protecting  such  lands  from  trespass^ 
or  the  cattle  of  the  owners  or  occupiers  thereof  from  straying- 
thereout  by  reason  of  the  railway,  together  with  all  necessary 
gates  made  to  open  towards  such  adjoining  lands,  and  not  toward.s 
the  railway."  The  defect  in  the  fence  complained  of  here  was^ 
that  the  company's  servants  negligently  left  open  the  gate  of  the 
station-yard.  Now,  that  gate  is  not  part  of  a  fence  between  the 
company's  land  and  the  land  of  any  adjoining  owner,  but  between 
the  company's  land  and  a  highway  '  and  it  may  be  very  question- 
able whether  there  be  any  liability  imposed  by  this  section  to- 
make  a  fence  between  a  railway  and  a  highway  running  parallel 
to  each  other.  But  even  if  the  statute  be  construed  so  as  to  make 
it  obligatory  on  the  company  to  fence  off  all  lands,  whether  high- 
ways or  not,  it  is  clear  from  the  case  of  Bicketts  v.  The  East  and 
Wrst  India  Dochs  ' end  Birniriujham  Junction  Raihvay  Company,  21 
L.  J.  C.  P.  201,  which  is  very  much  in  point,  tliat  the  defendants 
are  not  liable  to  the  plaintiffs  in  the  present  instance.  In  that 
case  the  plaintiffs  sheep  trespassed  on  to  A.'s  close  which  adjoined 
a  railway,  and  through  defect  in  the  railway  fence  made  their  way 
to  the  line  and  were  killed ;  and  it  was  held,  that  though  the  rail- 
way company  were  bound  to  fence  as  against  A.,  they  were  under 
no  snch  obligation  as  regarded  the  plaintiff,  whose  land  did  not 
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adjoin,  and  whose  sheep  were  trespassing.  *  And  it  was  there  [*  87] 
said,  that  the  statute  had  taken  the  rule  of  the  common  law 
in  the  case  of  parties  hound  by  prescription  to  repair  fences  as  the 
iiieasare  of  the  liability  of  a  railway  company  ;  and  that  rule  is,  that 
it  is  only  as  against  the  occupiers  of  the  adjoining  closes  that  the 
liability  exists.  Pomfret  Y.Ilicroft,  1  Wms.  Saund.  321.  Here  tlie 
plaintiff's'  lands  were  at  a  distance  ;  their  horses  had  strayed  from 
thein  on  to  the  highway ;  and  as  they  were  merely  straying  on  the 
highway,  not  being  driven  along,  and  using  it  in  a  lawful  manner, 
Doiastori  v.  Payne,  2  H.  Bl.  527,  is  a  conclusive  authority  for  say- 
ing that  the  plaintiffs  were  not  occupying  it  by  means  of  their 
horses  in  such  a  sense  as  to  enable  them  to  maintain  this  action. 
The  case  of  Fawcctt  v.  The  York  and  North  Midland  Railway  Com- 
pany, 16  Q.  B.  610,  20  L.  J.  Q.  B.  222,  is  very  distinguishable, 
for  there  the  express  words  of  the  Act  required  the  company  to 
keep  their  gate  closed  at  all  times,  —  a  very  different  provision 
from  that  of  the  present  Act. 

Gray,  for  the  respondents.  —  The  verdict  is  right.  The  de- 
fendants had  committed  a  wrong  in  not  keeping  a  proper 
fence,  and  were  liable  for  their  negligence.  The  duty  of  properly 
fencing  is  imposed  by  sect.  68  of  the  Railways  Clauses  Consoli- 
dation Act  already  referred  to,  and  by  the  statute  -j  &  6  Vict. 
c.  55,  s,  10. 

[Jervis,  Ch.  J.  —  Surely  the  Act  of  the  5  &  6  Vict,  is  repealed, 
and  consolidated  in  the  Railways  Clauses  Consolidation  Act ;  sect. 
47  of  the  latter  answering  to  sect.  9  of  the  former  Act  and  sects. 
68,  69,  of  the  Railways  Clauses  Consolidation  Act  being  substi- 
tuted for  sect.  10  of  the   previous  statute.] 

If  sect.  68  be  the  only  section,  it  must  be  presumed  to 
he  intended  to  impose  upon  a  railway  company  the  reasonable 
duty  of  making  a  fence  between  the  railway  and  a  highway 
running  by  its  side.  The  language  is  quite  wide  enough.  If 
that  be  so,  the  defendants  have  neglected  their  duty,  for  the 
gate  was  left  open,  and  while  that  remained  open  there  was 
no  perfect  fence.  Faweett  v.  The  York  and  North  Midland 
Railway  Company  is  much  in  point  in  favour  of  the  jdain- 
tiffs.  There  tlieie  was  a  duty  to  keep  a  gate  closed ;  here  to 
keep  a  fence  perfect.  There  the  plaintiffs  horses  straying  on 
the  highway  got  on  to  the  railway,  the  gate  not  being  clos(!d, 
iuid  the    plaintiff  was  held  entitled  to   recover.     Here  the    fact.* 
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an.'   identical.      I'Ik-  gate  was   not   olrtsed,  the   horses   <^ol    in    and 
wore  killed. 

[.Tkrvis,  Cli.  J. — There  there  was  an  uiuiiialitied  duly  cast  ujM»n 
ihe  railway  company  to  keep  the  gate  clo.sed  undor  all  circinn- 
stunces.  Here  there  is  a  (jualified  duty  only  lo  fence  against 
owners  and  occupiers  of  adjtMning  lands,  and  not  against  stnin- 
gers.] 

There  is  a  parliamentary  duly  imposed  in  each  case.  Besides, 
the  plaintiffs  are  to  be  considered  as  the  occupiers  of  the  highway 
by  means  of  their  horses.  The  animals  had  a  right  to  be  there. 
liicketts  V.  The  East  and  West  India  Docks  and  Birvfiinghain  Junc- 
tion Railway  Comjxnii/  does  not  ai'ply,  fov  there  the  plaintiffs  cat- 
tle were  trespassers  on  the  close  from  which  they  got  on  to  the 
railway.  Had  the  owners  of  that  close  given  the  plaintiff  in  that 
•case  leave  to  turn  his  cattle  ont  in  the  close,  the  railway  company 
would  have  been  liable.  But  the  plaintiffs  in  this  case  were  not 
bound  to  ask  leave  of  anv  one  to  drive  their  horses  along  a  hi<di 
road.  Dovaston  v.  Payne  is  iu)t  applicidjle  ;  it  merely  decides  that 
an  owner  of  land  may  distrain  damage  feasant  cattle  trespassing 
on  liis  land  through  defect  of  fences  whicli  he  was  bound  t»»  repair, 
if  they  get  on  his  land  when  straying,  and  not  driven  along  the 
adjoining  highway;  but  it  does  not  show  that  if  injury  hajipen  to 
such  trespasser's  cattle  through  the  negligence  of  tlie  owner  of  the 
•close,  that  he  would  be  exonerated  from  liability  merely  because 
they  were  straying  on  the  highway,  ft  is  perfectly  consistent 
that  the  right  of  the  owner  of  the  cattle  to  damages,  and  the  right 
-of  the  owner  of  the  land  to  distrain  may  co-exist.  It  does  not  fol- 
low that  because  the  plaintiffs  may  have  been  in  some  small  matter 
in  the  wrong,  tliat  they  are  to  be  deprived  of  remedy  for  a  great 
injury.     A  voluntary  trespasser  on  land  may  maintain  an  action 

for  an  injury  don<,'  him  on  the  land,  as  by  a  spring  gun 
[*  88]      illegally    set  there  l)y  the  owner  of  the  land.    Bird* v. 

Iloihrooh,  4  Bing.  628,  6  L.  J.  (X.  S.)  C.  P.  14(;.  That 
]irinciple  is  recognised  in  Bu rues  v.  Ward,  9  C.  B.  392,  19  L.  J. 
0.  P.  195.  Jn  Fawcett  v.  The  York  and^  Xorth  Midland  Railway 
Convpany,  the  Court  expressly  say  that  the  fact  of  the  horses  hav- 
ing been  straying  on  the  rOad  di<l  not  preclude  their  owner  from 
recoverinf'.  Daries  v.  Mann,  10  M.  &  W.  546,  12  L.  J.  Ex. 
10,  is  strong  in  the  plaintiffs'  favour.  There  the  plaintiff  left  an 
ass  illegally,  fettered  by  the  fore-feet,  in  a  high  road,  and  thus  un- 


R.  {'.  VOL.  XXII.]       SECT.  IV. QUESTIONS    OF    TRESPASS. 


No.  35.  —  Manchester,  &C.  Ry.  Co.  v.  Wallis,  23  L.  J.  C.  P.  88. 


able  to  get  out  of  the  way,  and  it  was  run  over  by  the  defendant's 
waggon;  and  the  plaintiff  was  held  entitled  to  recover  damages  for 
the  destruction  (jf  the  animal. 

Arldison  replied.  Cur.  adv.  vvM. 

Tiie  judgment  of  the  Court  was  now  delivered  by  — 

Jkiivis,  Ch.  J.  —  After  the  finding  of  tlic  jury,  we  must  assume 
tiiat  tlij  cattle  of  the  respondents,  witliout  auy  fault  on  their  part, 
strayed  into  the  public  road  adjoining  the  railway,  and  through 
defect  if  the  appellants'  fences  got  upon  the  railway  and  were 
there  Idlled.  The  question  is,  whether,  upon  these  facts,  the  ap- 
])el hints  are  liable  to  this  action  ;  and  we  are  of  opinion  that 
tliey  lire  not.  This  is  not  tlie  cnse  of  a  railway  crossing  a  highway 
upon  a  h'vel.  witli  a  gate  on  either  side  of  the  lailway  ;  but  of  a 
liighway  running  alongside  of  a  railwaw  The  only  enact nunit 
which  is  a})plicable  to  such  a  case  is  the  68th  section  of  tlie  Eailways 
Clauses  Act,  8  &  9  Vict.  c.  20.  It  provides  that  the  company 
shall  make,  and  at  all  times  thereafter  maintain,  the  following 
workss  for  the  accommodation  of  the  owners  and  occupiers  of  land 
adjoining  the  railway,  that  is  to  say  (amongst  other  things),  "suf- 
ficient posts,  rails,  hedges,  ditches,  mounds,  and  other  fences  for 
separating  the  laiul  taken  for  the  use  of  the  railway  from  the  ad- 
joining lands  not  taken,  and  protecting  such  lands  from  trespass, 
or  the  cattle  of  the  owners  and  occupiers  thereof  from  straying 
thereout  by  reason  of  the  railway,  together  with  all  necessary 
gates,  made  to  open  towards  such  adjoining  lands  and  not  towards 
such  railway."  Certainly  this  section  makes  a  very  insufficient 
l)rovision  for  the  protection  of  tlie  public  where  a  railway  runs 
alongside  a  public  highway  ;  l)nt  ncvcilheless  it  is  clear  tlial  it 
was  intended  to  apply  to  such  a  case,  for  if  not,  there  is  no  section 
which  casts  the  obligation  to  fence  upon  the  railway  C(jm])any  in 
such  cases.  The  highway,  therefore,  is  to  be  considei'ed  adjoining 
land  not  taken,  and  the  same  constrnction  must  be  jmi  n|)on  thi; 
same  words,  wlu!ther  that  adjoining  hind  Ix'  a  pnblic  highway  <tr 
a  private  close,  ^^'hat.  then,  is  tht;  nature  of  the  obligation  cast 
upon  the  railway  c(jmpany  by  this  section?  They  are  bound  to 
fence,  so  as  to  keep  the  cattle  of  the  owners  or  occupiers  of  tin! 
adjoining  lands  not  taken  from  straying  thereout.  In  llirlrfta  v. 
The  East  and    West  Tndi(t  Dorl-x  and  BirnihKjlid  in  Jh  net  ion    //"//- 
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irai/  Covipanij,  this  Court  has  already  determined  that  the  obliga- 
tit.m  of  the  railway  company  by  this  section  is  the  same  as  it  would 
have  been  at  common  law  if  they  had  been  bound  by  prcscriiUiou 
to  repair  the  fence;  in  other  word.s,  that  they  are  only  bound  to 
keep  up  the  fences  against  the  cattle  of  the  owners  or  occupier.s 
of  the  adjoining  lands.     Were,  then,  the  cattle  of  the  respondents 
at  the  time  tliey  were  killed  the  cattle  of  the  owners  or  occupier.^ 
of   the   adjoining   land,  the  highway?     We  think  they  were  not; 
and   the  case  of  Dovaston  v.  Payne,  appears  to  us  to  decide  that 
question.     Whilst  cattle  are  pasi^ing  along  a  highway,  the  owners 
of  such  cattle  are  using  it  according  to  the  dedication  of  tlie  owner 
of  the  soil,  and  being  there  with  his  consent  the  owners  are  strictly 
occupying  the  highway.    If,  tlierefore,  whilst  passing  along  the  road 
they  stray  into  an  adjoining  held,  the  owner  of  that  tield  cannot 
distrain   them  damage   feasant  if  he  was  bound  to  keep   up  the 
fence  against  the  road ;  but  if,  instead  of  passing  along  tlie  road, 
the  cattle  had  strayed  there,  they  might,  if  they  escaped  into  the 
adjoining    close,   be    distrained   damage   feasant,  notwithstanding 
the  owner,  of  that   close  was  bound  to  repair  the  fence  between 
his  close  and  the  road,  because  the  cattle  were  wrongfully  on  the 

road  and  the  owners  were  not  occupying  it  so  as  to  cast  any 
[*  89]  obligation  to  repair  *upon  the  distrainor.     Applying  this 

case  and  the  principles  thus  established  to  the  present 
question,  we  are  of  opinion  that  the  respondents  were  not  oc- 
cupying the  road  with  their  cattle,  which  strayed  on  the  road,  and 
that  therefore  there  was  no  obligation  upon  the  appellants  to 
maintain  a  fence  against  them.  If,  then,  there  was  no  obligation 
to  maintain  the  fences  against  the  respondents'  cattle,  the  appel- 
lants were  guilty  of  no  wrong  in  omitting  to  do  so.  There  was  no 
complaint  that  the  railway  was  conducted  improperly ;  the  only 
complaint  is,  that  the  fences  were  insufficient.  But  the  Legislature, 
with  a  full  knowledge,  of  the  dangers  of  railways,  has  cast  upon 
them  a  limited  obligation  only,  and  we  cannot  enlarge  it  merely 
because  the  public  safety  may  be  endangered.  This  distinguishes 
this  case  from  the  cases  cited.  In  Fawcett  v.  The  York  and  North 
Midland  Railway  Company,  the  company  were  required,  by  ex- 
press words  of  the  statute,  to  keep  the  gate  closed  across  the  road 
under  all  circumstances,  and  were  guilty  of  a  wrong  in  omitting 
to  do  so.  So  Bird  v.  Holbrooh  was  decided  upon  the  ground  that 
it  was  unlawful  to  set  up  spring  guns,  and  that  therefore  the  de- 
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feudant  was  liable  even  though  the  plaintiff  was  a  trespasser ;  and 
Barnes  v.  Ward  was  determined  upon  the  ground  that  the  area 
close  to  the  public  highway,  into  which  the  plaintiff  fell,  was  a 
public  nuisance.  If  the  appellants  had  been  guilty  of  a  wrongful 
act,  there  are  many  cases  to  show  that  the  respondents  would  not 
lose  their  remedy  merely  because  their  cattle  were  trespassers; 
but  in  this  case  there  is  no  wrongful  act,  for  the  obligation  to 
repiir  does  not  exist,  the  cattle  i)euig  trespassers,  aiid  the  owners 
not  therefore  occupying  the  adjoining  land  in  the  language  of  the 
Act  of  Parliament.  Appeal  alloived  with  costs. 


ENGLISH  NOTES. 

The  cases  relating  to  tlie  duty  of  fencing  as  between  adjoining 
owners  generally  are  further  discussed  under  No.  11'  and  12  of  "Negli- 
gence," and  notes  19  R.  C.  15  et  seq. 

A  distinction  was  drawn  in  Midland  Railway  Co.  v.  Daijkin  (1855), 
17  C.  B.  126,  where  the  owner  of  a  colt  which  had  strayed  was  driving 
it  back  along  a  road  adjoining  the  railwa}-,  and  the  colt,  getting  upon 
the  railway  through  an  open  gate,  was  killed  by  a  passing  train.  The 
Couvt  held  that  the  owner  lawfully  using  the  road  to  drive  the  colt 
bacS  was  an  occupier. 

Tne  Courts  have  adopted  a  distinction,  which,  though  rctiued,  is 
intelligible,  between  the  constructioji  of  sect.  68  of  the  Railways  Clauses 
Consolidation  Act,  1845,  which  requires  the  railway  company  to  fence 
for  the  protection  of  the  "  owners  and  occupiers"  of  the  adjoining  land, 
and  sect.  47,  which  requires  them,  where  the  railway  crosses  a  roail 
upon  the  level,  to  make  gates  across  the  railway  so  as  to  prevent  cattle 
or  horses  "passing  along  the  road"  from  entering  the  railway.  Tlu- 
Court  of  Appeal  in  Clear ntan  v.  South  Eastern  Railway  Co.  (1888),  21 
Q.  B.  D.  524,  57  L.  J.  Q.  B.  597,  decided  that  cattle  .straying  along  the 
road  were  entitled  to  the  protection  of  the  47th  section. 

In  Luscomhe  v.  Great  Western  Raihcay  Co.,  1899,  2  Q.  B.  31.'>,  (iS 
L.  J.  Q.  B.  711,  it  was  held  by  a  Divisional  Court  of  the  Queen's  liciich 
Division,  aflfirming  the  decision  of  the  County  Court  Judge,  that  cattle 
which  had  strayed  along  a  road  through  a  wood,  without  express  licence, 
idthough  the  owner  of  the  wood  and  road  did  not  object  to  their  being 
there,  were  not  cattle  of  the  owner  or  occupier  within  the  meaning  of 
sect.   68. 

AMERICAN  NOTES. 
Under    American    statutes   requiring   railroad   companies   lo    fence   their 
tracks,  there  is  conflict  of  authority  as  in  whether  there  is  any  liability  for  in- 
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jinio.-J  to  animals  wliich  di*  not  bolong  to  llio  adjoining  laiul-owinT.  Imt  wlilrh 
;ire  trespa.-^sers  ui>oii  hi.s  liiud.  from  wliich  they  escape  upon  tlie  tiacks  In 
some  stiite.s  it  i.-;  lield  that  tlie  raih-oad  company  is  liable  in  .-^uch  case-s.  the 
.•itiitute  not  being  inU-ndcd  merely  for  the  benelit  of  the  adjoining  land-owner. 
Wabash  11.  Cw.  v.  Pcrhex,  'u  Illinois  .\p|)cal,«*,  02:  /inliaiKi/jolln  ^-  Ciitcimiali  R. 
(.'o.  V.  Ti>iciiseiui.  10  Indiana,  oS  :  Missouri  I'licijir  U.  ('<>.  v.  Roads,  3l>  Kansas, 
Old:  (iilldtii  V.  Sioiu  Citi/  S)-  Si.  I'mil  11.  Co..  "JO  Minnesota,  :268 ;  Corwin  v. 
.\cic  Vor/c  .y  /ir/c  R.  Co.,  l->  New  York,  A2:  '/'i.ras  Coilral  R  Co.  v.  Childress, 
01  Texas,  ;540:  McCall  v.  Chamberlain.  \'.\  Wisconsin,  6o7.  Other  cases  are 
cited  in  \'l  Am.  &  Eng.  Encycl.  of  Law.  2nd  ed.  1006-1067 

In  Missouri  Pacific  R.  Co.  v.  Roads,  supra,  it  was  held  that  the  Missouri 
.statute  imposing  an  obligation  on  raih'oads  to  fence  their  tracks  is  in  the 
nature  of  a  police  regulation,  intended  to  protect  domestic  animals  generally, 
and  to  promote  the  .security  of  persons  and  property  passing  over  the  road, 
and  is  not  designed  merely  for  the  benefit  of  the  adjoining  land-owner.  The 
railroad  company  is  therefore  under  a  general  obligation  to  the  public :  and 
in  an  action  under  the  statute,  the  mere  fact  that  the  animals  were  trespassers 
upon  the  adjoining  land,  from  which  they  went  upon  the  unfenced  railroad 
track  and  were  killed,  will  not, where  they  e.scapeil  from  the  plaintiffs  en- 
closure without  his  fault,  defeat  a  recovery. 

So,  in  Gillam  v.  Sioux  City  Sj-  St.  Paul  /.'.  Co.,  20  Minnesota,  268,  271,  the 
Court  said,  per  Gilfill.vx,  Ch.  .J.  :  •'  0(  the  eases  that  consider  statutes  of 
this  kind,  we  think  those  are  decided  upon  the  better  reason  which  hold  that 
such  statutes  are  police  regulations,  designed  for  the  protection  of  all,  and  not 
merely  rules  for  constructing  division  fences  between  adjoining  owners,  for 
neglect  of  which  only  an  adjoining  owner  may  complain." 

In  other  states  the  English  view  is  adopted,  and  it  is. held  that  the  obliga- 
tion to  fence  exists  only  as  to  cattle  rightfully  in  the  adjoining  fields.  Eames 
V.  Sakm  ic  Loioe/l  R.  Co..  9S  Massachusetts.  500  ;  McDonnell  v.  Pitisjield  cV 
North  AdavL-i  R.  Corp.,  U.j  Massachusetts,  504  ;  Ben-j/  v.  St.  Louis,  Salem,  ^• 
Litde  Rock  R.  Co.,  05  Missouri,  172  ,  Chapin  v.  Sullicau  Railroad,  o9  New 
Hampshire,  5-j ;  75  American  Decision.  207;  Jackson  v.  Rutland  §•  Burlimjton 
R.  Co.,  25  Vermont,  150:  60  American  Decisions,  240.  See  further  12  Am. 
&  Eng.  Encycl.  of  Law,  2nd  ed.  1081 ;  and,  for  collections  of  authorities  on 
both  sides  of  the  question,  49  American  Decisions,  268-272:  8  Elliott  on  Rail- 
roads, s.  1190. 

In  states  like  Ma.ssachusetts,  where  the  EntjlLsh  doctrine  obtains,  it  is 
enough  if  the  animals  were  on  the  adjoining  premi.ses  with  the  consent  of  the 
owner  of  the  pi-emises.  —  they  need  not  be  his  animals.  Sawyer  v.  Vermont  &• 
Massachusetts  R.  Co.,  105  Massachusetts.  1!)0. 

Where  an  animal  escaped  from  its  owner's  land  through  the  neglect  of  a 
railroad  company  to  fence  a  culvert,  and  then,  after  pas.sing  over  the  laud  of 
another  owner,  went  on  the  railroad  track  through  an  opening  which  was  not 
properly  fenced,  it  was  held  that  the  owner  could  recover.  Keliher  v.  Con- 
necticut Rirer  R.  Co.,  107  Massachusetts,  411. 

As  to  the  liability  of  a  railroad  company  for  accidents  to  pas.sengers  or 
employees  caused  by  failure  to  maintain  proper  fences,  see  cases  collected  in 
12  Am.  &  Eng.  Encycl.  of  Law,  2nd  ed.  1007. 
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Section   V.  —  Various  Provinous. 

No.  36.  —  BETT8   v.   GREAT    EASTERN   RAILWAY 
COMPANY. 

(C.    A.    AND    H.    L.    1879.) 
KULE. 

Land  taken  by  a  railway  or  other  company  for  public 
purposes,  is  not  '•  superfluous  lands  "  virithin  the  meaniug 
of  the  127th  section  of  the  Lands  Clauses  Consolidation 
Act.  1845,  if  there  is  ciuy  reasonable  prospect  of  the  land 
being  used  at  a  future  time  for  those  public  purposes,  and 
if  the  land  was  honcl  fide  acquired  and  is  bond  fide  retained 
for  those  purposes. 

Betts  V.  Great  Eastern  Railway  Co. 

3  Kx.  I).  182-195  ;  49  L.  J.  Ex.  197-201. 

SiqierfluouH  Land.  —  Land  not  immediattd;/  itrallable  for  the  Purposes  of  [1S2] 
(he  Bdil/ca//.  hut  bond  fide  rctdined  for  such  Purposes.  — Lands  Clattses 
Conso/idntion  Act,  IS-l"),  .v.  127.  — Land  acquired. 

Land  which  is  tiikeii  coiupulsorily  by  a  railway  company  for  the  purposes 
(jf  their  .\ct,  and  which  is  Itond  fide  retained  by  them  for  those  pni-poses,  docs 
not  at  the  expiration  of  ten  years  from  tlie  time  fixed  for  tlie  completion  of  the 
works  vest  in  an  adjoining  owner  as  superfluous  land  under  the  Lands  (Maiiscs 
CoiLSolidation  Act,  1845,  s.  127,  merely  because,  from  insufficiency  of  tiadic, 
or  from  want  of  funds,  the  company  cannot  immediately  apply  it.  to  sudi 
purposes. 

This  was  an  appeal  from  a  decision  of  the  (Joiirt  of  Exclirijiicr, 
pronounced  upon  the  6th  of  June,  1873,  discharging  a  rule  ^riintcil 
on  the  4th  of  November,  1870,  to  enter  a  verdict  for  tin'  iplaintirf 
or  for  a  new  trial. 

The  action  was  brought  by  tlie  adjuining  owner  (<»  recnvcr 
certain  small  pieces  of  land  contiguous  to  the  dreat  Eastern  Kail- 
way,  which  had  been  compulsorily  taken  under  the  Ads,  ])ursu:iiit. 
1o  which  the  railway  was  made.  The  time  limited  for  the  com- 
pletion of  (lie  rnilway  expired  in  IHf.l. 
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[*183]        'On    liu"  trial  of  the  cau.se  Ix'fore  CiiANNEL,    T...  nt  the 
Xorfolk    Suimiier   Assizes,    .1870,  it  was   proved  that  the 
land  in  ([uestion  (with  the  exception  of  a  small  triangular  piece) 
was  a  narrow  strip,  running  along  the  east  side  of  the  railway,  and 
innnediately  adjoining  Diss  station;  it  was  divided  liy  fences  into 
tive  plots,  containing  respectively,  0  A.  3  R.  13  P.,  0  A.  2  i!.  1  i'.,  0  a. 
3  R.  21  P.,  0  A.  0  R.  14  P.,  and  1  a.  3  R.  14  v.    The  plot  of  0  a.  ;'.  u.  L".  p. 
abutted  upon  the  road  from  Diss  to  Scole  ;  its  breadth  was  greatest 
next  this  road,  and  the  company  had  intended  to  erect  here  a  gate- 
house and  a  weighing  machine ;  it  had  been  intended  to  use  it  to 
make  a  road  leading  from  the  road  Ijetween  Diss  and  Scole  to  the 
plot  of  0  A.  2  R.  1  P. ;  but  from  want  of  funds  the  roads  had  not 
been  made,  and  the  land  had  been  let  for  pasture.     The  plot  of 
0  A.  2  R.  1  P.  had  been  used  by  the  company  as  a  "  lair  "  for  cattle 
coming  by  the  line,  and  for  depasturing  horses   of  the  company 
used  at  the  station.     At  the  south-west  corner  of  the  plot  of  0  a. 
3  R.  21  p.   stood  a  coal-shed  surrounded  by    a   fence,  which    had 
been  let   to  one,   Quadling.     Upon    the    east   side   of   this   shed, 
between   it   and  the  plaintiff's  land,  ran   a  roadway  leading  from 
the  plot  of  0  A.  2  R.  1  P.,  and  then  going  in  a  curved  line  to  the 
station  ;  it  was  used  for  the  purpose  of  driving  cattle  to  the  lair. 
The  middle  portion  of  the  plot  of  0  a.  3  R.  21  p.  was  occupied  by 
another  coal-shed,  also  let  to  Quadling,  by  granaries  and  a  beer- 
house let  to  tenants ;  but  it  was   understood  that  the  company 
might  resume  possession  of    them   on  paying  compensation  ;  the 
north  portion  of  this  plot  was' unoccupied.     The  plot  of  0  a.    Or. 
14  p.  was  used  as  a  garden,  and  that  of  1  a.  3  r.  14  p.  for  growing 
turnips  and  other  crops;    they  were  wanted  to  make  a  road  to  the 
station   from  the   north,  and  the  latter  plot  was  also  wanted  for 
the  construction  of  sidings ;  the  line  here  passed  through  a  cutting 
which  was  in  parts  twenty  feet  below  the  surface  ;  but  through 
want  of  funds  these  works  had  not  been  carried  out.     The  small 
triangular  piece  contahied  0  a.  1  R.  3  p.,  and  part  of  it  formed  the 
site  of  an  old  road,  which  had  been  diverted  without  due  authority ; 
and  the  defendants  were  doubtful  whether  they  might  not  be  com- 
pelled to  restore  the  old  line  of  road.     The  verdict  was  entered 
for  the  defendants,  with  leave  to  the  plaintiff  to  move  to  enter  the 

verdict  for  him. 
f  *  184]       *  The  appeal  was  in  the  form  of  a  case  "  stated  pursuant 
to  the  provisions  of  the  39th  section  of  the  Common  Law 
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Procedure  Act."  The  case  concluded  tlius :  "  The  ph^intiff  appeal.-? 
from  the  decision  and  rule  of  the  6th  of  June,  a.d.  1873,  and  the 
•question  for  the  opinion  of  the  Court  of  Appeal  is,  whether  the 
said  rule  of  tlie  -ith  of  November,  a.d.  1S70,  ouglit  to  have  been 
discharged  or  ouglit  to  have  been  made  absolute  on  all  or  anv,  and 
if  so,  then  on  which  of  the  grounds  therein  stated. 

"  The  Court  of  Appeal  to  make  such  rule  upon  this  appeal  as  it 
may  think  fit,  and  to  proceed  thereon  pursuant  to  the  provisions 
■of  the  Common  Law  Procedure  Act,  1854." 

[After  arguments.] 

Bramwell,  L.  J. — I  wish  to  say  that  in  the  judgment  [186] 
which  I  pronounced  in  Hoo])er  v.  Bourne,  3  Q.  B.  D.  258, 
I  intended  to  intimate  my  entire  concurrence  with  the  decision 
in  Great  Western  E>/.  Co.  v.  May  (1874),  L.  Pt.  7  H.  L.  283,  43  L. 
J.  Q.  B.  233.  I  think  that  in  that  case  the  House  of  Lords  laid 
down  a  correct  principk^  for  determining  what  are  superHuous 
lands. 

I  think  that  in  a  strict  view  ol  the  law  this  action  ought  to  be 
decided  as  the  Court  of  Exchequer  Chamber  would  have  decided 
it,  if  the  appeal  liad  been  brought  before  that  Court,  and  if  the 
Judicature  Acts  had  not  been  passed;  and  I  come  to  that;  con- 
clusion upon  general  principles,  upon  a  review  of  those 
■statutes,  *and  also  upon  the  very  words  of  the  special  case  [*  187] 
at  the  beginning  and  end  of  it;  but  it  is  perhaps  better 
not  to  look  at  the  facts  from  a  merely  technical  point  of  view,  and 
I  will  proceed  to  say  why  I  consider  the  verdict  of  the  jury  and 
the  decision  of  the  Court  of  Exchequer  to  have  been  riglit. 

I  think  it  plain  that  the  plot  of  0  A.  2  R.  1  r.  was  required  for 
the  i)urposes  of  the  railway,  for  it  was,  kept  by  the  company  as 
a  lair  for  cattle  sent  by  the  railway,  and  also  for  pasturage  for 
horses  used  at  the  station  ;  and  in  fact  the  plaintiff's  counsel  very 
properly  admitted  that  judgment  must  be  against  bim  ;is  (o  tliis 
plot. 

Then  arises  the  question  wlietluir  tlic  jilol  of  0  A.  3  i;.  13  i'.  is 
not  wanted  to  make  a  road  to  tliis  l;iir  lending  oni  of  thi;  road 
from  Diss  to  Scole :  the  oltjection  is  that  if  the.  jdot  had  liecn 
really  wanted  for  that  purpose,  the  road  would  have  been  made 
before  the  commencement  of  this  action.  Ft  appears  that,  tin- 
company  received  a  small   sum   for  the  hire  of  the  plot,  and    th:il 
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tliey  I'ould  niiinagt'  fur  tin'  lime  li»  do  witlmiil  llic  inli'iKlfd  load  : 
J'Ut  it  is  ]tl;iin  that  if  the  i>laiiiliit'  were  [o  dlit'i-  ihrm  ihf  anfi.'iil- 
tural  vahu'  nf  ihc  land,  ihoy  woulil  ivfuse  it.  It  was  ulijcctcd  on 
brhalf  of  lln'  idaintitV  that  the  end  of  the  jdot  iK^aicsi  the  public 
ro:td  i.s  broailrr  than  the  ivst  of  it,  and  that  a  ])Oition  of  that  vnd 
•  •aunot  be  wanted  to  make  the  intended  road;  the  coni[)aiiy  aHe<,'o 
that  they  projiose  to  I'reet  at  the  bioadei-  cnid  a  \V(.'ighiiig  nmchiiie 
and  a  gate-liouse.  I  (h)  not  think  that  the  Legislature  inteiuled 
that  when  a  ])iece  of  land,  taken  as  a  whole,  is  wanted  for  the 
purposes  of  the  railway,  a  discussion  should  be  allowed  whether 
small  portions  of  it  are  su])erfluous ;  I  do  not  think  that  if  a  rail- 
way company  (daiui  to  retain  a  strip  of  laud  five  yaids  wide  for 
the  purpose  of  making  a  road,  when  a  width  of  four  yards  would 
be  sufficient,  an  adjoining  (»wner  can  recover  as  superfluous  any 
portion  of  the  strip  of  land.  A  Court  of  justice  must  consider 
whether  the  land  is  substantially  wanted ;  if  it  is,  the  company 
are  entitled  to  retain   the   whole. 

I  now  come  to  the  plot  (jf  0  A.  o  R.  21  P.  The  plaintiffs  counsel 
have  abandoned  the  claim  to  the  coal-shed  surrouiuled  with  the 
fence;  I  confess  that  I  June  had  some  doubt  about  the  granaries; 
they  are  occupied  1)y  tenants,  and  they  form  no  part  of  the  rail- 
way or  its  works,  and  therefore  at  first  sight  it  does  not 
[*188]  .seem  *  that  they  are  wanted  for  the  purposes  of  the  under- 
taking ;  Init  on  the  other  hand  it  must  not  be  forgotten 
that  the  granaries  are  u.sed  for  storing  corn  sent  by  the  railway, 
and  the  consequence  of  holding  that  these  granaries  have  vested 
in  the  plaintilT  would  be,  that  the  company  would  build  some 
additional  sheds,  at  which  the  corn  could  be  unloaded  from  the 
trucks  upon  the  railway  into  the  carts  of  the  j)resent  tenants  and 
so  conveyed  to  whatever  granaries  the  latter  might  occupy.  The 
tenants  who  occupy  the  granaries  are  enabled  to  avoid  unnecessary 
labour,  and  T  think  it  may  fairly  be  said  that  the  granaries  are 
required  for  the  purposes  of  the  undertaking.  A  similar  argu- 
ment applies  to  the  other  coal-shed  occupied  by  Quadling.  The 
plaintiffs  counsel  admitted  that  he  could  not  recover  the  roadway 
which  leads  out  of  the  plot  of  0  A.  2  li.  I  v.  past  the  fence  round 
the  coal-shed  and  tiience  to  the  line ;  but  they  did  not  altogether 
abandon  the  claim  to  the  stables.  Now  railway  companies  find 
it  necessary  to  use  horses  at  their  stations,  and  therefore  they 
must    have   stables.     The  j.laintiff   claimed  also  the    beer-house  i 
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I  imagine  that  if  a  refresliment-rooni  is  allowable  at  a  railway 

station,  a  beer-house  also  may  be  kept  up.  But  it  is  unnecessary 
to  decide  this  point,  because,  as  I  liave  said  already,  if  a  ])iece 
of  land  claimed  by  an  adjoiuiug  owner  is  as  a  whole  needed  for 
the  purposes  of  tlie  railway,  small  portions  of  it,  which  happen 
to  be  superfliu)us,  do  not  vest  in  him.  It  was  suggested  that,  at 
all  events,  the  north  end  of  this  plot  of  0  A.  on.  21  p.  was  super- 
fluous; the  plaintiff,  however,  cannot  recover  it,  because  the  plot 
as  a  whole  is  wanted  for  the  purposes  of  the  railway. 

I  may  remark  that  it  is  difficult  to  see  how  very  small  pieces 
of  land  lying  alongside  a  railway  can  ever  become  superlluous  : 
they  will  always  be  useful  for  the  purposi'  of  depositing  soil,  and 
it  is  to  be  observed  that  the  company  have  reserved  power  to 
resume  possession  of  the  land  which   t1iey  have  let. 

The  plots  0  X.  0  k.  14?.  and  1  a.  3  i;.  14  i".  may  be  taken  together, 
it  seems  to  me  impossible  that  the  Judge  could  ha\'e  directed  the 
jury  that  the.se  were  superfluous,  unless  the  evidence  for  the 
defendants  upon  the  face  of  it  was  unworthy  of  credit ;  that  evi- 
dence was  that  it  was  intended  to  make  a  new  road  to  the  station 
leading  from  the  north:  this  evidence  is  in  itself  highly 
*  probable,  for  the  intended  road  would  certainly  afford  (*  189] 
much  more  convenient  access  to  the  station  foi-  persons 
<'i>ming  from  that  direction;  and  I  suppose  that  if  funds  had  been 
forthcoming,  the  road  would  have  been  long  ago  constructed.  It 
was  also  argued  that  the  whole  of  the  plot  of  1  a.  3  K.  14  P.  could 
not  be  wanted  for  the  purpose  of  making  the  intended  road,  and 
therefore  that  some  portions  of  it  must  have  vested  in  the  plaintiff. 
T  tliink  that  the  defendants  are  entitled  to  say  that  until  the  road 
has  been  actually  made,  it  is  impossible  to  determine  which  part 
is  really  wanted  for  the  purposes  of  the  undertaking,  and  w  liic^h  is 
superfluous.  There  is  no  ground  for  imputing  malo  Jules  to  tlu^ 
defendants,  and  the  plaintiff  cannot  point  out  any  sul)stan1ial 
l)ortion  of  the  plot  as  a  piece  of  laiul  which  will  not  be  wantcil 
for  the  road.  Moreover  there  is  eNidcncc  (o  which  we  must  give 
credit  that  some  portion  of  the  ])lot  will  be  required  for  sidings, 
and  although  the  railway  is  in  a  cutiing  twenty  feet  li(dow  the 
level  of  the  ])lot,  we  cannot  say  as  matter  of  law  tiuit  th(;  ))lot  is 
not  wanted  for  sidings.  Therefore  the  plaintiff  cannot  recover 
either  the  plot  of  0  a.  On.   14  p.,  or  the  plot  of   1  a.  3  i;.  14  p. 

I  now  come  to  the  small  tiiangulac  piec(!  of  U  A.  1  i;.  3  i'.     Atiuie 
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iinu>  ilurin*,'  the  argument  I  thought  this  piece  must  be  awarded  to 
iho  i>laintilV,  and  that  the  -ludge  ouglit  to  have  directed  the  jury 
ihat  it  was  superthu)us  hind  ;  my  reason  lor  thinking  so  was  as 
ftdlows :  tlie  site  of  tlie  ohl  road,  which  tlie  defendants  wrongfully 
diverted,  still  remains  a  road,  and  they  might  restore  llie  old  line 
of  communication  by  simply  building  a  bridge  over  their  line;  but 
upon  further  consideration  I  am  of  opinion  that  the  ])laintiff  can- 
not succeed  as  to  this  triangular  piece  ,  if  the  defciidants  restore 
the  old  line  of  road  they  nuiy  have  to  raise  its  level,  and  they  may 
have  to  build  buttresses  and  approaches  to  the  new  bridge ;  in 
order  to  execute  these  works,  they  will  require  this  triangular 
piece,  and  they  may  fairly  say  that  it  is  required  for  the  purposes 
of  their  undertaking.  T  have  therefore  come  to  the  conclusion 
that  the  Judge  could  not  have  directed  the  jury  that,  in  point  of 
law,  this  triangular  piece  was  superfluous  land,  and  I  cannot  say 
that  either  the  verdict,  or  the  decision  of  the  Court  of  Exchequer, 
was  wrong. 

I  therefore  think  that  this  judgment  must  be  afftrmed. 

[*  190]  ■  *  Bkett,  L.  J.  —  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  was  right,  for  the  reasons  given  in  that 
Court ;  it  therefore  seems  to  me  unnecessary  to  determine  the 
question  which  has  been  raised  as  to  the  construction  of  the  Judi- 
cature Acts ;  I  do  not  now  venture  at  all  to  question  what  ha? 
fallen  from  Lord  Justice  Bramwell  ;  and  I  may  say  that  if  this 
case  is  to  be  decided  upon  the  same  grounds  as  it  was  decided  in 
the  Court  of  Exchequer,  much  more  may  be  urged  upon  the  plain- 
tiffs behalf  than  could  be  advanced  if  this  were  treated  as  a  hear- 
ing before  the  Court  of  Exchequer  Chamber,  where  the  right  of 
appeal  was  more  restricted  than  it  is  to  this  Court.  T  decline 
therefore  to  give  any  opinion  on  the  construction  of  the  Judicature 
Acts. 

The  question,  which  we  have  to  determine,  seems  to  me  to  de- 
pend upon  tlie  principle,  which  in  Jfooper  v.  Bourne,  3  Q.  B.'  I). 
258,  at  pp.  274,  282,  287,  we  considered  to  be  the  result  of  Great 
Western  R>j.  Co.  v.  May,  L.  R.  7  H.  L.  283.  It  follows  that  we 
must  consider  whether  upon  the  last  day  of  the  ten  years,  if  all  the 
facts  had  been  known,  it  could  have  been  foreseen  that,  owing  to 
the  ordinary  development  of  the  railway  or  neighbourhood,  the 
land  would  within  a  reasonable  tiine  be  required  for  the  purposed 
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of  the  undertaking.  When  this  case  was  before  the  Court  of  Ex- 
chequer, it  was  considered  that  an  agreement  had  l)een  come  to  at 
the  trial  that  with  tlie  assistance  of  the  findings  by  the  jury  "the 
Court  should  determine  whether,  upon  the  facts  proved,  the  lands 
must  be  deemed  in  point  of  law  to  have  become  superfluous  lands." 
(Per  Kelly,  C.  B.,  L.  R.  8  Ex.  294,  at  p.  299.)  Now  the  jury  have 
found  certain  facts  which  go  far  to  decide  the  whole  case;  they 
have  found  that  "the  wliole  of  the  lands  in  question  were  taken 
solely  for  the  purposes  of  the  Act ;  that  they  were  and  are  duly 
fenced  off  from  the  adjoining  lands  ;  and  that  they  have  ever  since 
been  and  are  still  retained  hona  fide  for  the  purposes  of  the  Act." 
The  only  matter,  therefore,  which  remains  to  be  determined  is, 
whether  it  could  have  been  reasonably  foreseen  in  1861,  when  the 
period  of  ten  years  expired,  that  the  lands  would  be  required  for 
the  purposes  of  the  railway ;  they  were  obviously  wanted  b}-  the 
company  for  the  purposes  of  the  undertaking  at  the  time 
of  the  trial.  I  will  now  *  refer  to  the  judgment  of  the  [*19l] 
LoED  Chief  Baron  (L.  R  8  Ex.  294,  at  p.  300) :  he  there 
points  out  that  the  plots  of  land  souglit  to  be  recovered  are  in  clo.se 
proximity  to  the  railway  and  station ;  and  it  seems  to  me  that  a 
('ourt  or  a  jury  ought  to  hesitate  to  call  land  superfluous  wliicli 
immediately  adjoins  a  station,  and  therefore  must  be  wanted  I'oi- 
any  ordinary  development  of  the  tratt^ic  at  that  station.  Tlie  Lord 
Chief  Bakon  also  notices  the  small  size  of  these  plots  of  land, 
and  this  is  a  most  material  consideration  ;  for  if  there  were  any 
development  At  this  station,  the  whole  of  them  would  probably  be 
required  to  meet  that  development.  The  Court  of  Exchequer  had 
before  them  the  findings  of  the  jury  and  the  evidence  given  at  the 
trial,  and  if  I  thought  the  question  doubtful,  I  should  not  be  pn;- 
pared  to  overrule  the  judgment  of  the  Court  of  Exchequer ;  foi-  a 
Court  of  Appeal  ought  not  to  set  aside  the  decision  of  the  Court 
below  upon  what  is  substantially  a  question  of  fact,  unless  thi; 
decision  is  clearly  wrong  ;  but  I  do  not  think  that  the  judgment  of 
the  Court  of  Exchequer  was  clearly  wrong,  and,  on  the  contrary,  it 
seems  to  me  to  have  been  right  as  to  all  these  ])lots  of  land. 

It  was  urged  on  behalf  of  the  plaintiff  that  the  granaries  cmild 
not  be  required  for  the  purposes  of  the  railway,  because  they  were 
occupied  by  tenants  to  the  railway  company.  T  will  assume  tliai 
the  company  have  gone  beyond  tlieir  powers  in  letting  the  griina- 
ries,  but  tliat  does  not  seem  (o  uw  to  decide  the  matter;  there  is 
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(•\  uU'iioe  that  lln'  i;raiiaries  are  waiilt-il  foi-  .stoiiiiL;  coni.  uiul  tluM(^ 
i<  the  very  imiMnlaiit,  ciicuin.^laiice  thai  tln^  railway  (•(Uniiaiiy  lia\c 
reserved  to  thein.selves  the  right  dt'  taking  }l().^.>^(^ssi(lll  of  them  at  a 
future  time ;  and  in  my  oj^inion  it  make.s  no  dilTerenfe  tliat  they 
were  willing  to  [lay  comiiensntion  uiion  resuming  po.sse.'^sion. 
That  .seems  to  me  to  be  strong  evidence  to  show,  that  in  theo})inion 
of  competent  per.^ons  the  Luid  miglit  he  re(|nired  for  the  pur})oses 
of  the  railway  within  a  reasonahlt'  time.  As  [o  the  remainder  of 
the  plots,  in  my  ojiinion  the,  evidence  was  strong  to  show,  that  it 
might  within  a  short  time  \k'  wante<l  for  tlie  extension  of  the 
station  and  for  the  formation  of  a  road  lo  give  more  conx-enient 
access  to  persons  coming  to  the  station  from  the  nortii. 
[*  192]  With  *  regard  to  the  triangnlar  piece,  in  my  opinion  the 
railway  com])any  might  very  reasonably  say  that  they  did 
want  it  on  account  of  the  doubt,  whieh  they  felt  as  to  what  they 
might  be  called  upon  to  do  with  respect  to  the  diverted  road ;  it  is 
not  material  what  was  the  strict  law  applicable  to  the  case:  Uiere 
was  sufficient  doubt  about  the  ease  to  make  it  reasonable  that  the 
railway  company  should  reserve  the  whole  of  the  triangular  piece. 
I  think  that  the  decision  of  the  Court  of  ?]xchequer  was  right 
and  ought  not  to  be  overruled. 

Cotton,  L.  J.  —  Owing  to  the  view  which  I  take  of  the  facts,  it  is 
unnecessary  for  me  to  express  any  opinion  as  to  the  construction  of 
the  Judicature  Acts;  and  it  must  not  he  assumed  that  I  decide 
against  the  objection  raised  on  behalf  of  the  company,  namely, 
that  this  appeal  having  been  begun  before  the  Judicature  Acts, 
and  having  been  intended  to  be  argued  })efore  the  Exchequer 
Chamber,  and  the  special  case  having  been  stated  pursuant  to  the 
Common  Law  Procedure  Act,  1S54,  we  cannot  deal  with  the  a])],eal 
otherwise  than  that  Court  could  have  dealt  with  it.  I  will  how- 
ever consider  the  appeal  as  brought  under  the  Judicature  Acts,  for 
that  is  the  most  favourable  view  for  the  plaintiff. 

The  conclusion  at  which  we  arrived  in  Hooper  v.  Bourne,  i*  i}. 
13.  D.  258,  was  entirely  consistent  with  the  decision  in  Great  West- 
ern Ry.  Co.  V.  May,  L.  Vx.  7  H.  L.  283.  The  principle  laid  down  by 
the  House  of  Lords  in  that  case  was  of  cour.se  binding  upon  us,  and 
we  intended  to  follow  it.  When  Lord  Cairns  spoke  of  a  survey 
being  made  at  the  end  of  the  ten  years  (p.  294),  for  the  purpose  of 
determining  what  land  at  that  moment  was  superfluous,  he  did  not 
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mean  that  the  officers  of  the  railway  were  then  to  make  a  survey, 
and  to  decide  whether  the  land  was  required  for  the  purposes  of 
the  undertaking ;  for  it  is  obvious  that  their  decision  would  in  no 
way  be  binding ,  what  in  my  opinion  Lord  Caikns  meant,  was 
that  the  expiration  of  the  ten  years  is  the  period  to  which  the  tri- 
bunal is  to  look,  when  it  has  to  decide  whether  the  land  in  dispute 
is  superfluous ;  and  the  tribunal  may  take  notice  of  facts  which 
liave  since  become  known  for  the  purpose  of  deciding, 
whether  it  could  then  have  been  foreseen,  that  *  according  [*  193] 
to  the  ordinary  development  of  the  railway  and  the  neigh- 
bourhood, the  land  would  be  required  for  the  purposes  of  the  rail- 
way within  a  reasonable  time  after  the  expiration  of  that  period. 

1  will  proceed  to  consider,  whether  the  Judge  ought  to  have 
directed  the  jury  that  any  portion  of  the  land  sought  to  be  re- 
covered was  superfluous,  ami  whether  the  findings  of  the  jury 
weie  or  were  not  supported  l)y  tlie  evidence.  No  doubt  it  is  a 
circamstance  worthy  of  remark  that  a  long  time  has  elapsed  since 
the  passing  of  the  Acts  authorising  the  construction  of  the  railway, 
anel  that  nevertheless  some  portions  at  least  of  tlie  land  have  not 
hi  9 A  applied  to  the  purposes  of  the  undertaking.  But  tliat  is 
e>,i  lained  by  the  circumstance,  that  the  company  have  not  had  tlie 
fu.,ds  necessary  to  enable  them  to  make  adequate  provision  for  the 
(h -.  elopment  of  tlie  railway,  and  on  the  other  hand  there  is  very 
satisfactory  evidence  to  show  that  the  traffic  at  Diss  station  has 
been  largely  increasing,  and  for  years  past  additional  accommodn- 
tion  has  been  needed.  Starting  from  these  facts  I  will  proceed  to 
consider  whether  the  land  sought  to  be  recovered  could,  in  .1801, 
be  said  to  be  required  for  the  purposes  of  the  undertaking.  It  is 
to  be  remarked  that  all  the  land,  with  the  exception  of  the  plot  of 
1  A.  3  K.  14  p.,  and  of  the  triangular  piece,  lies  in  a  narrow  strip  along- 
side the  railway  in  the  immediate  neighbourhood  of  the  station, 
iiad  therefore  it  is  land  which  would  be  wanted  by  the  company  if 
there  should  be  any  development  of  traffic  at  the  station.  I  need 
not  say  anything  as  to  this  matter,  except  that  I  (juite  agree  with 
what  has  fallen  from  Lord  Justice  Bramwell,  namely,  that  when 
vhe  question  arises,  whether  a  piece  of  land  is  superfluous,  it  is 
immaterial  to  consider  whether  a  small  portion  of  it  is  or  is  not 
required ;  the  piece  of  land  must  be  considered  as  a  whole,  and  the 
jiulgment  of  the  Court  must  depend  upon  this,  whetlier  or  not  tlic 
piece  of  land  as  a  whole  is  require^!  for  the  purposes  of  the  undr-r 
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lakiiii,'.  1  think  it  would  be  unrcasdiuibli'  lliat  a  I'ailway  compauv, 
after  the  ex[)iration  of  their  cuinpiilsor}'  i)o\\"ers,  .should  l)e  com- 
pelled to  part  with  a  portion  of  the  piece  of  laud,  wliicli,  reyaid(;d 
as  a  whoK',  i.s  u.-^eful  to  them  for  their  uudertakiug. 

The  couu.-el   for  the  ]ilaiuli!f  ;\dmilted  that   he  could  not  recover 

the  plot  of  0  A.  2  1!.  1  1'.,  and  they  ahundoned  the  claim  als(j 
[*  194]   to  .so  much  *  of  the  plot  of  0  A.  3  u.  21  v.  as  formed  the  site 

of  the  coal-shed  sunoundcd  by  the  fence,  and  tlu;  site  of 
the  roadway  for  the  cattle  ;  it  seems  to  me  that  the  abandonment 
of  the  claim  to  a  portion  of  0  A.  3  u.  21  i'.  goes  a  long  way  towards 
deciding  the  (piestion  as  to  the  residue,  because  the  plot  must  be 
considered  as  a  whole  ;  it  lies  immediately  behind  the  station,  and 
thus  raises  a  strong  presumption  that  it  is  wanted  for  the  purposes 
of  the  railway.  As  regards  the  stables,  it  appears  that  up  to  about 
1861  the  company  themselves  delivered  goods  comhig  by  their  rail- 
way ;  they  then  kept  many  horses ;  after  they  had  discontinued  to 
do  so,  they  kept  only  two  or  three  and  let  off  a  portion  of  the 
stables;  but  I  cannot  think  upon  these  facts  that  the  site  of  the 
stables  became  superfluous  land.  As  to  the  granaries  and  coal- 
sheds,  in  my  opinion,  they  did  not  vest  in  the  plaiutifl';  under  the 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  .^.  10, 
a  railway  company  may  erect  warehouses  and  such  "  other  works 
and  conveniences  as  they  think  ])roper."  I  think  that  the  com- 
pany might  lawfully  construct  such  buildings  as  these,  which  are 
used  not  as  shops  or  manufactories,  but  simply  for  depositing  ';:oal 
and  grain  brought  along  the  railway,  until  it  is  convenient  for  the 
the  customers  of  the  company  to  send  them  away  ;  it  would  have 
been  different  if  the  company  had  let  the  buildings  as  an  iron- 
foundry,  even  although  the  ore  to  be  smelted  were  brought  along 
the  line ;  there  is  nothing  to  prevent  a  railway  company  from 
allowing  any  person,  who  brings  goods  along  their  line,  from  leav- 
ing them  at  a  station  as  long  as  he  pleases.  I  think  that  these 
considerations  dispose  of  the  question  as  to  the  coal-sheds  and 
granaries.  The  question  as  to  the  beer-house  may  seem  a  little 
more  doubtful;  but  in  any  point  of  view  the  plaintiff  cannot  re- 
cover the  site  of  it  if  a  suljstantial  portion  of  it  is  used  for  railway 
purposes ;  if  the  directors  have  wrongfully  erected  a  beer-house, 
and  have  thereby  wasted  the  money  of  the  .shareholders,  the 
remedy  is  not  by  enabling  an  adjoining  owner  to  take  possession 
of  the  site,  but  by  taking  proceeding  against  the  directors  for  mi.s-- 
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iipplying  the  funds  of  the  company.  I  think,  however,  that  the 
beer-house  may  be  considered  as  equivalent  to  a  refreshment-room 
for  third-class  passengers.  As  regards  the  plot  of  0  a.  0  li.  14  P.  and 
the  plot  of  1a.  3  K.  14  p.  we  cannot  overlook  the  fact  that 
they  were  wanted  to  make  a  *  road  and  also  sidings,  and  [*  195] 
that  the  company  did  really  intend  to  use  them  for  that 
purpose.  As  regards  the  small  triangular  piece  of  land,  I  agree 
with  Lord  Justice  Bramwell,  for  the  reasons  given  by  him,  that 
we  are  not  bound  to  overrule  the  judgment  of  the  Court  of  Ex- 
chequer, and  to  hold  that  it  vested  in  the  plaintiff  in  the  year 
18(31. 

TJw,  judgmeiit  of  the  Court  of  Exchequer  vjas  accordingly  affirmed. 

The  plaintiff  having  appealed  to  the  [49  L.  J.  Q.  B.  197-201] 
House  of  Lords  :  — 

Benjamin  (Merewether  and  E.  Williams,  with  him),  for  [198] 
the  appellant.  —  At  the  end  of  the  prescribed  period  the 
company  cannot  retain  the  land  merely  because  they  intend  at 
some  future  time  to  use  it ;  there  must  be  some  immediate  purpose 
for  which  it  is  required.  The  jury  have  found  that  there  were 
railway  purposes  for  which  the  land  was  required,  and  that  it  was 
hond  fide  retained  to  serve  those  purposes.  But  the  company  can- 
not be  allowed  to  retain  the  land  indefinitely  without  using  it  for 
their  purposes.  The  time  that  has  elapsed  since  the  expiration 
of  the  prescribed  period  without  the  land  being  used  shows  that 
it  was  not  required  at  the  end  of  that  period.  The  principle 
which  should  govern  the  case  is  stated  by  Lord  Hatherley  in  Tlir 
Great  Western  Railway  Company  v.  May,  43  L.  J.  Q.  B.  -l.")3, 
L.  R.  7  H.  L.  283.  The  meaning  of  the  Act  was  that  the  land 
must  be  either  used  or  sold  witliin  tlie  prescriljod  jicriod.  A 
liberal  construction  allows  land  to  be  retained  when  there  is  a 
reasonable  prospect  tliat  it  will  shortly  be  used.  Ihit  if  the  con- 
struction be  extended  to  such  cases  as  the  ])rcs(Mit,  wliat  is  thf 
use  of  prescribing  a  limit  of  time  at  all  > 

Wills  and  Austin  Metcalfe,  for  tlie  ri'spuniiciils,  were  not  caUeil 
upon. 

The  Lord  Chancellor  (p]arl  Cairn.s).  —  Tlic  ^ippeal  in  this 
case  is  brought  before  your  Lordships  from  the  unaiiiinous  judg- 
ment of  the  learned  Judges  of  the  Court  of  Kxchcqucr,  <'onlinn(;<l 
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as  it  \v;is  1)\  ii  jiulgnu'iiL  (Mpially  unanimiuis  of  tlie  Court  of  Aj)- 
[>eal.  Ill  the  few  observations  I  have  to  make  upon  the  case  I 
slnmld  l)e  e.xtreniely  sorry  to  say  a  word  which  would  in  anv  wav 
tend  to  the  relaxation  of  the  most  wholesome  provisions  of  the 
Lands  Clauses  Consolidation  Act  with  regard  to  superfluous  lands. 
1  know  of  nothing  in  the  law  which  is  more  necessary,  and  wliii  h 
has  been  more  wholesome  in  its  operation,  than  the  way  in  which 
that  Act  deals  with  railway  companies  and  other  companies  who 
are  armed  with  compulsory  powers  for  taking  land.  It  has  been 
the  object  of  the  Legislature,  in  conferring  those  powers,  to  enable 
the  company  to  exercise  them  for  the  jturposes  of  the  Act,  and 
only  for  the  purposes  of  the  Act,  —  for  the  purposes  of  the  under- 
taking which  was  authorised  by  Parliament,  and  for  no  other 
purpose.  The  object  of  Parliament  was,  that  i,-oin])anies  so  created 
and  so  armed  with  parliamentary  powers  should  not  liecomc 
traffickers  or  dealers  in  land,  or  persons  entitled  to  use  and  obtain 
land  for  any  purpose  but  the  one  particular  purpose  whicli  was 
authorised  by  Act  of  Parliament.  The  object  of  the  Act  has  had 
full  effect  given  to  it  in  the  decisions  which  have  taken  placi/  ni 
yrnir  Lordships'  House  and  elsewhere  upon  it,  to  some  of  which 
reference  has  been  made  in  the  course  of  the  argument ;  and  your 
Lordships  will  have  to  deal  with  those  decisions  in  connection  with 
the  particular  facts  of  the  case  which  is  now  before  you.     I  will 

call  your  Lordships'  attention  to  three  matters  with  re- 
[*  199]   gard  to  what  is  called  the  *  supertiuous  land  in  this  case, 

of  which  it  is  said  that,  m^t  having  been  sold  by  the  rail- 
way company  at  the  end  of  ten  years,  it  should  be  held  to  revert 
to  the  adjacent  landowners.  The  first  o1»servation  I  would  make 
with  regard  to  the  whole  of  the  pieces  of  supertiuous  land  (I  make 
the  observation  as  to  all  of  them,  although  the  case  of  the  appel- 
lant as  to  three  has  been  aliandoned  in  the  course  of  the  appeal), 
as  to  all  the  pieces  of  land,  including  those  with  which  the  appeal 
is  still" occupied.  A  glance  at  the  map  shows  to  anyone  who  looks 
at  it  that  they  are  pieces  of  land  small  in  extent,  and  then,  with 
regard  to  the  larger  of  them,  immediately  adjacent  to  the  railway, 
and  not  only  to  the  railway,  but  to  an  important  station  of  the 
railway,  and  they  are  pieces  of  land  connected  with  the  station, 
and  connected  with  the  modes  of  access  to  the  station.  The  next 
observation  I  would  make  is  this,  that  the  case  of  the  appellant  hav- 
ing come  to  be  considered  before  a  jury,  in  the  trial  before  a  jury  evi- 
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(lence  was  given  by  the  engineer  and  by  the  tratiic  manager  of  the 
line  —  and  the  evidence  which  those  persons  gave  was  not  con- 
tradicted by  any  evidence  upon  the  other  side,  and  so  far  as  I  can 
see  was  not  shaken  in  cross-examination  —  and  those  persons,  as 
I  read  their  evidence,  stated  this  clearly  and  distinctly,  namely,, 
that  the  land  was  originally  acq^uired  for  the  purposes  of  the  rail- 
way company  (that,  indeed,  is  not  disputed),  and  that  when  the 
termination  of  the  decennial  period  liad  arrived  there  were  per- 
fectly specific  and  declared  purposes  (I  mean  declared   in  the  evi- 
dence of  these  professional  advisers  of  the  company)  which  would 
lie   served  by   the  retention    of   this   land,  and  in   order  to  serve 
which  the  land  was  retained  ;  that  is  to  say,  there  were  purposes 
connected  with  the  maintenance  and  well-being  of  the  line  which 
the  railway  company  had   in  view,  and  for  which   pur[)oses   they 
were  retaining  these  pieces  of  land.     It  is  perfectly  true  that  these 
witnesses  did  not  say,  "  We   mean    to   carry   out   these   purposes 
within  a  specified  or  specific  time  ; "   and   I  do  not  see  that  they 
were  asked  the  question,  "  Are  you  prepared  to  say  within  what 
limit  of  time  you  will  be  able  to  determine  these  objects  ? "     (.'er- 
tainly  the  witnesses  did  not  state  any  period  at  which  the  purposes 
would  be  carried  out.     But  then  this  evidence  has  been  before  a 
jury,  and  the  jury  have  heard  the  witnesses,  and  have  lieard  the 
cross-examination,  and  in  answer  to  the  questions  put  to  them  by 
the  learned  Judge  gave  their  verdict  in  this  form  :  "We  find  that 
the  whole  of  the  lands  in  question  were  taken  solely  for  the  [lur- 
poses  of  the  Act ;  that  they  were  and  are  duly  fenced  off  from  the 
adjacent   lands  ;  and  that   tliey  have  ever  since  been  and  still  are 
bond  fide  retained  for  the   purposes  of  the  Act."     Now  the  jury 
could    only  come  to   that  conclusion    by  accepting    the  evidence 
given  by  the  witnesses,  which  I   have  referred  to,  who  state(l  tin' 
purposes  inside  of  the  Act  for  which  the  land  was  required;  and 
therefore   I    understand  the  jury  to  say,  "  We  find   as  our  verdict 
that  the  land  is  retained  hond  fide  by  the  company  for  the  purposes 
within  the  Act  which  have  been  stated  to  us."     I  would  use  the 
word  "  retained  "  here  as  meaning,  "We,  the  jury,  find   that   the 
reason  why  this  land   is  not  superfiuous  land   is  because  it   is   re- 
quired  for  the  purposes  of  the  Act,  and   it  is  retained  to  answer 
those  purposes."     If  the  verdict  does  not  mean  that,  I  do  not  know 
what  it  can  mean  ;  and  it  seems  to  me  to  be  a  verdict  consistent 
with  the  evidence  given  to  the  jury.     I  am  bound  to  say  that,  as 
vol,  xxir.  —  22 
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1  uiuliTstaiul  tlu'  objt'i'L  of  the  Legislature  willi  regard  to  su})t'r- 
lluous  laiuls,  it  is,  that  if  it  can  be  stated  in  good  faith  at  the  end 
oi  the  ten  years  that  there  is  a  ])urp()se  within  the  Act  to  aiiiswer 
which  the  land  is  I'l'tained  in  good  faith  Ity  I  he  railway  conqjany, 
tliey  are  entitled  to  retain  it.  That  exhausts  the  whole  case,  and 
it  apjiears  to  nie  tliat  the  decision  of  tlie  two  Courts  from  which 
the  appeal  comes  was  entirely  right, "and  I  submit  that  the  appeal 
should  be  dismissed  with  costs. 

Lord  Penzance.  —  Your  Lordships  have  before  you  in  this  case,  in 
the  form  of  a  map,  an  illustration  of  the  precise  position  which  the 
lands  occupy,  and  the  relation  in  which  they  stand  to  the  railway 

and  the  station  to  which  they  are  contiguous,  and  the  ques- 
[*  200]  tion  is  whether  with  respect  to  these  lands,  regarding  *  the 

evidence  which  was  given  at  the  trial,  and  regarding  the 
verdict  at  which  the  jury  arrived,  your  Lordships  can  say  that 
these  lands  are  superfluous  lands,  and  lands  which  ought  to  have 
been  sold,  and,  not  having  been  sold,  ought  to  have  been  returned. 
At  the  trial  tliere  was  no  want  of  definiteness  whatever  in  the  evi- 
<Jence  given  on  the  part  of  the  company  as  to  the  purposes  for 
which  they  desired  to  retain  these  lands.  One  witness  was  asked, 
with  reference  to  this  land,  wdiether  it  was  the  only  land  at  the 
station  on  which  the  siding  accommodation  could  be  increased,  and 
stated  that  that  was  the  fact,  and  he  also  stated  that  it  would  be 
impossible  for  the  company  to  give  up  the  land,  as  it  was  not  only 
required  for  sidings,  but  also  for  a  new  road  which  it  was  desirable 
to  make  in  a  north-west  direction.  These  passages  in  the  evidence 
appear  to  me  to  put  forward  a  perfectly  definite  and  reasonable 
object  for  retaining  this  land  to  be  used  for  the  purposes  of  the 
company.  It  was  partly  to  increase  the  siding  accommodation  of 
the  station,  wdiich  could  not  be  increased  in  any  other  way,  and 
partly  to  open  a  new  road.  They  formed  this  definite  intention, 
according  to  the  evidence  of  the  witnesses,  and  a  jury  have  been 
asked  the  question,  whether  the  land  was  retained  for  the  purposes 
of  the  company,  and  have  had  it  pointed  out  to  them  that  the  company 
could  not  retain  the  land  for  any  collateral  purpo.ses  or  any  indefi- 
nite purposes,  and  the  jury  thought  that  the  whole  of  the  land  was 
taken  for  the  purposes  of  the  Act,  and  was  retained  bona  fide  for 
the  purposes  of  the  Act.  I  quite  agree  with  what  has  fallen  from 
my  noble   friend,  that  the   ground    put   forward  for  retaining  thi^ 
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land  was  a  genuine  and  honest  purpose,  and  that  trie  land  was 
retained  for  that  purpose,  and  that  purpose  alone,  and  I  can  see  no 
ground  for  saying  that  these  are  superfluous  lands.  With  respect 
to  the  general  proposition  which  the  learned  counsel  has  put  before 
us,  I  can  well  conceive  that  there  might  be  cases  in  which  it  would 
be  very  difficult  to  lay  down  a  clear  and  definite  line  as  to  the 
period  within  which  a  purpose  of  tliis  kind  ought  to  be  carried  out. 
.Xo  doubt  the  ten  years  liave  expired,  and  the  company  have  done 
nothing;  but  if  the  company  have  a  bond  fide  object  in  view  (and 
it  appeared  to  the  jury  that  their  object  was  hona  fide')  it  does  not 
appear  to  me  that  mere  neglect  to  carry  that  purpose  into  effect  in 
any  way  alters  the  case.  I  will  merely  say,  that,  looking  at  the 
circumstances  of  the  case,  and  lookhig  at  the  nature  of  the  land 
and  its  position,  I  should  be  inclined  to  ask  your  Lordships  to  con- 
firm the  judgment  of  the  Court  of  Appeal,  that  these  lauds  were 
not  superfluous  lands,  but  were  retained  by  the  company  for  rea- 
sonable purposes  entirely  within  the  bearing  of  the  Act. 

Lord  Blackburn.  The  Act  of  Parliament  for  a  very  wise  and 
-obvious  reason  enacts  that  where  it  gives  powers  to  a  company  to 
take  lands  compulsorily,  if  those  lands  are  not  required  after  -a 
certain  period  (which  in  this  particular  case  is  ten  years)  for  the 
purposes  of  the  Act,  the  company  are  not  to  sell  such  superfluous 
lands;  bvit  they  are  to  go  to  the  adjoining  landowners.  T  have  no 
-doubt  the  Legislature  perfectly  intentionally  meant  by  that,  that 
the  lands  should  be  used  for  the  purposes  of  the  Act,  but,  if 
they  were  not  required  for  the  purposes  of  the  Act,  that  they 
sliould  not  uselessly  be  retained.  But  in  this  case  it  is  not  only 
proved  that  the  lands  were  ac([uired  with  tlie  intention  of  comply- 
ing with  the  purposes  of  the  Act,  l»ut  that  they  are  still  hand  fide 
occupied  for  those  purposes,  and  are  still  required.  A  great  deal 
of  argument  has  been  used  at  your  Lonlshi]>s'  ])ar  upon  this  p^int, 
that  there  is  no  fixed  or  precise  time  mentioned  for  tlu;  railway 
company  using  the  land,  that  they  have  said  :  "We  have  a  sclicmc 
for  a  specific  purpose, but  we  cannot  tell  liow  we  shall  carry  it  nul  ; 
we  shall  do  that  when  we  are  rich  enough,  and  when  we  shall  bi- 
rich  enough  we  cannot  say,"  and  that  would  open  the  door  to  a 
railroad  company  to  evade  the  Act  in  taking  and  occupying  land. 
But  as  to  that  I  can  only  say,  that  it  seems  to  mv.  that,  all  it 
amounts  to  is  saying  that  the  jury  decided  upon  evidence  (subj(u-t 
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to  till'  cduirol  (if  ilif  ('tuii't ,  wliic'.li  could  oraiit  a  new  ti'ial 
[*201]  upon  the  groinul  ol'  the  verdict  *  heinij;  ngainst   evidence) 

that  the  lands  were  hand  fide  required  for  the  ])urposes  of 
iho  Act.  The  reipiirenients  are  very  stronij;  if  the  lands  are  not 
required,  but  the  jury  have  found  that  the  lands  are  retained  for 
the  purposes  of  the  Act.  If  the  jury  had  fonnd  that  they  were  not 
required  for  the  purposes  of  the  Act,  then  that  would  be  xuider  the 
control  of  the  Court ;  but  it  is  no  ground  for  moving  the  Court  to 
say  that  there  may  be  conceivable  cases  in  which  the  finding  would 
be  otherwise.  Looking  at  the  particular  case,  it  seems  to  me  that 
the  jury  were  perfectly  justified  in  the  decision  that  they  came  to. 
I  will  not  repeat  what  has  been  already  said  by  my  learned 
brothers,  but  T  just  wish  to  point  out  that  the  strips  of  land  arc  so 
situated  close  to  the  station,  that  upon  a  review  of  the  matter  it 
seems  a  very  probable  thing  that  the  railway  company  would  wish 
that  they  had  means  enough  to  open  an  access  from  the  railway 
.station  to  the  north-west  part  of  the  undertaking,  and  they  would 
thus  save  a  mile  or  two.  The  jury  have  found  that  the  purposes 
are  hand  fide  purposes,  and  I  see  from  the  evidence  of  the  engineer 
and  the  goods  traffic  managei',  who  would  know  most  about  it,  that 
they  said  the  purpose  was  hond  fide.  Then  when  we  are  asked  to 
say  that  these  lands  could  not  be  in  point  of  law  required  for  the 
purposes  of  the  Act  (the  jury  having  found  that  they  were)  merely 
on  the  ground  that  it  does  not  appear  on  some  original  plan  that 
the  lands  were  marked  down  for  a  particular  purpose,  and  that  it 
does  not  appear  v.-hen  it  is  to  be  done,  it  really  comes  to  this,  that 
the  intention  cannot  be  carried  out  until  the  Great  Eastern  Com- 
pany get  funds.  There  was  ample  evidence  to  justify  the  finding, 
as  far  as  I  can  see;  and  not  only  do  I  think  that  such  finding  was 
not  wrong,  but  it  was  the  finding  I  myself  should  have  come  to. 

Judgment  appealed  against  affirmed,  and  appeal  disviissed 
with  costs. 

ENGLISH   NOTES. 

The  chief  j)oiiit  decided  on  in  the  Great  Western  Railwatf  Co.  v. 
May  (1874),  referred  to  in  the  above  judgment  of  Bramwell,  L.  J., 
(at  p.  327,  ante^^  was  that,  if  at  the  expiration  of  the  time  prescribed 
b3'  sect.  127  of  the  Lands  Clauses  Consolidation  Act,  1845,  the  land  is 
not  required  for  the  permanent  purposes  of  the  undertaking,  the  land 
is  superfluous  within  the  section,  although  it  may  havo  been,  within 
tlie  ten  years,  used  for  temporary  purposes. 
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The  judgment  of  tlie  Court  of  Appeals  iu  Hnnper  v.  Bourne  (also 
referred  to  p.  3'27,  ante),  which  adopted  this  prim-iple  on  the  authority 
of  Greof  Western.  Raihcay  Co.  v.  Mat/,  was  itself  afHrnied  by  the  House 
of  Lords.  Hooper  v.  Bourve  (H.  L.  1880),  5  App.  Cas.  1,  49  L.  J.  Q.  B. 
.">70.  Tn  that  case  the  time  within  which  the  land  not  required  might 
!)('  sold  expired  iu  1863.  The  action  by  the  plaintiff  to  recover  the 
land  as  snperlluous  land  was  not  brought  until  187.").  It  was  estab- 
lished by  the  evidence  that  since  the  year  1868  tin-  nieces  of  land  had 
been  and,  at  the  time  of  the  action,  still  were  re(juii-e<l  for  tlie  purposes 
(if  constructing  additional  sidings  upon  them  to  accnr.unndate  tlu-  in- 
creased traffic.  The  Loud  Chancellor  (Lord  Caikns)  observed  that 
(;■)  App.  Cas.  10),  '' If  the  question  had  been  [iresented  for  solution 
before  a  jury,  or  any  other  tribunal  of  fact,  in  the  year  1863,  it  is 
(j^uite  possible  that  a  controversy  might  have  arisen  as  to  whether  in 
the  development  of  the  traffic  of  the  company  ihe.si-  l:ii;ds  would  be 
required  for  these  additional  sidings,  and  at  tliat  time,  perhaps  there 
would  not  have  been  apossiI)ility  of  predicating  what  was  predicated  in 
the  year  1868,  that  the  increase  of  traffic  necessitating  these  additional 
works  had  actually  taken  place.  That  may  be  so;  but  there  is  a  very 
strong  presumption  which  arises  when  you  find  that  iu  1868.  without 
its  being  said  that  there  was  any  unexpected,  unnatural,  casual,  or 
fortuiliais  development  of  traffic,  but  merely  that  the  traffic  had  de- 
velopi-il  so  as  to  recjuire  this  additional  siding  accommodation,  —  therr 
is.  1  s;iy,  the  strongest  presumption  that  those  elements  were  at  worl< 
in  the  year  186.'i  and  that  any  j>ei-son  with  prujier  foresight,  properly 
acquainted  with  the  way  in  which  railway  traffic  does  develop,  would 
have  said,  and  would  liaNc  s;ud  rightly  in  tlu'  year  1863,  that  these 
pieces  of  ground  would  be  reijuired  for  the  development  of  the  traffii- 
which  afterwards  took  ])lace."  Tlit'^  House  of  Lords  acc(U'dingly 
affirme<l  the  judgment  in  fav(air  of  the  <lefen(kint  of  the  (Queen's  Bench 
and  Court  of  Ai)j)eal,  holding  that  the  land  was  nol  superfluous  lands 
witliin  sect.  127  of  the  Lands  Clauses  ( lonsolidation  Act,   184;"). 

That  the  directors  of  a  raihvay  c<inq»any  have  a^tenii>ted  to  sell 
lands  as  superfluous  land,  although  j)riiiia  farir  evidence  that  tin- 
land  was  in  fact  superfluous  is  not  an  estoppel  against  the  coirq)any  in 
a  question  with  the  adjoining  landowner  claiming  them  after  tiie 
expiry  of  the  ten  years,  if  it  is  shown  that  in  fact  the  land  was 
required  for  the  purposes  of  the  undertaking.  Maefie  v.  Calloider  and 
Oban  Railway  Co.  (Court  of  Session,  1897),  24  Rettie,  1156,  and 
(H.  L.)  1898,  A.  C.  270. 
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No.  37.  _  CARINGTON  (Lord)  'v.  WYCOMBE    RAILWAY 

COMPANY. 

(L.  J.  J.  1868.) 

RULE. 

•'  Land  situate  in  a  town,"  within  the  meaning  of  the 
128th  .-section  of  the  Lancl.s  Clauses  Consolidation  Act,  1845, 
so  as  to  displace  the  vendor's  right  of  pre-emption  of 
superfluous  land,  must  be  situate  within  the  area  of  land 
surrounded  or  covered  by  continuous  houses  of  the  town  ; 
and  it  is  not  enough  that  it  is  situate  within  the  borough 
boundary 

Carington  (Lord)  v.  Wycombe  Railway  Company. 

L.  R.  3  Ch.  .377-.-?87  (s.  c  .37  L.  J.  Cli.  21.3  ;    18  L.  T.  96  ;  16  \V   K.  494). 

[•377]  Lands  Clauses  A  ct,  seel.  128.  —  Superjiuous  Lands.  —  Right  of  Pre-emp- 
tion. —  -'Land  in  a  Town.'''' 

A  railway  coinpaiiy  gave  to  landowners  notice  to  treat  in  respect  of  a  close 
of  land  containing  1  a.  27  r.,  part  of  the  C.  estate.  The  price  was  settled  be- 
tween the  parties,  and  the  land  conveyed  to  the  company  by  a  deed  not  in  the 
statutory  form,  including  the  mines  and  all  the  estate  of  the  vendors.  The 
company  u.sed  about  three  perches  of  the  land  for  their  railway ;  and  about 
two  years  after  their  pnrchase  they,  in  pursuance  of  a  contract  which,  before 
ihe  notice  to  treat,  they  had  made  with  T.,  to  convey  to  him  all  such  part  of 
the-C.  estate  as  lay  between  his  land  and  the  railway,  conveyed  the  remaining 
1  A.  24  p.  to  him  by  a  deed  which  recited  that  it  was  superfluous  land.  The 
land  was  situate  within  the  limits  of  a  borough,  but  was  at  .some  distance 
fiom  tlie  mass  of  houses  forming  the  town.  There  were  two  cottages 
upon  it :  — 

Held  (affirming  the  decree  of  Stuart,  V.-C),  that  the  land  was  not  ••  land 
in  a  town."'  nor  "  land  built  upon  or  used  for  building  purpose.s,"  within  tlu; 
meaning  of  the  Lands  Clauses  Act,  sect.  128,  so  as  to  take  away  the  vendors' 
right  of  pre-emption  ;  that  this  right  was  not  extinguished  by  the  mode  of 
conveyance ;  and  that,  although  the  ten  years  mentioned  in  the  127th  clause- 
of  the  Act  had  not  expired,  the  vendors,  inasmuch  as  the  company  had  parted 
with  the  land  as  superfluous,  could  at  once  exercise  the  right  of  pre- 
emption. 

Held,  also,  that  the  vendors  would  have  been  entitled  to  relief  on  tlie 
ground  that  the  company  had  taken  the  land,  not  for  the  purposes  of  their 
Act,  but  in  order  to  enable  them  to  fulfil  flieir  contract  with  T. 
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This  was  an  appeal  by  the  defendants  from  a  decree  of  Vice- 
riianeellor  Stuart  (L.  E.  2  Eq.  825). 

In  1857,  the  Wycombe  Eailvvay  Company  obtained  an  Act  for 
making  an  extension  railway. 

By  deed  dated  the  23rd  of  October,  1858,  the  company,  in  con- 
sideration of  a  sum  of  £20,000  stock  to  be  transferred  to  them  by 
W.  Terry,  agreed  that  from  such  transfer  the  lands  to  be  purchased 
for  the  extension  railway  should  be  charged  with  a  fee  farm  rent 
of  £800,  payable  to  Terry,  his  heirs  and  assigns;  and  that  the 
company,  so  soon  as  they  should  be  in  possession  of  and  legally 
entitled  to  deal  with  the  whole  of  the  land  being  part  of  Castle 
Hill,  lying  between  Terry's  rectory  farm  and  the  site  of  the 
extension  railway,  would  convey  it  to  Terry  in  fee  without 
charge. 

*  The  Castle  Hill  estate  belonged  to  persons  named  [*  378] 
Smith,  who  were,  in  fact,  trustees  for  the  plaintiffs, 
though  this  did  not  appear  in  tlie  bill.  In  1859  the  company 
served  on  them  notice  to  treat  in  respect  of  three  pieces  of  land, 
one  of  which,  containing  1  a.  27  p.,  was  the  land  to  v/hich  the  suit 
related.  The  price  was  ascertained  by  valuers  chosen  by  the 
parties,  and  the  purchase  of  the  piece  of  land  in  question  was 
completed  by  an  indenture,  dated  the  26th  of  February,  1862,  by 
which,  in  consideration  of  £700  paid  to  the  Smiths  by  the  com- 
pany in  full  for  the  purchase  of  the  land,  and  in  full  compensation 
for  all  damage  by  severance,  and  for  all  injury  done  to  other  or 
adjoining  lands  of  the  Smiths  by  the  railway,  and  in  lieu  of  all 
accommodation  works,  the  Smiths  conveyed  the  piece  of  land  to 
the  company,  "  with  all  mines  and  minerals  in  and  under,  and  all 
houses,  outhouses,  buildings,  woods,  &c.,  upon,"  and  all  ways,  &c., 
belonging  or  reputed  to  belong  to  the  land  in  question,  "  and  nil 
the  estate,  right,  title,  interest,  use,  trust,  inheritance,  property^ 
benefit,  claim,  and  demand  whatsoever  at  law  and  in  equity  "  of 
the  Smiths  and  every  of  them  into,  out  of,  and  upon  the  land, 
to  hold  the  premises  unto  and  to  the  use  of  the  company,  their 
successors  and  assigns,  for  ever.  "  And  it  is  hereby  agreed  that 
these  presents  are  intended  to  operate  and  take  effect  as  a  convey- 
ance of  the  hereditaments  and  premises  hereby  assured,  made 
as  near  to  the  form  in  Schedule  A  to  the  Lands  Clauses  Consoli-  . 
dation  Act,  1845,  as  the  circumstances  of  the  case  will  admit, 
and  also  in  every  other  mode  in  wliicli  the  same  may  operate  and 
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take  eftV'ct  incU'itfiulciitly  of  siu'li  layt-mentioned  Act."  Tlic  drM 
rLUitained  covL-uauts  for  title  in  the  usual  form,  and  was  fiamed 
witiiout  any  regard  Id  the  form  in  Schedule  A  to  the.  Lands 
Clauses  Act. 

The  comj)any  re([uiied  only  three  ixMches  of  this  land  for  the 
jiur;  OSes  of  their  railway  ;  and  by  an  indenture,  dated  the  4th  of 
•  Inly,  IStU,  reciting  the  deed  of  the  'Jord  of  October,  1S58,  and 
reciting  that  the  land  to  l)e  conveyed  was  suitertluous  land,  and 
that,  as  it  was  in  a  town,  no  right  of  pre-emption  Ijelonged  to  any 
one,  the  company,  expressly  in  pursuance  of  the  covenant  in  that 
deed,  conveyed  the  remaining  1  a.  '24  v.  to  the  defendant  To-ry  in 
fee. 

The  land  in  (question  had  formed  pai't  of  the  idea.s- 
r*o79l  ure-grounds  of  *  Castle  Hill,  which  was  a  mansion  with 
about  six  acres  of  ground  attached  to  it.  The  greater 
part  of  the  piece  in  question  was  within  the  l)oundary  of  the 
borough  (jf  Wycombe,  but  was  indisputably  outside  of  the  Imild- 
ings  forming  the  town.  There  was  upon  the  land  a  house  called 
Flint  Cottage,  and  a  cottage  at  the  l)ack  of  it,  but  both  were 
at  a  considerable  distance  from  any  of  the  houses  in  the  town. 

In  the  same  month  of  duly,  1864,  the  plaintiffs  took  a  convey- 
ance from  the  Smiths  of  the  Castle  Hill  estate,  except  such  ]»art  of 
it  as  had  been  sold  to  tlie  company. 

In  December,  1864,  the  ]i]aiiitirrs  tiled  their  bill  against  th:- 
company  and  Terry,  to  have  the  1  a.  24  i\  conveyed  to  the  plain- 
tiffs as  entitled  thereto  by  virtue  of  the  right  of  pre-emption  given 
them  by  the  Lands  Clauses  Act.  The  bill  was  subsequent Iv 
amended  by  stating  the  conveyance  to  Terry  to  have  been  nimi  • 
in  ])ursuance  of  the  contract  of  KSoS,  and  by  alleging  that  the  bin  ; 
so  conveyed  was  never  hoit/i  fide  re(iuired  ])y  the  com])any  for  In;- 
l>urposes  of  their  undertaking,  but  was  bought  by  the  company 
under  colour  of  their  parliamentary  powers  for  the  purposi'  of 
being  re-sohl  to  Terry,  and  that  neitlier  the  company  nor  any 
person  claiming  under  tlieni  could  retain  the  land  as  against  the 
plaintiffs. 

Vice-Chancellor  Stuakt  held  that  the  plaintitl^;  were  entitled  to 
recover  the  land  by  virtue  of  their  right  of  preemption,  and  made 
a  decree  setting  aside  the  conveyance  to  Terry,  and  ordering  the 
defendants,  on  payment  of  the  purchase-money,  to  be  ascertained 
according  to  the   Lands  Clauses  Act,  sect.  130,  to  convey  to  the 
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plaintiffs,   and    ordering   the   defendants   to  pay  the   costs   of  the 
suit. 

Mr.  Bacon,  Q.  C,  Mr.  Greene,  Q.  C,  Mr.  Speed,  and  Mr.  Streeten, 
for  the  appeOants  :  — 

This  was  land  in  a  town.  Elliott  v.  South  Devon  Railway  Com- 
pany, 2  Ex.  725;  Rcy.  v.  Cottle,  16  Q.  B.  412;  Co.  Litt.  §  164; 
IJlackstone's  Commentaries,  Vo'l.  i.  p.  144.  There  therefore  could 
not  be  any  right  of  pre-emption  under  the  Lands  Clauses 
Act,  sect.  128.  But  apart  from  that,  the  *  purchase  was  [*  ;)80] 
not  a  compulsory  one,  hut  a  purchase  hy  agreement,  and 
the  vendor  in  such  a  case,  if  he  desires  a  right  of  pre-emption, 
ought  to  reserve  it.  The  words  of  the  conveyance  extinguish 
every  right  of  the  vendors  in  the  laud,  including  any  right  of  pre- 
emption there  might  be.  The  plaintiffs  cannot  be  heard  to  sny 
that  the  company  did  not  want  this  land,  for  the  company  art; 
the  judges  whether  they  want  land  or  not.  Stockton  and  Darling- 
ton Raihvay  Company  v.  Brown,  9  H.  L.  C.  246.  The  time  has  not 
arrived  when  the  I'ight  of  pre-emption,  if  any,  can  be  claimed 

Sir  Koundell  Palmer,  Q.  C,  and  Mr.  Kekewich,  for  the  plaintiffs :  — 

[The  Lord  Justick  (Lord  C.virns).  — It  is  unnecessary  to  hear 
you  on  the  question  whether  this  land  was  taken  under  tlie 
powers  of  the  Act.] 

Then  we  must  succeed  on  l^oth  grounds.  There  was  a 
right  of  pre-emption,  for  this  clearly  is  not  land  witliiii  a 
town:  Elliott  w.  South  Devon  Raikvay  Company;  Rey.  v.  Cuttlr, 
and  the  suit  is  not  premature,  as  the  company  have  declared 
tiie  land  to  be  surplus  land,  and  have  parted  with  it.  No  iloiibt 
tlie  company  are  the  judges  of  what  land  they  re({ui)(!  for  the 
juu'poses  of  their  works,  but  they  must  judge  hand  fide.  ITcre 
they  did  not  buy  for  the  purposes  of  their  works,  but  in  oidi'r 
to  carry  into  effect  a  previous  contract  with  Terry.  This  w.is 
a  fraud  on  their  powers. 

Mr  (Iretiue,  in  reply. 

Lord  Cairns,  L.  J. :  — 

In  this  case  the  bill  alleges,  and,  in  my  o]»inion,  sufliciently 
alleges,  two  distinct  cases,  either  of  which,  if  supported  l)y  I  hi' 
facts,  would  entitle  the  plaintifl's  to  relief. 

Tn  the  first  place,  it  alleges  that  the  pie(;e  of  land  in  (picstion. 
containing  something  over  an  aciv,  |:)ken   by  the  appellants,  thr 
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raihvny  conipauy,  uiuli'i  lln'ir  ctiiiiiiul.-,(ny  powers,  and  ostensibly 
lor  tlu'  jturposos  of  tlu-ir  Acl,  was  not  really  taken  for  those  pur- 
poses, but  in  order  to  I'ullil  a  contract  which  they  had  ])rc- 
[*o81]  viously  *  made  with  the  ai»pellant,  Mr.  Terry,  that  they 
would,  for  a  vahiable  consideration,  make  over  the  whole 
^4  this  jiiece  of  land  to  him.  The  alternative  case  alleged  by  the 
bill  is,  that  wlietlier  tln'  land  was  acquired  foi'  the  [uirposcs  of  the 
-Vet  or  not,  it  has  since  become  superliuous  land  within  the  mean- 
ing of  the  Lands  Clauses  ('onsolidation  Act,  and  that  those  who 
4ire  the  owners  of  the  laud  from  which  it  was  severed  are  entitled 
to  the  oifer  of  it,  and  to  ])urchase  it  if  thov  are  so  minded,  before  it 
js  offered  or  sold  to  any  otlier  ])erson.  Either  of  those  cases,  if 
■established,  would,  as  I  have  said,  entitle  the  i;lai;ii  iMs  to  relief, 
thoush  the  measure  of  relief  might  be  in  some  deuree  dih'erent. 
According  to  the  first  of  these  alternative  cases,  the  ])laintifts 
would  probably  be  entitled  to  a  ivturn  of  the  land,  giving  back 
such  part  of  the  price  received  by  iheui  as  would  be  attributable 
to  this  quantity  of  land.  In  the  second  case  they  would  be 
entitled  now  to  exercise  their  ojition  to  purchase,  and  if  the  price 
on  re-sale  .was  not  agreed  iiiion,  then  the  parties  would  be  entitled 
to  have  the  price  settled  b\-  arliitraiiou  according  to  the  clauses  of 
the  Act. 

It  was  upon  the  second  of  these  grounds  that  tli6  decree  of  the 
ViCE-CiiANCKLLOK  lias  i)roceeded  :  and  as  the  plaintiffs  on  their  part 
.are  satisfied  with  a  decree  on  that  fcjoting,  and  we  agree  with  the 
A'iew  of  the  VicE-CHAXCKLLOii  on  that  point,  it  is  not  necessary  to 
go  at  length  into  the  first  grouml  to  wdiich  I  have  referred  ;  but  as 
some  part  of  the  argument  was  addressed  to  it,  I  think  it  right  to 
state  my  opinion  upon  it.  There  is  no  controversy  as  to  the  facts ; 
and  it  appears  to  me  that  a  more  distinct  and  more  openly  avowed 
case  of  the  use  of  parliamentary  powers  for  purpo.ses  not 
inteiUled  by  Parliament  never  has  been  presented  to  the  Court, 
and  that  this  is  exactly  one  of  tliose  cases  which  was  described  by 
Lord  Craxwokth,  in  Gulloicai/  v.  Mayor  and  Cnmrrionaltij  <>f 
London,  L.  R.  1  H.  L.  34, 43,  where  his  Lordship  said  :  "  The  principle 
is  tiiis,  that  when  persons  embarking  in  great  undertakings,  for  the 
•accomplishment  of  which  those  engaged  in  them  have  received 
autliority  from  the  Legislature  to  take  compulsorily  the  lands  of 
others,  making  to  the  latter  proper  compensation,  the  persons  so 
authorised  cannot  be  allowed  to  exercise  the  powers  conferred  on 
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them  for  any  collateral   object."     The  land   here,  in  my 
-opinion,  was  taken,  and  *  is  avowed  to  have  been  taken,   [*  382] 
for  that  which  was  an  object  entirely  collateral,  namely, 
to  give  to  Mr.  Terry   that   wliich  he   had   bargained  for  as  part 
oi  the  consideration  for  the  sale  of  the  £20,000  stock. 

It  was  said,  however,  that  in  order  to  obtain  relief  on  this 
<>round  the  plaintiffs  must  show  that,  if  the  land  had  not  been 
conveyed  to  Mr.  Terry,  or  the  company,  they  would  be  the  owners 
of  it,  and  it  is  said  that  the  plaintiffs  took  by  conveyance  from  the 
Messrs.  Smith,  not  this  land  in  question,  but  all  the  other  land 
adjacent  to  it,  expressly  excepting  tliat  which  had  been  conveyed 
to  the  railway  company.  This,  if  an  objection,  would  he  purely 
one  of  form,  because  it  is  perfectly  clear  from  the  evidence  iu  the 
cause  that  the  iNIessrs.  Smith,  \vh(j  themselves  give  evidence  to 
that  effect,  held  the  whole  of  the  land  as  trustees  for  the  plaintiffs, 
and  left  the  management  of  it  to  the  plaintiffs,  as  the  persons 
beneficially  entitled,  and  at  the  most  it  would  be  necessary  that 
the  Court  should  adopt  some  course  for  putting  upon  the  record 
the  title  of  the  plaintiffs  as  beneficiaries  of  tliis  small  piece  of 
land,  for  whicli  purpose  I  think  the  Court  would  n-adily  permit  an 
amendment.  It  is  not,  however,  necessary  to  pursue  that  subject 
further,  as  the  plaintiffs  are  satisfied  with  relief  founded  on  tlic 
ground  of  their  alternative  case. 

The  alternative  case  deals  with  tlii-  land  as  superfiuous  land. 
The  definition  of  superfluous  land  in  tli<'  Lands  Clauses  Act  is 
"lands  acquired  by  the  promoters  of  th-'  undertaking  under  the 
provisions  of  this  or  the  special  Act,  or  any  Act  incorporated  tlierc- 
with,  but  which  shall  not  be  required  for  the  ])urposes  thereof." 
The  land  in  question,  for  whatever  purpose  it  was  acquired,  is 
clearly  now  superfluous  Land  witliin  this  descrii'tion.  Tt  was  land 
which  was  acquired  de  facto  under  these  parliamentary  jiowers. 
and  it  is  not  re(|uired  for  the  purposes  of  tlie  Act,  and  accord- 
ingly, in  the  ctmveyance  to  Mr.  Terry,  the  railway  company  have 
themselves  stated  that  it  is  sujieifluous  land,  and  cannot  now 
dispute  the  fact.  The  plaintiffs,  thcreforr,  Ix-ing  now  the  ju-rsons 
entitled  to  the  land  from  which  this  piece  of  laiul  was  originally 
severed,  have  the  right  of  pre-emption  l)efor(!  it  is  sold  to  any  one 
<'lse,  unless  it  can  be  shown  that  it  is  land  situate  wit,hin  a  town, 
r  land  Ijuilt  upon  or  used  for  building  purpo.ses. 

*  The    first    (inestioi!,   tiierefore,   is,   is    it    land    situate    [* '.IS':'.] 
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within  a  town  '.  Now,  I'mkinij  at  tlic  niaiis  wliicli  aiv  in  cvi- 
lUnu'c,  it  i.s,  in  llie  tiist  place.  (.'Icar  that  iliis  laml  i.s  not  any 
])art  of  the  •■^olinii  covered  hy  what  1  may  tcini  tlie  cvii^/cn'is  ni' 
hunse.s  which  Utvm  the  lii^h  street  nf  the  town,  and  the  leai-  nr 
Itaek  pan  <>t'  that  hii;ii  .street.  It  therefore  is  not  land  which 
comes  within  the  detinitioii  of  land  situate  within  a  town  uiviui  in 
the  cases  which  have  lieen  decided  in  the  (,'ourt  of  Exche<juer  and 
the  (Jourt  of  (^)uct'n"s  rxMich,  —  land  surrounded  hy  continuons 
liouses,  or  lantl  envcivd  hy  continuous  houses,  —  usinn  the  teiin 
"  continuous"  in  the  popular  sense,  as  distiiiLiuishcd  from  contiguous. 
But,  moreover,  reverting  to  the  position  of  things  hefore  the  railway 
cutting  was  made,  this  land  (with  the  (ixception  of  Flint  Cottage,. 
of  which  I  will  say  a  woi'd  jjresently)  formed  part  of  what  I  nuty 
term  the  demesne  or  pleasure  ground  of  Castle  Hill,  which  was  held 
along  with  the  mansion  house  of  Castle  Hill,  and  if  the  land  in 
(juestion  was  within  the  town,  it  seems  to  me  to  follow,  as  a  necessary 
consequence,  that  Castle  Hill  its(df  was  within  the  town,  whicli  no 
person   has  attempted   to  ccnitend. 

It  is  said  that  the  l>ovough  boundary  includes  the  whole  or  li;e 
greater  part  of  this  laml.  Tliat,  altliough  a  circumstance  not  to 
he  overlooked,  appears  ti»  me  to  he  in  no  way  conclusive  of  the 
matter,  hecause  we  all  know  there  are  many  boroughs  whose  par- 
liamentary and  munii'ipal  boundary  goes  out  into  green  fields 
very  far  lieyond  what  may  be  termed,  in  the  popular  sense,  "thi' 
town."  In  addition  to  that,  T  find  that  between  the  piece  of  land 
in  question,  and  what  I  have  termed  the  congeries  of  houses  form- 
ing the  front  and  roai'  of  the  houses  in  High  Street,  there  is  another 
piece  of  land  whi"h,  u[»on  all  the  maps,  is  called  meadow  land,  and 
which  seems  to  have  had  upon  it  a  barn,  a  cowshed,  and  home- 
stead, all  the  indications  of  rural  as  distinguished  from  iirban  life. 
As  to  the  Flint  Cottage,  it  appears  to  have  been  one  of  those  rural 
tenements  which  are  to  be  found  in  all  parts  of  the  country,  and 
not  in  any  way  a  building  connected  with  or  to  be  referred  to  the 
town  of  Wycombe.  I  think,  therefore,  tliat  the  land  in  rpiestion  is 
clearly  not  situate  within  a  town. 

Is   it,  then,  land  "built  u})on  "  ?      These  w^ords,  no   doubt,  are 

not  very   precise,  but  1   think   we   have   quite   sufhcient 

[*  384]  means  of  *  judging  of  the  intention  of  the  Legislature  .in 

using  them.      It  appears  to  me  that  the   words  "  1)uilt 

upon"  must  mean  to  describe  something  which,  though  it  cannot 
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be  called  land  in  a  town  or  part  of  a  town,  is  laud  covered  with 
continuous  buildings  eodem  vtodo  as  the  soIidii  of  the  town.  Tlie 
Legislature  cannot  have  meant  that,  because  a  piece  of  land  in  the 
open  country  has  a  building  uj)on  it,  it  is  "  land  l)uilt  ujion " 
witliin  the  meaning  of  this  section.  In  the  sense  in  which  the 
L'jgislature  must  be  taken  to  have  used  those  words,  I  think  that 
this  land  clearly  does  not  come  within  them.  Then,  is  it  land 
"used  for  building  purposes "i"  That  may  l)e  determined  Ijy  ihe 
evidence  of  the  defendants  themselves.  I  observe  that  all  theii- 
surveyors,  when  they  speak  of  the  land,  abstain  from  asserting  that 
it  is  land  built  upon,  but  they  vary  tlieir  expression  in  a  way  whicli 
entirely  removes  it  from  the  operation  of  this  section.  They  say 
that  it  is  laud  suitable  for  building  purposes,  and  was  valued  at  a. 
high  price  because  it  might  become  at  some  time  building  land, 
lint  wliat  the  Act  of  Parliament  requires,  in  order  to  bring  the  case 
within  the  exception,  would  be  not  that  it  should  be  capable  of 
being  used  as  building  ground,  but  tluit  it  actually  ami  di  facto 
should  be  land  used  for  building  purposes,  which  this  laud  clearly 
is  not.  Therefore  it  seems  to  me  that  none  of  the  exceptions  in  the 
]28th  clause  apply  to  this  land,  and  that  the  right  of  pre-emption 
of  the  plaintiffs  to  it  is  clearly  established. 

Then  it  was  said  that  the  plaintiffs  were  premature  in  asserting 
tliis  right,  because  the  period  of  ten  years  from  the  time  limited 
by  the  special  Act  for  the  comiiletion  of  the  works  had  not  ex- 
pired. That  would  liave  been  a  perfectly  good  answer  if  the  com- 
]iany  had  still  retained  possession  of  the  land,  and  tlie  phiintiffs 
had  claimed  that  they  should  sell  it  at  this  ])articular  time  as 
suiplus  lanil.  The  company  could  m)t  have  been  compelled  so  to 
•  hi.  l)ut  tliey  liave  themselves  anticipated  the  period  of  ten  years 
by  selling  the  land  as  superfluous  land  to  Mr.  Terry. 

It  appears  to  me,  tlierefore,  that  upon  this  second  lu-ancli  of  tlie 
case  the  title  of  the  plaintiffs  is  clearly  made  out,  and  tliat  this 
appeal  ought  t(j  be  dismissed  with  costs.  T  observe,  liowever,  tliat 
the  decree  does  not  reserve  liberty  to  apply.  Now,  it  .seems  lo 
me  that,  as  the  I30th  section  of  the  Act  only  says  that  if 
the  *  owner  and  promoters  of  the  undertaking  do  not  agree  [*  ."^Sn] 
as  to  the  price  of  the  land,  such  price  shall  be  ascertained 
by  arbitration,  it  may  be  a  question  of  how  that  arbitration  is 
to  be  conducted,  for  the  Act  of  Parliament  df»es  not  say  that  it 
is    to    be  an    arbitration    of    the    kind    mentinn<'(l    in    I  hi-    curb'er 
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sections;  and  if  any  difficulty  arises  as  to  that,  I  think  application* 
.should  bo  made  io  the  Court;  liberty  to  apply  for  that  purpose 
shtuild  tlierefcn-e  bo  reserved. 

Sir  C.  -T.  Skuvyx.  L.  J. : — 

I  alst)  think  that  the  Vici:-Chaxcellor  has  arrived  at  a  correct 
conclusion  in  this  ease,  and  that  there  is  no  foundation  for  this 
appeal. 

I  concur  in  the  observation  with  which  the  Vice-Chanckllok 
commences  his  judgment,  namely,  "  Considering  the  enormous 
powers  conferred  by  the  Legislature  on  railway  companies  in 
enabling  them  to  compel  parties  to  part  with  their  land,  it  is  the 
duty  of  the  Courts  to  see  that  those  powers  are  scrupulously  exer- 
cised, and  that  companies  do  not  go  beyond  the  powers  granted  to 
them." 

In  the  present  case  the  company,  before  serving  the  notice  to 
treat,  had  entered  into  a  contract  by  which  they  bound  themselves 
to  convey  to  Terry  all  their  interest  in  the  land  in  (juestion  wlien 
jmrchased  by  them ;  and  after  reading  that  deed  it  is  manifest 
that  this  particular  piece  of  land  was  not  acquired  by  them  for 
any  of  the  purposes  of  their  Act,  but  for  a  collateral  purpose, 
namely,  that  of  subsequently  transferring  it  to  Terry.  This  was 
a  clear  abuse  of  their  .statutory  powers. 

As  regards  the  plaintiffs'  right  of  pre-emption  of  the  lands  in 
question  under  the  128th  section  of  the  Lands  Clauses  Act,  the 
appellants  contend,  first,  that  the  case  falls  within  the  exception 
contained  in  that  section  ;  and,  secondly,  that  even  if  such  a  right 
ever  existed,  it  has  been  released  or  extinguished  by  the  convey- 
ance of  the  26th  of  February,  1862. 

With  respect  to  the  first  point,  the  appellants  contend  that  the 
land  in  question,  or  the  greater  part  of  it,  is  within  the  limits  of 
tlie  borough  of  Wycombe;  but,  as  the  Vice-Chancellor  has 
observed,  the  word  "  borough  "  occurs  in  other  parts  of  the 
[*  386]  statute,  *  and  is  to  be  found  more  than  once  in  the  interpre- 
tation clause,  but  it  is  not  to  be  found  in  the  128th  section. 
The  explanation  of  the  word  "  town "  given  by  Baron  Parke  in 
Elliott  v.  South  Devon  Railway  Company,  2  Ex.  729,  appears  to 
have  been  adopted  in  all  the  subsequent  cases  which  were  cited. 
And  the  Master  of  the  Rolls,  in  the  very  recent  case  of  Wallace 
V.  Attorney -General,  33    Beav.    384,    392,    when    called    upon    ta 
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determine  the  topographical  extent  of  London,  quotes  from  Sir 
AVilHam  Petty,  who  wrote  in  the  reign  of  James  II.,  a  passaf^e  in 
which  he  defines  London  to  be  "  the  housing  within  the  walls  of 
the  old  city,  with  the  liberties  thereof,  Westminster,  and  the 
borough  of  Soutliwark,  and  so  much  of  the  built  ground  in  Middle- 
sex and  Surrey  wliose  houses  are  contiguous  unto  and  within  call 
of  those  afore  mentioned." 

If  the  property  in  question  had  been  the  Flint  Cottage  only, 
there  might  have  been  more  room  for  doubt.  But  althou<di  that 
cottage  was  at  the  east,  and  another  cottage  at  the  west,  of  the 
property  in  question,  that  property  mainly  and  in  substance  con- 
sisted  of  a  piece  of  meadow  land  formerly  part  of  the  land  attached 
to  the  mansion  of  Castle  Hill,  and  no  distinction  can  be  drawn 
between  this  piece  of  meadow  land  and  the  rest  of  the  Castle  Hill 
property  to  which  it  was  attached,  and  it  cannot  be  reasonably 
contended  that  Castle  Hill  mansion  is  situate  within  the  town. 
There  is  equally  little  ground  for  the  contention  that  the  land  in 
question  is  land  built  upon  or  used  for  building  purposes  ;  for  if 
the  mere  circumstances  of  two  cottages  existing  upon  it  would 
bring  it  within  this  exception,  any  large  park  —  such,  for  example, 
as  Windsor  Park,  in  which  lodges  and  buildings  exist  —  might  be 
considered  as  coming  within  the  same  description.  And,  as  the 
Lord  Justice  has  observed,  the  defendants'  witnesses,  altliouffh 
they  speak  of  the  land  as  having  been  valued  as  building  land, 
and  as  being  adapted  for  building  purposes,  nowhere  state  that  it 
is  or  has  been  used  for  building  purposes. 

The  second  contention  of  the  appellants — namely,  that  the 
right  has  been  released  or  extinguished  —  is,  1  think,  at  once  dis- 
posed of  by  a  consideration  of  the  nature  of  the  right  itself.  For 
tliis  right  of  pre-emption  is  one  which  continues  after,  and  not- 
withstanding a  sale  and  conveyance,  and  may  indeed  be 
said  to  *arise  upon  and  in  consequence  of  such  sale  and  [*  ."'ST] 
conveyance.  And  it  therefore  requires  sometliing  beyond 
the  ordinary  words  of  an  absolute  conveyance  to  indicate  an  inten- 
tion to  release  such  a  right ;  and  in  the  present  case,  although  tlie 
deed  of  the  26th  of  February,  1862,  was  declared  to  be  intended  to 
take  effect  as  a  conveyance  made  as  near  to  the  form  in  Scliedule 
A  m  the  Lands  Clauses  Consolidation  Act  as  tlie  circumstances  of 
the  case  would  admit,  and  also  in  every  dther  mode  in  wliich  the 
same  might  operate  independently  of  tlinl  ArX,  there  is  notliing  to 
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.show  any  intention  to  release  the  right  of  pre-emption,  and  no 
.<;m.'li  intt'ntioii  can  ho  iufonvd  from  the  uuidu  of  two  t'orni.'^  of 
modes  of  conveyance,  in  neither  of  which,  when  se^iariitely  coii- 
.•^idered,  can  a  trace  of  any  such  intention  he  found. 

ll  was  also  contended,  (tn  the  part  of  the  appellants,  that  llif 
128th  section  did  not  apjtly,  because  this  was  a  case  of  voluntai-y 
agreement,  and  not  of  compulsory  purchase.  But  the  transaction 
commenced  with  the  usual  notice  to  treat  given  in  the  ordinary 
exercise  of  the  company's  compulsory  powers  ;  and  I  think  the 
Legislature  cannot  be  considered  as  having  intended  to  deprive  a 
landowner  of  the  right  of  pre-emption,  because,  after  having  re- 
ceived such  a  notice,  and  proceeding  to  a  certain  extent  towards 
an  arbitration,  he  comes  to  an  agreement  with  the  company  on  the 
subject  of  the  price  to  be  paid  without  going  on  to  a  final  award  or 
to  an  inquiry  before  a  jury. 

On  the  whole,  I  think  that  the  appellants'  case  vvholly  fails, 
and  that  they  should  pay  the  costs  of  the  appeal.  1  agree  with 
the  LoKD  Justice  that  it  may  be  convenient  to  insert  in  the  decree 
a  clause  giving  liberty  to  apply. 

ENGLISH  NOTES. 
In  the  case  of  London  &  South  Western  Railicaij  Co.  v.  BlacJctnori- 
(1870),  L.  R.  4  H.  L.  610,.  015,  the  Lord  Chaivcellor  (Lord  Hath- 
erley)  cited  a  definition  of  land  "situate  within  a  town,"  adopted 
from  that  of  Tarke,  B.  (Lord  Wexsleydale),  in  Elliott  v.  South  T)pvo)> 
Ru'dwaij  Co.  (1848),  2  Ex.  725,  17  L.  J.  Ex.  202,  and  more  neatly 
expressed  by  Mr.  Baron  Russell  Gurney  in  a  direction  to  :i  jury  a]»- 
proved  by  Lord  Campbell  in  Re(j.  v.  Cottle  (1851),  10  Q.  B.  412.  The 
<iefinition  was  this  :  '-Where  there  is  such  an  amount  of  continuou.s 
occupancy  of  the  ground  by  houses  that  persons  may  1)e  said  to  be 
living  as  it  were  in  the  same  town  or  place  continuously  there  —  for 
the  purposes  of  the  Railway  Acts,  and  according  to  the  popular  sense 
of  the  word,  and  not  the  legal  sense  of  the  word,  which  would  not  give 
at  all  a  sensible  definition  —  the  place  may  be  said  to  be  a  town." 
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No.  38.— SOWEEBY   AND   COMPANY   v.   GREAT 
NORTHERN  RAILWAY   COMPANY. 

(c.  A.  1891.) 

RULE. 

Where  a  railway  company  are  authorised  to  demand 
nnd  receive  in  addition  to  the  statutory  mileage  rate,  a 
reasonable  sum  for  loading,  &c.,  "  and  any  other  services 
incidental  to  the  business  or  duty  of  a  carrier,"  they  are 
entitled  to  make  a  charge  in  respect  of  station  accommo- 
dation for  merchandise,  and  of  the  general  expenses  of  the 
station  and  of  the  staff  and  plant  employed  there  so  far  as 
iittributable  to  carriers'  services. 

Sowerby  and  Company  v.  Great  Northern  Railway  Company.^ 

60  L.  J.  Q.  B.  467-472  (s.  C.  65  L.  T.  546). 

Railway  Company.  —  Rates.  —  Terminal  Gharries.  —  Station  Accommoda-  [467] 
lion,  ^c.  —  Services  "  Incidental  to  the  Business  of  a  Canier." 

The  statute  13  &  14  Yict.  c.  Ixi.  provides  (sect.  1:5)  that,  •■  with  respect  to 
the  conveyance  of  goods  and  minerals,  the  said  companies  may  lawfully  demand 
and  receive  as  their  maximum  rate  of  charge  for  the  conveyance  thereof  along 
their  railways,  including  the  tolls  for  the  use  of  the  railways,  and  waggons  or 
trucks,  and  locomotive  power,  and  every  expense  incidental  to  such  convey- 
ance, except  a  reasonable  sum  for  loading,  covering,  and  unloading,  and  for 
delivery  and  collection,  and  any  otiier  services  incidental  to  the  business  or 
duty  of  a  carrier,  where  such  services,  or  any  of  them,  are  or  is  performed  by 
the  said  companies,  .  .  .  any  rates  or  sums  not  exceeding,  &c."  :  I/eld, 
that  on  the  true  construction  of  the  section,  the  companies  were  entitled  [408  j 
to  make  charges,  in  addition  to  the  maximum  rate,  in  respect  of  station 
accommodation  for  merchandise,  and  of  the  share  of  the  general  expenses  of 
tlie  station,  of  supervision,  of  clerkage,  and  of  shunting  attributable  to  the 
merchandise  traffic,  as  ''services  incidental  to  the  duly  up  Imsiiioss  of  a 
carrier." 

Appeal  from  the  decision  of  the  Railway  and  Canal  Oonunission 
Court  upon  an  application  to  the  Court  under  the  10th  section  of 
tlie  Railway  and.  Canal  Traffic  Act,  1888,  to  hear  nud  determine  a 

1   Conn,,   The   LoKD   CuANCEi.i.oi!   ( l.oni    IlAi.sBi  ky).  Lortl    Esiiri!,   ^t.  I,'.,  ami 
Fi:y,  L.J. 
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dispute  with  respect  to  the  legality  of  tolls,  rates,  and  charges, 
charged  by  the  Great  Northern  Railway  Company  for  the  carriage 
of  agricultural  seeds. 

The  applicants  were  linseed  and  cotton-seed  cake  manufacturers 
and  bone-crushers,  carrying  on  business  at  Great  Grimsby,  and 
employed  the  respondents  as  a  railway  company  and  as  common 
carriers  to  carry  agricultural  seeds  from  and  to  various  Stations  on 
their  railway,  and  among  others  between  Great  Grimsby  and 
Sudborough. 

The  traffic  in  question  was  carried  and  charged  for  under  the 
powers  of  the  Great  Northern  Railway  and  East  Lincolnshire  Rail- 
way Acts  Amendment  Act,  1850  (13  &  14  Vict.  c.  Ixi.),  s.  13,  whicli. 
provides  as  follows  :  — 

"  And  with  respect  to  the  conveyance  of  goods  and  minerals,  tlie 
said  companies  may  lawfully  demand  and  receive  as  their  maxi- 
mum rate  of  charge  for  the  conveyance  thereof  along  their  rail- 
ways, including  the  tolls  for  the  use  of  the  railways,  and  waggons 
or  trucks,  and  locomotive  power,  and  every  expense  incidental  to 
such  conveyance,  except  a  reasonable  sum  for  loading,  covering, 
and  unloading,  and  for  delivery  and  collection,  and  any  other  ser- 
vices incidental  to  the  business  or  duty  of  a  carrier,  where  such 
services,  or  any  of  them,  are  or  is  performed  by  the  said  com- 
panies, and  except  a  reasonable  sum  for  warehousing  and  wharfage, 
or  for  any  other  extraordinary  services  performed  by  the  said  com- 
panies (in  respect  of  which  the  said  companies  may  make  a  reason- 
able extra  charge),  any  rates  or  sums  not  exceeding,  &c." 

The  charge  made  by  the  company  for  the  carriage  of  the  ap- 
plicants' seeds  from  Great  Grimsby  to  Sudborough  was  9.s.  2d. 
per  ton. 

The  applicants  said  that  this  sum  was  in  excess  of  the  amount 
which  the  respondents  were  entitled  to  charge. 

The  respondents  claimed  to  be  entitled  to  charge  lis.  M.  per 
ton  for  the  conveyance  of  agricultural  seeds  between  these  places 
in  respect  of  the  following. items. 

s.    d. 

Authorised  tolls  at  Z^d.  per  ton  per  mile      , 2     6f 

Nature  and  details  of  the  other  expenses  at  Great  Griuisby  :  — 
Share  of  expenses  of  providing  and  maintaining  station  accom- 
modation for  dealing  with  merchandise  traffic  as  carriers       .     1     5 
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Share  of  general  expenses  of  station  (e.g.  rates  and  taxes,  in- 
surance, lighting  and  water,  stationery  and  stores)  attribut- 
able to  carriers'  services 0     2 

Share  of  expenses  of  supervision  and  clerkage  (salary  and  wages 

of  agent,  clerk,  and  general  staff),  attributable  as  aforesaid       .     0     6 
-Shunting  (locomotive  power,   horses,  staff,  and  stores)     .     .  •  .     0     6 

Loading  (labour  and  appliances) 0     7^: 

Sheets 0     3 

Cartage 1     11 

]^ature  and  details  of  the  other  expenses  at  Sudborough  :  — 
Share  of  expenses  of  providing  and  maintaining  station  accom- 
modation for  dealing  with  merchandise  traffic  as  carriers      .     0     8^ 
Share  of   general  expenses   of  station   {e.g.,    rates   and  taxes, 
insurance,     lighting     and     water,     stationery    and    stores) 

attributable  as  aforesaid 0     3 

Shave  of  expenses  of  supervision  and  clerkage  (salary  and  wages 

of  agent,  clerk,  and  general  staff),  attributable  as  aforesaid      0     4| 
Shunting  (locomotive  power,  horses,  staff,  and  stores).     ...     0     ()J 

Unloading  (labour   and  appliances) 0     4 

Cartage 16 


11  8 


But  of  the  total  of  the  expenses  other  than  tolls,  the  company 
only  enforced  the  payment  of  6«.  l\cl.,  which,  added  to  the  toll  of 
':1s.  6|f^.,  made  up  the  rate  of  9s.  2c?.  charged. 

The  applicants  contended  that  the  respondents  were  not 
entitled  by  law  to  make  any  charge  iu  addition  to  the  *  niaxi-  [*  469] 
mum  rate  per  ton  per  mile,  except  for  loading,  covering,  and 
unloading. 

In  the  Railway  and  Canal  Commission  Court,  Mr.  Justice  Wills 
iind  Mr.  Commissioner  Price,  Sir  Frederick  Peel  dissenting,  held  that 
the  case  was  governed  by  the  case  of  Hall  v.  The  London,  Briifliton, 
and  South  Coast  Railway  Company,  15  Q.  B.  D.  505,  and  thai  the 
respondents  were  entitled  under  the  provisions  of  their  Act  to 
make  the  charges  claimed. 

Tlie  applicants  appealed. 

Balfour  Browne,  Q.  C,  and  W.  A.  Hunter,  for  the  appellants. 

Sir  Henry  James,  Q.   C.  (with   him  C.  Dodd,  Q.  C.,  and  C.  A. 
Kussell),  for  the  respondents. 
'     The  arguments  sufficiently  a;'p"ar  in  the  judgiiicnts  oF  Mi"  Court. 
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The  Lord  Chancellor  (Lord  Halsburv).  —  The  bu.siuuss  whi.h 
a  railway  roinpany  carries  on  with  respect  to  the  conveyance  of 
goods  is  divisible  into  twt)  classes.  They  convey  tlieui  by  tiieir 
locomotives  from  point  to  point  upon  their  railway,  and  they  also 
carry  on  and  deliver  a  certain  quantity  of  them  at  places  heyond 
that  at  which  their  locomotive  stops.  I  can  (niile  understand  that, 
as  a  matter  of  fact,  the  analysis  of  these  two  different  classes  of 
business,  and  the  services  and  accommodation  rendered  in  respect  of 
them,  may  sometimes  be  ditlicult.  U'illi  respect,  for  instance,  to 
siiunting  and  the  use  of  railway  sidings,  1  can  well  imagine  that  a 
person  who  had  to  make  the  analysis  would  be  in  some  difficulty 
to  know  how  much  of  these  .servii'es  to' attribute  to  locomotive  rail- 
way business,  and  how  much  to  carriers'  distribution  ))usiness. 
The  principle,  however,  seems  to  be  plain.  Railway  companies 
are  permitted  by  law  to  carry  on,  not  only  along  their  line,  but  also 
in  connection  with  it,  and  as  part  of  the  same  general  undertaking 
by  which  they  make  profit,  the  business  of  distributing  goods 
which  they  bring  from  distant  points  at  the  ]i1;uh's  where  the 
different  consignees  intend  that  tliej'  shall  Ije  delivered.  For  that 
purpose  they  are  obliged  to  build  stations  for  the  receipt  and 
despatch  of  the  goods  so  entrusted  to  them.  For  the  use  of  these 
stations  the  tolls  for  the  conveyance  of  the  goods  along  the  rail- 
way wo'uld  be  obviously  inadequate,  and  it  appears  to  me  to  b(^ 
quite  plain  that  the  companies  are  entitled  to  make  charges  in 
respect  of  them.  If  Messrs.  Pickford  or  Messrs.  Chaplin  &  Home 
made  charges  for  those  things  in  times  gone  bv,  and  the  railwav 
companies  have  now  succeeded  to  their  business,  why  are  not  the 
companies  entitled  to  make  for  the  performance  of  the  same 
duties  the  sauie  charges  as  those  firms  did  when  they  performed 
the  duties  as  an  independent  business  ?/  The  question  of  analysis 
is  for  the  Railway  Commissioners  and  their  officers,  but  upon  the 
question  of  principle  I  cannot  entertain  any  doubt  that  the  decision 
in  Hall's  Case,  15  Q.  B.  D.  505,  and  the  judgment  of  Mr.  Justice 
Wills  in  the  present  case,  are  both  correct.  If  the  expenses  in 
question  in  this  case  are  ^-roved  to  be  attributable  to  carriers' 
accommodation  for  dealing  with  merchandise  traffic  as  carriers  deal 
with  it  —  that  is,  to  carriers'  ser\ices  as  distinguished  from  the 
ordinary  course  of  propulsion  from  one  point  of  the  railway  to 
another  —  it  seems  to  me  perfectly  clear  that  the  company,  in  their 
capacity  as  distributing  or  forwarding  carriers,  are  entitled  to  make 
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a  charge,  the  amount  of  which  it  is  not  for  us,  but  for  the  Railway 
Commissioners,  to  ascertain.  In  my  opinion,  the  judgment  of  the 
Court  below^  must  be  affirmed. 

Lord  EsilER,  M.  R.  —  The  question  in  this  case  is  as  to  the  true 
construction  of  a  part  of  the  13th  section  of  the  Great  Northern 
and  East  Lincohishire  Railway  Acts  (Amendment  Act),  1850  (13 
&  14  Vict.  c.  Ixi.),  and  its  application  to  the  charges  set  out  in  the 
particulars  given  by  the  railway  company  in  this  case.  The  sec- 
tion has  been  construed,  first  of  all,  in  Hall's  Case,  15  Q.  B.  D.  505, 
the  section  of  the  London,  Brighton,  and  South  Coast  Railway 
Company's  Act  of  1863  discussed  in  tliat  case  being  almost  identi- 
cal ill  terms  with  the  section  now  in  question  ;  and  secondly,  in 
tlie  judgments  of  the  Railway  and  Canal  Commission  Court  in 
the  present  case.  In  my  opinion,  the  judgment  in  ILjU-s  Case, 
and  tlie  judgment  of  the  (Jourt  below  in  the  present  case,  are 
botli  correct. 

*  The  section  provides  that,  "  with  respect  to  the  con-  [*470] 
veyance  of  goods  and  minerals,  the  said  companies  may 
lawfully  demand  and  receive  as  their  maximum  charge  for  the 
conveyance  thereof  along  their  railways,  including  the  tolls  for  the 
use  of  the  railways,  and  waggons  or  trucks  and  locomotive  power, 
and  every  expense  incidental  to  such  conveyance  "  —  and  tlien 
follow  the  material  words  which  we  have  to  construe  —  "t'xce)>l 
a  reasonable  sum  for  loading,  covering,  and  unloading,  and  fnv 
delivery  and  collection,  and  any  other  services  incidental  to  the 
business  or  duty  of  a  carrier,  where  such  services  or  any  of  them 
are  or  is  ])erformed  by  the  said  coni]>anies  (in  i'(!S))eet  of  wliieh  thi' 
said  companies  may  make  a,  I'casonable  extra  (,'harge),  any  rales 
or  sums  not  exceedhig,  &r."  In  /AJ/'.s  Case,  Mr.  Justice  Wii.i-s 
d(^alt  with  the  meaning  of  this  exce})tion  :  "  It  was  ol)je(t<'(l  ;ib(.," 
he  says  (15  Q.  B.  1).  539),  "that  as  a  general  rule  of  •■oiistriielioii 
an  'exception  '  ought  to  be  sometliing  which,  hut  for  the  r\ee|i|i()n, 
would  fall  within  the  primary  proposition,  and  that  therelniv 
'conveyance'  in  sect.  51  must  be  something  which  conijirehends 
loading,  delivery,  and  the  like.  As  a  strict  grammatical  construe 
tion,  this  proposition  is  undeniabhs.  The  dejiarture,  however,  fiom 
strict  construction  required  by  the  view  we  take  is  not  a  violent 
one.  We  read  tlie  exception  as  ccpiivalent  to,  '  Ibit  in  ca.ses  when^ 
the  couiiiaiiy  are  llie  carriers  they  shall  be  allowed   to  make  rea- 
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sonable  charges  for  the  specified  services  and  such  others  as  are 
incidental  to  the  duty  and  business  of  a  carrier  and  are  actually 
performed  by  the  company.' "  T  think  that  this  is  the  true  inter- 
pretation of  the  clause  in  that  respect. 

We  come  then  to  consider  whether  the  charges  made  in  tliese 
particulars  come  withhi  that  ruling.  It  is  obvious,  I  think,  that  in 
this  section  a  difference  is  made  by  the  Legislature  between  the 
conveyance  of  the  goods  along  the  railway,  and  the  services  which 
are  part  of  what  is  called  the  duty  of  the  company  as  carriers. 
The  company  may,  of  cour.se,  be  called  carriers  wlien  they  are 
carrying  goods  along  the  railway,  but  the  distinction  made  in  the 
section  is  between  the  conveyance  of  the  goods  along  the  line  and 
their  other  services  as  carriers.  That  being  so,  the  substance,  as  1 
understand  it,  of  the  judgment  of  Mr.  Justice  Wills  in  Hall's  Case 
is  that  the  section  gives  the  railway  company  a  distinct  right  to 
charge  for  any  other  service  which  is  properly  incidental  to  the 
duty  of  a  carrier  as  distinguished  from  the  rest  of  the  business 
carried  on  by  the  company,  and,  in  my  opinion,  that  is  the  riglit 
and  true  construction  of  the  section.  The  only  inquiry,  therefore, 
which  is  left  is  whether  the  charges  made  are  properly  incidental  to 
the  duty  of  a  carrier  as  distinguished  from  the  rest  of  the  business 
carried  on  by  the  railway  company.  Applying  that  rule  to  the  par- 
ticulars here,  we  find  that  a  right  distinction  is  drawn  in  them.  It 
could  not  be  said  tliat  the  company  could  make  a  charge  for  the 
expense  of  providing  and  maintaining  the  whole  of  the  station 
accommodation.  But  the  company  do  not  make  such  a  charge.  Tlie 
particulars  only  include  the  share  of  the  expen.se  of  providing  and 
maintaining  station  accommodation  necessary  for  dealing  with  mer- 
chandise traffic  as  carriers.  Whether  the  Is.  5d.  charged  is  the 
correct  charge  or  not,  or  whether  there  is  in  any  particular  case  a 
part  of  a  station  which  can  be  said  to  be  provided  for  the  purposes 
of  the  company  as  carriers,  is  a  matter  of  the  application  of  the 
rule  to  the  facts  of  the  particular  case,  which  must  go  back  to  the 
Eailway  Commissioners,  or  to  such  of  their  officials  as  they  have 
the  right  to  refer  it  to,  to  decide. 

The  next  charge  is  a  "share  of  general  expenses  of  stations." 
In  the  same  way,  if  the  charge  were  in  respect  of  the  whole  of 
the  station  expenses,  it  would  be  wrong  ;  but  it  is  only  in  respect 
of  so  much  of  those  general  expenses  as  are  "attributable  to 
carriers'  services."     That,  again,  therefore,  is  riglit. 
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Then  there  is  the  share  of  expenses  of  "  supervision  and  clerkage 
(salary  and  wages  of  agent,  clerk,  and  general  staff)  attributable  as 
aforesaid."  The  meaning  of  that  is  that  they  would,  as  a  railway 
company,  want  for  their  station  a  certain  number  of  clerks ;  but  if 
they  add  to  their  business  as  a  railway  company  the  busi- 
ness of  carriers,  they  want  more  clerks,  *  and  in  respect  of  [*471] 
these  extra  clerks,  and  these  only,  they  charge. 

The  next  charge  for  "shunting  (locomotive  power,  horses,  staff', 
and  stores)  "  has  not  upon  the  face  of  it  the  same  limitation,  but 
the  company  agree  that  it  is  to  be  read  as  if  the  same  limitation 
were  inserted,  and  the  charge  were  for  so  much  of  the  shunting  as 
is  attributable  to  their  business  as  carriers,  over  and  above  what 
it  would  be  if  they  were  acting  only  as  a  railway  company. 

But  then  it  is  said  that  the  charge  can  only  be  for  "  services  " 
performed,  and  that  as  the  word  "  services  "  implies  personal  acts, 
no  charge  can  be  made  for  a  share  of  the  expenses  of  providing 
and  maintaining  stations.  The  answer  is,  that  the  performance  of 
a  service  may,  and  in  many  cases  must,  require  the  erection  of  a 
building  in  which,  or  of  appliances  and  conveniences  with  which, 
to  perform  that  service.  Any  reasonable  tradesman  or  carrier 
making  a  charge  for  services  performed  in  a  building  would  include 
in  it  a  reasonable  payment  in  respect,  I  do  not  say  of  capital  out- 
lay, but  in  respect  of  interest,  or  otherwise  in  respect  of  the  annual 
allowance  to  be  made  for  the  expenditure  on  that  building.  Such 
a  charge,  therefore,  may  be  reasonably  made  by  the  railway  com- 
pany where  services  are  rendered  in  a  building.  I  think,  therefore, 
that  the  principle  is  clear,  and  that  the  judgment  of  the  Divisional 
Court  in  Hall's  Case  and  the  judgment  of  the  Kail  way  Commis- 
sioners in  the  present  case  are  right,  and  that  this  appeal  sliould 
be  dismissed. 

Fry,  L.  J.  —  I  am  of  the  same  oi)iuion.  'i'hc  l.'Uh  clause  of  the 
<H)mpany's  private  Act  of  ISnO  prf>vides  that,  wilh  regard  lo  tlu; 
conveyance  of  goods  and  minerals,  the  company  nuiy  demand  and 
receive  a  maximum  charge  for  conveyance  thereof  along  tlieir 
railway,  including  certain  sums  which  are  mentioned.  It  is  argued 
that  the  railwny  includes  the  stations,  and  that  conveyance  along 
their  railway  therefore  includes  dealing  with  the  goods  in  the 
stations.  To  that  argument  the  answer,  as  it  .seems  to  nu-,  is 
that  it  is  obvious  tliat  the    Legislature  here  nn'  s])eiiking  of  the 
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railway  in  iln'  luovc  narrow  .sigiiitication  of  the  lint-  of  rails  along 
wliirh  thi'  good.s  arc  carried.  In  that  .sense  it  wonlil  not  necessa- 
rily include  any  part  of  the  station  used  for  the  purjiose  of  sorting; 
the  goods.  Then  it  is  provided  that  the  charge  is  to  include  every 
expense  incidental  to  such  conveyance,  and  upon  those  words 
it  has  been  argued  that  all  the  .services  which  are  performed  by 
the  railway  company  as  carriers  are  incidental  to  the  conveyance, 
and  therefore  prima  facie  included  in  the  mileage  charge.  But 
these  words  are  followed  by  words  of  exception.  I  shall  not  pause 
to  consider  whether  they  are  properly  words  of  exception,  or 
whether  they  are  more  jn-operly  in  tlie  nature  of  a  proviso.  They 
are,  at  any  rate,  words  introducing  an  explanatory  clause,  by  which 
it  is  provided  that  in  addition  to  the  mileage  rate  a  reasonable  sum 
may  be  charged  —  first,  for  loading,  covering,  and  unloading  ;  sec- 
ondly, for  deliviMv  and  collection  ;  and  lastly,  for  any  other  ser- 
vices incidental  to  the  business  or  duty  of  a  carrier,  where  such 
services  or  any  of  them  are  or  is  performed  by  the  company. 

It  seems  to  me  that  the  Legislature  intended  to  divide  the  entire 
gross  business  carried  on  by  the  railway  company,  under  the  pow- 
ers of  this  Act,  into  business  of  two  kinds,  —  the  one,  that  which 
would  have  been  done  by  a  carrier,  if  a  carrier  had  been  doing  the 
business  as  well  as  the  railway  company  ;  and  the  second,  that 
which  would  have  been  done  by  the  railway  company  in  the  same 
circumstances.  The  section  constitutes,  in  fact,  a  sort  of  hypo- 
thetical carrier,  to  whom  you  are  to  attribute  a  portion  of  the 
services  rendered.  The  first  inquiry,  therefore,  is  whether  the 
services  for  which  charges  are  made  would  have  been  rendered  by 
the  carrier  if  he  had  been  there.  If  Messrs.  Pickford,  for  instance, 
or  Messrs.  Chaplin  &  Home  had  been  carrying  on  at  these  stations 
the  business  of  transmitting  goods  for  traders,  would  they  have 
done  this  work  or  would  the  railway  company  have  done  it  ?  If 
they  would  have  done  it,  it  can  be  charged  for  by  the  railway  com- 
pany ;  if  not,  it  cannot.  That  appears  to  me  to  be  the  intention 
of  the  Act.     As  to  the  argument  that  the  word  "  services  "  implies 

personal  acts,  I  entirely  agree  with  the  Master  of  the 
[*472]    Rolls.    The  only  point  which  seems  to  me  to  require  *mod- 

ification  is  with  regard  to  "  shunting."  It  will  be  understood 
that  the  words  "attributable  as  aforesaid"  are  to  be  added  to 
that  item.  With  that  variation  I  thuik  tliat  the  order  of  the  (."oint 
below  is  correct,  and  that  the  appeal  should  be  dismissed. 

Appeal  dismissed 
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ENGLISH   NOTES. 

The  above  decision  of  tlie  Court  of  Appeal  overruled  several  of  the 
cases  which  may  be  found  in  the  reports  of  railway  cases. 

Most  of  the  charges  of  this  kind  in  railways  in  the  United  King- 
dom are  now  regulated  by  the  Rates  and  Charges  Order  Confirmation 
Acts  of  1891  and  following  years. 


No.  39. —In  RE  MANCHESTEE  AND  MILFORD    RAILWAY 
COMPANY,  Ex  PARTE  CAMBRIAN  RAILWAY  COMPANY. 

(c.  A.  1880.) 

RULE. 

Under  the  Railway  Companies  Act,  1867(30  &  31  Vict. 
€.  127),  sect.  4,  an  unpaid  judgment  creditor  of  a  railway 
company  is  entitled,  as  matter  of  right,  to  the  appointment 
of  a  receiver.  And  where  the  business  of  the  company  is 
carried  on  in  the  ordinary  way,  he  is  entitled  to  have  a 
manager  appointed  by  the  Court. 

In  re  Manchester  and  Milford  Railway  Company,  Ex  parte  Cambrian 
Railway  Company. 

14  Ch.  1).  64.^-659  (s.  v.  49  L.  J.  Cli.  .36.5  ;  42  L.  T.  714). 

Jiallway  Companies  Act,   1867   {•'.()  Sf  ;51   Virl.  r.  127),  .s'.  4.  -  lUghls  of  [CA5} 

Judgment    Creditor   of  Railn-ai/.  —  A/)/)oinlmenl  ■' of  lieceirer  and.    if 

necessary,  of  Manar/er.'''  of  /Uiihrai/. 

Tlic  4th  section  of  tlie  Railway  Companies  \(t,  l>i<l7,  takes  away  from  the 
judgment  creditor  of  a  railway  company  the  rigiit  of  taking  ii.  execiilion  tlx- 
rolling  stock  and  plant  of  that  company,  but  gives  him  new  rights,  whidi  are 
independent  of  the  fact  whether  such  company  has  or  has  not  rolling  stock  or 
plant  to  be  taken  in  execution. 

Wherever  the  judgment  creditor  of  a  railway  company  is  unpaid,  thi-  ap- 
pointment of  a  receiver,  or  manager,  is  a  matter  of  right. 

And  where  the  debtor  company  is  carrying  on  its  business  in  the  ordinary 
way,  conducting  its  own  traffic  arrangements,  the  ai)pointmcnt  of  a  maiuiger 
is  "  necessary  "  within  the  meaning  of  the  4th  section. 

As  a  general  rule,  the  directors,  or  secretary,  or  .some  of  them,  will  be  ap- 
pointed by  the  Court  managers  where  they  are  acting  fairly,  an.l  tlic  order  for 
4ippointment  of  a  manager  will  be  made  without  prejndiee  to  any  applieatiou 
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on  the  part  of  tlio  iliroctors  to  propo.sc  tliemselves,  or  some  of  tlicir  luiiubcr.  to 
uct  as  nianager.s. 

The  only  eviilenci'  required  in  support  of  an  application  under  this  Itli  sec- 
tion by  a  judgment  creditor  for  tlie  appointment  of  a  manager  is  an  allidavit 
tliat  he  is  such  a  creditor  and  that  his  judgment  debt  is  unsatisfied,  and  that 
the  company  is  a  going  concern,  carrying  on  its  own  business  and  conducting 
its  own  traffic  in  the  ordinary  way. 

This  was  a  petition  presented  by  the  Cambrian  Railway  Com- 
pany under  the  provisions  of  the  4th  section  of  the  liailway  Com- 
panies Act,  1867,  praying  for  the  appointment  by  the  Court  of  a 
manager  of  the  undertaking  of  the  i\Ianchester  and  Milford  Rail- 
way. 

The  petition  alleged,  among  other  things,  as  follows  :  — 

The  last-named  railway  company  was  incorporated  by  the  Man- 
chester and  Milford  Railway  Act,  1860  (xxiii  &  xxiv  Vict.  c.  175), 
with  a  capital  of  £555,000  divided  into  55,500  shares  of  £10  eacli. 

By  the  20th  section  of  the  Act  the  company  was  empowered  to 

make   and  maintain  the    several   railways    therein   men- 

[*646]  tioued    and    *by  other  Acts    was  further   empowered  to 

make  and  maintain  additiona?l  railways,  and  to  enter  into 

working  and  traffic  and  station   arrangements  with  certain  other 

companies. 

The  company  had  constructed  and  opened  for  traffic  the  railways 
and  works  authorised ;  nearly  all  the  shares  authorised  had  been 
offered  and  subscribed  for. 

On  the  2nd  of  November,  1875,  the  Cambrian  Railway  Companjv 
the  petitioners,  signed  judgment  against  the  Manchester  and  Mil- 
ford Railway  Company  in  an  action  brought  by  the  petitioners 
against  the  said  company  for  the  sum  of  X931  3s.  8d.  On  the 
4th  of  November,  1875,  the  petitioners  also  signed  judgment  against 
the  company  for  the  sum  of  <£787  17s.  Sd.  The  debts  in  respect 
of  whicli  the  said  judgments  were  signed  were  both  incurred  after 
the  passing  of  the  Act  of  1867,  and  both  debts  were  at  the  date  of 
the  presentation  f)f  the  petition  imsatisfied. 

By  an  order  of  the  Court  of  Chancery,  dated  the  23rd  of  July, 
1875,  on  the  petition  of  George  E.  Foster  and  J.  J.  Barrow,  inti- 
tuled in  the  same  Act,  Poole,  the  secretary  of  the  company,  was 
appointed  receiver  of  the  undertaking  of  the  company  upon  his 
giving  security,  and  certain  directions  as  to  payments  to  be  made 
out  of  the  moneys  to  be  received  by  him  as  receiver  were  given 
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and  inquirie.s  directed  as  to  the  debts  and  liabilities  of  the  com- 
pany, and  the  rights  and  priorities  of  the  persons  interested  in  the 
moneys  to  come  to  the  hands  of  the  said  secretary  as  such  receiver. 

By  another  order  of  the  Chancery  Division  of  the  High  Court 
of  Justice,  dated  the  9th  of  December,  1875,  and  made  in  an  action 
between  the  said  Foster  as  plaintiff  against  the  said  company,  and 
also  in  the  matter  of  the  said  company  and  the  said  Railway  Com- 
panies Act,  1867,  certain  inquiries  respecting  the  rent-charges 
granted  by  the  said  company  and  the  priorities  of  the  rent-charge 
liolders  respectively  were  directed,  and  the  receiver  was,  notwith- 
standing the  order  of  the  23rd  of  July,  1875,  directed  to  apply  any 
balances  in  his  hands,  after  payment  of  the  working  expenses  of 
the  railway,  in  meeting  arrears  of  rent-charges  and  the  accruing  pay- 
ments thereof,  rateably  pari  passu,  and  liberty  was  given  to  the 
plaintiff  to  attend  the  proceedings  on  the  order  of  tlie  23rd  of 
July,  1875. 

The  conduct  of  the  proceedings  under  the  order  of  July 
was  in  *December,  1877,  taken  away    from    Foster  and  [*647] 
Barrow   and  given   to   one  of   the  rent-charge  holders    in 
the  company. 

Tlie  Chief  Clerk  made  his  certiticate,  and  the  same  was  approved 
and  filed  on  the  6th  of  December,  1879. 

The  petition  proceeded  to  allege  that  the  directors  of  the  Man- 
chester and  Milford  Railway  Company  were  also  directors  of  the 
Pembroke  and  Tenby  Railway,  and  tliat  such  directors  had  been 
for  some  time  past,  and  were  then,  nominees  of  John  -lames  Bar- 
row, who  had  given  them  their  qualification  shares,  and  tliat  tlic 
whole  management  of  the  company  was  in  the  liands  of  John  -I. 
liarrow : 

That  the  said  Poole  was  formerly  a  director,  and  was  a|>p(tintc(I 
.secretary  and  receiver  at  the  instance  of  the  said  .1.  -1.  I>arrow, 
who  was  also  the  principal  share  and  debenture  huhl(;r  in  the 
Pembroke  and  Tenby  Railway: 

That  the  said  directors  and  J.  J.  Barrow  forced  all  the  tiallic 
possible  over  the  lines  of  the  Pembroke  and  Tenby  Company,  and 
that  the  Manchester  and  Milford  Railway  (wliich  was  an  insolvent 
company)  liad  been  put  to  con.siderable  expense  for  the  purpose  of 
increasing  the  traffic  over  the  Pembroke  and  Tenby  Railway,  that, 
the  management  of  the  two  railways  had  l)e(!n  amalgamated,  and 
officials  of  the  Manchester  and  Milford  Railway  had  received  notice 
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of  dismissal,  ami    that   siuli    luana^H'iiiont  wa.s'  deti-iiiu'iital   in  the 
last-named  company. 

It  further  alleged  that  Barrow  and  I'oole  were  directors  of,  and 
Harrow  principal  siiareholder  in,  the  Cardiganshire  Coal  Company, 
Limited,  for  which  company  several  of  the  station  niasliMs  on  the 
Manchester  and  Milford  Kailway  were  agents,  and  tliat  tlie  inti- 
mate connection  between  the  railway  and  coal  company  had  the 
eti'ect  of  discouraging  competition  <in  the  jiart  of  h)cal  coal  dealers 
and  injuring  the  coal  traffic. 

It  appeared  from  the  Chief  Clerk's  certificate  that  the  said  com- 
pany was  indebted  to  several  persons  in  respect  of  rent-charges, 
and  mortgages  and  debentures,  and  also  of  simple  contract  debts. 

The  4th  section  of  the  Kailway  Companies  Act,  1867,  was  made 
l)erpetual  by  the  38  &  39  Vict.  c.  31. 

Xumerous  affidavits  were  filed  by  the  i)etitioners  in  supj^ort  of 

the  several  allegations  contained  in  the  petition. 

[*  648]       *  The  Manchester  and  Milford  Company  Avas  carrying 

on  business  in   the  ordinary  way,  —  working  its  own  line 

and  conducting  its  own  traffic  under  the  management  of   its   'hoard 

of  directors. 

A  summons  had  been  taken  out  to  remove  Poole  from  the 
receivership,  which  came  on  with  the  present  petition  and  which 
in  the  result  was  adjourned. 

A'ice-Chancellor  Hall  dismissed  the  petition  with  costs,  on  tlie 
ground  that  in  spite  of  the  allegations  contained  in  the  jtetition 
he  did  not  think  it  a  case  in  which  it  was  necessary,  within  the 
meaning  of  the  words  of  the  4th  section,  for  the  Court  to  appoint 
a  manager. 

The  Cambrian  Company  appealed. 

[After  argument.] 

[650]   Jesskl,  M.  K.:  — 

The  appeal  in  this  case  is  from  a  decision  of  Vice-Chan- 
cellor  Hall,  refusing  an  application  by  a  judgment  creditor  of  an 
insolvent  railway  company  for  a  manager.  The  railway  company, 
it  apjiears,  is  carrying  on  business  in  the  ordinary  way,  conducting 
its  own  traffic  under  the  management  of  a  board  of  directors.  It 
appears  also  that  the  company  has  been,  for  at  least  five  years,  in 
insolvent  circumstances,  that  a  receiver  was  appointed  .';ome  years 
ago  at  the  instance  of  debenture  creditors,  as  I  gather,  and  that 
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mortgagees  have  since  intervened  and  got  the  benefit  of  the 
receivership,  so  far  as  any  surplus  applicable  to  the  payment  of 
their  debts  exists. 

The  question  raised  by  the  petition  is  one  affecting  the  true  con- 
struction of  the  4th  section  of  the  Act  of  30  &  31  Vict.  c.  127, 
which  for  the  first  time  protected  the  rolling  stock  of  a  railway 
company  from  executions.  The  point  as  to  the  true  construction 
of  that  section,  in  reference  to  the  appointment  of  a  manager,  does 
not  appear  to  have   been  argued  before  or  decided  upon  by  the 

ViCE-ClIANCELLOR. 

*  The  only  point  argued  before  him,  as  I  understand,  was  [*  651] 
whetlier,  under  the  special  circumstances  of  the  case,  the 
board  of  directors  of  the  company  had  so  conducted  themselves 
as  to  show  that  it  was  improper  that  they  should  be  allowed  to 
remain  the  managers  of  the  company ;  and  upon  that  point  he 
entertained  an  opinion  adverse  to  the  petitioners,  and  dismissed 
the  petition  with    costs. 

It  ajjpears  to  me  that  when  you  look  at  the  4th  section  and 
endeavour  to  ascertain  its  objects,  it  means  this  in  substance,  that 
it  not  only  prevents  the  rolling  stock,  &c.  (I  will  read  the  words 
presently)  of  the  railway  company  from  being  taken  in  execution, 
but  it  gives  new  rights  to  judgment  creditors  of  railway  com- 
panies, which  rights  are  wholly  independent  of  the  fact  that  the 
railway  company  had  or  had  not  rolling  stock  to  be  taken  in  exe- 
cution. It  is  not  a  mere  substitution  of  another  remedy  in  place 
of  the  remedy  taken  away,  but  it  is  an  entirely  new  right  given  to 
all  judgment  creditors  of  railway  companies  ;  although  prol)al)ly, 
indeed  one  knows  historically  it  was  so,  the  reason  for  giving  them 
the  new  rights  was  that  the  old  rights  were  taken  away,  and  were 
taken  away  for  the  benefit  of  tlie  public,  and  not  for  tlie  1)en('fil  of 
tlie  railway  company. 

Now  the  two  parts  of  tlie  section,  tliongh  united  liv  the  W(»)il 
"  but,"  as  I  have  said  before,  are  independent  of  one  anoth(!r.  T]\c 
tiist  is  this:  "The  engines,  tenders,  carriages,  (rucks,  macliinery, 
tools,  fittings,  materials,  and  effects  constituting  tlie  rolling  stock 
and  plant  used  or  provided  by  a  company  for  the  purposes  of  the 
tratfie  on  tlieir  railway,  or  of  their  stations  or  workshops,  shall  not, 
after  thtur  railway,  or  any  part  thereof,  is  open  for  public  traflic, 
be  liable  to  be  taken  in  execution  at  law  or  in  equity,  at  any  time 
iih'.'v  the  passing  of  this  Act  and  ln^fore  the  1st  day  of  Septemlu^r, 
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1808,  where  the  judgment  on  which  execution  issues  is  recovered 
in  an  action  on  a  contract  entered  into  after  the  passing  of  this 
Act,  or  in  an  action  not  on  a  contract  commenced  after  the  passing 
of  tliis  Act."  That  merely  takes  away  the  right ;  and  even  thai 
part  of  the  section,  it  may  be  observed,  applies  not  merely  to  rail- 
way companies  which  are  working  their  own  traffic,  but  also  to 
railway  companies  whose  traffic  may  be  worked  by  anothci- 
[*  652]  company,  because  although,  as  a  rule,  I  believe  *  where  ;; 
railway  company's  traffic  is  worked  by  another  company, 
that  railway  company  has  not  rolling  stock,  yet  there  are  excep- 
tions where  they  had  rolling  stock  at  the  time  of  the  arrangemelit ; 
and,  independently  of  that,  the}'  may  have  plant  and  effects  at 
their  stations  or  workshops,  whether  they  have  rolling  stock  or 
not — the  furniture  at  stations,  for  instance.  Therefore,  even  that 
part  of  the  Act  does  not  necessarily  exclude  a  company  which  has 
no  rolling  stock,  although  2^'>'ima  facie  undoubtedly  it  contemjilates 
the  case  of  a  company  which  has  rolling  stock  and  which  is  open 
for  public  traffic. 

Then  the  next  part  of  the  section  is  quite  independent :  '"  But 
the  person  who  has  recovered  any  such  judgment  may  olitain  the 
appointment  of  a  receiver  and,  if  necessary,  of  a  manager,  of  the 
undertaking  of  the  company,  on  application  by  petition  in  a 
summary  way  to  the  Court  of  Chancery  in  England  or  in  Ireland, 
according  to  the  situation  of  the  railway  of  the  company,  and  all 
money  received  by  such  receiver  or  manager  shall  after  due  pro- 
A'ision  for  the  working  expenses  of  the  railway  and  other  proper 
outgoings  in  respect  of  the  undertaking  be  applied  and  distributed 
under  the  direction  of  the  Court  in  payment  of  the  debts  of  the 
company  and  otherwise  according  to  the  rights  and  priorities  of 
the  persons  for  the  time  being  interested  tlierein,"  and  then  the 
Court  may,  on  payment  of  the  amount,  discharge  such  receiver. 

Now,  it  is  to  be  observed  here  that  any  one  who  has  recovered 
judgment  may  get  the  appointment  of  a  receiver  and  manager. 
There  is  nothing  whatever  in  the  second  part  of  the  section  to 
show  that  a  railway  company  must  necessarily  be  working  its  own 
traffic.  It  may  be  a  leased  line ;  it  may  be  a  line  as  to  which 
there  is  a  traffic  arrangement  that  the  traffic  shall  be  worked  by 
another  company. 

It  may  be  (although  possibly  those  com})anies  do  not  exist  in 
England  now,  but  they  were   contemplated   by  the  framers  of  tlie 
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Railway  Acts)  a  company  which  merely  took  tolls  for  the  passing 
of  carriages  over  its  line,  and  neither  had  a  working  agreement  nor 
a  lease.  No  doubt  in  contemplation  of  law  such  a  thing  may  exist, 
and  was  undoubtedly  contemplated  by  the  original  framers  of  the 
Eailway  Acts. 

That  being  so,  what  is  the  meaning  of  "  the  appointment 
of  a  *  receiver  and,  if  necessary,  of  a  manager"?  "A  re-  [*  653] 
ceiver  "  is  a  term  which  was  well  known  in  the  Court  of 
Chancery,  as  meaning  a. person  who  receives  rents  or  other  income, 
paying  ascertained  outgoings,  but  who  does  not,  if  I  may  say  so, 
manage  the  property  in  the  sense  of  buying  or  selling  or  anything 
of  that  kind.  We  were  most  familiar  with  the  distinction  in  the 
case  of  a  partnership.  If  a  receiver  was  appointed  of  partnershij) 
assets,  the  trade  stopped  immediately.  He  collected  all  the  debts, 
sold  the  stock-in-trade  and  other  assets,  and  then  under  the  order 
of  the  Court  the  debts  of  the  concern  were  liquidated  and  the 
balance  divided.  If  it  was  desired  to  continue  the  trade  at  all,  it 
was  necessary  to  appoint  a  manager,  or  a  receiver  and  manager  as 
it  was  generally  called.  He  could  buy  and  sell  and  carry  on  the 
trade.  The  same  distinction  was  well  known  also  in  the  working 
of  mines.  If  a  receiver  only  was  appointed,  the  working  of  the 
mine  was  stopped,  but  if  it  was  desired  to  continue  the  working  of 
the  mine,  a  receiver  and  manager  was  necessary.  So  that  there  was 
a  well-known  distinction  between  the  two.  The  receiver  merely 
took  the  income,  and  paid  necessary  outgoings,  and  tlie  manager 
carried  on  the  trade  or  business  in  the  way  I  have  mentioned. 

When  you  come  to  a  case  of  a  railway  company  you  see  this 
directly,  that  if  it  is  carrying  on  business  it  wants  a  manager.  The 
words  are  not  "if  it  shall  be  expedient,"  or  "if  it  shall  be  desir- 
able," but  "if  it  is  necessary,"  and  it  is  necessary  in  every  case 
where  there  is  a  business  to  be  managed.  Y'ou  must  have  sonn; 
kind  of  manager,  and  the  only  question  is,  whether  the  manager 
is  to  be  appointed  by  the  Court,  or  whether  the  (.oiirt  may  allow 
anybody  else  to  become  manager  without  any  a]i))ointment  of  a 
manager  by  the  Court.  I  think  when  you  come  to  the  next  words 
it  is  plain  that  the  manager,  where  a  manager  is  necessary,  shouhl 
be  appointed  l)y  the  Court.  Tlie  words  are,  "and  ;ill  money  re- 
ctiived  1)y  such  receiver  or  manager  shall,  after  dn(^  i)rovision  for 
the  working  expenses  of  the  railway  and  othi>r  ))ro|)(!r  outgoings  in 
respect  of  the  undertaking,  be  applied  and  distril)utiMJ   under  the 


3l»8  KAILAVAYS    AND   OTIIEK   PUBLIC   UNDERTAKINGS. 

Ho.  39.     In  re  Manchester,  &.c.  S.  Co.,  Ex  parte  Cambrian  B.  Co  ,  14  Ch.  D.  653,  664. 


(lirortimi  (~if  the  Court  in  ]tayiiieut  of  the  debts  of  the  company," 
anil  so  on.  I  will  lirst  deal  with  outgoings  "and  otlier  proper  out- 
goings." Tlie  receiver  is  to  pay  the  "proper  outgoings" 
[*6o4]  But  how  ?  He  pays  them  under  the  *  direction  of  the 
Court,  and  only  gets  them  allowed  in  passing  his  accounts, 
iind  if  lie  shows  tliey  are  proper,  and,  therefore,  the  payment 
of  the  "  proper  outgoings  "  is  subject  to  the  supervision  of  the  Court. 
Does  not  this  also  apply  to  the  "working  expenses"?  It  says: 
'"  And  all  money  received  by  such  receiver  or  manager  shall  after 
'l;;e  provision  for  the  working  expenses  of  the  railway  and  other 
pioper  outgoings  in  I'espect  of  the  undertaking  be  applied  and 
distributed  under  the  direction  of  the  Court,"  in  sudi  and  sucli  a, 
manner. 

Now,  money  received  by  the  receiver  is  under  the  control  of  the 
Court.  The  receiver  has  to  account  for  it  and  pass  his  account, 
and  it  is  to  be  applied  in  some  way.  In  what  way  ?  It  is  to 
be  applied  in  this  way:  "And  all  such  money  received  l)y  such 
receiver  or  manager  shall  after  due  provision  for  tlie  working 
expenses  of  the  railway  and  otlier  proper  outgoings  in  respect  of 
the  undertaking  be  applied  and  distributed,"  and  so  on.  What  does 
'•  due  provision  "  mean  ?  The  person  in  receipt  (call  him  receiver 
or  manager)  has  received  some  money,  and  the  money  received  by 
him  is  to  be  applied  in  making  "due  provision"  for  the  expenses. 
Who  is  to  ascertain  what  is  "due  provision"?  How  are  you  to 
iind  out  what  is  "  due  provision  "  ?  It  seems  to  me  manifest  that 
tliat  must  be  under  the  control  of  the  Court,  just  the  same  as 
'■  [)roper  outgoings."  The  receiver,  who  is  the  officer  of  the  Court, 
or  the  manager,  who  is  the  officer  of  the  Court,  or  the  person  who 
receives  the  money  (if  that  is  the  right  term  to  use,  it  is  the  money 
that  is  received)  is  to  see  that  it  is  applied  in  making  "due  pro- 
vision." I  must  say  that  I  see  no  other  way  of  ascertaining  the 
'■  due  provision  "  except  by  keeping  the  control  of  the  Court  over 
the  expenditure,  and  that  makes  the  whole  thing  clear.  If,  on  the 
other  hand,  a  manager  is  not  appointed,  but  somebody  else  manages, 
and  the  receiver  comes  to  pass  his  accounts,  how  can  he  show  that 
the  money  he  has  received  has  been  applied  "  after  due  provision 
for  the  working  expenses  of  the  railway"?  You  have  no  account 
of  working  expenses.  All  you  know  is,  that  the  directors,  or  other 
rhe  managing  body,  have  called  upon  y'ou  for  certain  sums  for  the 
purpose  of  the  management  of  the  railway.     You  cannot  ascertain 
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whether  they  are  fair  working  expenses  or  what.  They 
may  be  for  prospective  additions  to  the  plant,  or  *  things  [*  655] 
of  that  kind,  with  a  view  to  the  future  development  of  the 
traffic  of  the  railway,  —  very  proper  expenses  for  a  board  of  direc- 
tors to  make,  but  not  merely  "  w^orkiuu;  expense.*^."  There  is  no 
means  whatever  by  which  the  receiver,  who  has  no  i»ower  of  ii- 
(piiry  and  no  power  of  discovery  as  regards  the  directors,  can  show- 
that  lie  has  only  made  "due  provision"  for  the  working  expenses 
of  tiie  company,  unless  the  Court,  in  some  way  or  other,  has  the 
])ower  (,)f  seeing  that  the  money  spent  is  applied  in  the  working 
expenses  or  in  the  proper  course  of  management.  It  seems  to  me 
that  when  you  come  to  consider  it,  and  when  you  give  proper 
weight  to  the  words  "  if  necessary "  —  when  you  come  to  give 
proper  weight  to  the  word  "  due,"  and  proper  weight  to  the  ordinary 
course  of  the  Court  of  Chancery  in  appointing  a  receiver  as  distin- 
guished from  a  manager  —  where  the  business  is  to  be  carried  on, 
it  is  a  case  for  appointing  a  manager.  Of  course  manager  may 
mean  managers  in  the  plural. 

That,  however,  by  no  means  decides  the  question  who  is  to  be 
manager.  •  It  may  well  be,  and  probably  would  be,  as  a  general 
rule,  that  the  persons  most  familiar  with  the  management  and  most 
competent  to  manage  the  railway  would  be  the  board  of  directors. 
If  they  were  acting  fairly  and  working  fairly,  they  would,  most 
likely,  be  appointed ;  and  in  fact,  in  practice,  I  believe,  as  a  general 
rule^  either  the  directors  are  appointed,  or  some  of  them,  or  the 
secretary,  so  as  to  keep  the  management  in  the  board  of  directors. 
T>ut  that  is  a  (picstion  of  the  persons  to  be  appointed,  and  if  you 
appoint  the  board  of  directors,  or  the  secretary,  or  a  selection  from 
the  board  of  directors,  to  be  manager  or  managers,  the  Conrl  (hen 
lias  the  control. 

The  Court  says,  "  You  must  show  that  this  money  has  been  ex- 
pended in  the  working  expenses  of  the  company  and  in  other 
jtroper  outgoings,  and,  to  that  extent,  we  will  allow  it;  and  if  yon 
attempt  to  employ  money  for  other  purposes,  we  will  disallow 
it."  In  that  way  it  seems  to  me  that  every  prop<T  object  cnn 
be  secured.  You  will  not  interfere  unduly  with  the  management 
of  the  railway  company,  you  will  not  prevent  its  being  managed 
in  the  best  and  most  effective  manner,  and,  at  the  same  time, 
you  will  protect  the  creditors  from  that  which  might  be  very  judpn- 
foi-  an  ordinary  board  of  directors  of  a  solvimt  c<;n('crn,  iiiimch, 
vol..  XX ir.  —  21 
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[*656]  *  the  laying  out  of  money  with  a  view  to  the  prospective 
development  of  the  line  before  thuv  liavo  jniid  tlieir  debts. 

1  think,  therefore,  that  in  a  ease  of  tbis  kind  there  should  be  an 
order  for  the  appointment  of  a  manager. 

The  only  remaining  point  is  as  regards  the  costs.  What  has 
hajipened  in  this  case  is  this.  The  petitioners  alleged  that  the 
directors  had  so  misconducted  themselves  that  it  was  not  ])ro] un- 
to continue  them  in  the  management.  The  Vicr-Chancellok  has 
intimated  his  ultimate  opinion  —  whatever  some  of  the  expressions 
used  in  the  course  of  his  judgment  may  mean  —  to  be  against  the 
appellants,  because  he  has  dismissed  the  application  with  costs, 
and,  therefore,  so  far  as  it  was  before  him  on  the  then  evidence, 
he  decided  that  there  was  not  a  case  made  out  for  removing  the 
directors  from  the  management,  assuming  them  to  be  properly  in 
the  management  of  the  railway.  But,  as  that  decision  so  far  will 
be  interfered  with  by  directing  the  appointment  of  a  manager,  it 
appears  to  the  Court  that  it  will  be  well  to  insert  in  the  order  that 
it  is  to  be  "  without  prejudice  to  any  application  by  the  directors 
to  be  appointed  managers  by  the  Court,"  so  that  he  can  appoint 
them  if  he  likes,  and  if  they  are  proper  persons  to  be  appointed. 
As  regards  the  costs,  the  costs  of  the  appellants,  both  here  and 
below,  ought  to  come  out  of  the  fund  which  is  liable  to  pay  their 
debts.  It  must  not  be  paid  out  of  funds  belonging  to  other  people 
in  priority,  and,  therefore,  those  costs,  with  the  exception  I  am 
about  to  mention,  should  be  added  to  their  debts  ;  but  there  should 
be  an  exception  of  the  costs  of  the  evidence  so  far  as  they  have  been 
increased  by  the  evidence  in  support  of  the  petition,  which  last- 
mentioned  costs  are  to  be  in  the  discretion  of  the  Vice-Chancellor. 
Of  course,  there  is  no  occasion  to  say  anything  about  the  costs  of 
the  respondents.  They  have  the  fund  out  of  which  they  can  pay 
them,  or,  if  not,  they  can  apply  to  the  Vice-Chancellor  for  an 
order  as  to  their  payment. 

Baggallay,  L.  J. :  — 

T  adopt  the  same  view  as  that  which  has  been  expressed  by  the 

Master  of  the  Eolls  as  to  the  construction  to  be  put  upon  the 

4th  section  of  the  Eailwuy  Companies  Act,  1867.     That 

[*  657]   section  *  had  two  objects  to  effect.    The  one  was  to  protect 

the  rolling  stock  and  the  plant  of  railway  companies  which 

were  actuallv  working,  from  being  taken  in  execution  at  law  or  in 
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■equity  at  the  instance  of  judgment  creditors ;  and  the  other  was  to 
■confer  upon  tlie  judgment  creditors  another,  and  in  some  respects  a 
compensating,  benefit  for  that  of  which  they  had  been  deprived  by 
the  earlier  part  of  the  section. 

Now,  the  protecting  part  was  simply  this,  that  the  rolling  stock 
and  the  plant  should  not  be  taken  in  execution  at  law  or  in  equity 
at  any  time  after  the  passing  of  that  Act  at  the  suit  of  a  judg- 
ment creditor.  Down  to  the  time  of  the  passing  of  the  Act,  the 
judgment  creditor  had  that  remedy;  the  Act  deprived  him  of  it, 
and  w^e  have  to  consider  what  is  the  compensating  advantage  con- 
ferred upon  him  by  the  Act.  Previously  to  its  passing,  the 
appointment  of  a  receiver  deprived  the  partners  in  any  business 
of  their  rights  to  interfere  in  its  management ;  in  most  cases  it 
practically  stopped  the  continuance  of  the  business.  On  the  other 
hand,  it  was  not  the  practice  of  the  Court  of  Chancery  to  appoint 
a  manager  of  a  business  unless  with  a  view  to  winding  u])  its 
affairs.  But  a  practice  had  grown  up  of  appointing  not  only  a 
receiver,  but  in  some  instances  a  manager  also  of  a  railway,  sub- 
ject to  certain  rules  and  conditions. 

"Very  shortly  before  this  Act  was  passed  a  decision  was  given  by 
the  Court  of  Appeal  in  Chancery  in  the  case  of  Gardner  v.  London, 
C%atham,  and  Dover  Raihvaij  Company,  L.  E.  2  Ch.  201,  212,  and 
in  that  case  the  practice  was  considered  which  had  been  up  to 
tliat  time  adopted  in  the  Court  of  Chancery  of  appointing  not 
only  a  receiver,  but  in  scjine  cases  a  manager  also  of  a  railway 
company. 

The  case  of  Gardner  v.  London,  Chatliam,  and  Leaver  Eailwa// 
{Jompany  was  an  appeal  against  orders  madi;  by  tlie  Yick-Chanckl- 
LOit  to  that  effect.  But  it  was  held  by  the  Court  of  Appeal  that  tlie 
("ourt  of  Chancery  had  no  power  to  appoint  a  manager  of  the  rail- 
■way.  Lord  Justice  Turner,  in  the  course  of  the  argument,  observed 
that  the  Court  had  no  such  power,  and  the  judgment  giv(Mi  by  [.ord 
Justice  Cairns  was  based  upon  two  grounds:  first,  uj)oii  the 
ground  that  it  was  not  the  practice  of  the  Court  of  Chancery  to 
appoint  a  manager  with  a  view  to  the  continuance  of  a 
business,  and  that  *  that  would  l)e  one  of  the  objects  of  [*  OoS  | 
appointing  a  manager  of  the  railway  company's  business  ; 
and  the  other  ground  was  this,  that  powers  had  been  e.onferre<l  on 
the  directors  of  mannging  tlie  railway  fni-  ciMiain  luiiiinscs. 
"These  powers,"  it  was  said,  "  must  lie  e\eciil"d  ;iiiil    I  In'sr  duties 
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discharged  by  tlie  c(ini[i;iuy.  They  cannol  lie  delegated  or  tran.s- 
forred.  The  eoiupany  will  of  course  act  by  its  serv^ants,  for  a 
corporation  cannot  act  otherwise,  but  the  responsibility  will  be 
that  of  the  company.  The  company  could  not  by  agreement 
hand  over  the  management  of  the  railway  to  the  debenture 
holders.  It  is  impossible  to  suppose  that  the  Court  of  ("liancery 
can  make  itself  or  its  officer,  without  any  parliamentary  authority, 
the  hand  to  execute  these  powers,  and  all  the  nioic  impossibh^ 
when  it  is  obvious  that  there  can  be  no  real  and  correlative 
responsibility  for  the  consequences  of  any  imperfect  manage- 
ment." I  need  not  refer  further  to  that  case,  but  I  think  that 
if  we  have  regard  to  the  effect  which  the  appointment  of  a 
manager  would  have  had,  we  shall  readily  see  what  benefit  it  wa& 
intended  to  confer  on  the  judgment  creditor  when  he  w^as  deprived 
of  his  right  to  take  the  rolling  stock  and  plant  in  execution. 

It  is  this,  that  he  may  apply  to  the  Court,  if  he  thinks  tit,  for 
the  appointment  of  a  receiver,  and,  if  necessary,  of  a  managei-.  If 
the  appointment  of  a  receiver  of  the  affairs  of  the  I'ailway  company 
were  to  have  the  same  effect  as  the  appointment  of  a  receiver  of 
the  profits  of  the  business  of  a  partnership,  it  would  be  to  stop  the 
concern.  At  the  same  time,  there  had  been  a  duty  imposed  ori 
the  directors  of  continuing  the  concern.  Therefore,  in  order 
to  get  over  the  difficulties  that  were  felt  in  the  case  of 
(rcirdner  v.  London,  Chathatn,  and  Dover  Railway  Company, 
the  Act  went  on  to  provide  that  "  if  necessary,"  that  is,  if 
the  appointment  of  a  receiver  would  lead  to  a  stoppage  of  the  con- 
cern, a  manager  should  be  appointed,  and  that  notwithstanding 
that  by  virtue  of  the  original  Act  of  Parliament  the  power  of 
managing  the  affairs  of  the  company  had  been  vested  in  the  board 
of  directors,  such  power  should  be  vested  in  the  manager  so 
appointed  ;  and  then  tlie  Act  goes  on  to  provide,  as  the  Master 
(IF  THE  EOLLS  lias  pointed  out,  in  what  way  the  money  which 
should  come  to  the  hands  of  the  receiver  or  manager 
[*  659]  should  be  applied  ;  all  indicating  this,  that  *  the  manager 
was  to  be  appointed  with  full  power  of  managing  and  car- 
rying on  the  business  of  the  company  with  those  powers  winch  it 
had  been  supposed  the  Court  of  Chancery  had  power  to  confer 
on  him  previous  to  the  decision  in  the  case  to  which  I  have 
referred. 

It  appears  to  me,  therefore,  that  if  the  railway  company  is  to  be 
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continued  as  a  going  concern,  when  a  receiver  is  appointed,  there 
must  be  conferred  on  some  person  or  persons  the  power  of  con- 
tinuing or  carrying  on  the  business  of  the  company.  That  is  the 
meaning  which  I  attribute  to  the  use  of  the  words  "  if  necessary." 
The  judgment  creditor  may  appoint  a  receiver  with  all  the  con- 
sequences of  the  appointment  of  a  receiver  alone ;  but  that  might 
be  to  deprive  him  of  the  very  source  from  which  the  possibility  of 
ultimate  payment  would  be  derived.  If  the  business  of  the  com- 
pany is  to  be  continued  as  a  going  concern  it  is  "  necessary  "  to 
have  a  manager. 

On  the  other  part  of  the  case  I  agree  with  what  the  MASTER  of 
THE  Rolls  has  said. 

Bkamwell,  L.  J.  —  I  concur. 

Tiie  case  was  accordingly  referred  to  the  Vice-Chaxcellok  to 
appoint  a  manager  with<jut  prejudice  to  any  application  by  the 
vlirectors  proposing  themselves  or  some  of  their  number  as  man- 
agers. The  costs  of  the  appellants  below  and  on  the  appeal  to  be 
added  to  their  debt,  except  so  far  as  they  had  been  increased 
by  the  evidence  which  had  been  entered  into,  the  whole  of  the 
costs  of  such  evidence  to  })e  left  to  the  discretion  of  the  \'iCE- 
Chancelloi!. 

ENGLISH    NOTES. 

The  case  of  Gardner  v.  London,  ('Jitifham,  and  Dover  Rallunn/  Co. 
(7  R.  C.  410),  referred  to  in  the  above  (Uiso,  decided  that  the  debenture 
holdei-s  had  no  sjiecitic  lien  or  charj^e  i^wr  tlie  surplus  lands  of  ;i  rail- 
way company  or  the  proceeds  of  the  sale  nf  tliriii.  Tlie  effect  of  that 
decision  as  to  the  sui'plus  lands,  &c..  is  not  altered  l)y  the  L'.'h-d  section 
of  the  Railway^*  Coni])anies  Act.  1867  (30  &  31  Vict,  c  127).  wliidi 
e.\-]>res.ses  that  money  borrowed  on  debenture.  &c..  shall  lia\c  priorilv 
uj^uinst  the  company  and  the  property  from  time  to  time  of  the  compa'iy 
over  all  claims  on  account  of  debts  incurred  after  tlie  passiiiLT  of  the 
Act.  This  has  been  interpreted  so  as  not  to  give  debenture  creditors  a 
specific  charge  over  surplus  lands,  though  it  does  give  them  a  priority 
in  respect  of  money  to  be  received  by  the  receiver  under  se<l .  1  of 
the  Act  (;f  1807.  Jn  re,  IhiU,  Jiarnsley,  and  West  Rid'infj  Raihnni 
(Jo.  (C.  A.  1888),  40  Cb.   I).  110,  .W  L.  J.  f'h.  20r.,  50  L.  T.  877,  37 

w.  li.  i4r>. 

The  princi[)le  (also  contained  in  tlic;  judgments  in  < lardnrr  \.  hoti- 
don,  Chatham,  and  Dontr  RaUvunj  <\).^  svpra)  that  tlie  debenture 
charging  the  undertaking  di>es  not  empower   tlie   t'oiirt  fi' direct  a  sale 
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or  to  iijipiniit  :i  iiiaiKii^cr,  was  applied  by  Kay,  .1.,  in  JHokci'  v.  JlCrts 
nn,i  /•:ssej-  Ifatennu-L^  ( \,.  (ISSO),  7  R.  C.  428  (41  Cli.  D.  399,  r»S  L.  .1 . 
CI).  407),  to  secriiritics  in  tlie  form  of  mortgages  of  tlie  uiKlcrtaldiig 
auth<nisoci  by  Provisional  Order  under  the  Gas  and  Water  Facilities 
Act,  1870.  The  learned  tJudge,  after  citing  and  applying  the  decision 
Gardner  v.  London,  Chatham,  and  Dover  Railwaij  Co.,  observed: 
'•  We  all  know  that  an  Act  (30  &  31  Vict.  c.  127)  was  passed  after 
that  case  authorising  the  appointment  of  a  manager.  But  that  Act 
did  not  apply  to  a  case  like  this,  but  onlj'^  to  the  case  of  a  railway 
company."  That  the  debenture  holder  whose  debt  has  become  i)aya])le 
is  entitled  to  a  judgment  by  which,  besides  giving  effect  to  his 
specific  charge  on  the  "undertaking,"'  he  will  stand  in  the  position  of 
an  ordinary  creditor  who  has  obtained  judgment  for  his  debt,  appears 
fi-om  the  judgment  of  Stiblixg,  J.,  in  the  case  of  In  re  Borovyh  of 
Portsmouth,  &c.  Tramivaijs  Co.,  1892,  2  Ch.  362,  Gl  L.  J.  Ch.  4(;2. 
66  L.  T.  671,  40  W.  E.  553.  It  has  been  held  by  the  Court  of  Appeal 
that  the  principle  of  the  decision  in  Gardner  v.  London,  Chatham,  and 
Dover  Railway  Co.,  namely,  that,  having  regard  to  the  interest  of  the 
public,  the  Court  had  no  powder  to  direct  a  sale  or  to  appoint  a  manager, 
applies  to  a  tramway  company  governed  bj'  the  Tramways  Act  of  1870. 
Marshallv.  Soxith  Staffordshire  Travurays  Co.  (C.  A.),  1895,  2  Cli.  .".O. 
64  L.  J.  Ch.  481,  72  L.  T.  542,  43  W.  R.  469. 

Tt  appears  from  the  English  decisions  that  the  interest  of  a  railway 
company  in  its  railway  is  not  saleable  at  the  instance  of  the  judgment 
creditor  proceeding  by  elegit  in  accordance  with  the  Act  27  &  28 
Vict.  c.  4;  and  that  the  only  land  which  can  be  sold  under  such  a  pro- 
ceeding is  the  superfluous  land.  In  re  Bishoj)  Waltham  Ruilivay  Co. 
(1866),  L.  R.  2  Ch.  382;  Gardner  v.  London,  Chatham,  and  Dover 
RaUivay  Co.,  supra  :  Ex  parte  Grissell  (1866),  L.  R,  2  Ch.  385.  There 
was  nothing  in  the  earlier  statutes  to  prevent  a  judgment  creditor 
taking  the  rolling  stock;  but  by  the  Railway  Comjianies  Act,  1867 
(30  tt  31  Vict.  c.  127)  the  rolling  stock  and  traffic  plant  are  exempted 
from  being  taken  in  execution;  and  instead,  the  person  who  has  re- 
covered judgment  "may  obtain  the  appointment  of  a  receiver  and,  if 
necessary,  of  a  manager  of  the  undertaking  of  the  company.''  A 
somewhat  similar  Act,  applying  to  Scotland,  is  30  &  31  Vict.  c.  126. 

In  contrast  to  the  English  decisions,  it  has  been  held  that  a  railway 
in  Canada  governed  by  the  Canadian  Dominion  Act  (46  Vict.  c.  24j 
may  be  seized  and  .sold  for  the  debts  of  the  comjiany  who  own  the 
railway.  The  English  decisions  are  based  on  the  ground  that  the 
railway  is  an  undertaking  carried  on  under  statutory  authority^  in 
the  public  interest,  and  that  it  is  contrary  to  the  public  interest  that  it 
should  be  broken  uj)  or  the  management  interfered  with  —  tl)e  latter  con- 
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yideration  being  only  modified  by  the  provisions  of  the  Act  of  1867. 
The  Canadian  Dominion  Act  contains  special  provisions  for  the  case  of 
sale,  so  that  time  may  be  given  for  the  purchaser  to  apply  for  Parlia- 
mentary authority  to  hold  and  run  the  railway,  and  that  failing  such 
authority  the  railway  must  be  closed  or  otherwise  dealt  with  according 
to  the  determination  of  the  Railway  Committee  of  the  Privy  Council. 
Having  regard  to  these  provisions,  the  railway  may  be  seized  and  sold, 
subject  to  its  mortgages,  in  execution  of  judgment  for  the  company's 
debts.  Redfield  v.  Corporation  of  Wirkhavi  (Privy  Council,  1888), 
13  App.  Cas.  467,  57  L.  J.  P.  C.  94,  58  L.  T.  455. 

The  principle  of  Gardner  v.  London,  Chatham,  ami  Dover  Railway 
Co.  has  been  held  not  to  apply  to  the  mortgages  or  debentures  of  a  steam- 
ship company,  incorporated  under  the  Companies  Act,  1862,  which 
charged  the  ' '  undertaking  and  all  sums  of  money  arising  therefrom  '"' 
with  repayment  at  a  specified  time  of  the  money  borrowed  and  interest. 
In  re  Panama  New  Zealand,  &c.  Royal  Mail  Co.  (1870),  L.  K.  5  Ch. 
.318,  39  L.  J.  Ch.  482,  22  L.  T.  424,  18  W.  R.  441.  In  that  case,  before 
the  debentures  became  due,  the  company  was  wound  up,  and  the  ships 
and  other  property  were  sold.  Lord  Justice  Giffard,  affirming  the 
judgment  of  Malins,  V.-C,  held  that  the  debenture  holders  had  a  pref- 
erential right  over  the  whole  property  and  proceeds,  so  as  to  be  paid  in 
priority  to  the  general  creditors. 

AMERICAN  NOTES. 

The  appointment  of  receivers  for  railroad  corporations  is  regulated  largely 
by  statute,  in  America  as  well  as  in  England.  Some  of  the  American  statutes 
are  collected  in  Stimson,  American  Statute  Law,  sects.  8332,  8360.  Accord- 
ing to  the  weight  of  authority,  however,  such  statutes  are  merely  declaratory 
of  the  common  law,  and  the  power  to  appoint  receivers  is  inherent  in  a  Court 
(if  equity.     2  Elliott  on  Railroads,  ss.  538-i339. 

Tn  the  case  of  railroad  corporations,  Courts  are  reluctant  to  appoint  i-cci'i\- 
crs  and  will  otdy  do  so  when  a  strong  case  is  presented.  Saye  v.  Memphis  Sc 
Little  Hock  R.  Co.,  125  United  States,  361,  376  ;  Overton  v.  Memphis  ^-  Little 
Rock  R.  Co.,  10  Federal  Reporter,  866;  American  Loan  Sf  Trust  Co.  v.  Toledo, 
C.  if  S.  R.  Co.,  29  Federal  Rep.  416;  Meyer  v.  .Johnston,  53  Alabama,  237; 
Kelly  V.  Alabama  Sf  Cincinnati  R.  Co.,  .38  Alabama,  48i> ;  Stevens  v.  Davison 
18  Grattan  (Va.),  819;  98  American  Decisions,  fi92.  As  to  grounds  for  llic 
a])pointment  of  receivers  of  railroads,  see  .Jones  on  Corporate  Rouds  and 
Mortgages,  ss.  42.5-473. 

In  Sage  v.  Memphis  Sf  Little  Rock  R.  Co.,  supra,  Haiu.an.  J..  H])eakinn  for 
the  Court,  said:  "  Whether  a  receiver  shall  be  appointed  is  always  a  mailer 
of  discretion,  to  be  exercised  sparingly  and  with  [jrcat  caution  in  tlm  casi-  of 
fjuasi  public  corporations  operating  a  public  highway,  and  always  with  n;fer- 
ence  to  the  special  circmnstances  of  each  casf  as  it  arises." 
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S<.>  Mr.  Elliott,  ill  his  book  dm  lluilioiids,  sect.  o\(K  says :  "Tin-  Knglish 
Courts  of  cluiuciM-y  have  always  lit-eii  averse  to  appointing  receivers  for  railway 
property  in  operation,  ami  our  Courts  have  often  expressed  reluctance  in  oxer- 
oising  the  power  in  the  absence  of  statutory  authority.  Such  reluctance  is 
luisetl  upon  the  fact  that  the  interests  involved  are  generally  large,  the  nianugc- 
nitnt  intricate,  and  that  the  corporation  is  eliarged  with  a  public  duty  dI' 
whieh  it  should  not  be  divested,  and  its  olficers  are  charged  with  corporate 
duties  which  should  not  be  delegated.' 

As  to  the  circumstances  under  which  receivers  of  railroad  corporations  will 
be  appointed,  see  High  on  Receivers,  8rd  ed.  ch.  xi.;  3  Wood  on  Railroads, 
cli.  XXX.;  'J  Elliott  on  Railroads,  ch.  xxii. :  '20  Am.  iit  Eng.  Encycl.  of  I^aw, 
1st  ed.,  o2d  el  xeq. 

Under  the  English  statute,  a>  tlie  principal  case  shows,  the  Court  is  bonml 
to  appoint  a  receiver  on  the  application  of  an  unpaid  judgment  creditor. 
Apart  from  such  a  statute,  such  creditors  are  not  entitled,  as  matter  of  right, 
to  the  appointment  of  a  receiver.  The  Court  is  vested  with  a  large  measure 
of  discretion,  and  it  is  impo.-^sible  to  state  with  accuracy  the  circumstances 
under  which  a  judgment  creditor's  petition  for  a  receiver  will  be  granted. 
•See.  on  this  general  question,  High  on  Receivers,  3rd  ed.  ch.  xii. 

In  general,  where  an  execution  issued  upon  a  judgment  against  a  corpora- 
ticju  has  been  returned  unsatisfied,  if  it  appears  that  there  are  equitable  assets 
which  cannot  be  reached  by  execution,  the  Court  will  appoint  a  receiver. 
Cociiif/toti  Drawhr'ulffc  Co.  v.  Shepherd,  21  Howard  (U.  S.  Sup.  Ct.),  112; 
Union  Trust' Co.  v.  Illinois  Midland  It.  Co.,  117  United  States,  434,  458; 
TF«)v/ V.  Griswoldrille  Mfy.  Co.,  16  Connecticut,  503;  Louisville  tS'  St.  Loui.^ 
R.  Co.  V.  Southh-orlh,  38  Illinois  Appeals,  225;  Prdmer  v.  ClarL;  i  Abbott's 
New  Cases,  25;  Adler  v.  Milwaukee  Patent  Brick  Mfg.  Co.,  13  Wisconsin,  57. 
8o  al.'so,  in  some  cases,  although  no  execution  has  been  issued.  See  Sage  v. 
Memphis  Sf  Little  Rock  R.  Co.,  125  United  States,  361. 


RATIFICATION. 


See  No.  1.3  of  "Administration,"  2  R.  C.  129;  "Agency,"  Sect,  iii.,  2  R.  C. 
.'?04-.3.')7  ;  No.  12  of  "  Corporation  "  in  notes,  7  II.  C.  367  ;  Nos.  5  and  6  of  "  Deed," 
in  notes  8  K.  C.  629-634. 
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RATING. 

[The  English  notes  to  this  title  are  by  Austin  F.  Jenkin.] 

Section     I.     What  Persons  are  liable. 

Sectiom    II.     Rateable  Value. 

Section  III.     Assessment  and  Remedies. 


Section  I. — What  Persons  are  liable. 

No.  1.  — JONES   V.   MERSEY  DOCKS  AND   HARBOUR 

BOARD. 

MERSEY  DOCKS  AND  HARBOUR  BOARD  v.   CAMERON. 

(H.  L.  1865.) 

No.  2.  —  CLYDE  NAVIGATION  TRUSTEES  v.  ADAMSON. 

(H.  L.  1865.) 

RULE. 

The  Crown,  not  being  named  in  the  Acts  (either  Eng- 
lisli  or  Scotch)  relating  to  the  relief  of  th(3  poor,  is  not 
bound  by  these  enactments.  Therefore  property  in  the 
occupation  of  the  Crown,  or  in  that  of  persons  using  it 
exclusively  in  and  for  the  service  of  the  Crown,  is  not 
rateable  to  the  relief  of  tlie  poor. 

But  the  mere  fact  that  the  premises  nvc.  occupied  by 
trustees  for  public  purposes,  and  without  pi-ofit  to  any 
private  beneficiary,  does  not  constitute  any  reason  for  the 
exemption  of  the  trustees. 
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Jones  and  others  v.  Mersey  Docks  and  Harbour  Board. 
Mersey  Docks  and  Harbour  Board  v.  Cameron  and  others. 

3.->  1..  J.  M.  C.  l-;51  (<.  c.  11  II.  L.C.  44.};  20  C.  IV  (N.  S.)  .■>6  ;   11  Jur.  (N.  S.)  746; 
12  L.  T.  (•)4.3;   Vi  W.  K.  10G9). 

[1]  I'oor-llatc.  — Rateahle  Occupuliun.  — Bcnrficial  (hx'fijxifion.  —  I'lxemption 
on  Groutid  of  Picblic  Purposes.  —  Trustees  of  Public  ]Vo7'Ls,  ^'c,  Croicn 
Properlij.  —  4:J  Eliz.  c.  2.  —  0  cV  7  Will.  IV.  c.  9G. 

The  occupation  of  property  which  is  Hable  to  be  rated  iiiuierthc  1st  section 
of  the  4-3  Eliz.  c.  "J.  is  an  occupation  yielding  or  capable  of  yielding  a  net 
annual  value,  that  is  to  say,  a  clear  rent  over  and  above  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expense-^,  if  any,  necessary  to 
maintain  the  property  in  a  .state  tt)  coran)and  such  rent,  and  it  is  not  necessary 
that  the  occupation  should  be  beneficial  to  the  occupier;  so  that  trustees,  who 
are,  in  law.  the  tenants  and  occupiers  of  valualile  property  upon  trust  for 
■charitable  purposes,  such  as  hospitals  or  lunatic  asylums,  are  rateable,  not- 
withstanding that  the  Innldings  are  actually  occupied  by  paupeis  who  are  sick 
<}Y  insane. 

The  only  occupiers  exenijit"  from  the  operation  of  the  Act  are  the  Sovereign, 
because  he  is  not  named  in  the  statute,  and  the  direct  and  immediate  servants 
■of  tiie  Crown,  whose  occupation  is  tiie  occupation  of  the  Crown  itself ;  and 
the  only  ground  of  exemption  from  the  statute  is  that  which  is  furnished  by 
the  above  rule.  And,  con.sequently,  when  property  yielding  a  rent  above  what 
is  required  for  its  maintenance  is  .nought  to  be  exempted  ow  the  ground  tliat 
it  is  occupied  by  bare  trustees  for  public  purposes,  the  public  purpo.ses  tnust 
he  such  as  are  required  and  created  by  the  Government  of  the  country,  and 
are  therefore  to  be  deemed  part  of  the  use  and  service  of  the  country. 

The  first  above-nientioiiecl  case  was  a  proceeding  in  error  from 
tlie  judgment  of  the  Court  of  Exchequer .Chaniber,  sitting  in  error 
from  the  Court  of  Common  Pleas,  confirming  tlie  judgment  given 
in  tlie  Court  below  in  favour  of  the  plaintiti's  below  (who  were 
the  defendants  in  error)  upon  a  special  case. 

The  question  raised  in  the  case  was  whether  the  docks  at  Liver- 
pool were  liable  to  be  rated  to  the  relief  of  the  poor. 

The  action,  in  furm  an  action  of  replevin,  was  brought  by  the 
plaintiffs  below  in  their  present  corporate  name  of  The  Mersey 
Docks  and  Harljour  Board  (hereinafter  called  the  Dock  Corpora- 
tion), against  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Liverpool,  the  plaintiffs  in  error,  who  were  the  defend- 
ants below,  for  the  taking  and  detaining  of  certain  goods 
[*  2]  and  *  chattels  of  the  Dock  Corporation.      The  distress  com- 
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plained  of  was  levied  by  reason  of  the  non-payment  of  a  poor- 
rate,  made  on  the  2nd  of  June,  1858,  whereby  the  Dock  Cor- 
poration were  assessed  in  the  sum  of  £20,580  ISs.  8d.,  as  the 
•amount  payable  by  them  in  respect  of  the  dock  estates  within  the 
parish  of  Liverpool. 

Upon  the  distress  being  levied  the  Dock  Corporation  entered 
into  the  usual  replevin  bond  and  brought  their  action,  and  there- 
upon a  special  case  containing  the  facts  was  stated  between  the 
•parties,  and  which,  so  far  as  is  material,  was  as  follows: 


SPECIAL    CASE. 

The  dock  estates  within  the  parish  of  Liverpool  became  vested 
originally  in  the  mayor,  aldermen,  and  common  council  of  the 
borough  of  Liverpool,  as  trustees  of  the  docks  and  harbour  of 
Liverpool,  by  virtue  of  several  Acts  of  Parliament.  Part  of  those 
estates  was  granted  voluntarily  by  that  corporation^  part  was  sold 
by  that  body  to  the  trustees  for  a  pecuniary  consideration,  and 
other  parts  were  purchased  by  the  trustees  from  private  individ- 
uals according  to  the  powers  given  to  them  by  the  said  before- 
mentioned  and  other  Acts,  being  altogether  twenty-two  in  nund)er, 
and  forming  a  series  extending  from  the  eighth  year  of  Q)ueen 
Anne  to  the  twenty-first  year  of  her  present  ]\Lijesty,  both  inclu- 
sive. Before  the  construction  of  many  of  the  jiresent  works,  ])art 
of  the  land  was  shore  both  above  and  below  higli-water  mark,  but 
the  greater  part  consisted  of  lands  and  buildings  in  the  occupation 
of  individuals  rated  to  the  relief  of  the  poor  of  the  said  i)arisli. 
Tlie  dock  estates  at  present  consist  of  docks,  basins,  ])iers,  jetties, 
graving  docks,  gridirons,  wharfs,  quays,  sheds,  offices,  buildings, 
landings,  landing-stages,  slips,  stairs,  river  walls,  dams,  end)ank- 
ments,  locks,  gates,  bridges,  weirs,  sluices,  tunnels,  cuts,  chan- 
nels, roads,  railways,  tramroads,  cranes,  engines,  machinery,  and 
otlier  mattei's  and  conveniences  requisite  tf)  form  co)n])lef(' docks ; 
and  the  trustees  are  autliorised  to  receive  huge  sums  of  money 
under  the  name  of  dock  rates  and  duti(^s,  for  Hie  iicconuuoda- 
tion  of  vessels  in  the  said  docks,  ])y  virtue  of  tlie  s;iid  Acts  of 
Parliament. 

Under  tlie  6  Geo.  IV.  c.  1S7,  and  the  11  .V  I .".  \'ic(.  c.  04,  a 
committee  was  appointed  in  the  mannei-  direcieil  hy  the  AcI.h, 
called  "  The  conimitlee  for  the  alTairs  of  the  eslaie  of  the  trustees 
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I't'  tlu'  Li\cni(iiil  1  lucks,"  and  all  ihc  [K»\vcrs  ami  aullunilies  of  Ww. 
said  trustees  uf  tlie  Liverpool  Docks  were  vested  in  such  coiii- 
niittee.  ]\y  the  statute  20  &  21  Vict.  c.  162,  local  and  personal, 
entitled  '"  An  Act  for  consolidating  the  docks  at  Liverpool  and 
liirkeidiead  into  one  estate,  and  for  vesting  the  control  and  man- 
agement of  them  in  one  public  trust,  and  for  other  purposes," 
sect.  26,  all  the  docks,  lands,  buildings,  and  otiier  ]aoperty,  real 
and  personal,  situate  at  Liverpool,  that  were  held  by  or  in  trust 
for  the  trustees  of  the  Liverpool  Docks,  liecame  vested  in  the 
plaintifTs  under  the  style  of  "  The  Mersey  Dock  and  Harbour 
r.oard."  but  subject  to  all  charges  and  liabilities  ati'ectins  the 
same.  By  sect.  49,  of  the  last-n^entioned  Act,  it  is  enacted  that, 
"  subject  to  the  provisions  of  this  Act,  the  board  shall  stand  pos- 
sessed of  all  the  property,  powers,  rights,  and  privileges  hereby 
transferred  to  them  upon  the  trusts,  and  for  the  purposes  upon 
and  for  which  such  property,  powers,  rights,  and  privileges  weie 
holdeu  previously  to  the  commencement  of  this  Act. "  The  .")6tli 
section  of  the  same  Act  enacts  as  follows:  "  The  following  rules 
shall  be  observed  by  the  board  w4th  respect  to  the  moneys  received 
l)y  them  under  this  Act  (that  is  to  say); —  (1.)  The  conservancy 
expenditure  shall  be  defrayed  out  of  the  conservancy  receipts. 
(2.)  The  pilotage  expenditure  shall  be  defrayed  out  of  the  pilotage 
receipts.  (3. )  Xo  portion  of  the  conservancy  receipts  or  pilot- 
age receipts  shall  be  applied  in  aid  of  the  general  expenditure. 
(4.)  No  sums  shall  be  payable  in  respect  of  any  docks  by  any 
vessel  that  does  not  use  the  same.  (5.)  Save  as  by  this  Act  is 
provided,  no  moneys  receivable  by  the  Itoard  shall  be  applied  to 
any  purpose  luiless  the  same  conduces  to  the  safety  or  convenience 
of  ships  frequenting  the  port  of  Liverpool,  for  facilitating  the 
shipping  or  unshipping  of  goods,  or  is  concerned  in  discharging  a 
debt  contracted  for  the  above  purposes."  The  59th  section  of  the 
same  Act  is  as  follows  :  "  The  board  shall  render  to  Parliament, 
as  soon  as  may  be  after  the  24th  day  of  June  in  every  year, 
fin  account  of  its  receipts  during  the  preceding  year  ending  the 
24th  day  of  June,  and  the  manner  in  which  the  same  has  been 

applied. " 
[*3]       *  The  board  manages  the  dock  estates  by  its  servants  and 

agents,  who  receive  and  account  for  to  the  board  the  dues 
and  other  moneys  arising  from  iho  management  of  the  said  estates, 
and  no  }iart  of  the  estates  and  premises  comprised   in   the  above- 
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;assessment  or  schedule  is  let  off  to  other  persons,  nor  are  any 
rents  paid  to  the  board  for  any  part  thereof.  With  regard  to  the 
application  of  the  moneys  received  as  dock  duties,  the  statute 
-8  Anne,  c.  12,  s.  9,  under  which  the  first  dock  was  built,  enacts, 
"'  That  all  and  every  such  sum  and  sums  of  money  that  shall  be 
raised  and  received  by  the  duties  aforesaid,  and  recovered  for  any 
of  the  forfeitures  in  this  Act  appointed,  other  than  so  much 
thereof  as  shall  be  laid  out  and  allowed  to  the  collector  or  other 
necessary  officer  for  the  collecting  and  managing  the  said  duty  fcjr 
charges  of  recovering  the  same,  shall,  by  the  said  mayor,  alder- 
men, bailiffs,  and  common  council  for  the  time,  be  applied  and 
disposed  of  to  the  building  and  repairing  the  said  new  dock  or 
basin  and  other  works,  and  for  the  securing,  preserving,  amend- 
ing, and  maintaining  the  said  dock  or  basin  and  harbour  of 
Liverpool,  and  to  no  other  use  and  purpose  whatsoever. "  15y 
sections  in  the  subsequent  Acts,  all  the  Acts  in  the  series,  in- 
'cluding  this  of  8  Anne,  are  directed  to  lie  read  and  construed  as 
one  Act. 

All  the  dock  rates  payable  by  the  former  Acts  of  Parliament 
uere  repealed  by  the  51  Geo.  III.  c.  143,  by  which  new  rates 
^vere  substituted.  The  27th  section  of  that  statute  is  as  follows: 
"  And  be  it  further  enacted,  that  all  the  moneys  which  shall  be 
-collected,  received,  levied,  borrowed,  and  raised  by  and  under  tills 
Act  shall  be  applied  in  paying  and  defraying  the  charges  and 
expenses  attending  the  obtaining  and  passing  this  present  Act, 
and  to  the  paying  the  expenses  and  cliarges  attending  the  levying 
and  collecting  the  said  rates  and  duties,  and  after  the  paying  and 
apfiropriating  one-third  part  of  the  said  moneys  to  and  for  the 
])iirpose  of  making  and  completing  the  southernmost  portion  of 
the  said  North  Docks,  as  hereinafter  is  mentioned,  then  tn  the 
paying  off  and  discharging  the  present  bond  debt  of  £114,705  lO.s'. 
4(1,  and  the  debt  of  £67,406  l<S,s.  Id.,  owing  by  the  said  trustees 
to  the  Corporation  of  Liver))Ool  for  the  })urchase  of  land  and  si  rand 
intended  for  the  site  of  the  southernmost  of  the  said  Northern 
Docks,  and  any  future  bond  debt,  and  the  interest  on  tlie  same, 
and  to  the  paying  and  discliarging  the  interest  ami  all  other 
moneys  which  may  be  hereaft(;r  borrowed  and  taken  up  at  inU-rest 
under  the  provisions  of  this  Act  upon  the  credit  of  tjie  said  dock 
rates  and  duties  as  aforesaid,  and  to  the  carrying  into  excctition 
the  purposes  of  this  Act  and  tlie  said  recited  Acts,  in  tiie  making. 
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erecting,  l)uiklin>>,  tinisliinir,  and  inaiiitaiiiiiiL'  sucli  docks,  basins, 
piers,  and  otlier  works  and  buildings  in  tlie  purt  of  Liverpool, 
under  the  said  Acts  and  this  Act,  and  to  the  paying,  defraying, 
and  satisfying  all*  other  charges  and  expenses  already  incurred  or 
hereafter  to  lie  incurred  in  the  carrying  into  execution,  or  under 
or  in  conse(|uence  of  any  of  the  said  former  Acts  or  tliis  present 
Act;  and  the  residue  or  surplus  of  all  moneys  arising  from  such 
rates  or  duties  which  shall  remain  after  such  application  thereof 
as  aforesaid  shall  from  time  to  time  be  applied  in  or  towards  the 
repayment  of  the  principal  moneys  which  shall  have  been  bor- 
rowed under  this  Act,  until  all  such  principal  moneys  shall  be 
repaid,  and  all  assignments  of  or  mortgages  upon  such  rates  and 
duties  are  paid  off,  satisfied,  discharged,  and  redeemed ;  and  when 
by  the  means  last  mentioned  all  the  principal  moneys  which  shall 
have  been  borrowed  shall  be  repaid,  and  all  assignments  and  mort- 
gages upon  the  said  rates  are  satisfied  and  redeemed,  then  and  in 
such  case  it  shall  be  lawful  for  the  said  trustees,  and  they  are 
hereby  required,  to  lower  and  reduce  the  rates  and  duties  hereby- 
granted  and  made  payable,  as  far  as  the  same  can  be  done  in  the 
then  state  of  the  docks,  basins,  buildings,  and  other  works  and 
buildings  of  the  said  port,  and  leaving  sufficient  for  all  charges 
of  management  and  collection  of  rates  and  other  concerns  of  the 
said  docks,  basin,  piers,  works,  and  other  buildings,  and  improv- 
ing, repairing,  and  maintaining  the  same,  and  for  the  carry- 
ing into  execution  the  provisions  of  the  said  former  Acts  and 
this  Act." 

By  the  Act  6  Geo.  IV.   c.    187,  i)ower  is  given,  by  the  105th 
section,  to  the  said  trustees  to  levy  certain  fresh  rates;  and  by 

the  106th  section  to  lower  all  rates,  and  to  raise  the  same 
[*4]  again;  and  by  the  130th  *  section  it  is  enacted,   "That  all 

the  moneys  which  shall  be  collected,  levied,  borrowed,  and 
raised  under  this  Act,  or  the  said  recited  Act,  shall  be  applied  in 
any  order,  with  respect  to  jjriority  of  such  application,  as  to  the 
said  trastees  shall  seem  expedient  and  proper,  except  as  by  this 
Act  provided  as  to  the  time  of  payment  of  assignments  (jf  the  said 
rates  and  duties  granted  by  virtue  of  the  said  recited  Act,  in 
payment  of  and  in  defraying  the  costs,  charges,  and  expenses  of 
obtaining  this  Act,  and  in  paying  the  expenses  and  charges  of 
collecting  the  rates  and  duties  and  all  interest  due  and  to  grow 
due  from  time  to  time  on  moneys  borrowed  or  taken  up  at  interest 
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Ly  the  said  trustees,  and  any  principal  moneys  that  may  be  called 
in  from  time  to  time,  and  in  the  general  management  and  con- 
ducting of  the  said  trust  estate,  in  the  construction  of  the  works 
by  this  and  the  said  former  Acts  authorised  to  be  erected,  estal)- 
lished,  and  maintained,  in  supporting,  maintaining,  and  repairing 
the  same,  and  every  part  thereof,  and  in  carrying  into  execution 
all  the  provisions  of  the  said  several  Acts  and  this  Act,  and  in 
paying  off  and  discharging  the  whole  or  any  part  of  any  present 
bond  or  other  debt,  and  any  future  bond  or  other  debt,  and  all 
interest  due  and  to  grow  due  thereon,  and  also  in  the  paying  and 
satisfying  all  the  charges  and  expenses  already  incurred,  or  here- 
after to  be  incurred  in  carrying  into  execution  the  usual  purposes 
of  or  under  or  in  consequence  of  any  of  the  clauses,  provisions, 
powers,  or  authorities  contained  in  the  said  former  Acts  or 
this  Act. " 

By  the  Act  4  Vict.  c.  30,  power  is  given  to  the  trustees  to  erect 
transit-sheds,  to  make  a  wet-dock,  to  construct  other  works,  and 
to  raise  a  further  sum  of  money,  and  to  levy  certain  additional 
rates  ;  and  by  the  124th  section  it  is  enacted,  "  That  all  tlie  moneys 
which  shall  be  collected,  levied,  borrowed,  or  raised,  under  and 
by  virtue  of  the  said  recited  Acts  and  this  Act,  shall  be  applied 
in  any  order,  with  respect  to  priority  of  such  application,  as  to 
the  said  trustees  shall  seem  expedient,  in  and  towards  (•om])letion 
of  the  several  docks,  transit-sheds,  wareliouses,  and  other  woiks. 
by  tlie  said  recited  Acts  and  this  Act  authorised  to  be  made, 
formed,  erected,  and  built,  and  for  and  towards  tlie  several  objects 
and  purposes  in  the  said  recited  Acts  and  this  Act  mentioned,  in 
the  general  management  and  conducting  of  the  said  trust  estate,, 
and  carrying  into  execution  all  the  provisions  of  the  said  several 
recited  Acts  and  this  Act,  and  for  the  general  improvement  and 
reparation  of  the  docks,  basins,  and  works,  of  the  said  trustees. " 

By  the  Act  7  &  8  A'ict.  c.  80,  power  is  given  to  tlie  said 
trustees  to  construct  additional  docks  and  raise  further  sums  of 
money;  and  by  the  127th  section  it  is  enacted,  "That  all  the 
moneys  which  shall  be  collected,  levied,  borrowed,  or  raised, 
under  and  by  virtue  of  the  said  recited  Acts  and  this  A(;t,  shall  be 
applied,  first,  in  and  towards  the  payment  of  all  expenses  of  and 
attending  the  passing  of  this  Act,  and  th(!n  in  and  towards  the 
completion  of  the  several  docks  and  other  works  by  tlie  said 
recited  Acts  and  this  Act  authorised  to  be  made  and  constructed. 
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and  for  and  towards  the  .several  objects  and  purpcses  in  the  said 
rociifd  Acts  and  this  Ad  mentioned,  and  in  the  general  niana^M'- 
nient  and  conducting  ol'  the  said  trust  estate,  and  cariying  into 
execution  the  provisions  of  the  said  recited  Acts  and  this  Act, 
au<l  tor  the  general  inipiovenient  and  reparation  of  tlie  several 
docks  and  other  works  of  the  said  trustees. " 

By  the  9  &  10  Vict.  c.  109,  power  is  given  to  the  said  trustees 
to  construct  additional  wet-docks  and  other  works,  and  to  raise 
a  further  sum  of  money;  and  by  the  47th  section  it  is  enacted, 
"  Tliat  all  the  moneys  which  shall  be  collected,  levied,  borrowed, 
or  raised,  luider  and  by  virtue  of  the  said  recited  Acts  and  this 
Act,  shall  be  applied,  first,  in  and  towards  the  payment  of  all 
expenses  of  and  attending  the  passing  of  this  Act,  and  then,  in 
and  towards  the  completion  of  the  several  docks  and  otlicr  woiks 
by  the  said  recited  Acts  and  this  Act  authorised  to  1>e  made  and 
constructed,  and  for  and  towards  the  several  objects  and  }iurposes 
in  the  said  recited  Acts  and  this  Act  mentioned,  and  in  the 
general  management  and  conducting  of  the  said  trust  estate,  and 
carrving  into  execution  the  provisions  of  the  said  recited  Acts 
and  this  Act,  and  for  the  general  improvement  and  reparation  of 

the  several  docks  and  other  works  of  the  trustees. " 
[*;"]  By  the  Act  11  Vict.  c.  10,  power  is  given  *  to  the  said 
trustees  to  construct  additional  docks  and  other  works ;  and 
by  the  40th  section  it  is  enacted,  "  That  all  money  which  shall 
be  collected,  levied,  borrowed,  or  raised,  under  and  by  virtue  of 
this  and  the  said  recited  Acts,  shall  be  applied  in  and  towards  the 
payment  of  all  expenses  of  and  attending  the  jjassing  of  this  Act, 
and  in  ami  towards  the  construction  and  completion  of  the  several 
docks,  warehouses,  and  other  works  by  the  said  recited  Acts  and 
this  Act  authorised  to  be  made  and  constructed,  and  for  and 
towards  the  several  objects  and  purposes  in  the  said  recited  Acts 
and  this  Act  mentioned,  and  in  the  general  management  and  con- 
ducting of  the  said  trust  estate,  and  carrying  into  execution  the 
provisions  of  the  said  recited  i\.cts  and  this  Act,  and  for  the 
general  improvement  and  reparation  of  the  several  docks  and  other 
works  of  the  trustees. " 

The  board  are  bound  to  apply  the  present  dock  rates  and  dues, 
and  all  other  moneys  received  by  them  out  of  the  dock  estate, 
according  to  the  directions  of  the  several  Acts  of  Parliament,  and 
no  member  of  the  board  derives  any  private  advantage  or  emolu- 
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nieiit  whatsoever  from   the   execution   of    the   tru.sts  of  the  dock 
estate. 

All  the  docks,  sheds,  tramways,  railroads,  offices,  and  other 
things  mentioned  in  the  assessment,  were  erected  and  provided 
under  and  in  pursuance  of  the  said  several  Acts  of  Parliament  or 
some  of  them,  solely  for  the  purposes  of  the  dock  husiness,  and 
are  not  used  for  any  other  purpose  whatsoever,  and  all  revenue  of 
every  kind  derived  by  the  board  from  any  part  of  the  property  is 
carried  to  the  general  dock  estate. 

By  the  4  Vict.  c.  30,  .s.  52,  the  trustees  were  empoweied  to 
build  warehouses  on  the  quays  of  one  of  the  docks,  and  l)y  the 
1 1  Vict.  c.  30,  s.  3,  such  power  to  build  warehouses  was  ex- 
tended to  all  the  dock-quays,  and  by  sect.  71  of  the  first- 
mentioned,  and  by  sect.  4  of  the  second-mentioned  Act,  such 
^vaiehouses  were  expressly  made  subject  to  all  parochial  and  other 
rates.  None  of  the  warehouses  built  in  pursuance  of  the  said 
Acts  are  included  in  the  assessment. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
Mersey  Docks  and  Harbour  Board  was  rateable  to  the  relief  of 
the  poor  in  respect  of  their  property.  If  the  Court  should  be  of 
opinion  in  the  affirmative,  then  judgment  was  to  be  entered  for 
the  defendants  for  such  sum  as  the  Court  should  think  tlu^y  were 
entitled  to  distrain  for,  and  costs  ;  if  the  Court  should  be  of  a 
contrary  opinion,  then  judgment  was  to  be  entered  for  the  plain- 
tiff's for  their  costs  of  suit. 

This  special  case  was  argued,  before  the  Court  of  Common 
Pleas,  on  the  5th  of  June,  1860  (8  C.  B.  (N.  S.)  114,  30  L.  J.  M.  C. 
185),  wlien  judgment  was  given  in  favour  of  the  Dock  Cor[)ora- 
tion.  Against  this  judgment  there  was  an  ajiiHsal  to  the  Ex- 
chequer Chamber  (30  L.  J.  M.  C.  239),  and  that  Court  conlirmed 
the  judgment  of  the  Court  of  Common  Pleas. 

[Prior  to  the  date  of  the  rate  now  in  question  two  atteiupts  had 
been  made,  one  in  1806  and  the  other  in  1825,  to  rate  IJie  Dork- 
Corporation  in  respect  of  the  Liverpool  Docks.  I'}-  a  rale  luin li- 
on the  23rd  of  Septemljer,  1806,  the  Dock  (,'orporation,  by  tlii^ir 
then  style  of  "  The  Trustees  of  tJK^  Liver])ool  Docks,"  wnre  assessed 
in  respect  of  the  dock  dues  in  the  sum  of  £1,650.  T\\r  Court  of 
•Quarter  Sessions,  upon  appeal,  amended  the  rate  liy  sstrikiug  out 
the  assessment  upon  tlie  trustees,  subject  to  the  opinion  of  the 
€ourt  of  King's  Bench  on  a  special  case.  That  case  was  argued 
VOL.  XXII.  —25 
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before  the  Court  of  King's  Bench  in  Hilary  Term,  1808,  when 
the  order  of  the  Court  of  Quarter  Sessions  was  confirnied.  'J'he 
point  raised  and  determined  in  favour  of  the  Dock  Corporation 
was,  as  appears  by  the  last  sentence  of  the  special  case,  whetlicr 
the  Dock  Corporation  were  liable  to  any  rate  whatever  for  the 
relief  of  the  poor  in  tlie  parish  of  Liverpool.  There  is  no  report 
of  this  case. 

In  1825  the  Dock  Corporation,  by  their  then  style  of  "  The 
Trustees  of  the  Liverpool  Docks,"  were,  by  a  rate  made  for  the 
relief  of  the  poor  of  the  parish  of  Liverpool,  again  assessed  in 
respect  of  the  dock  estate.  The  Court  of  Quarter  Sessions,  upon 
appeal,  amended  the  rate  by  striking  out  the  assessment  upon  the 
trustees,  subject  to  a  case  for  the  opinion  of  the  Court  of  King's 
Bench.  The  case  was  argued  before  that  Court  in  1827, 
[*  6]  when  the  order  of  the  Court  *  of  Quarter  Sessions  was  con- 
firmed. Hex  V.  The  Inhahitants  of  Liveri^ool,  7  B.  &  C.  61, 
,9  Dowl.  &  Ey.  780. 

The  Dock  Corporation,  by  five  of  their  Dock  Acts,  viz. ,  4  Vict. 
c.  30,  s.  71;  9  &  10  Vict.  c.  119,  s.  34;  11  Vict.  c.  10,  s.  4; 
18  &  19  Vict.  c.  174,  s.  31,  and  the  21  &  22  Vict.  c.  92,  s.  175, 
passed,  respectively,  in  the  years  1841,  1846,  1848,  1855,  and 
1858,  were  empowered  to  erect  and  complete  warehouses  upon  the 
dock  estate.  The  Legislature,  on  each  of  these  occasions,  enacted, 
that  the  occupancy  by  the  L)ock  Corporation  of  the  wareliouses  so 
to  be  erected  and  completed  should  be  subject  to  the  payment  of 
all  parochial  and  other  local  rates,  in  like  manner  as  the  same 
would  be  payable  in  respect  of  warehouses  the  occupancy  of  which 
is  beneficiaL] 

The  secondly  above-mentioned  case  {The  Mersey  Docks  and 
IlarhoiLr  Board  \.  Carncron  and  others)  was  a  proceeding  in  error 
from  the  judgment  of  the  Court  of  Exchequer  Chamber,  sitting  in 
error  from  the  Court  of  Common  Pleas,  confirming  the  judgment 
given  in  that  Court  (9  C.  B.  812,  30  L.  J.  M.  C.  194)  in  favour 
of  the  defendants  upon  a  special  case.  The  judgment  of  the 
Court  of  Common  Pleas  was  affirmed  by  the  Court  of  Exchequer 
Chamber  without  argument. 

The  action,  in  form  an  action  of  replevin,  was  brought  by  the 
plaintiffs,  the  Mersey  Docks  and  Harbour  Board,  against  the 
defendants,  the  overseers  of  the  poor  of  the  township  of  Birken- 
head, for  the  taking  and  detaining  of  certain  goods  and  chattels  of 
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the  plaintiffs.  The  distress  complained  of  was  levied  by  reason 
of  the  non-payment  of  two  poor-rates,  made  one  in  May,  1858, 
and  the  other  in  November,  1858,  whereby  the  plaintiffs  were 
assessed  in  the  respective  sums  of  £167  10s.  and  £235  2s.,  as  the 
amounts  payable  by  them  in  respect  of  that  portion  of  the  Mersey 
Dock  estate  which  is  situate  within  the  township  of  Birkenliead. 

Upon  the  distress  being  levied  the  plaintiffs  entered  into  the 
usual  replevin  bond  and  brought  their  action,  and  thereupon  a 
special  case,  which  is  not  necessary  to  be  here  set  out,  was  stated 
between  the  parties,  and  was  argued  before  the  Court  of  Common 
Pleas  in  January,  1861,  when  the  Court  took  time  to  consider, 
and  on  the  25th  of  February  following  gave  judgment  in  favour  of 
the  defendants,  on  the  ground  that  the  plaintiffs  ought  to  have 
appealed  to  the  Sessions  against  the  rates,  and  that  an  action  of 
replevin  would  not  lie  (9  C.  B.  812,  30  L.  J.  M.  C.  194). 

Three  questions  of  law  arose  in  that  case :  First,  wliether  the 
interest  the  plaintiffs  had  in  the  dock  estate  was  such  as  to  render 
them  liable  to  be  rated  to  the  relief  of  the  poor,  under  the  taxing 
power  conferred  by  the  43  Eliz.  c.  2.  Secondly,  whether  it  was 
competent  for  the  plaintiffs  to  raise  the  first  question  by  an  action 
of  replevin.  Thirdly  (if  the  two  previous  questions  should  be 
answered  in  the  plaintiffs'  favour),  whether  the  Act  of  Parliament 
by  which  the  dock  estate  was  vested  in  the  plaintiffs,  affirma- 
tively imposed  upon  them  a  liability  to  poor-rates,  in  respect  of 
that  part  of  the  dock  estate  which  is  situate  at  Birkenhead. 

The  first  question  was  identical  with  that  raised  in  the  lir.st 
above-mentioned  case.  The  second  question  was  waived  duiing 
the  argument.  And  with  regard  to  the  third  question,  it  does 
not  require  to  be  further  noticed,  by  reason  of  the  case  having 
been  determined  upon  the  first  question. 

Bovill  and  Mellish,  for  the  appellants  in  the  first  case  and  tlie 
respondents  in  the  second  case,  after  referring  to  Beg.  v.  7^Iic 
Churchicardena  and  Overseers  of  Cldrton^  nom.  The  Tyne  Jin- 
provemcnt  Commissioners  v.  The  Overseers  of  Chirton,  1  E.  &  K. 
516,  28  L.  J.  M.  C.  131 ;  The  Trustees  of  Birkenhrad  Docks  v. 
The  Ovcr.^eers  of  Birkenhead,  2  El.  &  B.  148  ;  Brr  v.  The  InJiahi- 
tants  of  Liverpool,  7  B.  &  C.  61,  9  Dowl.  &  Ky.  780;  ne(j.  \. 
The  Trustees  of  the  Biver  Lea,  19  J.  P.  319,  and  Adainson  v.  Tlir 
Clyde  Navigation  Trustees  (a  Scotch  case  unreported),  and  Beg.  v. 
Badcock,  6  Q.  B.    787,  14  L.  J.  M.  C.  58,  and./.Vy.  v.    The   Over- 
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srcrs  of  Loiujivood,  13  Q.  B.  116,  IS    I^.  J.  M.  ('.  (>.'»,  aimu'd   thai 
there  nvus  iu»  tlilleronce  as  Lo  the  lial)ility  to  hr  lated  betwei'ii   tlic 

trustees  of  the  Mersey  Docks  and  tlie  trustees  of  any  ()th(;i 
[    7]  docks.      Iituj.    *  V.    The   llarru(i«tc  ('Diainisaionrrti,    1."    (J.    ]'>. 

1010,  *_'0  L.  J.  M.  ('.  25.  The  same  ^^eneral  j>rinci)ilc  per- 
vades all  these  cases,  and  the  later  decisions  are  all  uniform  from 
184").  There  is  no  exemption  under  tlie  statute  of  Elizabeth  of 
property  held  for  pvdjlic  purposes,  unless  held  by  the  Crown  or 
for  the  Crown.  Looking  at  the  contention  on  the  other  side,  the 
marginal  note  in  Rex  v.  The  Commissioners  of  Salter's  Load  Sluice, 
4  T.  K.  730,  is  not  according  to  the  decision,  which  was,  that 
tlie  trustees  were  not  occupiers,  or  if  occu})iei>,  not  for  their  own 
benefit;  and  if  that  case  is  the  law,  all  tlie  otlicr  cases  are  wrong, 
for  in  all  the  other  cases  the  trustees  were  occujiying  in  a  similar 
manner  to  the  trustees  in  that  case.  L'c'  v.  7'Ar  I  nit  ahitants  of 
TArcrpool  w^as  decided  on  the  ground  that  there  was  a  direction  to 
lower  the  rates,  and  any  other  application  of  the  rates  would  ])e 
in  direct  violation  of  the  Act.  That  case  governed  Rex  v.  Tlie 
Trustees  of  the  River  Weaver  Navigation,  7  Ix  &  C.  70  n.  An  elec- 
tion must  be  made  between  one  class  of  cases  or  the  other.  The 
question  is,  what  is  the  proper  construction  of  the  statute  of  Eliza- 
beth, and  there  is  no  such  exemption  in  the  statute  as  contended 
for  on  the  other  side.  Then  the  Acts  relating  to  the  Mersey 
Docks  contain  no  exemption  from  the  rate  or  any  prohibition  to 
the  trustees  to  apply  the  dock-rates  towards  the  poor-rates,  and  no 
repeal  of  the  statute  of  Elizabeth  witli  respect  to  dock  companies. 
The  construction  of  the  statute  of  Elizabeth  in  Re.c  v.  Tlce  In- 
liahitants  of  Liverpool  cannot  be  sustained.  The  trustees  are 
bound  to  discharge  their  legal  liabilities;  there  is  no  exemption 
on  the  ground  of  public  purposes.  Reg.  v.  The  Churchifardens 
and  Overseers  of  CJiirton  governs  the  present  cases.  If  any  benefit 
is  derived  from  the  occupation,  it  is  imaterial  whether  the  occu- 
pier receives  as  a  trustee  or  not.  71ie  Cori>oration  of  Manchester 
V.  The  Overseers  of  Manchester,  17  Q.  B.  859;  The  Mayor  of 
Liverpool  v.  The  Overseers  of  West  Dcrhy,  6  El.  &  B.  704,  25  L. 
J.  M.  C.  112.  The  trustees  are  occupiers  within  the  statute  or 
Elizabeth. 

[The  Lord  Chancellor.  — If  we  accede  to  your  proposition, 
what  will  become  of  the  case  of  Rex  v.  SI.  L"].-r's  Hospital,  2 
Burr.    1053?] 
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There  the  trustees  were  merely  nominal  owners ;  there  was  no 
profit  arising ;  so,  also,  in  Eex  v.  St.  Barlholomeio' s  Ifospital, 
4  Burr.    2435. 

Sir  Fitzroy  Kelly  and  Quain  (Parker  with  them),  for  the  re- 
spondents in  the  first  case  and  the  appellants  in  the  second  case. 
The  question  is,  what  is  the  true  construction  ol  the  statute  of 
Elizabeth  as  applied  to  the  present  case  ?  To  render  pro[)ertv 
liable  to  be  rated  there  must  be  an  occupation  from  which  the 
occupier  must  or  may  derive  a  benefit;  where  the  occupation  is 
attended  with  no  profit  to  the  occupier  or  others,  there  is  no 
lial)i]ity  to  be  rated.  So,  where  the  pi'operty  is  held  for  public 
])urposes  for  benefit  of  the  community  at  large,  then,  according  to 
the  t;rue  construction  of  the  statute  of  Elizabeth,  that  is  not  a 
[iroperty  which  is  liable  to  be  rated  —  the  Taunton  ^Market  case, 
flrrj.  V.  Badcod;  6  Q.  B.  787,  14  L.  J.  :\I.  C.  6S.  Tlien,  how  do 
the  present  cases  stand  on  the  basis  of  authority  '.  Exce[/t  the 
cases  of  Meij.  v.  71ic  Trustees  of  tlic  Ricer  Lea  and  lUij.  v.  'llie 
I'huir.hivardens  ami  Overseers  of  Chirtoii,  no  authority  is  t<i  be 
found  for  a  period  of  two  hundred  and  fifty  years  to  controvert  our 
prfij  osition,  and  those  cases  are  distinguishable.  The  construc- 
tioi  contended  for  would  exclude  works  liehl  by  public  boards  for 
]iul)]ic  purposes.  Early's  Case,  2  Bulst.  ;')54,  points  to  tliis  con- 
cli.sion,  as  well  as  Dalton's  Country  Justit^e,  148  (edit.  1697), 
tit.  ■'  Poor,"  Rex  v.  The  Inhahitnnts  of  St.  Thomas's  Saatliwa rlc, 
2  Stra.  745,  Viner's  Abridgment,  tit.  "Poor,"  E.  o,  and  the 
case  of  St.  Luke's  Hospital.  The  distinction  is  between  actual 
occupation  and  beneficial  occupation.  In  Rex  v..  St.  Bartholo- 
meio's  Hospital,  the  corporation  were  as  much  in  occupation  as  tlio 
trustees  of  the  Mersey  Board,  but  derived  no  l)ene(it.  In  ile.i  \. 
'iardener,  Cowp.  79,  and  Rohsoji  v.  Hythc,  Cald.  .">10,  the 
rate  was  on  *  account  of  benefit  derived.  The  Earl  of  Jinte  [*  8] 
\'.  Griudall,  2  H.  Bl.  265,  is  important,  as  showing  tliat 
(iven  Crown  property  may  be  rated  in  the  hands  of  a  dr  faefo  occu- 
pier who  derives  an  actual  benefit.  In  Lord  Amherst  v.  Lord 
Sommers,  2  T.  P.  372,  sucli  a  distinction  Wiis  tak(Ui.  Ji'e.r  v. 
Hurdis,  .")  T.  P.  497.  All  these  cases  turn  on  tJie  (pieslion 
whether  the  ])erson  rated  is  an  occupier  within  the  statute. 
EeJcersall  v.  J,'ri(/f/s,  4  T.  P.  6,  distinguishes  an  occujiation  for  a 
public  purpose,  from  a  ]»rivate  occupation.  Re.r  v.  The  .}fai/or  of 
London,  4  T.  P.  21,  was  derided   on   (he  giound   (hat,   it   did   not 
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apj^ar  that  the  persons  rated  were  not  beneficial  owners.  In  Tin- 
Salterns  Load  S/uicc  Case,  4  T.  \l  730,  the  occupation  was  fur 
})ublic  purposes,  and  therefore  the  occupier  wa.s  not  rateable,  /tf 
V.  Parrot,  '>  T.  K.  593,  was  a  case  of  beneficial  occupancy;  and 
Rev  V.  Terrott,  3  East,  506,  of  beneficial  enjoyment.  Bi'.y  v.  Tlw 
New  River  Company,  1  M.  &  S.  503.  Everything  in  tlie  present 
ease  is  inconsistent  with  the  idea  of  beneficial  ownership,  and 
the  present  case  was  decided  before  on  that  ground.  One  regular 
course  was  followed  in  The  Governors  of  the  Bristol  Poor  v.  Waitc, 
5  Ad.  &  E.  1,  5  L.  J.  (N.  S.)  M.  C.  113;  Rex  v.  The  Inhabitants 
of  St.  Giles's,  York,  3  B.  &  Ad.  579  (s.  c.  uom.  The  Trustees  of 
the  York  Lunatic  Asyhim  v.  The  Churchwardens  of  St.  Giles, 
York,  1  L.  J.  (N.  S.)  M.  C.  50);  Reg.  v.  The  Mayor  of  Liverpool, 
9  Ad.  &  El.  435,  8  L.  J.  (N.  S.)  M.  C.  41;  Rej.  v.*  The  G^iar- 
dians  of  the  Wallingford  Union,  10  Ad.  &  El.  259,  <S  L.  J. 
(N.  S.)  M.  C.  89,  and  Rex  v.  The  Beverley  Gasworks,  6  Ad.  &  El. 
645,  6  L.  J.  (N.  S. )  M.  C.  84.  If  the  Liverpool  Case,  7  B.  &  C. 
'il,  9  Dowl.  &  Ry.  780,  and  IVw  Salter's  Load  Sluice  Case  were 
wrongly  decided,  they  have  caused  fifty  other  cases  to  be  wrongly 
decided.  If  Reg.  v.  Badcock  had  not  been  referred  to  on  the 
other  side,  we  should  have  cited  it  as  an  authority  in  our  favour 
upon  the  principles  of  liability  to  rating  as  there  laid  down  by 
Lord  Denmax.  It  establishes  Rex  v.  The  Inhabitants  of  Liver- 
pool and  The  Salter's  Load  Sluice  Case.  In  Reg.  v.  The  Harrogate 
Commissioners,  15  Q.  B.  1010,  20  L.  J.  M.  C.  25,  Lord  Camp- 
bell says  nothing  against  The  Liverpool  Case  or  The  Salter's 
Load  Sluice  Case.  Crease  v.  Savjle,  2  Q.  B.  862,  is  an  authority 
as  to  not  hastily  setting  aside  decided  cases.  The  Birkenlieud 
Case,  2  El.  &  B.  148,  was  decided  on  narrow  and  technical 
grounds,  and  proceeds  on  the  assumption  that  the  occupation 
was  within  the  statute  of  Elizabeth,  and  it  would  be  mon- 
strous to  overrule  The  Liverpool  Case  on  such  an  authority. 
Reg.  v.  The  Trustees  of  the  River  Lea  and  Adamson  v.  TJie 
Clyde  Navigation  Trustees  must  fall  to  the  ground  with  Tlte 
Birkenhead  Case,  as  they  were  decided  on  its  authority,  as  also 
Reg.  V.  Chirton,  1  E.  &  E.  516,  28  L.  J.  M.  C.  131.  If  The 
Birkenhead  Case  was  rightly  decided,  it  does  away  witli  the 
distinction  between  an  occupation  for  public  purposes  and  a 
beneficial  occupatioiL  The  docks  would  not  be  liable  to  be 
rated  under  the  6  &  7  Will.  IV.  c.  96.      The  warehouses  author- 
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ised  to  be  erected  by  tbe  4  Vict.  c.  30,  and  the  subsequent  Acts 
being  rendered  expressly  liable  to  rates  by  such  Acts,  shows  that 
the  Legislature  considered  the  remaining  property  was  not  liable 
to  be  rated.  It  is  quite  clear  that  property  held  beneficially  is 
liable  to  be  rated,  and  that  property  not  held  beneficially  is  free 
from  such  liability.  If  the  Liverpool  Docks  are  not  liable  to  be 
rated,  the  Birkenhead  Docks  are  not  liable,  as  they  are  held  on 
the  same  trusts,  and  not  beneficially.  The  rate  is  not  a  liability 
attaching  to  the  property,  but  to  the  person  in  respect  of  his  occu- 
pation. Theed  v.  Starke,  8  Mod.  213;  Case  v.  Stevens,  Fitz.  298. 
The  trust  now  before  the  House  is  a  much  wider  trust  than  those 
in  the  cases  which  appear  to  be  against  us;  it  is  one  for  the 
benefit  of  the  whole  community. 

Mellish,  in  reply.  —  There  is  no  case  before  The  Salter's  Load 
■Sluice  Case,  in  which  there  was  an  exemption  on  the  ground  of 
the  occupation  being  for  public  purposes.  To  be  free  from 
the  liability  to  rates,  *  either  there  must  be  no  revenue,  or  [*9] 
a  Statutory  enactment  that  no  portion  of  it  is  to  be  applied 
for  rates.  There  is  no  distinction  between  the  present  case  and  the 
case  of  Beg.  v.  Chirton,  whicli  is  an  express  authority  in  our  favour. 

The  Lord  Chancellor  put  the  following  questions  to  the 
Judges.  —  First,  "  Are  the  Mersey  Docks  and  Harbour  Board 
'  (jccupiers  '  of  the  docks  vested  in  them  within  the  true  meaning 
nf  the  word  '  occupier, '  in  the  statute  of  43  Eliz.  ? " 

Secondly,  "  If  they  are  occupiers  within  the  statute,  are  they 
■exempted  from  liability  to  be  rated  for  relief  of  the  poor  by  the 
operation  or  effect  of  the  statutes,  4  Vict.  c.  30,  9  &  10  Vict, 
c.  119,  11  Vict.  c.  10,  18  &  19  Vict.  c.  174,  and  21  &  22  Vict, 
c.  92,  or  any  of  them,  or  by  reason  of  the  purposes  for  which  they 
occupy  the  same,  or  on  any  other  ground  a^jpearing  in  tlie  special 
case  ?  " 

Thirdly,  "  Does  the  Act  of  20  &  21  Vict.  c.  162  (the  Act  of 
1857),  impose  u])on  the  board  a  lial)ility  t<t  poor-rate  in  respect 
of  the  docks,  estate,  and  property  vested  in  tin",  boiird,  or  any  and 
what  part  thereof,  by  virtue  of  the  26th  and  27th  sections  of  th(! 
last-mentioned  Act  ? " 

On  the  7th  of  -luly,  1864,  the  following  opinions  were 
delivered :  — 
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liLAtKlUltN,   J.  :  — 

My  Lords,  the  opinion  which,  witli  your  T>n](lshi])s'  pcnni.s- 
sion,  I  am  about  to  read,  contains  the  joint  answers  to  your 
Lord.^hips'  (questions  of  ihc  Lokh  ("iiif.f  TjAIiox,  ]\Ir.  -histicc.  "Wil- 
liams, Mr.  Justice  Mkllok,  Mr.  J>aron  Friott,  and  myself. 

To  the  Hrst  (piestion  put  to  us  by  your  Lordships  in  these 
causes,  we  answer  that,  in  our  opinion,  tlie  j\Ierse}-  Docks  and 
Harbour  Board  are  occupiers  of  the  docks  in  question  witliin  the 
true  meaning  of  that  word  as  used  in  the  statute  of  4o  Eliz.  c.  2. 

Our  reasons  for  tliat  opinion  are  as  follows  :  The  statute  43 
Eliz.  c.  2,  s.  1,  requires  the  overseers  of  every  parish  to  raise  by 
"  taxation  of  every  inhabitant,  parson,  vicar,  and  other,  and  of 
every  occupier  of "  various  kinds  of  real  property,  and  intei-  alia 
of  "  lands  in  the  parish,  in  such  competent  sum  as  they  .shall  think 
fit,"  a  stock  for  setting  the  poor  of  the  parish  to  work,  and  for  the 
relief  of  the  poor  of  the  parish. 

Tlioush  the  words  of  this  enactment  miglit  seem  to  oive  the 
overseers  a  discretion  to  tax  each  inhabitant  in  such  arbitrary  sum 
as  they  might  tliink  tit,  it  has  long  been  settled  that  the  taxation 
of  the  different  persons  must  be  equal  and  in  propdrtion  to  the 
value  of  their  respective  means.  It  would  appear,  from  the  pas- 
sages cited  at  your  Lordships'  bar  from  Dalton's  (.'ountry  -Jus- 
tice, that  this  was  determined  very  shortly  after  the  statute  was 
passed.  It  has  always  been  so  held,  and  the  Legislature,  by  the 
Parochial  Assessment  Act  (6  &  7  Will.  lY.  c.  96),  has  affirmed 
this  principle  by  enacting  that  no  rate  shall  be  valid  unless  made 
"  upon  an  estimate  of  the  net  annual  value  of  the  several  heredita- 
ments rated  thereunto;  that  is  to  say,  of  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from  year  to  year,  free 
of  all  usual  tenants'  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  therefrom  the  probable  average 
finnual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command  such  rent." 

In  order,  therefore,  that  a  valid  rate  may  be  imposed,  it  is 
essential  that  the  occupation  be  of  value  beyond  Avhat  is  required 
to  maintain  the  property ;  for  if  the  occupation  be  of  so  little 
value  that  the  hypotlietical  tenant  (under  the  Parochial  Assess- 
ment Act)  would  either  give  no  rent,  or  a  rent  which,  after 
deducting  the  average  annual  expense  of  the  maintenance,  would 
leave  no  overplus,  there  is  nothing  to  rate. 
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The  question  whether  replevin  lies  has  been  waived,  and  tliere- 
fore  it  is  not  necessary  further  to  consider  whether  in  such  a  case 
the  more  proper  expression  would  ])e  that  the  person  in  possession 
of  the  property  was  not  an  occupier  at  all  within  the  meaning  of 
the  statute  of  Elizabeth,  so  that  the  overseer  had  no  jurisdiction 
to  make  the  rate,  and  consequently  that  the  levying  of  it  might 
lie  resisted  in  replevin  or  trespass;  or  whether,  as  seems  to  have 
been  the  opinion  of  the  Court  of  Queen's  Bench  in  The  Overseers 
nf  Birmingham  v.  Bhatv,  10  Q.  B.  868,  18  L.  J.  M.  C.  89,  and 
Jlej.  V.  Bradshaw,  29  L.  J.  M.  C.  176,  he  is  an  occupier,  whom 
as  such  the  overseers  have  jurisdiction  to  tax,  though  on  appeal 
the  rate  must  be  reduced  to  nothing. 

But  that  question  having  been  waived,  this  is  now  immaterial. 
^^'hichever  may  be  tlie  true  mode  of  enunciating  the  position,  it 
is  clear  that  there  can  be  no  valid  rate  unless  the  occupation  be 
such  as  to  be  of  value,  and  if  the  words  "  beneficial  occupation" 
are  to  be  understood  as  mereh'  signifying  that  the  occupation  is 
<if  value  (which  is  obviously  the  sense  in  which  the  phrase  is 
used  in  many  of  the  cases  cited  at  the  bar),  it  is  clear  that  a 
beneticial  occupation  is  essential  as  the  foundation  of  the 
rate;  but  it  is  equally  clear  that,  if  the  phrase  *  be  mider-  [*10] 
stood  in  this  limited  sense,  the  Mersey  Docks  and  Harbour 
IJoard  have  a  beneficial  occupation ;  for  they  actually  occupy  land 
as  docks,  and  in  virtue  of  that  occupation  receive  payments  from 
the  shipping  using  the  docks,  at  present,  greatly  in  excess  of  what 
is  necessary  to  maintain  the  docks.  Hereafter  tlie  charges  on 
shipping  may  be  reduced  so  as  greatly  to  diminish  the  revenue 
derived  from  this  occupation;  possibly  at  some  future  time  to 
ri'iider  it  no  greater  than  the  sum  requisite  to  maintain  the  docks; 
but  whilst  the  dues  on  shipping  are  maintained  at  llieir  jiresent 
rate,  it  is  clear  that  the  hypothetical  tenant  wnubl  gi\('  f<ir  the 
<iccupancy  of  the  dcjcks  as  at  present  enjoyed  l)y  the  ^fei'scy  I)<icks 
and  Harbour  Board  a  rent  greatly  in  excess  of  wh;it  wmild  be  nec- 
essary to  maintain  the  docks  in  a  state  to  command  that  rent. 

Where  there  is  an  actual  demise  of  property  to  an  occupier  who 
pays  rent  to  tl)e  owners  of  tlu^  pro]ierty  the  teiianl,  if  a  subject, 
is  rateable,  without  any  regard  to  the  purjiosc;  to  which  the  I'cnt  is 
applied.  It  is  immaterial  whether  the  hmdhird  (Uijoys  tlie  rent 
himself,  or  is  obliged  to  jiay  it  away  as  interest  to  umitgagees,  or 
even  (as  is  the  case  witli   tlu;  bmants  of  Crown  [n-oiieity)  jiays  it 
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iiiiu  tlie  Cons»)liii;U(.'(l  l-'iiiul,  (h-  tin'  j'livy  purse  of  the  Sovereign. 
The  occupier  in  each  case  is  rateable.  And  if  the  matter  were 
now  for  the  Hrst  time  to  be  determined  without  reference  to  the 
ilecisions,  it  woukl  seem  that  where  the  owners  of  the  property 
are  themselves  in  occupation  and  receive  the  value,  the  amount  of 
which  is  measured  by  the  rent  which  the  hyi)othetical  tenant 
would  give,  the  jmrposes  to  which  that  amount  is  apjilied  ought 
to  be  as  immaterial  as  if  tliere  had  been  a  real  demise  at  tliat 
rent ;  and  the  occupiers,  if  subjects,  ought  to  be  rated,  whatever  be 
the  object  for  which  the  property  is  occupied,  unless  some  special 
enactment  exempted  them.  But  the  decisions  have  now  settled 
that  there  is  an  exemption;  and  the  important  question  in  the 
present  case  is,  what  is  the  nature  of  the  occupation  and  of  the 
purposes  which  bring  the  occupiers'  case  within  that  exemption  ? 
And  on  this  question  the  decisions  are  to  some  extent  inconsistent, 
and  it  is  necessary  to  examine  them. 

The  Crown,  not  being  named  in  the  statute  of  Elizabeth,  is  not 
bound  by  it ;  and  consequently  the  overseers  cannot  impose  a  rate 
on  the  Sovereign  in  respect  of  lands  occupied  by  Her  Majesty,  nor 
on  those  occupied  by  her  servants  for  Her  Majesty. 

The  exemption  depends  entirely  on  the  occupier  and  not  on  the 
title  to  the  property.  The  tenants  of  Crown  property,  paying  rent 
for  it,  are  rateable,  like  all  other  occupiers ;  and  it  has  even  been 
determined  that  where  apartments  in  Hampton  Court,  a  royal 
palace,  were  gratuitously  assigned  to  a  subject,  who  occupied  them 
by  permission  of  the  Sovereign,  l)ut  for  the  subject's  benefit,  the 
subject  was  rateable  in  respect  of  her  occupation  of  this  royal 
']troperty.  Ber/.  v.  Zady  Emily  Ponsonhy,  3  Q.  B.  14.  On  the 
other  hand,  where  a  lease  of  private  property  is  taken  in  the 
name  of  a  subject,  but  the  occupation  is  by  the  Sovereign  or  her 
servants  on  her  behalf,  the  occupation  being  that  of  Her  Majesty, 
no  rate  can  be  imposed.  Lord  Amherst  v.  Lord  Sommers,  2  T.  K. 
372  (1  B.  B.  497). 

So  far  the  ground  of  exemption  is  perfectly  intelligible;  but  it 
lias  been  carried  a  good  deal  further,  and  applied  to  many  cases  in 
which  it  can  scarcely  be  said  that  the  Sovereign  or  the  servants 
of  the  Sovereign  are  in  occupation.  A  long  series  of  cases  have 
established  that  where  property  is  occupied  for  the  purposes  of  the 
government  of  the  countr)%  including  under  that  head  the  police, 
and  the  administration  of  justice,  no  one  is  rateable  in  respect"  of 
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such  occupation.  And  this  applies  not  only  to  property  occupied 
for  such  purposes  by  the  servants  of  the  great  departments  of 
State,  such  as  the  Post  Office  :  Siiiith  v.  Birmingham,  7  El.  &  B. 
483;  The  Horse  Guards:  Lord  Amherst  \.  Lord  Sommcrs ;  or  the 
Admiralty :  Reg.  v.  Stewart,  8  El.  &  B.  360,  —  in  all  which 
cases  the  occupiers  might  strictly  be  called  the  servants  of  the 
Crown ;  but  also  to  property  occupied  by  local  police :  The  Jus- 
tices of  La7icashire  v.  Shelf  ord,  El.  B.  &  El.  230 ;  to  county 
buildings  occupied  for  the  Assizes  and  for  the  Judges'  lodgings: 
Hodgson  v.  The  Local  Board  of  Health  of  Carlisle,  8  El.  &  B. 
230,  or  occupied  as  a  county  court:  Beg.  v.  The  Toivnshi])  of 
Manchester,  3  El.  &  B.  336,  23  L.  J.  M.  C.  48 ;  or  for  a  jail : 
Beg.  V.  Shepherd,  1  Q.  B.  170,  10  L.  J.  (N.  S. )  M.  C.  44. 

In  these  latter  cases  it  is  difficult  to  maintain  tliat  the  occu- 
pant:^ are,  strictly  speaking,  servants  of  the  Sovereign,  so  as  to 
makt  the  occiipation  that  of  Her  Majesty ;  but  the  purposes  are  all 
public  purposes  of  that  kind  which,  by  the  constitution  of  this 
comitry,  fall  within  the  province  of  Government,  and  are  com- 
mitttid  to  tlie  Sovereign,  so  that  the  occupiers,  though  not  perhaps 
striciJy  servants  of  the  Sovereign,  might  be  considered  in  con- 
miiili  casu.  These  decisions  are  uniform,  and  it  was  not  disputed 
at  ihe  bar,  that  tlie  exemption  applies  so  far;  but  there  is  a 
contiict  between  the  decisions  as  to  whether  the  exem])tion  goes 
further. 

There  are  several  cases  relating  to  charities  *  which  were  [*  J 1] 
mentioned  at  your  Lordships'  bar,  but  were  not  much 
pressed,  nor,  as  it  seems  to  us,  need  they  be  considered  now;  for, 
whatever  may  be  the  law  as  to  the  exemption  of  property  occupied 
for  charitable  purposes,  it  is  clear  tliat  tlie  docks  in  question  can 
come  within  no  such  exemption. 

There  is,  however,  one  case  on  this  subject,  that  of  J!e.c  v.  SI. 
Luke's  Hospit'd,  2  Burr.  1053,  which  it  is  necessar\  to  mttice  ^nx 
account  oi  the  oll'ect  which,  in  Jlex  v.  T'he  Commissioners  of 
Salter's  Load  Sluice,  4  T.  B.  430,  was  attril)Uted  by  Lord  Kenvon 
to  part  of  what  fell  from  Lord  Mansfield  in  that  casi;.  In  Jlex 
V.  St.  Luke's  Hospital  the  question  before  the  Court  was  whether 
Joseph  Mansfield  was  ratealde  as  occujder  of  St.  Luke's  Hos- 
pital;  but  the  Court  entered  into  the  larger  (piestion,  whether 
there  was  any  one  who  could  be  charged  as  occuijier;  saying  very 
tiulv,  that  UHicss  there  was  some  one  who  conld  ]h'.  so  cliargcd  no 
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r.ite  could  be  imposed.  Lord  Mansfield,  as  to  that,  is  reported 
Xo  liavi'  suid,  "  As  to  the  lessees,  mere  nuiuinal  tvusices  caniiol  Ik- 
esteemed  occupiers  or  rated  as  sucli. "  In  the  sul)se<|Ueiit  case  (■!' 
Jicx  V.  Si.  B((rfJiolo))uic\-<  lIosj)itnl,  4  Burr,  ^14t'^l^,  Lord  jMansfiki.h 
says  that  the  Corporation  of  London  "  aie  not  dc  fucto  tlie  o(U'U- 
piers  of  St.  Bartludoniew's  Ht)spital  :  tlie  poor  arc  the  occupiers ; 
hut  they  are  in)t  rateahle. "  This  may  perliaps  sh<i\v  tliat  Lonl 
ALvNSFlELl>  only  meant  to  lay  cknvn  the  }tosition  that  tliose  in 
^vhom  the  legal  e^-tate  is  vested  are  not  necessarily  the  occupicjs ; 
which  is,  no  doubt,  true:  no  one  could  contend  that  the  })erson  in 
"whom  a  term  assigned  to  attend  the  inheritance  had  vested,  could 
be  rated  as  occupier,  in  point  of  law,  of  the  estates  de  fecio  occu- 
pied by  his  cestui  que  tvv.sl.  But  if  Lord  Mansfield  meant  (as  it 
rather  seems  that  Lord  Kk.wox  thought  he  did),  that  the  persons 
in  actual  valuable  occupation  of  property  are  not  rateable  if  they 
occupy  in  a  merely  fiduciary  character,  it  is  a  position  wliirli 
cannot  be  maintained.  The  counsel  for  the  Mersey  Dock  and 
Harbour  Board,  at  your  Lordships'  bar,  did  not  attempt  to  nuiin- 
tain  any  such  general  position;  they  limited  themselves  to  con- 
tending that  such  was  the  law  where  it  was  a  public  trust ;  for 
which  they  cited  authorities  which  they  said  must  be  ovenuled 
unless  that  position  was  maintained.  And  we  think  they  \vere 
justified  in  so  saying;  but  we  also  tliink  that  there  are  conflicting 
decisions  which  must  be  overruled  if  it  is  maintained. 

The  first  case  in  which  the  })osition  was  advanced  that  trustees 
occupying  valuable  property,  but  i)rohibited  from  taking  any 
individual  benefit  from  it,  were  not  rateable,  seems  to  have  been 
Bex  v.  Tlie  Mayor  of  London,  4  T.  H.  21,  decided  in  1790.  There 
I\fr.  Justice  Bullek  in  his  judgment  says,  "  Xo^\'  it  has  l)een 
objected  that  they  aie  not  liable  to  this  rate,  because  they  hold  it 
on  a  public  trust;  but,  in  the  first  place,  it  does  not  appear  to  be 
the  case  of  a  trust  at  all,  and  if  it  did,  perhaps  the  conse([uence 
contended  for  would  not  necessarily  follow. "  It  certainly  seems 
that  the  doctrine  contended  for  was  not  at  that  time,  1790,  con- 
sidered as  established. 

Rer  V.  The  Commissioner. <i  of  Salterns  Load.  SI  nice  was  decided 
in  1792.  In  the  argument  the  clauses  of  the  Act  under  whicli 
the  Commissioners  held  were  referred  to,  and  argued  on ;  but  T.ord 
Kenyon's  judgment  does  not  a])])ear  to  have  proceeded  on  tlic 
ground  that  their  effect  wns  to  prohibit  the  pnynient  of  })!)(.i-'a"te. 
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He  says,  "'  The  trustees  have  a  bare  naked  trust,  not  coupled  with 
any  interest.  If  any  interest  resulted,  either  to  the  Commis- 
sioners or  to  the  owners  of  the  adjoining  laud  after  the  public 
]iurposes  of  the  Act  were  answered,  these  tolls  might  have  been 
rated.  But  it  is  admitted  that  all  the  money  which  is  collected 
under  this  Act  of  Parliament  must  be  expended  for  the  purposes 
of  the  Act,  and  therefore,  upon  the  ground  upon  which  the  Court 
])roceeded  in  Rex  v.  ;S^^.  Luke's  Hos^ntal,  namely,  that  tliere  was 
no  occupier,  these  Commissioners  are  not  liable  to  be  rated. " 

The  counsel  for  the  parish  and  township  in  the  cases  at  your 
Lordships'  bar  did  not  attempt  to  deny  that  this  decision  was  in 
favour  of  their  opponents ;  they  admitted  (and  we  think  quite 
properly  admitted)  that  the  decision  was  against  them,  but  they 
denied  that  it  was  law.  The  counsel  for  the  Mersey  Board  were 
fully  justified  in  relying  on  this  case,  as  entitling  them  to  the 
benefit  of  Lord  Kenyon's  judgment;  but  we  think  that  when  they 
proceeded  to  argue  that  the  decision  acquired  additional  authority 
because  it  w^as  acquiesced  in,  they  fell  into  a  fallacy.  When  the 
(Jourt  of  Queen's  Bench  has  decided  in  favour  of  a  rate,  those  wdm 
are  rated  may,  if  they  are  so  advised,  bring  replevin,  and  (subject 
to  tlie  question  whether  replevin  lies  in  such  case)  may  carry  the 
casc!  up  to  the  House  of  Lords;  and,  therefore,  wdiere  a  decision 
in  favour  of  a  rate  is  not  disputed  further,  it  may  properly  be  said 
to  be  acquiesced  in.  But  when  tlie  Court  of  Queen's  Bench  has 
decided  against  a  rate,  and  quashed  it,  there  is  no  way  whatever 
in  which  the  parish  officers  can  raise  tlie  question  again  ;  and 
acquiescence  in  a  decision  cannot  add  any  weight  to  it,  when  tliere 
is  no  possible  way  of  disputing  it. 

The  next  cases  to  be  found  in  the  I'eports  in  which  any 
similar  point  arose  were  those  of  *  Ilex  \.  The  Inhabitants  \*^'2] 
of  Liverpool,  7  B.  &  C.  61,  9  Dowl.  &  Ry.  780,  and  Rex  v. 
77?e  Trustees  of  the  River  Weaver  Navigation,  7  B.  &  C.  70,  in 
1827.  It  appears  that  in  1806  the  Liverpool  Sessions  made  an 
order  excluding  the  Liv-erpool  Docks  from  a  rate  for  lln'  ndicf  of 
the  poor  of  the  parish  of  Liverpool,  subject  to  a  i-asc  intended  in 
obtain  the  opinion  of  the  Court  of  King's  Ijcncli  on  tlic  (nicstion 
whether  the  Corporation  of  Liverpool  were  rateable  as  ucciqiieis 
of  the  docks;  and  that  in  1808  the  order  of  Sessions  was  con- 
firmed, but  under  what  circumstances  does  not  appear. 

The  late  Lord  Abin<;er  was  counsel   for  tlie  ])aris]i,  bnlh  in  tli;it 
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case  and  in  the  case  of  1827;  and  the  attorneys  of  the  Corporation 
of  Liverpool  in  1827  euiihl  not  be  ignorant  <jf  the  circumstances 
attending  the  conlirniation  of  the  order  of  Sessions  in  1806.  Yet 
on  the  argument  in  the  case,  reported  in  7  Barn.  &  Cress.,  neither 
side  alhides  to  wliat,  if  a  decision  at  all,  must  have  been  precisely 
in  point.  It  seems,  therefore,  probable  that,  though  the  rule 
confirming  the  order  in  1808  is  not  drawn  up  as  by  consent,  the 
former  case  was  compromised,  and  that  there  was  no  decision  of 
the  Court  in  1808. 

However  this  niay  be,  there  can  be  no  doubt  that  the  Court  of 
King's  Bench,  in  1827,  acted  upon  the  authority  of  Hex  v. 
Salter's  Load  Sluice;  Lord  Tenteeden  saying,  in  liex  v.  Tlie 
Inhabitants  of  Liverpool,  "  Here  the  trustees  were  not  occupieis  in 
the  ordinary  sense  of  the  word,  and  no  profit  was  received  for  the 
use  of  any  person ; "  and  Mr.  Justice  Bayley  saying,  "  The  prin- 
ciple of  this  decision  is  applicable  to  the  case  of  Hex  v.  The 
Trustees  of  the  River  Weaver  Navigation.  There  the  surplus  tolls 
remaining  over  and  above  the  expenses  of  supporting  the  naviga- 
tion were  to  be  applied  to  the  repairing  and  maintaining  of 
bridges  and  highways.  Those  were  public  purposes,  and  as  no 
part  of  the  moneys  received  could  be  applied  to  private  purposes, 
those  moneys  were  not  rateable  in  the  hands  of  the  trustees. " 

There  is  no  dispute  that  those  two  decisions,  if  they  are  to  be 
followed,  are  decisive  in  favour  of  the  Mersey  Docks  and  Harbour 
Board,  at  least  in  the  first  of  the  cases  at  your  Lordships'  Ijar,  and 
reduce  the  case  of  The  Oversec7\s  of  Birhenltcdd,  2  El.  &  B.  148,  to 
that  point  mentioned  in  your  Lordships'  third  question. 

The  next  case  to  which  it  is  necessary  to  call  attention  is  that 
of  Tlie  dovrrnors  of  the  Bristol  Poor  v.  Waite,  5  Ad.  &  E.  1, 
decided  in  1836.  In  that  case  the  governors  of  the  Bristol  poor 
had  taken  property  for  the  purpose  of  putting  out  their  poor  there. 
A  rate  had  been  imposed  on  them  in  respect  of  this  occupation, 
and  was  levied  by  distress.  The  governors  of  the  Bristol  poor 
brought  replevin  for  the  purpose  of  questioning  the  validity  of 
this  rate.  In  the  judgment  of  the  Court  the  point  raised  is  said 
to  be  "  whether  the  plaintiffs  were  such  occupiers  of  the  property 
as  to  be  rateable  to  the  poor. "  And  the  decision  was  that  they 
were.  The  Judges  who  decided  this  case  probably  did  not  sup- 
pose that  they  were  deciding  anything  inconsistent  witli  tlie  deci- 
sions in  Beo:  v.  Salter  s  Load  Sluice  and  Rex  v.   Tlie  Inhabitants 
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of  Liverpool  and  Bex  v.  The  Trustees  of  the  River  Weaver  Navi- 
gation, which  appear  not  to  have  been  cited  on  the  argument,  or 
brouglit  to  their  notice.  But  we  do  not  see  how  the  cases  can 
stand  together.  The  governors  of  the  poor  of  Bristol  were  as 
much  bare  naked  trustees  having  no  personal  interest  in  the  occu- 
pation of  this  property  as  the  Commissioners  of  Salter's  Load 
Sluice :  and  if  the  one  set  of  trustees  were  on  that  ground  not 
occupiers,  we  do  not  see  how  tlie  others  could  be  occupiers :  and  if 
the  application  of  the  surplus  funds  of  the  Weaver  Navigation  to 
the  bridges  and  highways  of  Cheshire,  so  as  to  be  in  relief  of  the 
county  rate,  was  a  public  purpose  rendering  the  trustees  of  that 
navigation  not  rateable,  it  is  difficult  to  see  why  the  application 
of  whatever  value  was  derived  from  the  lands  occupied  by  the 
governors  of  the  Bristol  poor  to  the  maintenance  of  the  poor  of 
Bristol,  and  so  in  relief  of  the  poor-rate  of  the  city  of  Bristol,  was 
not  a  public  purpose  also.  We  think  that  in  this  case  tlie  Court 
of  King's  Bench,  probably  without  being  aware  of  it,  came  to  a 
decision  inconsistent  with,  and  therefore  shaking  the  authority 
of,  Rex  v.  Salter's  Load  Sluice,  Rex  v.  Liver'pool,  and  Rex  v.  The 
Trustees  of  the  River  Weaver  Navigation. 

The  decision  in  The  Governors  of  the  Bristol  Boor  v.  Waite  has 
been  repeatedly  acted  upon,  and  never  questioned  that  we  know 
of.  As  the  decisions  in  this  case,  and  those  which  followed  it, 
were  decisions  in  favour  of  the  rate,  and  consequently  might  have 
been  questioned  in  replevin,  the  acquiescence  in  them  does  add 
something  to  their  authority. 

The  Municipal  Corporation  Act  (5  &  6  Will.  IV.  c.  76)  re- 
stricted the  power  of  the  municipal  corporations  named  in  Sched- 
ules A  and  B  to  that  Act,  over  what  had  been  their  private 
estates,  and  compell('(l  them  to  pay  the  net  proceeds  into  the 
Borough  Fund,  which  was  ap[)liciil)l('  fiist  to  the  payment  of 
the  existing  debts  of  the  corpoiation,  and  tlien  U>  the  cnj-poration 
expenses;  and  the  surplus,  if  any,  for  the  public  l)enetit  of  the 
inhabitants,  and  the  improvement  of  the  Ijorough.  'J'he 
Court  of  Queen's  Bench,  in  Rer/.  v.  The  Ma//or,  <IV. ,  *  of  [*]:'>] 
Liverpool,  9  Ad.  &  E.  435,  decicled,  in  1839,  tliat  the  dliict 
of  this  enactment  was  to  render  the  corporations  no  longer  liable 
to  1)6  rated  in  respect  of  any  property  occujiied  by  them.  Thr 
reason  given  by  the  Couit  for  tliis  decision  wiis  that  thoy  fmuid 
"  the  principle  settled  l)y  tin;  decisions  already  madr,  and  fell  it 
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U>  be  iheii  lUily  tn  ;u'l  u\)on  them,  and  not  njiun  tlic  aiipreliension 
of  any  inconvenient  or  unforeseen  consequences,  to  question  or 
weaken  tlieir  authority. "  They  proceed  to  state  tlie  cases  of  Jicx 
V.  Linrpodl  and  Jiv.f  v.  The  Trustees  of  the  Jiii-cr  Weaver  Naviga- 
tion, and  .>^ay  that,  "  We  feel  it  to  be  impossible,  substantially,  to 
distinguish  these  cases,  and  especially  the  latter,  from  the  present. 
Tlie  extent  and  approximation  to  something  like  national  IjeneHt 
are  in  kind,  and  almost  in  degree,  the  same.  The  public  in  the 
one  case  is  the  same  town  of  Liverpool,  in  the  other  the  county  of 
Chester. "  The  Court  do  not  explain  why  the  same  argument  did 
not  avail  in  The  Governors  of  the  Bristol  Poor  v.  Waite,  where 
the  city  of  Bristol  was  held  not  to  be  the  public ;  but  they  did  not 
intend  tf»  depart  from  that  decision,  and  in  the  same  year  acted 
upon  it,  in  Bey.  v.  The  Guardians  of  Walling  ford,  10  Ad.  &  E. 
259,  in  which  latter  case  an  attempt,  but,  as  it  seems  to  us,  not 
a  successful  one,  is  made  to  reconcile  the  decision  with  that  in 
Beg.  V.    The  Maijor,  lir.  of  Liverpool. 

Mr.  Justice  Crompton,  in  Beg.  v.  Cliirton,  1  El.  <t  El.  516,  28 
L.  J.  M.  C.  131,  stated  that  the  decision  in  Reg.  v.  The  Mayor, 
&c.,  of  Ziverjjool  created  at  the  time  great  surprise.  We  think, 
however,  that  the  conclusion  come  to  by  the  Court  in  that  case 
does  logically  follow  from  the  decisions  in  Bex  v.  Lirerjwol  and 
Bex  V.  The  Trustees  of  the  Biver  Weaver  Navigation,  and  that  the 
Court  in  that  case  had  to  choose  whether  they  would  consider  it 
a  reductio  ad  absurdum,  and  say  tliat  decisions  leading  to  such  a 
conclusion  must  be  wrong  in  principle,  or  to  say  that,  the  deci- 
sions being  binding  on  them,  they  must  hold  that  the  conclusion 
was  not  wrong.  They  adopted  the  latter  course,  apparently  not  at 
that  time  perceiving  that  it  was  inconsistent  with  the  principle 
of  their  own  decision  in  The  Governors  of  the  Bridol  Boor  v. 
Waite.  A  few  years  later,  the  Court  of  Queen's  Bench,  in  several 
cases  to  be  presently  cited,  adopted  the  former  course,  and  the 
question  now  pending  in  your  Lordships'  House  seems  to  us  to 
be,  in  substance,  which  set  of  decisions  are  to  be  followed  in 
future  ? 

The  effect  of  the  decision  in  Beg.  v.  llie  Mayor,  &c.,  of  Liver- 
pool, was  immediately  nullified  by  the  4  &  5  Vict.  c.  48 ;  but 
that  enactment  did  not  declare  the  decision  erroneous.  On  the 
contrary,  the  Act  was  couched  in  language  which,  tlutugh  not 
declaring  the  decision  to  be  law,  indicates  that  the  iiamcrs  of  the 
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Act  tlKHight  that  it  was  law ;  and  the  fact  that  an  Act  couched  in 
such  tei'nis  was  passed  by  the  Legishitiiie  aft'oids  an  argument,  of 
more  or  less  weight,  that  the  error  of  the  Court,  if  it  was  one,  was 
acquiesced  in,  and  had  become  coiimiunis  error. 

This  is,  we  think,  the  latest  authority  in  point  of  date  relied  on 
by  the  counsel  for  the  Mersey  Docks  and  Harbour  Board. 

The  next  case  in  order  of  date  was  Bey.  v.  Badcock,  6  Q.  B.  787, 
in  1845.  In  the  jiidgment  of  the  Court  the  conflicting  cases  aie 
cited.  Tlie  Court  does  not  attempt  to  reconcile  them;  but  o)>- 
serves  that  in  all  the  cases  where  the  occupation  was  held  to  lu- 
of  such  a  public  nature  as  to  exempt  the  property  from  rateabil- 
ity,  "  the  public,  as  such,  unlimited  by  the  bounds  of  county, 
borough,  or  parish,  had  a  direct  interest  in  the  benefit  which  the 
application  of  the  funds  produced, "  and  that  the  case  then  before 
them  did  not  come  within  that  principle.  The  passage  here 
cited  has  been  repeatedly  quoted  with  approval  as  giving  tlie  tiiu^ 
principle  of  exemption.  It  does  include  all  the  cases  alread^• 
cited,  in  which  the  occupation  was  for  the  purposes  of  goveiii- 
ment.  I]ut  the  principle  thus  laid  doM^n  cannot  be  made  to 
embrace  either  Bex  v.  The  Trustees  of  the  Birer  Weaver  Naviyu- 
tion,  where  the  funds  were  applicable  to  the  relief  of  the  county 
rate  of  Cheshire,  or  Beg.  v.  The  Mayor,  du-.,  of  Liter [lool,  where 
the  funds  were  brought  into  the  borough  fund  in  relief  of  the 
borough  rate  in  that  particular  borough. 

In  Beg.v.  The  Overseers  of  Longivood,  13  Q.  B.  116,  18  I..  J. 
M.  C.  65,  in  1849,  the  Court  of  Queen's  Bencli,  acting  u^xm  the 
principle  laid  down  in  Beg.  v.  Badeoek,  held  tliat  the  Commis- 
sioners of  the  Huddersfield  Water  Works  were  rateable  to  the 
relief  of  the  poor. 

All  the  cases  which  we  have  hitlierto  cited  were  decided  before 
Lord  Campbell  took  his  seat  upon  the  Bench.  It  is  right  to 
notice  this,  for  it  has  often  been  supposed,  and  indeed  was  said  in 
the  argument  at  your  Lordships'  bar,  tliat  the  decisions  in  his 
time,  on  the  subject  of  the  exemption  from  rates,  were  innova- 
tions introduced  in  consequence  of  his  strong  individual  opinion 
that  the  exem])tions  from  rateability  had  Ikhmi  cairicil  fuithcr 
than  was  warranted  by  law  or  reason  ;  but  we  think  that  tlic  eases 
which  we  have  cited  sliow  that  l)efore  he  came  upon  the  Hench, 
tliat  opinion  had  been  entertained  and  aetcul  upon,  and  tliat 
in  consequence  the  decisions  had  got  into  such  a  state  *  as  [*  14] 
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to  be  iiHiMisistent  witli  vavh  other;  so  that  it  had  become  neces- 
sarv  to  overrule  one  set  of  the  inconsistent  decisions,  unless  the 
law  was  to  be  administered  without  any  reference  to  principle, 
deciding  each  case  as  it  arose,  according  as  the  facts  might  be 
supposed  to  approximate  more  nearly  to  those  in  tlie  t)iic  set  of 
decisions  or  the  other. 

Sev-eral  cases  were  decided  in  Lord  Cami'Ljell's  tiinc  whicli 
closely  resembled  that  of  the  Hudderstield  Commissioners  (7%.  v. 
Lonjivood),  and  which  were  decided  in  the  same  way  without 
rendering  it  necessary  to  go  further  than  had  been  done  in  that 
case,  until,  in  1852,  the  case  of  The  Overseers  of  Birkenhead  v. 
The  Trustees  of  Birlenheud  arose.  Mr.  Justice  Ckomptox  was  a 
party  to  that  decision,  and-,  in  The  Tyne  Improvement  Commis- 
sioners V.  Chirton  he  has  given  some  account  of  the  deliljerations 
on  that  case  (though  his  observations  were  misunderstood  by  the 
reporter),  and  he  repeated  it  during  the  argument  in  the  Ex- 
chequer Chamber  of  the  case  at  bar.  It  appeal's  that  this  learned 
Judge  was  at  first  startled  at  being  called  upon  to  act  on  a  prin- 
(nple  in  direct  opposition  to  the  considered  decision  of  the  Court 
of  Queen's  Bench,  in  Rerj.  v.  The  Mayor,  &c.,  of  LiverjJool,  though 
he  had  always  thought  that  decision  wrong ;  and  that  he  was  the 
more  unwilling  to  act  in  direct  contradiction  to  that  case,  because 
the  Legislature,  in  the  4  &  5  Vict.  c.  48,  when  enacting  that  the 
decision  should  no  longer  be  practically  ojjerative,  did  not  ex- 
press any  disapprobation  of  the  principle  of  the  decision,  but 
rather  used  language  seeming  to  assume  that  it  was  good  law ; 
and  he  doulited  whether  tlie  case  should  not  be  followed,  though 
not  approved  of,  leaving  it  to  the  Legislature  to  correct  it.  The 
rest  of  the  Court  thought  that  the  time  had  come  when  the  Court 
could  uo  longer  halt  between  two  sets  of  decisions,  but  must 
follow  that  which  was  law;  and  Mr.  Justice  Cro.mpton  ulti- 
mately agreed  with  them.  Lord  CaxMPBELL,  in  his  judgment 
(perhax^s  out  of  deference  to  the  doubts  which  Mr.  Justice  Cromp- 
Tox  had  at  first  entertained),  seeks  to  avoid  expressly  oveiTuling 
the  previous  decisions;  and  suggests  that,  perhaps,  Rex  v.  The 
Commissioners  of  Salter's  Load  Slniee  and  Bex  v.  Liverjwol  may 
be  distinguishable  on  the  ground  that  the  private  Acts  in  those 
cases  were  construed  by  the  Courts  as  amounting  to  a  prohibition 
to  pay  poor-rate.  But  the  counsel  on  both  sides  at  your  Lord- 
ships' bar  agreed  that  no  such  distinction  could  be  mniiitaiuod ; 
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-and  we  think  that  neither  Lord  Ken  yon  nor  the  Court  of  Kincr's 
Eench  in  Lord  Tenterden's  time  proceeded  on  any  such  ground. 
And  in  the  subsequent  cases  of  The  River  Lea  Navigation,  19  J.  P. 
919,  and  The  Tyne  Improvement  Commissioners  v.  Chirton,  in 
1859,  no  such  distinction  was  made.  The  Court  of  Queen's 
Bench  in  that  last  case  acted  upon  the  broad  principle  that 
though,  where  the  property  was  occupied  for  public  purposes, 
"'  such  as, "  says  Lord  Campbell,  "  a  post-office  or  a  military  store 
■depot,  where  the  purposes  for  which  the  property  is  occupied  are 
purposes  created  by  the  Government  of  the  country,"  there  was 
iiu  rateable  occupier,  the  occupation  of  a  public  dock  was  not  an 
occupation  for  such  public  purposes,  and  that  the  Commissioners 
occupying  such  a  dock  were  rateable  in  respect  of  the  value  of 
that  occupation,  estimated  according  to  the  rule  laid  down  in  the 
Parochial  Assessment  Act,  unless  an  exemption  was  conferred  by 
some  subsequent  statute ;  and  that  the  enactments  in  the  Tyne 
Improvement  Acts  as  to  the  application  of  the  rates  received 
(which  are  in  substance  the  same  as  those  in  the  Liverpool  Acts), 
did  not  amount  to  such  an  exemption ;  and  Mr.  Justice  Cromp- 
TON,  after  stating  his  former  doubts  when  the  Birkenhead  Case 
was  argued,  said  that  he  now  thought  that  case  laid  down  the 
proper  rule.  This,  we  think,  must  be  considered  as  the  rule  now 
acted  upon  in  practice  in  the  Court  of  Queen's  Bench. 

Such  being  the  state  of  the  authorities,  it  seems  to  us  no  longer 
possible  to  support  the  decisions  relied  on  by  the  counsel  for  tht^ 
Mersey  Docks  and  Harbour  Board.  We  quite  agree  that  it  is 
very  desirable  to  adhere  to  decided  cases,  thougli  this  pilnciple 
may  be  carried  too  far.  It  has  been  forcibh'  remarked  l)y  an 
American  author  of  repute,  1  Phillips  on  Insurance,  393,  -- 
Note  g,  tliat  where  the  objection  to  the  decisions  "  is  inconsist- 
ency with  admitted  fundamental  ])rinciples,  it  is  an  adhering  to 
an  inconsistency  and  contradiction,  and  tends  to  reduce  jnrispru- 
<lence  from  a  science  to  an  aggregation  of  dogmas."  Still  the 
inconvenience  caused  by  the  unsettling  the  law  and  disturbing 
what  was  quiet  is  so  great,  that  we  agree  that  even  a  Court  nf 
error  shoidd  be  slow  to  reverse  decisions  which,  though  originally 
wrong,  have  long  been  uniform.  When  sucli  is  the  case,  it  may 
often  be  proper  to  persevere  in  the  erroi',  and  leave  the  remedy  to 
the  Legislature.  It  may  be  that,  if  the  attention  of  the  Couit  of 
Kintr's  Bench  had  in  1(S36  T)een  called  to  the  case  of  Rc.r  v.  Liri  r- 


404  RATING. 

Ho.  1. — Jones  v.  Mersey  Docks,  6u. ;  Mersey  Docks,  ^c.  v.  Cameron,  35  L.  J.  M.  C.  14, 15. 

jnio!  ;iiul  7iV,'-  V.  T/ic  Jiircr  ]rc((vcr  Navigation,  before  they  de- 
rided The  Governors  <>/  the  JJristol  Poor  v.  Waite,  this  principle, 
which  is  strongly  laid  down  in  Crease  v.  Saivle,  2  Q.  B.  862, 
would  have  led  them  to  decide  The  Governors  of  the  Bristol  Poor 
V.  Wditc  otherwise  than  they  did.  But  all  this  inconvenience 
has  been  already  incurred ;  the  recent  decisions  have  been 
[*15]  such  as  to  disturb  the  quiet  state  of  things,  and  a  *  decision 
of  your  Lordships'  House  afhrming  Bex  v.  Liverpool  and 
the  non-rateability  of  the  Liverpool  Docks  must  reverse  the  deci- 
sion in  I'hc  Tijne  Commissioners  v.  Chirfon,  and  render  the  docks 
in  the  Tyne  rateable.  And  such  a  decision,  though  not  neces- 
sarily reversing  the  numerous  decisions  based  on  The  Governors 
of  the  Br  idol  Poor  v.  Waite,  l)y  which  poor-houses  and  gasworks 
and  waterworks  in  the  hands  of  public  trustees  have  l)een  held 
rateable,  must  greatly  shake  their  authority  and  disturb  a  prin- 
ciple of  rating  now  generally  adopted  throughout  the  country. 
The  balance  of  convenience,  if  that  be  a  legitimate  consideration, 
is  now  in  favour  of  adhering  to  the  more  recent  decisions.  And 
if  we  view  the  case  on  principle,  without  regard  to  the  decisions 
either  way,  it  seems  to  us  clear  that  the  Mersey  Docks  and 
Harbour  Board  ought  to  be  rated. 

The  counsel  referred  to  many  expressions  in  the  local  Acts, 
showing  that  the  Mersey  Docks  were  thought  likely  to  confei- 
great  public  benefit,  and  to  be  very  advantageous  to  the  comniorc 
of  this  country;  and  there  is  no  doubt  that  that  expectation  li;is 
been  realised,  and  that  these  docks  are  of  great  public  benefit ; 
but  not  more  so  than  the  docks  in  the  river  Thames,  all  of  v.-hiclt 
are  in  the  hands  of  private  companies,  and  are  undoubtedlx" 
rateable. 

The  rate  is  imposed,  not  in  respect  of  the  value  of  the  benefit 
conferred  on  the  public,  or  that  portion  of  it  which  uses  the  dock, 
l)ut  is  on  the  occupiers  of  the  docks  in  respect  of  the  value  to  thcni 
derived  from  the  payments  taken  for  that  use.  And  we  think  it  im- 
possible to  point  out  any  real  distinction  in  this  respect  between  the 
occupation  of  a  dock  formed  by  a  company  under  an  Act  of  Parlia- 
ment incorporating  the  Companies  Clauses  Act  and  the  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847,  and  the  occupation  of  the 
Mersey  Docks  by  the  Mersey  Docks  and  Harbour  Board. 

A  company  forming  a  dock  under  an  Act  of  Parliament  incor- 
porating these  Acts  is  bound  to  maintain  the  docks,  and  to  keep' 
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liarbour  masters  and  other  officers  there,  and  to  allow  the  public 
to  use  the  dock  on  payment  of  the  rates,  and  to  allow  Her 
^Majesty's  vessels  to  use  it  without  making  any  payment;  and  by 
these  means  they  confer  a  lienetit  on  the  public:  the  companv,  bv 
virtue  of  its  occupation,  receives  the  rates  on  shipping  using  the 
(locks,  and  the  amount  thus  received  is  applicable  to  keeping  up 
tlie  docks,  and  then  to  paying  interest  on  the  loans,  the  amount 
of  which  is  limited,  and  then  in  paying  dividends  on  the  share 
capital ;  and  it  is  common  to  have  a  maximum  limit  ])ut  on  thi> 
rate  of  the  dividend ;  when  that  maximum  dividend  is  readied, 
the  rates  must  1)e  lowered.  It  is  indisputable  tliat  a  company 
thus  occupying  a  dock  is  an  occupier,  and  rateable  as  such.  Now 
if,  without  in  any  way  altering  the  mode  in  which  the  docks  are 
enjoyed  by  the  public,  or  altering  the  rates  leviable,  or  changing 
the  harbour-masters  and  others  who  manage  it,  we  change  the 
name  of  the  liody  who  occupy  it  from  that  of  "  the  company  "  to 
that  of  "the  board;"  and  if,  instead  of  "the  company"  paying 
to  the  shareholders  a  maximum  dividend  on  their  capital,  the 
"  board  "  pay  to  the  same  individuals  the  same  identical  sums, 
but  call  them  "  interest  on  ])onds  "  instead  of  "  maximum  di\'i- 
dend  on  share  capital,"  what  difference  does  this  make  ^  11'  Jii' 
V.  JAverpnol  is  to  be  supported,  it  makes  this  difl'erence,  that  what 
was  formerly  an  occupation  in  respect  of  which  the  comjiany  was 
rateable  has  l)y  this  change  of  name,  witliout  any  change  in  tin- 
thing,  become  an  occupation  for  public  ])urposes,  for  which  the 
board  is  not  rateable.  If  the  decision  in  Thr.  Ttjnc  CominissiniHTs 
x.  CJiirton  is  to  be  supported,  the  cliange  in  name  makes  no  diller- 
ence  in  tlie  rateability. 

We  think  the  latter  the  correct  view  of  the  law,  and  therefore 
wi^  answer  your  Lordships'  first  question  in  the  affirmative. 

We  now  proceed  to  answer  the  second  question  put  b}-  your 
hordsliips.  And  we  are  of  o]»inion  that  there  is  nothing  in  I  he 
matters  referred  to  in  your  Lordships'  (|ues(ions  lo  cxcniiii  thr 
lioard   froni  being  rated   in  resyject  of  their  oiciijial  ion. 

We  liave  already,  in  answering  your  Loidships'  Iji^i  (jiicsiion. 
given  our  icasons  for  thinking  that  tlie  ]iur];)osos  to  wliirh  the 
rates  are  a])plieidile  ajc  not  such  as  to  exenqit  tliem  fiom  r;ite- 
ability ;  and  we  me  turllier  of  opinion  that  tlu!  ellecl  of  the 
■statutes  applicable  to  tlie  Livei])ool  Docks  is  not  such  as  lo 
■exempt  them   from  the  [laymrnj  of   i)(.oi-ial(!.      Tlu've  me  no  nega- 
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ti\i'  Wdiils  jiroliiliitiii^^  llic  a]i]iliciiti(Hi  (•!'  the  rules  to  payiueiit  nf 
ilie  pi»oi-rale.  And  we  think,  in  conformity  with  the  decision 
in  The  Tijne  Coniiii issioners  v.  Chirton,  tliat  enactnients  directing 
that  the  revenne  sliall  he  ap["lied  tit  certain  pnr^itises  and  no  others 
are  directory  only;  and  mean  that  after  all  charges  imposed  hy 
law  on  the  revenue  have  been  discharged,  the  surplus  or  fiec 
icxenue,  which  otherwise  might  have  been  disposed  of  at  the 
pleasure  of  the  recipients,   shall  he  applied  to  these  purposes. 

"We  have  only,  therefore,  to  consider  the  reasons  on  which  the 
Court  of  Exchequer  Chamber  based  their  decision  in  the  tirst  of 
the  present  cases ;  and,  with  very  great  respect  for  those  who 
concurred  in  that  judgment,  we  think  that  they  acted  on  a  prin- 
ciple sound  in  itself,  but  not  applicable  to  the  case  before  them. 

Where  an  Act  of  Parliament  has  received  a  judicial  construc- 
tion p\itting  a  certain  meaning  on  its  words,  and  the  Legis- 
[*  16]  lature  in  a  *sul)sequent  Act  in  pari  materia  use  the  same 
words,  there  is  a  presumption  that  the  Legislature  used  those 
words  intending  to  express  the  meaning  which  it  knew  had  been 
put  upon  the  same  w"ords  before ;  and,  unless  there  is  something  to 
rebut  that  presumption,  the  Act  should  be  so  construed,  even  if 
the  words  were  such  that  they  might  originally  have  been  con- 
strued otherwise.  And  if  the  decision  in  Ilex  v.  Liverpool  had 
been  that  certain  words  used  in  the  former  Acts  had  amounted  to 
an  exemption  from  poor-rate,  and  those  same  words  had  been  re- 
peated in  the  subsequent  Acts,  it  would,  on  this  principle,  have 
been  a  fair  inference  that  the  Legislature  intended  by  using  the 
^ame  words  to  give  the  exemption.  But  this  is  not  the  case  here. 
The  Legislature  had  by  former  Acts  conveyed  to  the  trustees  the 
docks  to  be  held  for  certain  purposes.  The  Court  of  King's 
Jiench  had  decided  that,  as  an  incident  of  law,  those  who  held 
land  for  such  purposes  were  not  rateable  to  the  relief  of  the  poor. 
When  the  Legislature  again  in  fresh  Acts  used  the  same  language, 
it  showed  that  they  intended  to  convey  the  land  to  be  occupied 
for  tlie  same  purposes ;  and  that  if  the  law  did  annex  non-rate- 
ability  as  an  incident  to  such  an  occupation  the  Legislature  had 
no  objection.  But  it  did  not  afford  any  argument  that  the  Legis- 
lature intended  to  annex  that  incident  in  case  it  should  be 
discovered  that  it  was  not  annexed  by  law.  And  the  clauses 
enacting  that  the  warehouses  should  be  rated  carry  this  argument 
no  further. 
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During  the  course  of  the  argument  at  your  Lordships'  bar  the. 
Lord  Chancellor  put  the  case  of  an  express  recital  in  the  Act, 
to  the  effect -that  it  liad  been  decided  in  liex  v.  Liver puol  that  the 
dock  trustees  were  not  liable  to  poor-rate  in  respect  of  land  occu- 
pied by  them,  and  that  it  was  expedient  that  no  such  exemption 
should  be  given  to  them  in  respect  of  the  occupation  of  new  ware- 
houses acquired  under  the  new  Act,  and  then  after  that  recital  an 
enactment  in  the  terms  in  which  it  is  now  expressed.  And  he 
asked  the  counsel  at  your  Lordships'  bar  two  questions :  First, 
whether  such  a  recital  could  be  construed  to  amount  to  a  declara- 
tory enactment  that  the  decision  in  Rex  v.  Liverpool  was  good 
law  ?  Secondly,  whether  the  Acts  framed  as  they  were  could  have 
a  greater  effect  than  they  would  have  had  if  framed  with  such  an 
express  recital  ?  The  counsel  for  the  Mersey  Docks  and  Harbour 
Board  were  not  able  to  give  any  answer  to  those  questions  that 
would  support  the  decision  of  the  Court  of  Exchequer  Chamber. 
Mr.  Justice  Blackburn  (the  only  Judge  who,  being  a  party  to 
the  decision  in  the  Exchequer  Chamber,  was  also  present  at  tlie 
argument  at  your  Lordships'  bar)  admits  that  he  cannot  answer 
them,  and  his  inability  to  do  so  has  led  him  to  change  the  opin- 
ion which  he  entertained  when  in  the  Exchequer  Chamber.  We 
have  no  reason  to  believe  that  the  other  Judges  who  joined  in 
that  judgment  have  changed  their  opinion.  We  have  most  sin- 
cere deference  for  their  judgment ;  and  as  we  have  had  no  oppor- 
tunity of  hearing  what  answer  they  would  have  made  to  the  wa\- 
the  case  has  been  put  in  your  Lordships'  House,  it  is  with  dilii- 
dence  that  we  have  formed  our  opinion  that  they  have  misapplied 
the  ground  of  their  decision ;  but  entertaining  that  opinion,  we 
are  bound  to  express  it. 

We  therefore  answer  your  Lordships'  second  question  in  tbe 
negative. 

The  answers  which  we  give  to  the  first  and  second  questions  ])ut 
by  your  Lordships  in  effect  answer  the  third  question.  Tn  oui- 
opinion  the  liability  to  poor-rate  is  imposed  on  the  ]k)ard  by  the 
general  law,  and  not  by  virtue  of  the  sections  of  the  Act  i-efencd 
to.  We  therefore  answer  your  Lordships'  last  ([ucslion  in  tbe 
negative. 

Byles,  J.  :  — 

In  answer  to  your  Lordships'  first  question,    T  am  »if  (i]iiiiii>ii 
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ilwil    lliL'    ^IcTsey   Docks    and   llailiour    rxianl    are   not    occupiers 
within   the  true  meaning  of  the  statute  43  Kliz. 

Xo  ilouht  they  are  occupiers  in  the  strict  legal  sense  ot"  that 
word,  that  is  to  sa}  ,  ihcy  are  in  possession  of  tlie  land,  and  me 
the  proper  parties  to  bring  an  action  of  trespass.  But  the  sense 
in  which  your  Lordships  use  the  word  "occupiers,"  is  the  sens;' 
in  which  it  is  used  in  the  earlier  leading  eases  on  the  subject,  antl 
that  sense  must  be  borne  in  mind  in  order  to  miderstand  tlxisc 
cases. 

I  conceive  that  the  occupation,  to  be  an  occupation  within  the 
statute,  must  be  a  beneficial  one.  The  jate  is  to  be  raised 
"  according  to  the  ability  of  the  parish,"  and  "  by  taxation,"  both 
Avhich  expressions  impoit,  first,  that  the  occupation  is  to  produce 
profit  or  pecuniary  lienefit  to  the  occupier  himself,  or  some  one 
whom  he  represents,  and  secondly,  that  each  assessment  is  to  lu; 
in  proportion  to  that  benefit.  This  construction  is  fortified  by 
the  consideration  that  the  statute,  when  it  was  passed,  authorised 
an  assessment  in  respect  of  personal  as  well  as  of  real  property. 

Accordingly,  such  has  been  the  construction  of  the  statute  from 
the  earliest 'times ;  indeed,  it  may  be  said  that  such  was  tlie  con- 
temporaneoug  exposition.  The  date  of  the  statute  is  1601.  It 
was  stated  at  your  Lordships'  bar  that  the  first  edition  of  Dal- 
ton's  Justice  was  puldislied  a  year  or  two  after  that  date,  and 
that  the  author  in  that  edition  says,  that  the  overseers  are  to  laise 
the  rate  by  taxing  the  occupiers,  "  proportioning  them  to  an  annual 
benefit. "  I  have  not  had  access  to  the  earlier  editions  of  this 
work,  but  certainly  those  words  are  repeated  in  the  fifth  editiitn 

published  in  IBoo. 
[*17]        *  It  seems,  therefoie,  ]iliiiu  from  the  object  ()f  the  Act, 
fri)m   its  words,  aiid   from   the  eailiest  exposition,  tint  thi' 
occupier    must,     in    order    to    l)e    rateal)le,    enjoy    a    beneficial 
occupation. 

Tt  is  not  essential  that  this  occupation  sliould  be  for  the  indi- 
vidual benefit  of  the  occupier  himself;  it  may  be  for  the  benefit 
of  another;  it  may  be  for  tlie  benefit  of  a  plurality  of  other  pei- 
sons,  —  of  a  considerable  nundjer  of  other  persons,  • —  or  even  of  a 
number  not  certainly  defined,  but  limited  by  locality  or  other 
circumstances.  Yet  I  conceive  that  if  the  property  be  occupied 
for  the  benefit  not  of  a  number  of  individuals  more  or  less  defined, 
but  for  the  benefit  of  the  public  at  large,  then  it  is  not  rateable: 
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This  conclusion  seems  to  me  to  lie  the  result  of  a  long  series  of 
autliorities. 

r  do  not  rely  on  the  exemption  of  the  Crown  ;  for  that  exemp- 
tion would  take  place  on  the  principle  that  the  Crown  is  not 
])ound  by  an  Act  of  Parliament,  unless  named  therein.  But 
even  this  exemption  is  mertdy  personal,  for  tenants  of  the  Crown 
ociMipying  for  their  private  benefit  are  rateable. 

"VMiether  occupiers  for  the  service  of  the  general  Government 
are  exempt  on  the  ground  that  they  represent  the  Crown  may  be 
doubtful.  It  should  rather  seem  that  they  are  exempt,  because 
they  occupy  for  public  purposes.  Thus  the  Birmingham  Post 
Office  was  held  not  rateable.  Lord  Campbell  treating  it  as  clear, 
]»ut  expressing  regret  "  that  property  taken  for  public  purposes  is 
not  rateable. "  Smith  v.  The  Guardians  of  Birmingham,  7  El. 
&  P).  483.  Upon  the  same  ground  an  occupation  by  the  Horse 
(luards,  Lord  Amherst  v.  Lord  Sommers,  2  T.  E.  372,  was  held 
not  rateal)le;  Mr.  Justice  Bulleu  and  Mr.  Justice  Ashhurst  lay- 
ii!g  it  down  as  law  not  only  that  the  possessions  of  the  Crown 
were  not  rateable,  but  that  the  possessions  of  the  public  were  not 
rateable,  and  that  in  the  case  then  before  them  the  plaintiff  was 
exempt,  "  because  he  was  like  a  trustee  for  the  public,  deriving  no 
iienetit  for  himself. " 

The  exemption  is  not  confined  to  premises  occupied  for  the  pur- 
]K)ses  of  the  general  government;  it  extends  to  occupations  for  the 
purposes  of  local  government  also.  Thus  buildings  occupied  by 
the  local  police,  "  lield, "  say  the  Court,  "for  pul)lic  puiiMises:" 
The  Justices  of  Lancashire  x.  She/ford,  El.  B.  &  El.  230;  a  shire 
liall:  Hodgson  v.  The  Local  Board  of  Carlisle,  S  El.  k  B.  230; 
the  county  courts:  Beg.  v.-  Manchester,  3  El.  &  B.  336,  23  T>.  J. 
M.  C.  48;  a  county  jail:  Ueg.  v.  ShcjJierd,  1  Q.  B.  170,  10 
L  J.  (N.  S.)M.  C.  44;  reformatory  schools  sup])oit('d  by  volun- 
tary subscriptions  open  to  several  counties,  and  witliin  the  stalutc 
17  &  18  Vict.  c.  86:  Shepherd  v.  The  Churchwardens  of  Urad- 
/'nrd,  33  L.  J.  C.  P.  252,  are  all  exempt  from  poor-rates. 

The  exemption  extends  to  trusts  and  charities  fitr  lln'  licnclit  of 
tiif  j.ublic  at  large,  though  entirely  unconncdiMl  with  (loxciii- 
lat-iii.  Public  liospitals  are  exempt.  St.  Luke's  Jlospital  was 
Jiold  not  rateable  on  the  ground  that  there  was  no  beneficial  occu- 
pier:  I^ex  V.  St.  Luke's  Hospital,  2  l^urr.  1053;  so  was  ,S7.  /!ar- 
t/iolomcw\s  Hospital,  4  Burr.  2435.     1  comcive  that  (lie  ••xemi'l  mm. 
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of  liosj)ituls  and  dtln-r  iharilii-'s  slaiuls  on  the  grmiiul,  not  that 
llu'v  are  charities,  Imt  that  they  aie  pul»lic  charities,  and  that 
there  is  no  beneficial  occupier  except  the  public;  and  so  the  Court 
i»t'  Queen's  llench  held  when  ihey  decided  that  Bethlehem  Hos- 
pital was  ntit  rateable :  Jia:  v.  lictlilehcin  Huspital,  10  Q.  B.  868, 
IS  L.  J.  M.  C.  89;  so  also  they  held  in  a  recent  case:  lieg.  v. 
Stupitii.i,  '.\:\  L  J.  ;M.  C.  17;  and  the  Court  of  Common  Pleas 
also  in  tiie  case  oi."  Shepherd  v.  7Vie  Chitrehi'-ardens  of  Bradfonl. 
Both  Courts  in  tliese  two  cases  draw  a  distinction  between  private 
and  public  charities,  holding  the  first  rateabh-  and  the  last  not 
rateable.  "  The  premises,"  say  the  Court  of  Queen's  Bench,  in 
the  lirst  case,  '"  are  occupied  for  the  purpo.ses  of  a  highly  laudable 
■charity,  but  one  of  a  strictly  private  nature. "  The  .same  distinc- 
tion was  taken  by  the  Court  of  Queen's  Bench  in  othei'  cases, 
particularly  Reg.  v.  The  Licensed  Victuallers'  Societ)/,  1  Best  & 
Sm.  76,  and  Heg.  v.  I'he  Baptist  Missioncirg  Society,  10  Q.  B. 
884,  18  L.   J.   M.   C.    194. 

On  the  same  ground  of  dedication  to  public  purposes  reposes 
al.so  the  exemption  of  churches  and  other  places  of  religious  wor- 
ship. Even  before  the  recent  statute  churches  and  chapels  were 
exempt  from  rates,  if  iio  profit  to  individuals  was  actually  made 
by  letting  the  pew.s.  Ilex  v.  Woodirard,  '>  T.  R.  79;  Ilrx  v. 
Agar,  14  East,  250.  So  that  it  is  a  mistake  to  suppose  that  the 
-exemption  of  churches  and  ehapels  depends  merely  on  the  statute 
■3  &  4  Will.  IV.  c.  30.  'JMiat  statute,  which  a])])lies  to  church- 
Tates  as  well  as  poor-rates,  and  probably  with  an  original  and 
•especial  view  to  the  former,  extended  the  then  existing  exemp- 
tion by  exempting  from  rates  all  places  dedicated  exclusively  to 
public  religious  worship,  even  when  the  pews  are  let.  aiul  ]»rofit  is 
thus  made  of  the  Ijuilding. 

In  ]<e,<-  V.  The  jlfdf/or  of  London,  4  T.  R.  21,  wlieio  the  <juestion 
aro.se  whether  certain  trustees  of  a  barge-way  and  toll-gate  should 
be  rated,  Mr.  Justice  Grose  says,  that  "to  exempt  themselves 
from  the  rate,  the  trustees  should  have  shown  that  they  v.ere 
trustees  f(jr  the  public. "  In  Hex  v.  Salter's  Load  Sluice,  4  T.  K. 
4.".0,  the  ])roperty  was  held  not  rateaVde,  because  all  the  money 
■collected  must  be  expended  for  what  Lord.  Kenyon  calls  the  pub- 
lic purposes  of  the  Act. 
1*18]  *The  history  of  the  property  now  under  your  Lordships' 
corisideration    in    many    ways    confirms    the    position    that 


I{.  C.  VOL.  XXII.]       SECT.  I. — WHAT   PERSONS   ARE   LIABLE.  411 

"No.  1.  — Jones  v.  Mersey  Docks,  A-c. ;  Mersey  Docks,  6oc.  v.  Cameron,  35  L.  J.  M.  C.  18. 

property  occupied  for  public,  purposes  is  not  rateable ;  from  the 
eai'liest  construction  of  the  Liverpool  Docks  in  the  time  of  Queen 
Anne  down  to  the  year  1806,  they  had  never  been  rated ;  but  in 
1S06  an  attempt  was  made  to  rate  them.  The  Sessions  quashed 
the  rate,  and  the  Court  of  King's  Bench  (whether  by  consent  or 
otherwise  does  not  appear)  confirmed  the  order  of  Sessions.  The 
attempt,  however,  was  repeated  about  twenty  years  after,  in  1827, 
and  the  case  was  then  fully  argued.  The  statutes  were  brought 
before  the  Court;  those  statutes  directing  then  as  now  that  certain 
burdens  should  be  discharged,  and  that  after  their  discharge,  the 
tolls  should  be  lowered.  Tlie  Court  of  King's  Bench  held  that 
there  was  no  beneficial  occupation  in  any  person,  and  confirmed 
the  order  of  Sessions,  striking  out  the  assessment.  Hex  v.  Lircr- 
ponl,  7  B.  &  C.  61,  9  1)0 wl.  &  Ey.  780. 

At  the  same  time  Hex  v.  The  Itirer  Weaver  Navigation,  7  B. 
\'  C.  70,  was  argued  and  decided  in  the  same  manner.  "  The 
-surplus  tolls  of  the  navigation,"  said  Bavley,  J.,  "remaining 
over  and  above  the  expenses  of  supporting  the  navigation,  are  t(» 
be  applied  to  the  building  and  maintaining  of  bridges  and  high- 
ways. These  are  public  purposes,  and  as  no  ])art  of  the  moneys 
received  can  be  applied  to  private  purposes,  those  mcnieys  arc  not 
rateable  in  the  hands  of  the  trustees. " 

These  cases  were  followed  by  Ji'etj.  v.  The  Corporatioii  of  Liver- 
pool, 9  Ad.  &  E.  435,  in  which  the  law  was  again  held  to  be 
clear,  that  property  dedicated  to  public  purposes  was  not  rateal)le ; 
and  the  doctrine  was  applied  to  the  property  of  the  municipal  cor- 
poration of  Liverpool  situate  witiiin  the  precincts  of  the  borough 
of  Liverpool,  because  the  General  Municipal  Corporation  Act, 
5  &  6  Vict.  c.  76,  had  directed  that  all  the  sui'[)lus  funds  of  the 
b(jrough  should  be  appropriated  for  the  puldic  benefit  of  the 
inhabitants  and  the  improvement  of  the  borough.  In  tlie  next 
year  the  Court  of  Queen's  Bencli  decided,  on  the  same  grounds, 
that  the  property  of  a  municipal  (■(iri)orati(iH  was  not  raleablc 
though  situate  without  tlui  ])recincts  of  the  borough.  //'//.  \'. 
ExminUer,  12  Ad.  &  E.  2,  9  L.  J.  (N.  S.)  M.  C.  108.  In  b..tb 
these  cases  all  the  pr(!vious  decisions  were  canvassed  ami  con- 
fiiUKid  ;  the  foundation  of  the  judgment  in  botli  cas(^s  beting  tin- 
acknowledged  pro]iositiiiii  tiiat  jn-operty  dedicated  to  ]>ul)lic  jiui- 
])oses  is  not  rateislile.  The  only  (picslion  w;is,  \'.  hether  ihe  benflil 
.»[■  the    inhabitants   of   a    iiaitieulav  boi'ough,  tliev  being   bn(  a  se<'- 
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tiuii  (if  iho  jiultlic,  was  a  piililie  or  ;i  juiNatc  inirjiose,  ami  in  Ixilh 
rases  it  was  lu'ld  that  tlu'  property  ol:  a  luunicipal  corpuratidu 
was  property  lU'ilicatcd  ti>  puldic  purposes,   and  not  rateable. 

These  decisions  caused  the  statute  4  &  5  Vict.  c.  48,  to  In- 
passed,  tlie  language  of  which  is  not  only  very  strong  to  show 
that  the  Legislature  itself  considered  that  property  dedicated  to 
l»iihlic  purposes  was  and  is  not  rateable,  but  seems  to  me  to  create 
a  statutable  bar  to  holding  that  even  property  owned  and  occupied 
]>y  municipal  corporations  is  rateable  in  cases  beyond  the  sco})e 
of  the  enacting  clause.  I  forbear  to  comment  minutely  on  the 
language  of  the  statute  because  of  the  length  to  which  the  obser- 
vations would  extend,  but  almost  everv  line  is  deserving  the 
attentive  consideration  of  your  Lordsliips.  T\v(.)  observations, 
liowever,  I  must  be  pardoned  for  making  :  first,  the  statute  is  not 
a  declaratory,  Init  an  enacting  statute;  secondly,  so  far  from 
reflecting  on  the  correctness  of  the  then  recent  decisions,  it  ado]its 
and  afiirms  them  in  certain  cases,  at  the  end  of  the  proviso  to  the 
.1st  section.  The  statute  there  continues  the  exemption  from  poui- 
rate  in  cases  where  the  area  of  the  borough  and  the  ai-ea  covered 
by  a  single 'poor-rate  are  co-extensive,  because  in  such  a  case  there 
is  no  reason  for  interfering  with  the  existing  law.  To  put  the 
case  in  the  clearest  light :  suppose,  what  has  actually  happened 
in  some  boroughs,  and  may  be  the  case  in  many,  that  the  value 
of  the  coi-porate  property  renders  a  borough  rate  unnecessary;  and 
suppose  that  there  is  an  entire  poor-rate  for  the  borough,  which  i.'-- 
also  not  an  uncommon  case  (either  because  the  borough  includes 
but  a  single  parish,  or  because  the  management  (:»f  the  poor  in  the 
borough  is  consolidated  by  a  local  Act) ;  in  such  a  case  I  conceive 
that  the  nnuiicipal  i)roperty  is  still  l>y  the  express  words  of  the 
statute  not  only  exempt,  but  exempt  not  l)ecau.se  the  statute  so 
enacts,  but  because  it  had  been  exempted  by  law  1)efore  the  Act 
passed,  and  the  exemption  is  recognised  and  continued. 

The  language,  therefore,  of  the  statute  43  Eliz. ,  the  whole  cur- 
rent of  the  authorities  I  have  cited  to  your  Lordshij)s,  and  many 
others  with  which  I  refrain  from  fatiguing  your  Lordships,  as 
well  as  the  language  of  the  recent  statute,  4  &  o  \'ict  c.  48, 
seem  to  me  to  show  that  land  occu])ie(l  for  public  ])nrposes  is  not 
rateable. 

On  the  (jther  side,  great  reliance  was  placed  by  the  appellants 
on  the  case  of  TJie  Governors  of  the  Bristol  Poor  v.    IVoifr,  .j  Ad.  & 
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E.  1.  I>ut  that  case  seems  to  me  reconcilable  with  the  posilidii 
that  where  the  general  public  are  the  occupiers  the  propert}-  is  nut 
rateable,  for  in  that  case  only  a  section  of  the  public  were  the 
fccupiers,  that  is  to  say,  the  representatives  of  the  poor  of  a 
jiarticular  district.  Indeed,  this  distinction  between  the  former 
cases  and  the  case  of  Tlie  Croveriwra  of  the  Bristol  Poor  v.  \\'(iii< 
is  drawn  by  the  Court  of  Queen's  Bench  itself  in  Iky.  v. 
Tiir  ]V  ailing  ford  "'Union,  10  Ad.  &  K.  259.  To  what  [Mi)] 
extent:  tlie  property  rated  is  occupied  for  the  public  at 
lar^e  is  and  always  must  be  a  question  of  degree,  where  it  is 
!■  vtremely  difficult  to  draw  the  line,  and  where  it  is  likely  tliere 
will  l)e  contlicting  decisions. 

The  conflict  of  the  case  of  Tlic  Horernors  of  the  Bristol  Pour  v. 
iraite,  if  any,  is  with  7)V^.  v.  Liverpool  and  Jle;/.  v.  The  Tnhah-  . 
itants  of  Uxminstcr,  wh(?re  property  was  held  not  rateable.  But 
tiven  with  respect  to  this  apparent  conflict  it  may  be  observed, 
tliat  the  occupation  was  in  Peg.  v.  The  Corporation  of  Lirerpool 
for  the  benefit  of  all  the  inhabitants  of  a  district,  and  in  the  case 
of  The  Gorernors  of  the  Bristol  Poor  v.  ]]"aite  it  was  only  for  a 
jMirtion  of  the  iidiabitants,  that  is  to  say,  the  \)our  uf  the  district. 
And  if  your  Lordships  have  to  choose  between  these  authorities, 
[  have  already  called  your  Lordships'  attention  to  the  fact  that 
liiij.  v.  Liverpool  and  Reg.  v.  The  Inhabitants  of  Exminstcr  are 
lec-ognrsed  by  the  Legislature  as  law,  and  are  continued  in  some 
cases  as  the  then  existing  law  up  to  this  moment  by  the  authority 
of  the  statute. 

The  decision  in  The  Governors  of  the  Bristol  Poor  v.  JTaite  was 
fnlliixved  as  to  the  Taunton  Market  in  Peg.  v.  Badeock,  6  Q.  B. 
7S7,  as  to  the  Huddersfield  Waterworks  in  Peg.  v.  Jjongwooil,  1.". 
(,».  B.  11(1,  18  L.  J.  M.  C.  65,  and  as  to  the  Harrogate  AVater- 
works  ill  B,eg.  v.  Tlie  Harrogate  Connnissioners,  15  Q,  I'.  1010, 
•JO  L.  J.   AI.   C.   25. 

These  cases  are  all  subject  to  the  same  observation  as  the  case 
of  The  Bristol  Poor  v.  Waitr.  The  ([uestion  was  whetiiei'  ibc 
occupation  was  for  the  pu])lic  at  large  oi'  for  the  partial  licmlii 
of  a  section  of  the  public.  See  the;  obst^ivai  ions  of  (heCtniit  n| 
Queen's  Bench  in  Peg.  v.  St.  George  Ihr  Marlgr,  Sonthirarl,  1(1 
(I  B.  852,  16  L.  J.  M.  C.  129. 

The  decision  in  The  Overseers  of  Birkmhrad  \.  The  Trustees  (f 
the  Birkenhead  IJoeks,  2   Kl     \'   B.   148,  is  really   m.  authority  on 
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this  point,  because  it  proceeded  entirely  on  the  ground  that  there- 
•  lid  nut  then  appear  to  be,  as  now  there  is,  a  statutable  obligation 
to  reduce  the  tolls  when  their  produce  should  exceed  the  expenses. 
Ft  is  cpiite  true,  lutwcver,  that  the  Court,  or  at  least  the  Lom^ 
CiiiKK  Ji'sTUK.  did  indicate  a  wish  to  depart  from  tlie  authorities 
as  to  the  rateability  of  property  dedicated  to  public  jjurposes. 

That  case  was  followed  by  The  Tyne  Comviissioncrs  v.  The 
Overseers  of  Chirton,  1  El.  &  El.  516,  28  L.  J.  M.  C.  131,  which 
was  decided  by  Lord  Campbell  and  Mr.  Justice  Cromi'TON,  on  tlie 
ground  that  the  parties  benefited  were  only  a  particular  section  <if 
the  public,  viz.,  those  who  used  the  docks.  But  Mr.  Justice 
"WiGHTMAN  seems  to  rest  his  judgment  on  the  ground  that  it  did 
not  appear  that  there  could  not  be  a  surplus  revenue ;  and  Mr. 
Justice  Hill,  though  he  assents  to  the  conclusion,  does  not  givc^ 
liis  reasons,  which,  for  anything  that  appears,  may  have  been  the 
same  as  those  which  intiuenced  Mr.  Justice  Wightman. 

I  cannot  help  thinking  that  these  recent  authorities,  when  the 
precise  point  decided  in  each  case,  and  the  ground  on  which  tlie 
judgment  proceeded,  are  carefully  examined,  wull  be  found  as 
authorities  not  to  be  at  variance  with  the  position  that  an  occupa- 
tion clearly  and  entirely  for  the  benefit  of  the  whole  public  is  not 
rateable.  But,  whatever  weight  may  be  attributable  to  some  of 
them,  or  more  properly  to  the  expressions  of  some  Judges,  it 
seems  to  me  very  slight  compared  with  the  weight  which  ought 
to  be  attributed  to  the  antiquity,  number,  and  consistency  of  the 
authorities  which  show  that  overseers  cannot  usurp  the  authority 
of  Parliament  in  taxing  the  general  public. 

Then  comes  the  next  inquiry,  is  the  property  now  under  con- 
sideration occupied  for  the  benefit  of  the  public  at  large? 

Prima  facie  it  should  seem  that  it  is  so,  for  not  only  have  all 
the  Queen's  subjects  a  right  to  use  the  docks  at  their  free  will 
and  pleasure,  paying  their  fair  contribution  to  the  expenses  and 
nothing  more,  but  all  persons  whatsoever,  from  what  quarter  nf 
the  globe  soever  they  may  come. 

It  is  objected,  first,  that  the  use  of  the  docks  is  not  for  all  the 
public,  but  only  for  a  section  of  the  public,  that  is  to  say,  for  as 
many  of  them  as  have  invested  their  capital  in  ships,  or  barges, 
or  boats. 

It  might  also  be  said  that  a  navigable  river  cannot  be  a  public 
highway,  because  it  is  only  for   those  who  have  invested  their- 
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capital  in  shiiis,  or  barges,  or  boats;  or  that  a  public  turnpike- 
road,  or,  indeed,  any  public  highway,  is  not  a  public  carriageway 
or  bridleway,  because,  when  used  as  a  carriageway  or  bridleway, 
it  is  only  for  those  who  possess  or  use  carriages  or  horses. 

It  is  objected,  further,  by  the  appellants,  that  the  incumbrances 
on  the  docks  have  the  effect  of  making  them  rateable.  It  is  con- 
tended, as  interest  and  a  portion  of  the  principal  of  the  debt  is- 
annually  paid  to  the  bondholders  out  of  the  produce  of  the  tolls, 
that,  to  this  extent  at  least,  there  is  a  beneficial  occupation  by  the 
lioard  in  trust  for  the  bondholders;  because  it  is  said  that  if  a 
tenant  from  year  to  year  occupied  the  property  and  received  the 
tolls  without  paying  the  instalments  of  the  principal  and  the 
]tei'iodical  interest  of  the  debt,  he  would  be  willing  to  pay  a  rent, 
and  tliat  this  theoretical  rent  is  the  criterion  and  measure  of  the 
rateable  value  of  the  occupation. 

*  But  I  conceive  that  no  tenant  could  be  supposed  to  [*  20J 
receive  the  tolls  without  paying  the  charges.  The  tolls  are 
appropriated  to  the  payment  of  the  expenses,  including  charges  of 
construction  and  repair,  and  never  can  by  law  exceed  that  limit. 
As  soon  as  the  tolls  do  exceed  it,  they  are  by  law  to  be  reduced. 
If  the  amount  now  paid  every  year  to  the  bondholders  had  been 
actually  incurred  for  construction  and  repair  in  that  year,  it  is 
plain  there  could  be  no  rent.  But  the  payment  made  in  each 
year  is  still  but  the  cost  of  construction  and  repair  proportioned 
U)  that  year,  and  spread  over  several  years  and  averaged.  If  tlie 
fact  that  the  expenses  have  not  been  incurred  within  the  year 
created  a  distinction,  then  a  bricklayer's  or  mason's  bill  not  paid 
within  the  year  but  charged  on  the  next  or  following  years  would 
make  the  land  in  those  years  rateable.  It  can  make  no  difference 
that  the  creditor  is  not  the  bricklayer  or  mason  himself  Itut  tiie 
assignee  of  the  debt  due  to  the  bricklayer  or  mason. 

It  is  quite  true  that  when  land  is  let  to  a  tenant,  the  value  of 
ilie  occupation  to  the  occupier  is  alone  considered  in  estimating 
its  rateable  value,  and  charges  on  the  reversion  are  not  regarded 
and  are  not  deducted.  But  tlie  payments  made  out  of  tlie  tolls 
in  discharge  of  debts  and  interest  in  the  case  now  before  your 
Lordships  are  not  charges  on  a  supposed  reversion  ;  tliey  r(;present 
wliat  are  in  ordinary  cases  expenses  ainiually  incurred  to  enable 
the  land  to  command  the  rent.  They  are  like  titlies,  oi-  titlic 
commutation  rentcharge,  which  must  be  paid  by  the  occupici-  lo 
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in-event  the  tithe  owner  fiuiii  entering;  or  like  contributions  to  a 
^t-a  wall  to  jiievi'iit  the  land  I'roui  l)eing  u\evllo\ved  ;  or  like  tla; 
annual  or  jieriodical  expenses  for  repairs;  all  whicli  are  to  he 
deducted  in  estimating  the  annual  letting  and  rateable  value  of 
property  (see  G  c^-  7  Will.  IV.  c.  DC)  and  25  &  'I(\  Vict.  c.  103). 

It  may,  indeed,  be  said  that  the  expenses  incurred  in  jicinia- 
iiently  improving  laud,  e.  ;/. ,  in  building  a  house  on  the  land,  are 
additions  and  not  deductions  from  the  rateable  value,  though  the 
annual  average  repairs  of  that  house  when  built  are  so.  lUit 
when  a  private  house  is  built,  the  disposable  annual  income 
derived  from  the  land  is  increased,  and  therefore  the  rateable 
value  of  the  land  is  augmented.  Ihit  in  the  case  before  your 
Lordships  the  disposable  annual  income  from  the  docks  is  not, 
and  never  can  be,  augmented  ;  for  the  tolls  always  must  be  re- 
duced to  such  a  point  as  to  leave  no  disposable  income. 

The  objection  of  the  appellants  that  these  charges  are  to  be 
treated  like  mortgages  or  charges  on  the  reversion  of  ordinary 
propierty,  and  not  to  be  regarded  in  estimating  rateable  value, 
seems  inconsistent  with  itself,  for  the  argument  rather  seems  to 
show  that  they  are  to  be  regarded,  not,  indeed,  as  a  deduction, 
but  as  causing  an  addition  to  the  value,  aiul  that  the  docks  when 
incumbered  with  debt  are  rateable,  and  when  free  from  incum- 
brance are  not  rateable. 

Aoain  if  these  docks  are  rateable  on  the  ground  of  the  del)ts 
and  interest  owing  by  them  and  secured  upon  them,  then  it  will 
follow  that  in  the  case  of  turnpike-roads  which  are  involved  in 
debt  (at  least  in  those  cases  where  the  soil  is  in  the  Commis- 
sioners, as  sometimes  happens),  the  road  will  be  rateable  to  the 
])oor,  because,  being  involved  in  debt,  tlie  bondholders  receive 
interest. 

It  is  objected,  la.stly,  by  the  appellant  that  there  is  no  sub- 
stantial distinction  between  docks  made  by  a  joint-stock  company 
and  the  dtjcks  now  under  consideration. 

But  if  there  be  no  legislative  limit  imposed  on  the  tolls,  or  on 
the  profits  of  the  joint-stock  enterprise,  then  the  two  cases  are 
widely  and  obviously  different.  For  in  the  case  of  a  joint-stock 
company  the  land  used  for  the  undertaking  may  produce  pjrofif 
to  the  company,  and  on  that  ground  would  be  clearly  lateable. 
And  even  if  the  limits  of  profit  be  fixed  ])y  the  Legislature  by 
imposing  a  maximum  of  tolls,  still,  in  the  case  of  a  commercial 


R.  C.  VOL.   XXII.]        S!CT.    I. V.iiAi'    I'KKStiXS    AUi:    I.lAl!!.::.  4!7 


No.  1.  —  Jones  v.  Mersey  Docks,  &/C. ;  Mersey  Docks,  &,c.  v.  Cameron,  35  L.  J.  M.  C.  20,  21 . 

jniut-stock  company,  whatever  margin  of  profit  is  left  to  the  share- 
hohlers  over  and  above  the  ordinarv  rate  of  interest  on  Hoatino 
capital,   confers  a  rateable  value  on  the  land. 

On  this  principle  and  to  this  extent  it  is  that  a  railway  or  any 
other  joint-stock  company  is  rateable  in  respect  of  its  occupation 
of  land.  You  take  the  gross  income  and  deduct  expenses,  includ- 
iiit;'  in  the  deductions  not  only  interest  on  the  floating  capital, 
but  even  tenants'  profits  thereon;  and  what  is  left  after  these 
(k'diK'tions  is  profit  to  the  shareholders,  and  that  profit  constitutes 
the  rateable  value  of  the  railway.  No  one  ever  heard  of  augment- 
iiiL;  the  rateable  value  of  a  railway  or  other  property  by  the  sum 
[niyable  as  principal  or  interest  on  its  debentures.  What  the 
shareliolders  receive  for  their  profit  derived  from  the  occupation  of 
the  land  forms  the  theoretical  rent,  and  therefore  the  ratea])le 
value  of  the  land;  not  what  the  creditors  receive  for  their  debts 
or  interest. 

In  the  Liverpool  Docks  there  are  no  shareholders,  and  no  profit 
can  ever  be  received  by  any  one  ;  all  that  can  he  done  is  to  keep 
<lown  interest  and  pay  the  debts,  neither  of  which  payments  con- 
stitute profit  to  any  one.  Whatever  proportion  of  the  tolls  is  not 
wanted  for  this  purpose  must,  as  already  observed,  be  immediately 
taken  off. 

However,  in  a  case  of  this  nature,  probably  authority  rather 
than  general  reasoning  ought  to  decide  the  question.  I  do  not 
understand  your  Lordships  to  ask,  and  therefore  it  would  l)e  offi- 
cious and  presumptuous  to  express  any  opinion  on  the  effect  of 
the  precedents  cited,  in  biiuling  your  Lordsliips  as  the 
supreme  *  tribunal.  But  I  conceive  that  a  Judge  sitting  [*21] 
eitlier  in  one  of  the  superior  Courts  of  law,  or  even  in  tlu^ 
Exchequt^r  (Jhaml)er,  would  consider  himself  concluded  Ity  aiithoi'- 
ity  in  answering  your  Lordships'  first  question.  And  for  confirma- 
tion I  venture  to  refer  your  Lordsliips  to  Mr.  Justice  Cuomi'Ton's 
language  as  to  the  effect  of  the  decnsions  in  iironouncing  liis  judg- 
iiHMit  in  the  Court  of  lv\('he(|U('i  Chainbcr.  lb'  says,  "\\'ilh 
regard  to  the  former  decisions,  I  think  tiiat  neither  a  Couit  ol 
co-ordinate  jurisdiction  nora('oint  of  (irror  ought  to  iiilcrrcic  in 
such  a  case.  "  And  indepeiideni  ly  of  liieies]ieel  (hie  h\'  oui  sys- 
tem of  law  to  precedent,  a,  Judge  would  have  to  consider  some  of 
tlu!  consequences  whieli  must  b)llow  from  adopting,  at  this  \nU' 
period,  a  new  construction  of  tin;  statute  of  Mli/.alieth. 
vol..  XXII.  —  27 
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Tf  a  dedication  to  public  })urposes  be  consistent  with  ratcal)il- 
ity.  then,  for  the  fntuu',  jmblic  hospitals,  like  St.  IJartliolo- 
laew's  Hospital,  St.  George's  Hospital,  the  London  Hospital,  St. 
Tliomas's  Hospital,  and  other  establishments  of  the  like  natuic 
in  the  metropolis  and  throughout  the  kingdom,  with  a  multitude 
nf  other  public  charities,  become  at  once  subject  to  poor-rates. 
Lunatic  asylums,  like  St.  Luke's  or  Bethlehem  in  the  metropolis, 
and  county  lunatic  asylums,  also  become  assessable  at  their  let- 
ting value;  though  in  many  instances  the  exemption  of  such 
institutions  is  recognised  by  Acts  of  Parliament,  providing  that 
land  taken  for  the  purpose  shall  retain  its  rateability  to  the  extent 
of  the  value  of  the  land  without  tlie  l)uildiugs  upon  it.  (Jhurches 
and  chapels  (but  for  the  recent  statute)  would,  even  where  the 
pews  are  not  let,  have  become  rateable ;  for  property  is  to  be 
rated,  not  at  what  a  tenant  does  give,  but  at  what  he  would  give 
for  it  in  its  actual  condition  (6  &  7  Will.  IV.  c.  9(5).  County 
gaols,  county  reformatories,  county  courts,  and  courts  of  justice, 
not  only  in  counties  and  cities,  but  in  the  metropolis  also  (not, 
indeed,  in  Westminster  Hall,  because  that  is  one  of  the  Queoi'.s 
palaces),  may  become  rateable.  The  property  of  the  Crown  in 
the  occupation  of  the  Crown  will,  no  doubt,  still  be  protected 
from  rateability;  but  old  questions,  now  at  rest,  will  re-appear 
as  to  other  buildings  occupied  for  public  purposes,  like  the  Horse 
Guards,  the  Admiralty,  many  buildings  and  residences  at  Ports- 
mouth, Plymouth,  Chatham,  Milford  Haven,  and  Greenwich,  the 
British  Museum,  the  National  Gallery,  Greenwich  Hospital,  the 
Custom  House,  the  General  Post  Office,  burial  grounds,  many  of 
the  apartments  in  Somerset  House,  the  premises  occupied  hj  the 
Poor  Law  Commissioners  and  other  public  bodies,  public  Ijridges, 
public  turnpike-roads,  and  the  soil  of  many  navigable  rivers,  if 
not  of  public  highways  themselves.  In  many  of  these  instances 
money  has  been  expended  and  money  bon-owed  on  the  faith  of 
precedent,  the  law  having  been  considered  as  settled  by  its  author- 
ised expounders  for  so  many  years. 

In  the  case  now  before  your  Lordships,  as  pointed  out  by  Mr. 
Ju.stice  Hill,  in  the  Court  of  Exchequer  Chamber,  new  docks 
have  been  constructed,  and  large  sums  of  money  borrowed  on  the 
faith  of  the  decisions  in  this  and  other  cases. 

If  the  fact  that  the  indebtedness  of  the  Board  and  the  applica- 
tion of   their  revenues  to  the  payment  of  principal  and  interest 


R.  C.  VOL.  XXII.]       SECT.   I.  WHAT    PERSONS    ARE    LIABLE.  419 

No.  1. — Jones  v.  Mersey  Docks,  &/C. ;  Mersey  Docks,  ^c.  v.  Cameron,  35  L.  J.  M.  C.  21,  22. 

makes  them  liable  to  be  rated,  theu,  as  I  have  already  said,  I 
think  the  principles  on  which  the  railways  and  other  joint-stock 
enterprises  throughout  the  kingdom  have  hitherto  been  rated  Avill 
be  unsettled. 

In  answer  to  your  Lordships'  second  question,  if  at  the  time  of 
the  passing  of  the  Acts  enumerated  in  the  question  it  had  been 
clear,  on  authority  and  principle,  that  the  Liverpool  Docks  were 
rato^able,  then,  I  think,  the  words  contained  in  the  sections  re- 
feried  to  would  not  have  exempted  them  from  rateability. 

But  that  is  almost  an  impossible  supposition ;  for  had  that  been 
so,  such  enactments  could  never  have  found  their  way  into  a  suc- 
cession of  statutes.  I  conceive  that  these  enactments  are  to  be 
read,  like  every  other  written  instrument,  with  reference  to  the 
existing  and  surrounding  facts.  Those  facts  are,  that  from  the 
time  of  the  first  establishment  of  the  docks  in  the  reign  of  Queen 
Anne  they  had  never  been  rated,  except  on  two  occasions,  on  both 
of  which  occasions  they  had  been  pronounced  exempt  from  rates 
by  the  Court  of  Queen's  Bench.  Tliose  two  decisions  had  been 
acquiesced  in,  and  acted  on  for  fifty  years  since  the  first,  and 
thirty  years  since  the  last  decision.  No  one  can  doubt,  •!  think, 
that  the  successive  penmen  who  drew  the  Acts,  and  all  the  par- 
ties to  them,  the  Board,  the  Corporation,  and  the  several  parishes, 
took  it  to  be  clear,  first,  that  an  occupation  not  beneficial  was  not 
rateable,  and  secondly,  that  the  docks  (as  distinguished  fntm  the 
Avarehouses)  were  not  rateable  on  tliat  ground.  The  opinion  of  the 
draughtsman  of  itself  goes  for  little  or  nothing;  but  that  opinion 
(in  the  presence  of  parties  interested  to  dispute  it)  passed  unchal- 
li^iged  five  times  tlirough  both  Houses  of  Parliament.  I  think 
that  circumstance  amounts  to  a  recognition  by  Parliament  of  tlio 
law,  that  a  beneficial  occupation  is  necessary  to  rateability,  and 
that  the  occupation  of  tlie.^ie  docks  by  the  Mersey  Board  is  nnj 
beneficial.  It  will,  moreover,  be  observed  that  these  Acts  arr  nut 
mere  private  Acts,  but  public  Acts,  and  not  merely  public  in  ;i 
technical  sense,  but  u])on  a  matter  affecting  the  general  ])ublic. 

I   think,   further,   that    the  enactments    disclose   evidcnice  of    :i 
bargain  to  which  was  needed  and  obtained  the  sanction  of  Pailia- 
lucnt  l)etween,   first,   the  lenders  of   money ;  secondly,   the 
Board  and  their  predecessors  in  estate;  *  thirdly,  the  ])aro-  [*  22] 
filial  authorities  of    Liverpool;    and    fourthly,   the  general 
]'ublic;   tlie  effect  of  which  bargain  is  that  a  certain   ]M.rti(iii   <>[ 
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ilif  properlY  is  to  be  rateabli',  and  tla-  n'siduc  not  ratoiihk'.  And 
that  opinion  seems  to  have  lieeii  tnitertained  by  tlie  Couii  ot' 
l".\tlioquor  Chanibei'. 

1  may  add,  in  conelusioii,  that  the  t'uurt  nl'  (^tiicen's  JJeiich 
iwiee,  ami  the  last  time  after  argument  before  four  of  the  most 
eminent  Judges  who  ever  presided  in  that  Court,  had  held  these 
docks  not  rateable.  And  at  this  moment  there  stand  the  unani- 
mous decisions  of  the  Court  of  Queen's  Bench  in  1827;  tlie 
unanimous  decision  of  the  Court  of  Common  Pleas  in  1S62  ;  and 
the  nnanimons  decision  (jf  tlie  Court  of  Plxchequer  Chambe»'  in 
error  from  tlie  Common   Pleas,    to  the  same  effect. 

Ill  answer  to  your  Lordshijis'  third  fiuestion,  I  am  of  opinion 
that  the  Act  20  &  21  Yict.  c.  162,  ss.  26,  27,  does  not  imjiose 
on  the  board  any  liability  to  poor-rates,  which,  but  for  those 
clauses,   would  not  exist. 

The  words  should  seem,  i^rima  facie,  to  regard  charges  or  lialiil- 
ities  upon  the  land,  such  as  debts,  and  perhaps  easements.  It 
was  .stated  at  your  Lordships'  bar  that  theie  are  from  twenty  to 
twenty-four  charges  on  the  land,  properly  so  called,  and  indepen- 
dent of  -poor-rates,  to  which  the  words  in  that  sense  would  be 
applicable.  But  the  poor-rate,  which,  as  I  have  already  re- 
minded your  Lordships,  originally  affected  personal  property  in 
the  same  way  as  real  property,  has  repeatedly  been  held  to  be  no 
ciiar^'e  on  the  land  at  all,  but  only  on  the  person  who  occupies, 
in  respect  of  the  profits  of  his  occupation.  Case  v.  Stevens,  Fitz- 
gibbon,  298;  Theed  v.  Starlce,  8  Mod.  213;  Stanch ouse  Bo-id gc, 
8  :Mod.  .356 ;  Earl  of  Bute  v.  Grindall,  2  H.  Bl.  265 ;  Rouis  v. 
Gelh,  Cowp.  453. 

Moreover,  the  poor-rate  is  a  personal  charge  which  exists  or 
does  not  exist,  according  to  the  character  of  the  occupier,  as  he  is 
or  is  not  a  person  liable  to  be  rated.  Suppose  these  general  words 
in  a  grant  to  the  Crown,  or  in  a  deed  conveying  land  to  trustees 
of  a  Court  of  justice,  or  of  a  churcli,  it  is  plain  that  they  would 
not  impose  on  the  grantee  a  liability  to  poor-rate  if  he  were 
exempt  fnnn  rates.  Or  suppose  them  to  exist  in  a  statutable  con- 
veyance to  the  Crown,  to  which  the  Crown  is  a  party,  <?.//.,  for 
fortifications ;  or  in  a  statutable  conveyance  to  any  other  clearly 
exempted  occupier,  I  conceive  that  the  words  would  not  impose 
poor-rates  on  occupiers  not  otherwise  liable  to  pay. 

A^ain,   the  Act  of   the  following   year,   21  &  22  Yict.   c.  90, 
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s.  3,  while  incorporating  the  General  Lands  Clauses  Act,  excepts 
sect.  13o  of  that  general  Act,  which  excepted  section  provides  fur 
tlx^  jn'eservation  of  the  liability  to  poor-rates  and  land-tax  in  cer- 
tain cases.  But  sect.  Ti  of  the  local  Act  preserves  the  land-tax, 
hut  is  silent  as  to  the  poor-rate;  showing,  as  I  conceive,  that 
the  Legislature  intended  to  preserve  the  land-tax,  hut  not  the 
]in()v-rate. 

Lastly,  the  Act  20  &  21  Vict.  c.  162,  is  an  Act  for  consolidat- 
ing the  docks  at  Liverpool  and  Birkenhead  into  one  estate,  and 
vesting  the  control  of  them  in  one  public  trust;  and  it  would  be 
singular  if  one  portion  of  the  property  should  be  rateable,  and 
one  not  rateable,  under  precisely  similar  circumstances.  And 
this  observation  is  strengthened  by  remembering  that  where  such 
a  distinction  exists  (as  in  the  case  of  the  warehouses),  it  is 
creai^ed  by  express  words. 

The  Lord  Chancellor  (Lord  Westbury)  :  — 

My  Lords,  the  questions  raised  in  this  appeal  depend  in  a  great 
measure  on  the  inquiry  —  What  is  the  occupation  of  real  propertv 
which  is  liable  to  be  rated  under  the  1st  section  of  the  Act  of  the 
4:;  Kliz.  c.  2  ? 

Lide})endently  of  the  decided  cases,  several  of  which  are  irrecon- 
cilable with  each  other,  it  would  seem  to  be  easy  to  answer  this 
inquirv ;  and,  having  regard  to  the  Baiochial  Assessment  Act 
(6  Sc  7  Will.  IV.  c.  96),  it  may  be  said,  in  answer,  that,  "  Occu- 
l)ation  to  be  rateable  must  be  of  pro])erty  yielding,  or  capable  nf 
yielding,  a  net  annual  value,  that  is  to  say,  a  clear  rent  ovim  and 
above  the  probable  avei'age  annual  cost  of  the  repaii's,  insurance, 
and  other  expenses,  if  any,  necessary  to  maintain  the  jnoperty  in 
a  state  to  command  such  rent."  It  is  in  this  sense  that  I  under- 
stand the  words  ''  beneficial  occupation  "  wherever  it  is  said  that 
to  support  a  rate  the  occupation  must  be  a  benc^licial  one.  l-'m', 
on  principle,  it  is  by  no  means  neces.sary  that  the,  oceuimi  ion 
sSould  be  beneticial  to  the  occupier.  It  is  suflicient  if  the  prop- 
el ty  be  capable  of  yielding  a  clear  rent  over  and  abov(^  tin;  neces- 
sary outgoings. 

The  only  occupier  exempt  from  tlie  f)))eration  f»f  the  Act  is  the 
King,  because  he  is  not  named  in  the  statute;  and  the  direet  nnd 
immediate  servants  of  the  Crown,  wliose  occu]iation  is  the  oicn- 
pation  of  the  f'rown  itself,  also  comi;  within  tlic^  cxcni]ilion.      I'-nt 
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this  ground  of  exemption  docs  not  warrant  many  decisions  whicli 
have  held  that  property  uschI  for  public  jjurposes  is  not 
[*  "J."']  *  rateable.  So,  also,  trustees,  who  are  in  law  the  tenants 
and  occupiers  of  valuable  property  upon  trust  for  chari- 
table purposes,  such  as  hospitals  or  lunatic  asylums,  are,  in  ])rin- 
ciiilc,  rateable,  notwithstanding  that  the  buildings  are  actually 
occupied  by  paupers,   who  are  sick  or  insane. 

If  the  matter  were  res  integra,  I  could  not  concur  in  the  deci- 
.sion  of  Lord  Manskielk,  in  the  case  of  St.  Luke's  Hospital,  2 
Burr.  1053,  in  which  he  is  reported  to  have  said,  that  mere 
trustees  cannot  be  esteemed  occupiers,  or  rated  as  lessees,  or  with 
his  conclusion  in  the  case  of  He:  v.  St.  Bartholomew  s  Hospital, 
4  Burr.  2435.  But,  with  a  slight  verbal  alteration,  I  entirely 
agree  with  the  remark  of  the  learned  Judges  in  the  present  case, 
that  if  Lord  Mansfield  meant  that  the  persons  in  the  legal  occu- 
pation of  valuable  property  are  not  rateable,  if  they  occupy  in 
a  merely  fiduciary  character,  it  is  a  position  which  cannot  be 
maintained. 

To  these,  observations  and  decisions  of  Lord  Mansfield,  that 
which  appears  to  me  to  be  the  erroneous  doctrine  of  several  subse- 
([uent  decisions  is  to  be  attributed.  This  is  plain  on  an  examina- 
tion of  Lord  Kenvon's  judgment  in  the  subsequent  case  of  Rex  v. 
Tlic  Commissioners  of  Salter'' s  Load  Sluice,  4  T.  E.  430.  Lord 
Kenyon  refers  to  the  decision  in  the  case  of  ^S*:^.  Lul:e's  Hospital, 
and  adopts  the  position  that  trustees,  who  have  a  bare  naked 
trust,  not  coupled  with  any  interest,  are  not  liable  to  lie  rated; 
and  he  u.ses  language  which,  with  the  decisions  of  Lord  Mans- 
field, has  introduced  the  notion,  that  if  valuable  property  b6  in 
the  possession  of  trustees,  who  are  bound  to  apply  the  whole  of 
the  proceeds  to  public  but  not  Government  purposes,  that  is,  in 
works  or  purposes  for  the  better  accommodation  or  use  of  the 
public,  they  are  not  liable  to  be  rated. 

There  is  nothing  in  the  Act  of  Elizabeth,  or  in  the  reason  of 
the  thing,  to  waiTant  this  conclusion.  No  exemption  is  thereby 
given  to  charity  or  to  public  purposes,  beyond  that  which  is 
strictly  involved  in  the  position  that  the  Crown  is  not  bound  by 
the  Act.  And  it  is  a  remarkable  fact,  that  whenever  these  opin- 
ions of  Lord  Mansfield  and  Lord  Kenton  have  not  been  pre- 
sented to  the  Court  of  Queen's  Bench,  the  Judges  have  adopted 
the  correct  view  of  the  statute.     Thus,  in  Rex  v.  Liverpool,  7  B. 
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Sc  C.  61,  9  Dowl.  &  Ky.  780,  decided  in  the  year  1823,  and  in 
the  ease  of  Hex  v.  The  Trustees  of  the  Hirer  Weaver  Navigation, 
7  E.  &  C.  70,  decided  in  1827,  the  Salter's  Load  Sluice  Case  was 
cited  and  relied  on ;  and  the  Court  of  Queen's  Bench  adopted  the 
language  of  Lord  Kenyon  and  followed  his  decision.  But  in 
the  case  of  The  Gruvernors  of  the  Bristol  Poor  v.  Waite,  5  Ad.  li- 
K.  1,  decided  in  1S36,  the  Sailers  Load  Sluice  Case  does  not 
appear  to  have  been  referred  to :  and  the  Court  recurred  to  the 
-correct  view  of  the  statute  of  Elizabeth,  and  held  that  the  gov- 
ernors of  the  Bristol  poor,  who  had  taken  some  buildings  and 
land  on  lease  for  the  occupation  of  their  poor,  although  they  were 
bare  trustees,  and  held  for  a  public  purpose  only,  were  such  occu- 
piers of  property  as  to  be  liable  to  be  rated  to  the  poor.  This 
rase,  in  its  turn,  has  been  followed  in  other  decisions  as  an 
authority;  and  it  might  have  been  supposed  that  the  authority  of 
the  Salte7'''s  Load  Sluice  Case  and  its  two  satellites,  Hex  v.  7%*' 
Inhaliitants  of  Liverpool  and  Re-'-  v.  The  Trustees  of  the  Riter 
Weaver  Navigation,  had  come  to  an  end.  But  in  the  year  1839, 
the  Court  of  Queen's  Bench,  in  the  case  of  Reg.  v.  Tlie  Corpora- 
tion of  Liverpool,  9  Ad.  &,  E.  435,  returned  to  its  'old  allegiance ; 
and  again  set  up  the  authority  of  Rex  v.  Liverpool  and  Rex  v. 
Tlte  River  Weaver  Navigation.  This  last  case  of  Reg.  v.  Tlie  Cor- 
/loration  of  Liverpool  was  decided  on  the  principle  that  since  the 
Municipal  Corporation  Act  the  property  of  a  municipal  corpora- 
tion is  held  upon  trust  for  the  purposes  of  the  borough  fund;  and, 
therefore,  that  the  corporation  of  Liverpool  were  bare  trustees  of 
the  property  in  question  for  public  purposes.  The  mischief  of 
tl>is  decision  was  remedied  by  the  Act  of  the  4  &  5  Vict.  c.  48; 
but,  unfortunately,  that  Act  did  not  declare  the  law. 

Some  subsec^uent  decisions  of  the  Court  of  Queen '.s  Bench  have 
l)een  marked  with  much  timidity.  They  have,  in  effect,  departed 
from  the  grounds  of  the  decisions  in  the  Salter's  Load  S/nire  Ctr.^e 
nnd  its  attendant  cases;  l)ut  have,  at  the  same  lime,  attempted, 
by  very  (questionable  distincti(jns,  to  save  wlude  the  nulhniily  nf 
those  cases.  Tims,  in  the  cases  of  Reg.  v.  Ba.denek,  (i  (.}.  \\. 
787,  and  Reg.  v.  The  Overseers  of  *  Longwnnd,  13  (,).  I'..  (*  21] 
116,  18  L.  J.  M.  C.  65,  there  is  an  attempt  to  distingiiish 
lietween  the  interest  of  the  unlimited  puV)lic  and  tli<!  interest 
(  of  the  public  limited  by  tlie  Ijnunds  of  a  county,  borough,  or 
parish. 
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Al  la.->t,  ill  tlu'  r;isi'  ul  Tin  Tijui'  ('iimiiiiffsioiirrs  v.  Chirloii,  1  El. 
V.V  VA.  .".Hi,  L'S  I..  .1.  M.  L'.  i:".l,  thr  ('(lint  of  (,)u,-eirs  lieufli  ic- 
funvd  to  that  whiili  i^,  in  iiiv  o[iminiu  the  tnie  principle,  iiaiiicl}-, 
liiat  the  only  gioiUKl  oi'  exemption  from  ihe  statute  of  Elizabclh 
is  that  which  is  furnished  Ijv  tlu;  rule,  that  the  Sovereiun  is  not 
liuund  hy  that  statute;  and  that  consei|iiently,  -svhen  valuable 
property  (that  is.,  property  capahle  of  yielding  a  net  rent  aliove 
what  is  required  for  its  maintenauce)  is  sought  to  be  exempted  on 
the  grouud  that  it  is  occupied  by  bare  trustees  for  public  purposes, 
the  public  purposes  uiust  be  such  as  are  required  and  created  by 
the  Goverumeut  of  the  country,  and  are  therefore  to  be  deemed 
part  of  the  use  and  service  of  the  ("rown. 

If  this  lie  the  true  criterion  of  exemption  fi'om  rateability  where 
tlie  property  is  vahiable,  it  is  clear  that  the  Mersey  Docks  are 
liable  to  lie  rated. 

In  this  country,  many  works  tending  greatly  to  the  convenience 
aiul  benetit  of  the  public,  and  in  that  sense  public  works,  are  the 
result  and  creation  of  [irivate  enterprise,  being  made  or  performed 
by  money  subscribed  by  the  public,  on  the  terms,  or  in  the  hope 
of  receiving"  siVch  interest  out  of  the  proceeds  of  the  works  as  will, 
in  the  judgment  of  the  subscribers,  make  the  investment  a  piofit- 
able  one.  Such  is  the  condition  of  the  Mersey  Docks,  which  are 
in  truth  ]iroperty  used  and  occupied  for  the  profit  and  benefit  of  a 
number  of  persons;  and  it  is  the  same  thing  in  substance  as  if  the 
docks  had  been  demised  by  the  subscribers  to  the  trustees  on  the 
terms  of  maintaining  the  docks  and.  paying  to  the  subscribers  a 
rent  equivalent  to  the  interest  on  their  bonds. 

I  am  therefore  clearly  of  the  same  o})inion,  with  the  majority 
of  the  learned  Judges,  that  the  Mersey  Docks  and  Harbour  Board 
are  occupiers  of  the  docks  and  haibour  within  the  true  meaning  (-f 
the  word  "  occupier  "  in  the  Act  of  Elizabeth. 

The  answer  to  the  .second  question  put  to  the  learned  Judges  is, 
in  effect,  a  mere  consequence  of  the  answer  to  the  first  (question  ; 
for  it  cannot  be  pretended  that  the  statute  of  Elizabeth  has  been 
repealed,  either  expressly  or  impliedly,  by  any  of  the  statutes 
which  apply  to  the  Liverpool  Docks,  or  that  the  liability  of  the 
trustees  as  occupiers,  whicli  is  the  result  of  the  true  interpretation 
of  the  Act  of  Elizabeth,  has  been  discharged  or  altered  by  any- 
thing contained  in  the  local  statutes.  On  this  head  it  is  unneces- 
sarv  to  sav  more  than  that  T  concur  with  the  observations  of  the 
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iiKijority  of  the  learned  Judges  iu  their  elaborate  opinion  delivered 
l»y  ^Ir.  Justice  Blackburn. 

The  result  is,  that  I  humbly  move  your  Lordships  to  reverse 
th'i  order  of  the  Court  of  Exchequer  Chamber  in  the  case  of  Jo7ies 
\.  The  Mersey/  Docks  and  Harbour-  Board,  but  to  affirm  it  in  the 
<'aso  of  The  Mersey  Docks  and  Harbour  Board  v.-  Cameron. 

Lord  Cranworth  :  — 

My  Lords,  I  concur  with  my  noble  and  learned  friend  in  think- 
ing that  judgment  ought  to  be  given  for  the  plaintifis  in  error. 

I  have  given  full  attention  to  the  opinions  of  the  learned  Judges 
who  assisted  us  at  the  hearing ;  and  concurring  as  I  do,  in  that 
delivered  by  Mr.  Justice  Blackburn,  on  behalf  of  himself  and 
four  of  the  other  five  Judges,  I  do  not  feel  it  necessary  to  go  into 
tlie  question  at  length.  That  very  able  opinion  seems  to  me  to 
exliaust  the  subject. 

By  the  statute  of  Elizabeth,  the  overseers  are  directed  to  raise 
the  money  necessary  for  the  relief  of  impotent  poor  by  ta.vation  of 
{inter  alios)  every  occupier  of  lands  in  the  parish. 

That  the  defendants  in  error  are  occupiers  of  hinds  in  the  jiarish 
■of  Liverpool  cannot  be  doubted,  and  S(j,  unless  there  l)e  .something 
to  exem[)t  them,  they  are  rateable. 

The  argument  on  their  behalf  has  been,  that  though  they  aw 
occupiers,  their  occupation  is  not  a  beneficial  occu[)ation  ;  and  the 
statute,  it  was  contended,  contemplated  only  such  an  occupation 
as  is  beneficial  to  tlie  occupier,  or  to  some  other  person  or  persons 
fo]-  whose  behoof  the  occupier  is  occupying. 

If  by  l)eneficial  occupation  is  meant  any  occupation  of  some- 
tliing  valualile,  something  in  its  own  nature  l)eMeticial  to 
some  one,  I  think  it  is  fair  to  consider  that  word  *  as  [' 'ifi] 
iin[)liedly  included  iu  the  statute.  It  was  not  meant  to 
impose  the  duty  of  contributing  to  the  relief  of  the  ]tooi-  on  aii\ 
one  merely  because  he  miglit  be  the  occmpicr  of  a  liaiicn  lock, 
neither  yielding  nor  capable  of  yichling  any  ]>rolil  from  ils 
occupation. 

But  [  can  discover  notliing,  cither  in  the  words  or  in  the  sjiiril 
of  the  Act,  exempting  fioni  iialiilil\-  the  <iccnpicr  of  xalnal'le 
])roperty,  merely  because  the  profits  of  the  occu])ation  are  not  l<i 
lie  enjoyed  by  him,  or  by  any  one  on  who.se  behalf  he  is  occupy- 
iii'4,  but  are  to  l>c  devoted  to  the  benefit  of  the  public. 
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In  iIk'  Mpiiiioii  (if  till'  li\c  -ludgi's,  (U'livcicd  liy  .Mi-.  .Iiislicc 
l>LAt.'KiU'UN,  that  learned  Jiulge  has  traeed  with  great  care  and 
accuracy  the  pntgress  of  the  deeisioii.s  on  tliis  suhject;  aiul  1 
tjhi)uhl  be  merely  wastinj^  the  time  of  the  House  il  1  were  to  pro- 
ceed to  go  over  again  what  has  lieen  so  well  done  by  him.  The 
Court  seems  to  me.  to  have  fallen  into  error  in  the  time  of  Lord 
Kenyon,  if  not  in  that  of  Lord  Mansfield,  in  proceedings  which 
unfortunately  were  incapabh^  of  being  questioned  in  a  Court  of 
error.  The  decisions  so  made  were  followed  in  similar  proceed- 
ings in  the  time  of  Lord  Ellenhoruugh  and  Lord  Tentehden. 
The  doctrine  on  which  they  rested  was  shaken  in  some  eases 
which  occurred  when  Lord  Dexman  w^as  Chief  Justice,  and 
eventually  were  in  substance  overruled  when  Lord  Campuell 
presided  in  the  (Jouvt  of  Queen's  Bench. 

In  these  circumstances,  thinking,  as  I  do,  that  there  is  nothing 
in  the  statute  of  Elizabeth  expressly  or  impliedly  exempting  from 
rateability  the  occupier  of  valuable  property  merely  because  the 
benefit  of  the  occupation  is  to  go  to  the  public,  I  think  "your  Lord- 
ships ought  not  to  consider  yourselves  fettered  by  any  decisions 
of  the  Courts  below,  but  that  you  ought  to  lay  down  the  law  as 
you  think  it  ought  to  have  been  laid  down  if  this  question  had 
arisen  In-fore  any  of  those  decisicms  had  been  pronounced.  I 
therefore  concur  in  the  motion  of  my  noble  and  learned  friend  on 
the  woolsack. 

To  avoid  all  misconception,  I  wish  to  add,  that  there  are  cer- 
tain cases  to  which  the  observations  I  have  made  do  not  apply. 
The  Crown  not  being  named  is  not  bound  by  the  Act.  It  follows, 
therefore,  that  lands  or  houses  occupied  by  the  Crown,  or  by  ser- 
vants of  the  Crown,  oi'  for  the  purposes  of  the  Crown,  are  not 
liable  to  be  rated;  and  I  conceive  that  it  is  from  a  confusion 
between  property  occupied  for  i)ublic  purposes  and  property  occu- 
pied by  .servants  of  the  Crown  that  this  mistake  has  arisen.  This 
jiiinciple  exempts  from  rates,  not  only  royal  palaces,  but  also  the 
offices  of  the  Secretaries  of  State,  the  Horse  Guards,  the  Post 
Office,  and  many  similar  buildings.  On  the  same  ground,  police 
Courts,  county  Courts,  and  even  county  buildings  occupied  as 
lodgings  at  the  assizes  for  the  Judges,  have  been  held  exempt. 
These  decisions,  however,  have  all  gone  on  the  ground,  more  or 
less  sound,  that  these  might  all  be  treated  as  buildings  occupied 
by  sei"vants  of  the  Crown  and  for  the  Crown,  extending  in  some 
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instances  the  shield  of  the  Crown  to  what  might  litly  bb  described 
as  the  public  government  of  the  country.  In  none  of  these  cases 
was  exemption  conceded  on  the  ground  contended  for  in  the  pres- 
ent ci\,se.  And  I  cannot  but  think  that  the  error  which  has  crept 
into  the  decisions  has  arisen  from  confusing  cases  like  the  present 
with  those  in  which  the  interests  of  the  Crown  oi:  its  servants 
were  concerned. 

Lord  Chelmsford  :  — 

My  Lords,  it  is  impossible  in  entering  upon  the  consideratiou 
of  these  appeals  to  refrain  from  an  expression  of  surprise  that 
theroj  should  arise  at  the  present  day,  after  more  than  two  cen- 
tuiies  and  a  half  from  the  time  of  the  passing  of  the  Act,  a  neces- 
sity for  interpreting  any  part  of  the  43  Eliz.  c.  2;  and  yet,  from 
the  numerous  cases  which  have  been  cited  in  the  argument  at  your 
Lordships'  bar,  it  is  evident  that  the  exact  meaning  of  the  impor- 
tant word  "  occupier  "  in  the  rating  clause  of  that  Act  must  l)e 
regarded  as  hitherto  an  unsettled  question. 

Those  who  have  to  establish  the  liability  of  the  docks  to  be 
rated  to  the  poor-rate  have,  with  respect  to  the  Liverpool  Docks, 
to  contend  against  the  authority  of  a  decision,  probably  in  1808, 
but  certainly  in  1827,  upon  the  very  subject  in  question  in  one 
of  these  appeals.  The  latter  decision  was  expressly  founded  upon 
a  case  determined  more  than  thirty  years  before,  and  which  lias 
since  been  regarded  and  acted  upon  as  an  unquestionable  author- 
ity. Under  these  circumstances,  the  counsel  for  the  ])ar- 
ishes  might  expect  that  the  House  *  would  feel  tlic  same  1*20] 
reluctance  to  disturb  these  decisions  as  was  expressed  I)y 
Lord  Chief  Justice  Tindal  in  Crease  v.  Saiole,  2  C^.  ]>.  8(")2,  and 
would  say  with  him,  "  Tt  would  Ix-i  extremely  inconvcnicMit,  ;niil 
indeed  mischievous,  to  overrule  a  class  of  cases  wliich  luivc  been 
much  discussed  and  sanctioned  by  many  emiiKMit  Judges,  and 
whicli  are  now  constantly  acted  u])on,  because  we  might  not  feel 
perfectly  satisfied  witli  the  reasons  assigned  for  theii'  df^cision. 
If  we  could  permit  ourselves  to  disregard  these  authorities  on  that 
account,  we  might  feel  disposed  on  tliat  ground  to  reject  otliers 
wliich  liave  put  a  construction  on  the  43  Eliz.  c  2,  whifh  we 
were  by  no  means  sure  it  ought  to  bear  if  we  were  now  for  the 
lirst  time  called  upon  to  explain  the  ineiiiiing  of  its  language. " 

Mr.  Justice  Cromi'Tox,  in  drl  i\cr;i:L;  Ihn  ind'-nicnt  nf  the  Cnurl 
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ol"  ExchtMiuer  Chamber  in  the  case  of  The  Mcrsei/  Dorl:-.  mid 
Hnrhonr  Board  v.  Joiun,  'M)  I,.  .1.  .M.  C.  239,  .said,  "  With  ivlVr- 
eiK'c  to.  the  former  tk'ci^<iolls,  1  tiiink  that  neither  a  Couit  of 
co-nrtliuate  jurisdiction  nor  f.  Court  of  eiroi  ouj^ht  to  interfere 
in  •<uch  a  eu.se.  If  there  is  ;\\\\  hanlship,  it  must  lie  left  to  the 
l^'j^'ishuure.  "  \\\  this  hist  ub.-^ervatiou  tlie  learned  Judge  seems 
to  have  cttnsidereil  that  this  House,  as  -well  as  the  Courts  of  orici- 
nal  and  appellate  jurisdiction,  ought  to  yield  implicitly  to  the 
authority  of  long-established  decisions.  Jiut  the  same  reasons  for 
acquiescence  do  not  apply  to  the  different  tribunals.  The  Courts 
rightly  abstain  from  overruling  ca.ses  which  have  Ijeen  long  estab- 
lished, because,  if  they  did  so,  they  would  only  disturl)  without 
tinally  settling  the  law.  Ihit  when  an  appeal  from  any  of  their 
judgments  is  made  to  this  Hou.se,  however  they  may  lie  wananted 
by  previous  authorities,  the  very  object  of  the  appeal  being  to 
bring  those  authorities  under  review  for  final  tletermi nation,  the 
Hou.se  cannot,  upon  the  principle  of  stare  decisis,  refuse  to  examine 
the  foundation  upon  which  they  rest.  This  would,  in  mix  opin- 
ion, have,  been  the  duty  of  your  Lordships,  e\en  if  the  current  of 
the  decisions  had  been  uniform ;  but  as  various  cases  have  been 
decided  which,  with  all  the  endeavours  to  leconcile  them,  must 
still  be  regarded  as  conflicting  and  contradictory,  it  is  absolutely 
necessary  to  determine  what  for  the  future  shall  l)e  considered  to 
be  the  law  with  reference  to  rating  docks,  and  works  of  a  similar 
character. 

The  43  Eliz.  c.  2,  enacts,  "  That  the  overseers  are  to  raise  by 
taxation  of  every  inhabitant,  &c. ,  and  of  every  occupier  of  lands, 
houses,  &c. ,  in  such  competent  sums  as  they  shall  tliink  fit, 
according  to  the  aliility  of  the  parish,"  the  requisite  fuml  fni  the 
purposes  of  the  Act. 

The  words,  "to  rate  in  sucli  sum  as  they  shall  tliink  tit,"  do 
not  mean,  as  Lord  Chief  Justice  Tindal  says,  in  Marsind  v. 
rifnifin,  9  Bing.  601,  that  they  are  to  have  a  power  to  rate  arbi- 
trarily, but  "  to  rate  the  occupier  according  to  the  value  of  his 
occupation,  the  inhabitant  according  to  his  visible  personal  prop- 
erty." Or,  as  was  said  in  Earlifs  Case,  2  Bidst.  54,  the  over- 
seers are  to  make  their  taxations  and  assessments  well  and  truly, 
and  in  an  equal  manner,  according  to  the  visible  estates,  real  and 
personal,  of  the  inhabitants  within  their  town. 

Primd.  facie,   therefore,   a  lial>ility  to  the  rate  would  seem  to 
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attach  upon  every  occupation  from  winch  benefit  is  derived ;  and 
no  occupier  can  claim  an  exemption  unless  he  can  find  it  in  the 
Act  itself,  or  it  arises  from  some  principle  of  law  applicable  to  all 
cases. 

With  respect  to  exemption  arising  from  the  Act  itself,  it  is 
obvious  that  as  the  occupier  is  to  be  assessed  according  to  his 
ability,  if  he  derives  no  benefit  of  any  kind  from  his  occupation, 
he  has  no  aljility  in  respect  of  it,  and  consec^uently  cannot  be 
rateable.  The  other  exemption,  which  does  not  arise  from  the 
Act  itself,  but  which  is  founded  on  a  general  principle  of  law, 
applies  only  to  the  Crown,  which,  not  being  named  in  the  Act,  is 
not  bound  by  it. 

I  am  unable  to  find  any  grounds  of  exemption  from  liability  to 
tlie  poor-rate,  either  in  the  Act  itself,  or  in  any  principle  of  law 
apart  from  the  Act,  except  the  two  which  1  have  mentioned ;  and 
there  is  nothing  to  indicate  the  intention  of  the  Legislature  that 
lands  and  liouses  occupied  for  what  in  some  of  the  cases  is  rather 
loosely  called  "  public  purposes,"  as  contradistinguislied  from  jni- 
vate  benefit,  should  not  be  liable  to  the  rate. 

*  Lord  Campbell,  in  the  case  of  The  Birhenhcad  Dock  [*  27] 
Tnatecs  v.  The  Birhe/nhead  Overseers,  2  El.  &  B.  148,  says, 
that  the  exemption  (m  the  ground  of  pul)lic  purposes  takes  its 
origin  from  the  marginal  note  to  the  report  of  the  case  of  Ber  v. 
TJic  Comniissioners  of  Salter's  Load  Sluice,  4  T.  R.  4/^)0.  If  this 
is  so,  it  is  a  remarkable  fact,  that  in  following  that  case  as  an 
authority,  the  Courts  should  have  been  misled  by  confining  theii- 
attention  to  the  marginal  abstract,  which  certainly  conveys  a  very 
imperfect  if  not  an  inaccurate  idea  of  tlie  grounds  of  the  deci- 
sion. The  term  "  public  purposes  "  is  only  employed  by  Lord 
Khnvon  in  the  Salter's  Load  Sluice  Case  incidentally.  The  rea- 
son given  for  the  judgment  is  tlie  absence  of  beneficial  occupation. 
His  Lordship  says,  "  The  Commissioners  have  a  bare  naked  trust, 
not  coupled  with  any  interest. "  And  again,  "  Upon  the  ground 
upon  whi(;h  the  Court  proceeded  in  Her  v.  Si.  Tjvke^s  Jfospilal, 
2  Burr.  105'),  there  was  no  occu])ier, "  by  wliicli  he  must  have 
meant  no  beneficial  occupier,  for  he  adds,  "  The  (Jomiuissidiicrs 
were  merci  trustees  to  superinttMid  the  execution  of  tin;  Act,  with- 
out any  personal  advantage."  This  reference  to  the  case;  of  ,SV. 
Luke's  Hospital  shows  that  the  leading  idea  in  the  mind  ol  the 
Court  was  the  want  of  a  beneficial   occupier,  altlioiigli   there  does 


4M0  KATINO, 

No.  1.      Jones  v.  Mersey  Docks,  &,c. ;  Mersey  Docks,  &/C.  v.  Cameron,  35  L.  J.  M.  C.  27. 

m>t  seem  to  be  a  very  close  analogy  between  the  case  of  an  hos- 
pital su[»ported  by  VdhmtaiT  sul)scriptii>ns,  I'l'diii  whiih  iin  jicisoii 
wild  could  be  reganled  as  an  occupier  derived  any  pecuniary  hcnc- 
Ht,  and  the  receipt  of  tolls  as  a  compulsory  incident  in  tin'  occ'u- 
pation  by  the  Commissioners  of  the  Salter's  Load  Sluice. 

The  first  ca.se  in  which  an  occupation  fur  "  pulilic  ]iurpo.*^es  " 
was  expressly  stated  as  the  ground  of  exemption  from  liability  to 
]to(»r-rate  is  licx  v.  The  Trustees  of  the  River  Weaver  Navvjation, 
7  B.  &  C.  70,  to  which  the  principle  of  the  decision  in  the  case 
of  Rex  V.  The  Inhahita,nts  of  Liverpool,  7  B.  &  C.  61,  9  Dovvl. 
&  Ry.  780  (the  judgment  brought  into  question  by  this  appeal), 
was  held  to  be  applicable. 

In  the  case  of  Rex  v.  The  Inhabitants  of  Liverpool,  J^ord  I'en- 
TEKiiEX  proceeded  on  the  ground  of  there  being  no  benelicial 
occupation,  with  respect  to  which  he  said  the  case  of  Rex  v.  The 
Commissioners  of  Salter's  Ijoad  Sluiee  is  decisive.  But  in  L'ex  v. 
The  Trustees  of  the  River  Weaver  Naviijcdion,  ]\Ir.  Justice  Bayley 
said,  "  The  surplus  tolls  remaining  over  and  al)ove  the  expenses  of 
supporting  the  navigation  were  to  be  applied  to  the  repairing  and 
maintaining  of  bridges  and  highways.  Those  were  public  pur- 
poses, and  as  no  part  of  the  moneys  received  Cdidd  be  a]tplicd  to 
private  purposes,  tlie.se  moneys  were  not  rateable  in  the  hands  of 
the  trustees. " 

In  Rc(j.  V.  Tlie  Mayor,  &c.,  of  Liverpool,  9  Ad.  &  E.  435,  the 
Court  followed  the  cases  of  Rex  v.  The  Inhabitants  of  Liverpool 
and  Rex  v.  The  River  Weaver  Navigation,  without  expressing  any 
opinion  as  to  the  gromids  of  these  decisions,  observing,  "  That 
they  felt  it  to  be  impo.ssible  substantially  to  distinguish  the  case 
before  them  from  these  cases,  and  especially  from  the  latter,  and 
that  if  they  found  the  principle  settled  by  decisions  already  made, 
they  felt  it  to  be  their  duty  to  act  upon  them,  and  not  upon  the 
apprehension  of  any  inconvenient  or  unforeseen  consequences  to 
question  or  weaken  their  authority. " 

In  the  case  of  Reg.  v.  The  Inhabitants  of  Exrninster,  12  Ad.  & 
E.  2,  9  L.  J.  (N.  S.)  M.  C.  108,  the  Court  adhered  to  their 
decision  in  Reg.  v.  Tlie  Mayor,  (fee,  of  Liverpool,  without  any 
further  explanation  of  the  grounds  of  their  judgment. 

But  in  a  more  recent  case,  Reg.  v.  St.  George'' s,  Soutlnvarl-,  10 
Q.  B.  852,  16  L.  J.  :\I.  C.  129,  Lord  Denmax  said,  "  Whether  a 
person  is  rated  as  occupier,  holder,  or  possessor  of  the  premises,  or 
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as  using  them,  the  occupation,  holding,  possessing,  or  using  them 
must  be  beneficial  to  the  parties  so  rated.  It  has  been  settled,  by 
several  cases,  that  the  possessors  or  occupiers,  as  trustees  of  prop- 
erty otherwise  rateable,  the  profits  of  which  they  were  bound  by 
Act  of  Parliament  to  apply  to  public  or  charitable  purposes,  were 
not  rateable  to  the  poor  in  respect  of  such  property. "  Now, 
although  Lord  Dkxman,  in  the  case  of  Reg.  v.  The  Mayor,  &c.,  of 
Liverpool,  seems  to  hint  at  some  distinction  between  the  cases 
of  Ee.r  V.  The  Inhabitants  of  Liverpool  and  Rex  v.  The  Trustees  of 
the  River  Weaver  Na.vigation,  yet  it  would  appear  (espe- 
cially from  his  last-mentioned  *  observations)  that  he  con-  [*  28] 
sidered  them  to  rest  upon  tlie  same  foundation,  and  that 
tlie  counsel  on  both  sides  at  your  Lordships'  bar  were  correct  in 
saying  that  tliere  was  no  case  decided  upon  the  ground  of  public 
.purposes  which  was  not  resolvable  into  beneficial  occupation. 
But  if  this  is  so,  it  will  be  impossible  to  accept  the  explanation 
by  which  decisions  apparently  inconsistent  with  the  judgment  in 
Rex  V.  Salter's  Load  Sluice,  and  the  cases  whicli  followed  it,  liave 
been  attempted  to  be  reconciled  with  them. 

To  these  cases  it  is  necessary  now  to  turji.  The  first  of  them 
which  broke  in  upon  the  series  of  decisions  hitherto  considered  is 
the  case  of  The  Governors  of  the  Poor  of  Bristol  v.  Waite,  5  Ad. 
&  E.  1.  In  deciding  this  case  as  they  did,  the  Judges  were  prob- 
ably not  aware  that  they  were  disregarding  the  authority  of  pn;- 
vious  decisions,  as  the  Salter's  Load  Sluice  Case  and  the  other 
cases  founded  upon  it  are  not  noticed  in  the  argument  or  in  the 
judgment.  But  in  Reg.  v.  The  Guardians  of  the  Walling  ford 
Union,  10  Ad.  &  E.  259,  where  those  cases  were  cited,  the  Court 
followed  the  case  of  The  Governors  of  the  Poor  of  Bristol  v. 
Waite,  without  any  attempt  to  reconcile  it  with  what  had  biMMi 
previously  decided. 

In  the  case  of  Reg.  v.  Badcoch,  6  Q.  B.  787,  however,  Lord 
Denman,  in  giving  judgment,  reviewed  the  aulhorilics  wliir'h 
appeared  to  be  conflicting,  on  the  one  side  the  scries  which  fol- 
lowed Rex  V.  Tlie  Inhahitants  of  Liverpool,  and  on  the  other  that 
which  commenced  witli  TJir  Governors  of  the  /'oor  (f  Urisfol  v. 
Waite,  and  observed  that  in  all  tlie  first  class  the  ])ublic,  as  such, 
unlimited  by  the  bounds  of  county,  ])orough,  or  parisli,  had  a  sub- 
stantial and  direct  interest  in  the  l)enefit  whidi  tlu-  aiiplicaiion  of 
the  funds  produced ;  in  the  latter  the  ratejiaycrs,  oi-  al    most  (lie 
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inlisiliilants  of  certain  jiarishes,  wen:  alont'  concerned  in  ilic  hem- 
til,  (livi'it  or  indirect.  This  distinclion  was  afterwards  a))[)roved 
of  and  adoiited  by  ^Ir.  Justice  Coi,ekiik;k  in  the  case  of  ]!<,i. 
V.  Tilt  Coininissi^iurs  of  J/a rroijatc,  lo  i^.  ]\.  1010,  20  !..  -1. 
M.    C    lT). 

Tlu'  attempts  thus  to  reconcile  the  discordant  decisions  will  In- 
regarded  as  having  been  completely  unsuccessful,  when  it  appears 
that  in  the  tirst  class,  instead  of  all  the  cases  being  instances  in 
which  the  public  at  large,  "  unlimited  by  the  bounds  of  county, 
borough,  or  parish,"  had  an  interest,  there  are  found  the  cases  of 
Jiex  V.  The  Trudccs  of  the  River  Weaver  Navigation,  in  which 
the  surplus  funds  were  applied  for  the  general  purposes  of  the 
county  of  Chester,  and  of  lice  v.  Tlic  Mayor,  Ac.  of  Liccrpool  and 
JU'j.  V.  T'nc  Inhabitants  of  Exniinster,  in  which  the  public  beyond 
the  bounds  of  the  borough  liad  no  interest  in  the  benefit  produced 
by  the  application  of  the  funds.  And  the  distinction  fails  alto- 
gether if  the  term  ''  public  purposes,"  as  distinguished  from  "  pri- 
vate purposes,"  is  to  be  resolved  into  the  question  of  beneticial 
occupation,  because  it  would  then  appear  to  be  immaterial  whether 
the  public  purposes,  which  exclude  the  idea  of  private  l)eiietit, 
were  of  a  local  or  of  a  general  character. 

The  desire  of  the  Court,  however,  not  to  be  bound  by  the  former 
decisions,  and  yet  not  to  be  compelled  expressly  to  overrule  them, 
is  exhibited  in  a  very  striking  manner  in  the  case  of  Reg.  v.  The 
Harrogate  Commissioners,  wherie  it  was  held,  that  in  order  to 
exempt  property  from  liability  to  poor-rate  on  the  ground  of  its 
occupation  for  public  purposes,  the  benefit  must  be  exclusively 
public,  and  that  if  the  occupation  was  in  some  degree  beneficial 
to  the  whole  jniblic,  yielding  additional  benefit  also  to  a  limited 
district  or  community,  the  property  was  rateable ;  as  if  it  could 
make  any  difference  in  point  of  principle  wdien  the  occupation  is 
for  public  pmrposes,  that  one  portion  of  the  public  derives  a 
greater  benefit  from  the  application  of  the  funds  produced  than 
the  rest. 

After  these  fruitless  endeavours  to  reconcile  the  decisions,  a 
case  arose  in  which  it  seemed  absolutely  necessary  to  determine 
whetlier  Rex  v.  llie  Inhabitants  of  Liverpool,  and  the  cases  which 
followed  it,  were  to  be  submitted  to  as  authorities  for  the  future, 
or  were  to  be  set  aside  and  disregarded.  In  the  case  of  the 
trustees  of   The  Birkenhead  Docks  v.   The  Overseers  of  Birkenhead, 
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2  El.  &  B.  148,  tlie  question  to  be  decided  was,  whether  the 
Commissioners  of  the  Birkenhead  Docks  were  liable  in 
respect  of  their  occupation  to  be  rated  to  the  poor-rate.  *  It  [*  29] 
certainly  requires  some  ingenuity  to  discover  any  difference 
between  the  Birkenhead  Docks  and  the  Liverpool  Docks,  the 
latter  of  which  had  been  decided  in  the  case  of  Rex  v.  TJic 
Inhiihitants  of  Liverpool  not  to  be  rateable.  But  Lord  Campbell 
lield,  that  the  cases  were  distinguishable.  He  .said  that  "  the 
decision  in  Rex  v.  The  Commissioners  of  Salter's  Load  Sluice 
could  be  rested  only  on  the  clause  in  the  local  Act,  which 
directed  the  tolls  to  be  applied  and  disposed  of  for  the  several 
uses  and  purposes  of  the  said  Act,  and  to  no  other  use  and  purpose 
wliatsoever. "  The  question  was,  whether  "  this  amounted  to  a 
prohibition  to  apply  the  tolls  to  the  payment  of  the  poor-rate, " 
and  adopting  this  construction  he  added,  "  We  think  that  the  deci- 
sion in  the  Liverpool  Case  can  only  be  supported  by  similar 
reasoning. " 

It  is  clear,  however,  that  the  cases  in  question  were  not  decided 
on  any  such  ground,  and  it  could  have  been  assumed  by  Lord 
Campbell  only  from  his  desire  to  escape  from  the  necessity  of 
submitting  to  them,  by  suggesting  a  distinction  without  denying 
their  authority.  That  distinction  was,  that  in  the  Birkenhead 
Case  the  obligation  to  lower  the  tolls,  which  was  much  relied 
upon  in  the  Liverpool  Case,  was  entirely  wanting.  It  might  liavc 
been  supposed  that  the  decision  of  the  Jyirkenhead  Case  having 
proceeded  upon  this  ground,  when  the  subsequent  case  of  Tlie 
Tijne  Improvement  Commissioners  v.  lite  Overseers  of  CJnrfon, 
1  El.  &  El.  516,  28  L.  J.  M.  C.  i;31,  was  brought  before  Lord 
Campbell  and  the  Court  of  Queen's  Bench,  in  which  case  the 
local  Acts  for  making  a  dock,  expressly  required  tlie  Commis- 
sioners, "  in  tlie  event  of  any  surplus  remaining  after  the  appro- 
])riation  of  the  rates  to  the  purposes  of  the  Act,  to  lower  the  rates 
to  the  extent  of  such  surplus,"  he  would  have  adhered  to  tlie 
(listinction,  and  have  held  the  case  to  be  governed  by  the;  author- 
ity of  Rex  V.  77i.e  Inhahitaiits  of  Jjlverpool.  But  instead  of  taking 
this  course,  he  said  that  "  to  hold  the  dock  exempt  from  rateabil- 
ity  they  should  have  to  overrule  The  Birkenhead  Dock  Trustees  v. 
The  Birkenhead  Overseers,  and  that  the  only  distinction  between 
the  cases  was  that  in  the  Birkenhead  Case  the  Commissioners  had 
power  to  raise  the  rates  again  after  having  reduced  them. " 
VOL.  XXII.  —  28 
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Ill  this  misatisfactury  state  ol'  tlic  authorities  it  is  evitleiit  that 
the  two  classes  of  decisions  which  have  been  subjcjcted  to  this 
examination  cannot  stand  together,  and  that  it  is  necessary  tor 
yonr  Lindshij^s  to  determine  which  of  tliem  is  agreeable  to  law. 
It  must  not  be  overlooked  that  in  favour  of  the  exemption  of  tlu; 
<locks  from  liability  to  poor-rate  there  is  the  recital  in  tlie  Act 
of  the  4  &  5  Vict.  c.  48,  which  strongly  indicates  the  opinion  of 
the  Legislature  that  the  cases  which  had  held  the  property  of 
municipal  corporations  not  to  be  liable  to  poor-rate,  had  been 
rightly  decided.  But,  as  Lord  Campbell  said  in  Ikg.  v.  Tlie 
Inhabitants  of  Houghton,  1  El.  &  B.  510,  22  L.  J.  M.  C.  89,  "  A 
mere  recital  in  an  Act  of  Parliament,  either  of  fact  or  of  law,  is 
not  conclusive,  and  we  are  at  liberty  to  consider  the  fact  or  the 
law  to  be  difterent  from  the  statement  in  the  recital. "  The  ques- 
tion of  course  depends  upou  the  true  meaning  of  the  word  "  occu- 
pier "  in  the  43  Eliz.  c.  2.  The  words  of  the  Act  are  as  general 
iis  possible :  "  every  occupier  according  to  his  ability. "  And 
Lord  Den  MAX,  in  the  case  of  The  Governors  of  the  Poor  of  Bristol 
V.  IVaite,  seems  to  give  a  correct  description  of  the  effect  of  those 
words,  when;  after  adverting  to  the  meaning  of  the  term  "  bene- 
ficial  occupation, "  he  says,  "  Without  affecting  the  precision  of 
an  exact  definition,  it  would  probably  be  nearer  the  truth  to  say, 
that  a  presumptive  liability  arising  from  occupation  is  to  be 
explained  away  in  each  ca.se. "  It  is  impossible  not  to  agree  with 
the  observations  made  by  his  Lordship  in  the  case  of  Reg.  v. 
Sterry,  12  Ad.  &  E.  84,  4  P.  &  D.  122,  that  "  No  one  can  review 
the  numerous  decisions  "  (which  cases  somewhat  like  the  one  then 
liefore  him  had  occasioned)  "  without  regretting  that  the  Court 
Avas  ever  induced  to  depart  from  the  simple  test,  which  the 
.subject-matter  of  occupation  would  in  every  case  have  afforded. 
Whether  the  occupation  was  in  respect  of  private  or  public  or 
•  haritable  purposes,  it  would  have  been  wiser  to  have  disre- 
garded, and  whenever   the  subject-matter  was    found    productive 

to  any  one,  to  have  rated  the  actual  occupant  in  respect 
[*  .30]  *  of  that  produce. "     I  cannot  help  thinking  that  the  test 

here  suggested  was  the  one  intended  by  the  Legislature. 
By  the  Act,  the  taxation  is  to  be  on  every  occupier  "  according 
to  the  ability  of  the  parish. "  The  productive  occupation  of  the 
jseveral  occupiers  within  the  parish  make  up  its  aggregate  ability. 
Tf  an  occupier  derives  no  benefit  of  any  description  from  his  occu- 
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pation,  it  forms  no  part  of  the  general  ability  of  the  parish,  but 
if  it  is  productive  (although  not  profitable)  there  is  nothing  in  the 
Act  which  requires  the  overseers  to  follow  the  produce  in  its  sub- 
sequent application.  The  receipt  of  it  constitutes  the  visible 
al)ility  of  the  occupier.  As  was  said,  by  Lord  Tenterden,  in 
Ile.c  V.  Tlic  Inhabitants  of  St.  Giles's,  Yorl',  3  B.  &  Ad.  579,  "  If 
any  profit  be  made,  the  application  of  it  when  made  is  immaterial 
as  to  the  question  of  rateability. "  This  seems  to  be  the  true 
distinction  which  ought  to  have  guided  the  decisions,  and  not 
that  between  private  benefit  and  public  purposes,  from  the  adop- 
tion of  which  all  the  contrariety  in  the  cases  on  the  subject  of 
l)enelicial  occupation  has  arisen. 

It  is  to  be  observed,  that  the  term  "  beneficial  occupation  "  is 
nowhere  to  be  found  in  the  Act  of  Elizabeth,  and  it  must  have 
l)een  used  in  the  different  cases  as  synonymous  with  "  ability. " 
In  this  sense  the  decisions  with  regard  to  St.  Luke's  and  St. 
Bartholomew's  Hospitals,  and  to  chapels  and  rectory-houses  where 
no  pew-rents  are  received,  are  perfectly  intelligible.  In  none  of 
tliem  could  any  person  in  the^  character  of  occujner  be  said  to 
derive  any  benefit  from  the  occupation.  But  that  the  absence  of 
private  benefit  is  no  ground  of  exemption  appears  from  the  cases 
ill  which  trustees  of  chapels  wlio  received  profit  from  letting  tlie 
pews,  although  they  applied  it  entirely  to  the  purposes  of  the 
■(■hapel,  were  held  rateable;  and  in  the  recent  ca.se  of  Tie//,  v. 
Strrri/,  the  trustees  of  a  school,  purchased  from  funds  raised  by 
charitable  suliscriptions  and  bequests,  were  held  rateable  in  re- 
spect of  the  school,  because  no  child  was  admitted  to  tlie  school 
without  an  annual  payment  of  £12,  although  the  average  annual 
expense  with  respect  to  each  child  was  £20. 

The  Salter's  Load  Sluice  Case  gave  the  key-note  to  all  the  sub- 
sequent decisions,  which  held  that  the  i^'-imCt  facie  liability  of  an 
occupier  no  longer  existed  when  it  was  shown  that  the  prolits 
coiniected  with  his  occupation  were  applicable  to  public  pur})o.ses. 
Lord  Kenyox,  in  founding  his  judgment  u})oii  licx  v.  St.  Liilr's 
Ilo^jntal,  must  have  intended  to  decide  that  in  the  case  before  liim 
tlicre  was  no  beneficial  occupier,  although  lie  did  not  ad\ert  to 
the  distinction  that  in  the  case  of  St.  Luke's  tliere  was  nothing 
received  by  any  one  by  reason  of  the  occupation,  while  the  (!om- 
niissioners  of  the  Salter's  Load  Sluice  were  empowered  to  take 
tolls  for  the  navit^ation  which  was  vested  in  them. 
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The  exoniitlioii  ul'  an  (ut'upici,  whose  occupation  i.s  iip})licuMe 
to  j'uhlio  purposos,  was  thus  almost  incidentally  introduced;  and, 
having  heon  so,  it  was  accepted,  without  much  consideration,  in 
the  subsequent  cases.  At  last,  some  decisions  liaving  taken  place 
wliich  were  hard  t»>  he  leconciled  with  each  other,  it  became  nec- 
essary to  detinc  witli  some  precision  the  true  principles  which 
ought  to  govern  cases  of  this  description.  The  distinction  wa.s^ 
then  proposed  between  general  and  local  public  purposes.  The 
tlirticulty,  not  to  say  the  impossibility,  of  reconciling  the  cases 
by  a  distinction  of  this  sort,  has  been  already  shown.  If,  as 
before  observed,  the  ability  of  the  occupier  means  the  "personal 
benefit  derived  from  his  occupation,  it  is  as  much  excluded  where 
the  profits  of  his  occupation  are  applical)le  to  limited  public  pur- 
poses as  where  tliey  are  to  be  applied  to  the  benefit  c)f  the  public 
at  largi'. 

I  am  of  opinion  that,  under  the  words  of  the  43  Eliz.  c.  2, 
every  occupier  of  a  tenement  yielding  profit  is  within  the  rating 
clause  of  the  stiitute,  although  the  tenement  be  a  public  work  for 
the  general  good  of  the  realm,  ajid  the  profit  lie  directed  to  be 
applied  exclusively  to  its  maintenance. 

Having  thus  expressed  my  opinion  that  the  Mersey  Docks  and 
Harbour  Board  are  liable  to  be  rated  for  the  Liverpool  as  well  as^ 
for  the  Birkenhead  Docks,  it  is  unnecessary  to  consider  the  effect 
nf  the  different  Acts  of  Parliament,  by  wliich  the  trustees  were 
expressly  made  liable  to  parochial  rates  "  in  respect  of  ware- 
[*:-'.!]  houses  to  be  built  *  in  like  manner  as  the  same  are  or  would 
be  payable  in  respect  of  warehouses  the  occupancy  of  which 
is  beneficial. "  The  provisions  of  these  Acts  certainly  appear  to 
indicate  tlie  opinion  of  the  Legislature  that  without  them  the 
warehouses  would  have  been  exempt  from  liability  to  poor-rate  as 
IKirt  of  the  docks  enjoying  that  exemption.  But  if  this  liability 
existed  before,  the  Acts  cannot  have  the  effect  of  taking  it  away 
tnot  by  express  enactment,  but)  by  mere  implication. 

It  is  cpiite  true,  as  Mr.  Justice  Byles  has  said,  that  the  Act  nf 
the  20  &  21  Vict.  c.  clxii.,  having  consolidated  the  docks  at 
Liverpool  and  Birkenhead  into  one  estate,  and  vested  the  control 
of  them  in  one  public  trust,  it  would  be  singular  if  one  portion  of 
the  property  should  be  rateable  and  one  not  rateable  under  pre- 
cisely similar  circumstances.  This  imdoubtedly  would  be  the 
result  if  the  decisions  of  the  two  cases  appealed  against  were  to 
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stand  ;  and  the  remark  exhibits  in  a  striking  manner  the  impos- 
sibility of  reconciling  the  decisions  which,  on  the  one  hand,  have 
exempted  the  Liverpool  Docks  from  liability  to  poor-rate,  and  on 
the  other  have  rendered  the  Birkenhead  Docks  liable  to  it. 

J)}-  reversing  the  judgment  in  the  case  of  the  Liverpool  Docks, 
and  by  affirming  the  judgment  in  that  of  the  Birkenhead  Docks, 
the  decisions  will  at  last  be  brought  into  uniformity,  and  the 
statute  43  Eliz.  c.  2  will,  in  my  opinion,  receive  its  proper  con- 
struction, and  have  its  consistent  effect  and  operation. 

Lord  KiNGSDOWN :  — 

My  Lords,  T  concur  with  my  noble  and  learned  friends  in  the 
opinions  they  have  expressed. 

The  order  of  the  Court  of  Exchequer  reversal  in  the  case  of 
Jones  V.  The  Mersey  Docks  and  Harbour  Board,  and 
ajflrmed  in  the  case  of  The  Mersey  Docks  and  Harbour 
Board  r.    Cameron. 

Clyde  Navigation  Trustees  v.  Adamson  and  others. 

2  Taterson  (Sc.  App.)  1351-1353  (s.  c.  4  .Miuiiueeii,  9-il  ;  3  M:icpli.  100). 

"{Repriutetl  hero  liy  |)erniissiou  of  Mes.srs.  Win.  Green  vie  Sons,  jti'uprietors  of  tlic  c()i)y- 

riglits.] 

Pdor-lUile.  —  Exemption    of    Public    Jluildings.  —  Hariioiir     Works. —  [lool] 

Crown  B uildiiigs. 
].,and.s  and  buildings  are  not  exempt  from  asses.sment  to  the  poor-rate 
merely  on  the  ground  that  they  are  used  solely  for  2)ublic  purposes,  and  that 
the  trustees  derive  no  personal  benefit  from  them.  The  sole  ground  of  ex- 
emption is.  that  the  land.s  or  liuildings  are  used  by  the  Crown,  or  the  imraedi- 
•ate  servants  of  the  Crown,  or  for  purposes  connected  with  tiie  government  of 
the  country.  'I'herefore  the  Clyde  Navigation  Trustees  are  assessable  in  respect 
of  their  occu[)ation  and  ownersiiip  of  tiieir  docks  and  buildings. 

The  (Icfi'iidors,  the  (Jlyde  Xavigatii'u  Trustees,  a])pe;iled  iigainst 
certain  interlocutors,  and  in  their  ])riut('(l  ense  (•(iiitemled,  llml 
the  interlocutors  appealed  against,  in  so  far  as  sul)ni'l1ed  to 
review,  ought  to  be  revei'sed,  foi'  the  following  among  olber  re;i- 
sons : — 1.  Because  the  iippellanls  are  not  lrust"es  oi'  cdniniis- 
sioners  in  the  actual  rccei])t  of  the  rents  and  jivotits  of  the  Clydi- 
Trust  estate,  and  ai'c  therefoi'e  not  liable  to  be  assess(Ml  for  ]i<)ni-- 
rates  under  the  Poor  F.aw  .\m(uidment  Act.  2.  T'.ecause  t iiisti-es 
.are  liable  to  bo  assessed  only  wherc!   the  beiu'lieinl    eiijoyei's   of   llie 
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i>nn»ertv  wnuKl  Ik*  tlu'in.sclvi's  assessiililc  if  in  intu.il  |uis.sc>s.v;iiiiu 
ami  the  upiioUaiits  arc  trustees  for  the  piihlic  at  huge,  wlio  are 
not  hy  law  assessahlu  iiiKler  any  circunistanees.  ?>.  Beeause,  if 
the  public  at  large  are  liable  to  be  assessed,  the  i)roposed  mode  of 
ascertaining  the  ratea])le  value  is  erroneously  based  upon  the 
sums  rai.^^ed  to  defray  the  outgoings,  instead  of  upon  the  lienetit 
derivetl  from  the  property.  4.  Because,  if  the  appellants  are 
liable  to  be  assessed  as  trustees  in  respect  of  the  statutory  tolls 
taken  by  them  from  the  shipping  using  the  port  of  Glasgow,  their 
interest  therein  is  not,  and  never  can  be,  of  any  rateable  value, 
inasmuch  as  the  working  expenses  and  other  statutory  charges 
upon  the  tolls  must  necessarily  always  be  equal  to  the  amount 
received,  and  it  is  impossible  that  the  appellants  can  under  any 
circumstances,  have  a  balance  beyond  these  outgoings.  5.  Be- 
cause, if  the  amount  received  from  the  tolls  is  to  be  deemed  the 
gross  rateable  value,  the  net  rateable  value  will  be  the  difference 
between  that  sum  and  the  working  expenses  and  the  other  statu- 
tory charges,  which  will  leave  no  balance  to  rate.  6.  Because  by 
the  proposed  mode  of  assessment  a  part  of  the  statutory  tolls 
would  be  included,  although  such  tolls  aie  payable  in  respect  of 
vessels  simply  entering  the  port  of  Glasgow,  whether  the  lands 
and  heritages  in  the  city  parish  be  used  or  not  used.  7.  Because 
in  no  view  are  the  appellants  liable  to  be  assessed  in  respect  of 
the  Court  rooms,  police  office,  and  watch  houses  in  Robertson 
Street,  belonging  to  the  trust. 

The    Lord   Advocate    (Moncrieff)    and    Sir   F.    Kelly    for    the 
appellants. 

Bolt,  C^.  C,  and  \V.   ]\1.   Thomson,  for  the  respondents. 

[After,  the  appellants'  argument  had  been  heard,  the 
[*1.*j52]  further  hearing  was  stopped,  on  the  *  ground,  that  two 
English  cases,  Jones  v.  Mersey  Docks  o/nd  JIarhour  Boo nl 
and  Co'ineroii  v.  Merseij  Board  (p.  377,  ante),  were  then  pending, 
which  involved  the  same  facts.  Precisely  the  same  authorities 
Were  referred  to  in  tho.se  cases.  Soon  afterwards  judgment  was 
given  in  Jones  v.  Merseij  Dorks  and  JIarhour  Board,  and  on  the 
.same  day,  the  following  judgment  was  pronounced  in  the  pre.-eiit 
case.  ] 

Lord  Chancellor  Westbury  :  — 

My  Lords,  in  this  appeal  the  action  was  originally  brought  in 
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the  Court  of  Session  by  Mr.  Adamson,  in  his  character  of  in- 
spector of  the  poor  of  the  pai'ish  of  Glasgow,  against  the  Trustees 
of  the  Clyde  Navigation,  and  the  issue  raised  in  this  action  is  not 
at  all  distinguisliable  from  the  two  cases  upon  which  your  Lord- 
ships have  just  pronounced  an  opinion,  namely,  Jones  v.  Mcrseif 
Harbour  Board.  The  principles  which  are  applicable  to  the  deci- 
sion of  the  case,  and  which  are  embodied  in  the  statute  which  is 
now  the  General  Poor  Law  Act  of  Scotland,  namely,  the  8  &  9 
Vict.  c.  83,  passed  in  1845,  are  precisely  the  same  as  the  prin- 
ciples which  are  applicable  to  the  interpretation  of  the  law  of 
England  upon  which  your  Lordships  have  just  expressed  your 
opinion. 

By  the  34th  section  of  that  Act  of  1845  it  was  enacted,  that 
where  an  assessment  was  to  be  imposed,  the  parochial  board  may 
resolve,  that  one  half  of  such  assessment  shall  be  imposed  upon 
the  owners  and  the  other  half  upon  the  tenants  or  occupiers  of  all 
the  lauds  and  heritages  within  the  parish  or  combination  rate- 
ably,  according  to  the  annual  value  of  such  lands  and  heritages. 

The  appellants  in  the  present  case,  the  Trustees  of  the  Clyde 
Navigation,  are,  on  ])ehalf  of  the  subscribers  or  shareholders  in 
that  undertaking,  the  owners  and  occupiers  of  very  large  docks 
and  other  public  works  which  have  been  erected  by  tliem  on  the 
river  Clyde,  for  the  purpose  of  improving  the  navigation.  And 
the  question  which  was  raised  by  them  in  answer  to  the  demand 
that  they  should  be  rated  to  the  poor  was  precisely  the  same  as  the 
([uestion  raised  by  the  Mersey  Docks  and  Harbour  Trustees  —  tlie^ 
l»lea  in  law  for  the  defenders,  the  Clyde  Trustees,  being  thus 
expressed :  "  Any  property  vested  in  the  defenders  having  been 
vested  in  them  as  trustees  for  public  purposes,  and  the  revenues 
derived  therefrom,  and  from  the  trust  under  their  management 
having  been  all  appropriated  by  statute  to  specific  jmblic  pur- 
jioses, "  and  so  on.  These  grounds  of  defence  are,  I  take  it,  iden- 
tical with  tlie  defences  raised  by  the  Mersey  Docks  and  Hnibdin 
Hoard. 

Now,  the  local  legislation  applicable  to  the  docks  and  harbour 
held  l)y  the  Clyde  Trustees  appears  to  have  had  this  for  its  object, 
that  the  property  alleged  by  the  appellants  to  be  apinopriatcd 
exclusively  to  public  purposes,  is  appropriated  only  in  this  scmisc, 
namely,  that  the  revenues  which  the  trustees  are  authorised  i<p 
raise  by  the  tolls  and  imposts  upon  sliipping  using  tlie  liailtour 
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jiiid  llio  ducks  aiv  dedicalcd  l>y  tlu;  .Vet  to  llif  [luipti.so.s  (if  iiiaiii- 
laiiiiug  and  iiiiprc»viiig  the  hailtoui-  and  iiavi^fatioii  of  the  rivei 
Clvde.  and  for  I'liying  the  debt  cunliaelod  in  the  fuinialidit  of  the 
Works.  Ami  any  surplns  is  directed  by  the  Act  to  be  ajijilicd  in 
making  additional  improvements.  Xow ,  beyond  the  money  re- 
«|niiv*d  for  the  purpose  of  maintaining  these  docks  and  this  har- 
bour, there  i.s  a  very  large  revenue  out  of  which  the  subscribers 
or  sliareholders  receive  the  interest  upon  the  money  which  they 
advance  for  the  construction  of  tliese  docks,  and  there  is  still  a 
surplus  which  is  applical»le  to  the  ])uri«)se  of  making  additional 
improvements  by  way  of  the  extension  of  tlu!  docks,  and,  if  neces- 
.<ary,  of  the  harbour. 

The  questiftn,  therefore,  recurs  in  this  case,  which  is  to  be 
decided  only  u[)on  the  same  principle  as  those  which  were  dis- 
cussed in  the  two  cases  last  decided,  namely  :  Are  tliese  public 
purposes  in  the  sense  of  being  Government  public  purposes  — 
purposes  connected  with  the  use  of  the  Crown  so  as  to  warrant  the 
exemption  of  the  trustees,  as  the  occupiers  of  this  property,  from 
a  lialnlity  to  be  rated  to  the  relief  of  the  poor?  I  apprehend, 
that  this  casef  is  not  distinguishable,  either  iu  principle  or  in  its 
details,  from  the  cases  which  have  just  been  decided,  and  that 
your  Lord.ships  will  adhere  to  the  same  ratiu  decidendi,  and  will 
hold,  that  the  purposes  to  which  the  revenues  of  the  Clyde  navi- 
gation are  applied  are  uudistinguishable  from  tluise  iu  the  Men^eij 
Ihirks  ('am;  and  that  conse(|uently  there  is  no  grcnmd  for  the 
♦'xemption  of  the  trustees. 

The  interlocutor  of  the  Court  below  is  not  confined  merely  to 
tiiat  point;  but  that  is  the  only  point  which  has  been  made  tiie 
sidiject  of  appeal.  I  think,  therefcue,  that  your  Lordships  will 
<-oncur  with  me  in  the  conclusion,  that  it  will  be  right  to  atiiim 
the  order  of  the  Court  below  so  far  as  it  is  now  appealed  from  ; 
and,  Cf»nsequently,  to  dismiss  this  appeal,  and,  as  a  necossniy 
'•on.sequence,  to  dismiss  it  with  costs. 

Lord  ClCANWOKTlI  :  — 

My  Lords,  the  question  here  is  substantially  tlie  same  as  that 
in  Jones  v.  Mersey  Dock  and  Harbour  Board,  though  it  arises 
imder  a  different  Act  of  Parliament. 

By  the  Scotch  Poor  Law  Act,  8  &  9  Vict.  c.  83,  the  parochial 
board  in  every  parish  may  resolve  to  raise  the  necessary  funds  by  • 
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assessment  in  any  one  of  three  different  modes.  The  tirst  mode 
is  by  assessment  of  one  half  on  the  owners  and  the  other  half  on 
the  occupiers,  of  all  lands  and  heritages  within  the  parish.  This 
was  the  mode  of  assessment  adopted  l)y  the  parochial  board  of  the 
city  parish  of  Glasgow  ;  and  the  rates  now  in  question  were  im- 
posed by  that  board  on  the  appellants  as  owners  and  occupiers  of  the 
(^uays,  wharf,  and  docks  of  the  river  Clyde  at  Glasgow. 

*  TJiat,  under  the  local  Act,  regulating  the  port  and  [*lo53] 
harbour  of  Glasgow,  these  appellants  are  owners  and 
occupiers  of  the  property  in  respect  of  which  they  are  rated,  can- 
not be  disputed ;  l)ut  they  contimd,  tliat  they  are  not  such  owners 
and  occupiers  as  were  contemplated  by  the  Poor  Law  Act,  for  that 
their  ownership  and  occupation  are  not  beneficial  to  themselves ; 
that  they  are  merely  owners  and  occupiers  for  the  benefit  of  the 
public. 

This  is  the  very  question  which  the  House  decided  in  the  last 
case.  The  principle  is  the  same.  The  Scotch  Act  does  not,  any 
more  than  the  English  Act,  make  an  exemption  in  favour  of  those 
who  occupy  only  f(jr  the  benefit  of  the  pul)lic.  And  on  the  same 
grounds  on  which  trustees  or  commissioners  of  public  docks  and 
harbours  are  made  liable  in  England  they  must  be  made  liable 
in  Scotland.  T  am  therefore  of  opinion,  that  this  ap])eal  is  un- 
founded,  and  ought  to  be  dismissed. 

^  Lord  KiNGSDOWX  :  — 

My  Lords,  1  was  not  present  at  the  hearing  of  the  English 
cases,  and  I  have  only  to  express  my  entire  concurrence  in  the 
X)rinciples  which  have  been  laid  down  in  the  judgment  in  this 
case.  Interlocutors  affirmed  icitlt  costs. 

ENGLISH   NOTES. 

Tli(3  decisions  in  tlie  jn-incipul  cases  put  :ui  end  to  llie  vii-w,  wliicli 
Iiad  previously  to  some  extent  j)revailed,  tluit  pro])erty  occupied  |ni- 
j>iil>lic  purposes  was  on   that  account  not  rateable. 

Sii)c(;  those  cases,  accordingly,  the  questions  tlial  have  arisen  with 
reference  to  the  rating  of  pro))erty  lield  or  used  for  the  public  benelit, 
liave  generally  l)een  either  as  to  tlie  method  of  assessing  the  valut;  of 
the  property,  or  as  t;o  the  extent  of  the  exemption  of  property  occu- 
pied for  Crown  purposes  discussed  by  Blackiuthn,  .1.,  in  the  first  of 
tile  ]trincipal  cases  at  |)p.  .'594,  .395,  (rnte. 

I'iieie  have,  hi)\ve\(  r,  been  a  tVw  ease>  in  wliich  it  has  been  attempted 
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ilii.'UOcussfully  t«>  iiaiinw  (lie  criVct  ol  the  ilt'fis i( iMs  ill  tlic  juiiicipul 
«M'*rs.  aii*l   wliifh  >lu>uUl   W   lirirfly    lucnliinit'd. 

Ill  Li'if/t  Umixuir  ('•iiiiniiss'niiivrs  \  .  /'(.''/nrtor  oj'  /'(„ir  (iHiHi),  L.  R. 
I  II.  1,.  .^<-.  1  .'.  ilif  ta,i>  wfiv  Mil»>t:iiiiially  iiiidist  iiifruisliablo  from 
Jli">f   in  tlu'  priiK-ipal  rasi's,    and  tliosi-   casis    wcic   t'ollnwcd. 

in  (nci'js.  /•.'i/iii/inr;//i  I'ltirrrsifi/  {iSOS),  L.  IJ.  J  H.  L.  Sc.  .■;4S.  if 
was  .•^.Miijlit  to  cluiiii  <'.\fiii|iiit>ii  fmiii  ratcability  tor  tlir  liiiildint^rs  of  tlic 
K<liul"iiri(li  Uiii\'t'r.>iity,  on  tin-  ground  tliat  those  buildings  ••  being 
i'ati.<nal  or  jmblic  priiperty.  or  tU-dicatcd  to  national  or  public  purposes 
.  .  .  were  not  siibjeet  to  assessment  for  poor-rates.'"  li  was.  jiowever. 
Iield  that  the  buihlings  were  not  e\eiii|.t:  and  Tjord  (JAii;.\s,  L.  ('.,  said, 
referring  to  the  priiieipal  eases:  "'rb''  general  prineiple.  us  1  iiiubT- 
staiul  it.  approved  of  by  vtnir  Lordships  in  these  eases  is  this,  tliat  the 
Crown  not  being  named  in  the  ICnglish  or  Scotch  statutes  on  the  sul)- 
ject  of  assessment,  and  not  liidiig  liouiid  by  statute  when  not  exjiressly 
named,  any  proiierty  wliicli  is  in  the  occupation  of  the  Crown,  or  of 
]>ersons  using  it  exclusively  for  tlie  service  of  the  Crown,  is  not  rate- 
able to- tlie  ndief  of  the  poor,"*  and  he  went  <»ii  to  show  tliat  the  Uni- 
versity buildings  did  not  come  within  tin-  exemption  in  favour  of 
jirojierty  occupied  for  Crown  purposes. 

In  Lnndnii  Corpora  lion  v.  Stratton  (1875),  L.  \\.  7  II.  L.  -177,45 
L.  J.  M.  C.  2;5,  2;!  W.  l\.  882.  it  was  held,  on  the  authority  of  the 
iirsr  of  the  principal  cases.  au<l  of  (irriij  \ .  Ed'nihunjh  Unirersltu^  that 
the  trustee's  of  a  hospital  foundi  d  I'v  royal  charter  were  rateable  in 
respect  of  the  hosjtital.  This  decision  shows  that  the  principal  cases 
mu.st  be  iinder.stood  as  overruling  not  only  such  cases  »,%  Rex  v.  hiliahi- 
fants  of  Liverpool  (1827).  7  lUirn.  &  Cress.  Gl,  but  also  such  cases  as 
liej-  V.  St  Lukes  JJospitol  (1700).  2  Burr.  lO.jo,  referred  to  by  Bla<k- 
j;i'l£N',  J.,  in  the  first  of  the  principal  cases  at  p.  395,  onti'. 

The  most  important  case  as  to  the  valuation  of  property  held  for 
]>ublic  objects  which  has  been  decided  since  the  princi])al  cases  is 
jirobably  London  Comdi/  Council  v.  Eritli  Ori:-rsi:er.-<  (18*.).'!).  No.  U, 
1>.  r>l\),jJ0.'<f,  in  the  iKjtos  to  which  some  of  the  (piestioiis  as  to  the  valua- 
tion of  such  [iroperty  are  discussed. 

The  remaindi-r  of  the  present  note  may  be  conveniently  confined  to 
oiiservatioiis  on  the  r-xemption  of  propertv  occupied  by  the  Crown  or 
for  Crown  purposes. 

So  far  m^  that  exemption  applies  to  property  occupied  by  the  Crown 
<liiecrly,  sncli  as  a  royal  palace  occupied  by  the  Queen,  or  indirectly, 
though  tlie  servants  of  the  Crown,  such  as  some  at  least  of  the  property 
(•cfupied  by  Governm"nt  Departments,  the  exemption  follows  obviously 
from  the  rule  that  the  Crown  is  not  bound  by  statute  unless  named. 
As  is  pointed  out  by  iJL.ACKniitN'.  J.,  liovvever,  in  the  first  of  the  princi- 
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[lal  cases  at  pp.  394,  395,  ante,  the  exemption  has  been  extended  to  prop- 
rrtv  which,  though  not  in  anj^  ordinary  sense  occupied  by  tlie  Crown,  is 
occupied  for  what  may  be  regarded  as  the  purposes  of  tlie  Crown,  such 
as  the  administration  of  justice  and  the  policing  of  the  country. 

The  passage  in  the  judgment  of  Blackburx,  J.,  in  the  first  principal 
case  on  this  point,  which  was  there  an  ohlter  dictum,  was  approved 
and  applied  by  the  House  of  Lords  in  Coomber  v.  Justices  of  Berks  (II. 
L.  1883),  9  App.  Cas.  61,  53  L.  J.  Q.  B.  239,  50  L.  T.  405,  32  W.  U. 
525,  48  J.  P.  421,  where  it  was  held  that  a  police  station  provided  by 
a  county  authority  was  not  assessable  to  income  tax. 

The  rule,'  therefore,  that  property  occupied  for  Crown  purposes,  as 
well  as  property  occupied  in  the  strict  sense  bj'  the  Crown,  is  exempt 
from  rates  is  completely  established.  The  decisions  since  the  princi- 
pal cases  have,  however,  tended  rather  to  limit  than  to  extend  the  scopt- 
of  the  exemption.  Thus  it  has  been  heltl  that  the  exemption  does  not 
extend  to.  certified  industrial  schools  (see  Iifff.  v.  Overseers  of  West 
Derby  (1875),  L.  R.  10  Q.  B.  283,  44  L.  J.  M.  C.  98,  32  L.  T.  40(») ; 
nor  to  certified  reformatories  carried  on  b}-  private  individuals  (see 
T'Uimielijfe  v.  Overseers  of  Birhdale  (C.  A.  1888),  20  (i.  B.  D.  450,  59 
L.  T.  190,  36  W.  R.  360,  where  Sheppard  v.  Ocerseers  of  Jlradford 
(1864).  16  C.  B.  (N.  S.)  369,  33  L.  J.  M.  C.  182,  10  Jur.  (X.  S.)  799. 
10  L.  T.  421,  12  W.  R,  867,  in  which  such  a  school  had  been  lield  t.. 
be  exempt,  was  considered  to  be  inconsistent  with  the  principal  cases 
and  was  overruled);  nor  even  to  an  industrial  scIidoI  maintained  by 
a  county  council  acting  as  police  authority  (see  Diirhnm  Cnnntij  Conu- 
eil  V.  Chester  le  Street  Union  1891.  1  Q.  B.  330.  60  L.  ,1.  M.  C.  9,  T,;; 
L.  T.  461,  39  W.  R.  188,  54  J.  P.  759). 

On  the  other  hand,  in  Pearson  v.  Jlolboni  f'liion,  l.SK,'!,  I  ().  \\.  .'IS'.l. 
62  L.  J.  M.  C.  77,  6S  L.  T.  351,  57  d.  P.  169,  it  was  held  that  tin- 
premises  of  a  volunteer  corps  came  within  the  exempt  inn.  This  ciuse. 
it  may  be  mentioned,  was  distinguisli(;(l  in  Westniiuster  lestr;/  v. 
Moskins,  1899,  2  Q.  B.  474.  68  L.  -I.  ().  15.  810,  81  L.  T.  390.  17 
W.  R.  649,  63  J.  P.  725,  where  it  was  held  that  the  premises  of  a 
volunteer  corps  were  not  occupied  and  usc<|  l)y  the  ("mwn  in  such  a 
.sense  as  to  render  them  exemjit  from  tlic  sanitary  prnvisimis  nf  the 
Metropolis   Management   Acts. 

In  several  cases  '•counts  l.iiildings  "  have  l)een  In-Id  lo  coinc  within 
the  exemption  as  being  .K'enpicd  tor  llir  purposes  of  justice  and  of 
})olii;e.  ].at(dy.  however,  it  iia-  l>eeii  li<dd  that  where,  hn  is  UHUally  the 
cas,.,  the  building  is  used  for  tlie  |)nrposes  of  local  adniini.Hf rative  Imim- 
Jie.o.  as  well  as  f..|-  the  purposes  of  justice  or  of  p.dice.  tlw  exenipfioii 
does  ,iot  extend  to  portions  of  I  lie  l.uilding  used  |oi-  the  fonuer  purported. 
even  though   these   portions  arc  also  used    (,>v  the  latter  purposes,  but 
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is  roiitiiu'd  to  ill*'  iturtiiiiis  of  llir  Imildiuix  u-~r(l  for  tin-  latt<T  pui-poses 
«»iily :    si'i-    .)/it/<i/i'sr.r    ('nuiift/  CihukU   \.    St.   (Itoryc  Jlanoncr   Si/Hftri' 

r,nn„,  (C.  A.>,  1897.  1  (.>.  r..  ra.  r.c.  l.  .i.  (,).  i;.  loi.  75  l.  t.  464,  45 

W.  K.  LM*).  (')I  .1.  r.  ."•S:  \\'i>ri-ist<rsliirr  r,,inili/  Coxiicil  v.  Worrrsfc,' 
Cuinn  (T.  .V.I.  lS'.t7.  1  <,).  1'..  480,  (3<)  L.  J.  Q.  I*».  ;}23,  7(5  L.  T.  138. 
4."»  W.  I{.  .".OD.  (;i  .1.  1'.  L'U.  In  th»'  socond  of  tlicsc  cases,  where  it 
was  laid  down,  or.  the  authority  of  (iri-'uf  y .  luii iihiwili.  7J// Irrrsifi/ 
{ante,  \K  441.'),  tliat  the  exeni|ition  is  confined  to  premises  used  for 
Crown  purposes  rj-rlusireh/,  the  rate  mx  tlie  ])ortions  of  tlie  building 
used  partly  for  Crown  purposes,  and  partly  for  otlicr  jiurposes,  was  based 
not  on  tlie  full  value  of  those  portions  of  the  building,  but  on  an  appor- 
tioned part  of  that  value  proportionate  to  the  use  made  of  them  for 
purposes  other  than  Crown  purposes.  The  question  whether  this 
method,  of  assessment  was  right  was  not  before  the  Court,  but  Lord 
K.silKR  strongly  hinted  that  in  his  opinion  the  portions  of  the  building 
in  <piestion  should  have  been  rated  on  the  full  value.  Jf  this  is  so,  it 
would  seem  that  in  speaking  of  use  for  Crown  purposes  "  exclusivel}', " 
:is  a  condition  of  the  exemption,  the  Court  can  liardly  have  used  that 
term  very  strictly.  Tt  is  difficult  to  suppose  that  a  mere  trivial  and 
occasional  user  ior  other  jmrposes,  of  premises  which  are  substantially 
used  for  Crown  jiurposcs  only,  would  rendtM-  the  premises  rateable  on 
their  full  value. 

A  number  of  cases  have  been  decided  as  to  the  rateability  of  what 
may  be  called  official  vessidences  connected  with  property  falling  within 
the  exemption  in  favour  of  property  occupied  for  Crown  purposes.  In 
Martin  V.  If'est  Derby  Union  (C.  A.  1883),  11  Q.  B.  D.  145,  52  L.  J. 
M.  C.  60,  31  W.  K.  489,  47  J.  P.  500,  Lord  Coleridge,  Ch.  J.,  .said, 
tliat  the  guiding  line  in  such  cases  had  been  drawn  in  Gainhier  v. 
Oversters  of  L>idford  (1854),  3  El  «&  Bl.  346,  23  L.  J.  M.  C.  69,  18 
.lur.  352,  2  C.  L.  R,  951,  a  case  relating  to  the  residences  of  the 
officers  of  a  prison,  •'  That  case  ''  he  said,  '•  has  decided  that  where  there- 
are  public  buildings,  like  a  prison,  station-house,  or  buildings  of  that 
description,  all  occupied  together,  not  by  any  individual  ])ersnnall3', 
liut  by  s(»me  jtublic  body,  as  representing  the  Crown,  who  hold  the 
whole  a.s  the  Crown's  V»uilding,  or  for  the  purposes  of  the  government 
of  the  country,  the  Court  will  not  look  at  whether  this  or  that  particular* 
set  of  rooms  is  or  is  not  occupied  so  as  to  give  a  benefit  to  the  persons 
who  occupy,  but  if  such  room  or  rooms  form  an  integral  part  of  a 
whole  which  in  itself  is  not  rateable,  the  persons  who  so  occup}'  are  not 
rateable.  The  Court,  however,  decided  that  where  there  were  separate 
and  distinct  hou.se.s  outside  the  prison  wall,  and  so  apart  from  the  gen- 
eral whole,  the  persons  who  occupied  them,  although  they  did  so  in 
and  about   the  business  of,   and  as  officers  connected  with,   the  irreat 
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whole,  were  rateable  in  respect  of  such  occupation."  Applying  thi.s 
rule,  the  Court,  in  Marfiii  v.  Wt'st  Derbij  Union,  held  that  the  residence 
of  a  superintendent  of  police  provided  for  him  by  the  county  autlxn-ities 
-.nid  some  little  distance  from  the  police  station,  was  rateable.  The 
i-ulc  thus  laid  down  has  been  applied  in  Shotrers  v.  Clwl msfonl  I'nion 
{C.  A.),  1891,  1  Q.  B.  339,  60  L.  J.  M.  C.  55,  64  L.  T.  755,  39  W.  R. 
I'-'ll.  where  it  was  held  that  a  block  of  buildings  occupied  as  residences 
l)y  members  of  a  police  force,  but  containing  no  offices  or  cells,  was  rate- 
able, in  Leicester  Count//  Council  v.  Leicester  Union  (1898),  78  L.  T. 
M;;;.  46  W.  E.  585,  and  in  Cross  v.  West  Derby  Union  (1899).  81  L.  T. 
645.  (54  J.  P.  182.  See  also  in  additiou  the  cases  above  mentioned,  and 
fhose  there  cited,  Iie<j.  \.  Bridgeliousc  (1869),  20  h.  T.  658;  Mach<(r(j 
A\  Stoke-upon- Trent  Union  (1884),  48  J.  P.  775. 

Even  in  cases  where  the  residence  of  an  official  falls,  y>/Y'///«  facie, 
\\irlnu  the  exemption,  it  has  been  held  that  if  the  residence  is  more 
fiimmodious  than  is  reasonably  necessary  for  him  and  his  family,  liav- 
ing  regard  to  his  station  in  life,  he  is  rateable  in  respect  of  the  excess 
of  accommodation.  See  Reg.  v.  Sfeuuirt  (1857).  8  El.  &  Bl.  360,  27 
L.  J.  M.  C.  81,  4  Jur.  (N.  S.)  187,  6  W.  Pv.  35,  and  the  cases  there 
<'ited;  cf.  also  Conrjrere  v.  Upton  Orerseers  (1864),  4  B.  &  S.  857,  33 
L.  J.M.  C.  83,  10  Jur.  (N.  S.)  538,  9  L.  T.  684,  12  W.  K.  403. 

It  is,  it  should  be  mentioned,  the  practice  of  the  Treasury  to  make 
«;i>iitributions  in  aid  of  local  rates  in  respect  of  Government  property 
which  is  exempt  from  rateability  as  being  in  the  occupation  of  the 
<  "rown.  No  such  contributions  are  however  paid  in  respect  of  the 
[ji-dperty  of  local  authorities  exempt  as  being  used  for  Crown  j)urposes. ' 
It  should  also  be  added  that  some  statutes  authorising  the  accpiisition  of 
land  for  Government  purposes  provide  for  its  continuing  to  be  rateable 
<seo  e.g.  31  &  32  Vict.  c.  110,  s.  22),  though  in  some  cases  statutes 
tif  the  kind  appear  to  leave  the  rating  authorities  without  a  making 
if  the  rates  are  not  paid:  see  Her/,  v.  Postmaster-General  (1873),  28 
L.  T.  337. 

AMERICAN   NOTES. 

In  the  United  States  the  general  rule  that  public  property  is  exempt  from 
taxation  is  well  settled.  As  applied  to  the  pro])erty  of  tiie  federal  govern- 
UKiiit  situated  within  state  limits,  the  principle  that  the  slate  cannot,  under 
any  (nrcunistances,  tax  it  without  the  consent  of  the  United  States,  is  clear. 
Tliat,  the  ?iieans  oi-  agencies  adopted  by  the  federal  governniciit  for  the 
exercise  of  its  functions  cannot  be  taxed  by  the  states,  for  the  reason  that  the 
power  to  tax  involves  the  power  to  destroy,  has  been  well  settled  ever  since 
McCuUoch  v.  Maryland,  i  \Vlieaton  (U.  8.),  :51(i.  See  Cooley  on  Taxation, 
•2nd  ed.  83-85;  25  Am.  &  Kng.  Kncycl.  of  baw,  1st  ed.  KKJ  el  sa/.  So, 
wholly  apart  from  the  purpose  for  which   property  is  used,  if  tin-  title  In  it  is 
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ill  till'  rnitt'il  J^taU's,  it  is  exoinpt  from  state  taxation.  In  most  of  tlie  state* 
such  property  is  expressly  exempted  by  the  constitution  or  statutes.  But  such 
express  provisions  are  unnecessary,  as  the  exemption  would  exist  as  completely 
without  them.  Van  Brocklin  v.  Tennessee,  117  United  States,  1.51.  So  the 
stipulation,  commonly  made  by  the  federal  government  at  the  time-  of  admit- 
tini:r  a  new  state  into  the  Union,  that  it  shall  not  tax  the  public  domain  lying 
within  its  limit,  is  unnecessary.  I'rt;*  Brocklin  v.  Tennessee,  supra,  at  p.  107; 
Blue  Jacket  v.  Johnson  Count//,  3  Kansas,  299. 

In  Wiscotisin  Central  R.  Co.  v.  Price  County,  133  United  States.  496,  504. 
the  principle  is  stated  by  Field,  J.,  as  follows:  "It  is  familiar  law  that  a 
State  has  no  power  to  tax  the  property  of  the  United  States  within  its  limits. 
This  exemption  of  their  property  from  state  taxation,  —  and  by  state  taxation 
we  mean  any  taxation  by  authority  of  the  State,  whether  it  be  strictly  for  state 
purposes  or  for  mere  local  and  special  objects  —  is  founded  upon  that  princi- 
ple which  inheres  in  every  independent  government,  that  it  must  be  free  from, 
any  such  interference  of  another  government  as  may  tend  to  destroy  its  powers 
or  impair  their  efficiency.  If  the  property  of  the  United  States  could  be  sub- 
jected to  taxation  by  the  State,  the  object  and  extent  of  the  taxation  would 
be  subject  to  the  State's  discretion.  It  might  extend  to  buildings  and  other 
property  essential  to  the  discharge  of  the  ordinary  business  of  the  national 
government,  and  in  the  enforcement  of  the  tax  those  buildings  might  be  taken 
from  the  possession  and  use  of  the  United  States.  The  Constitution  vests  in 
Congress  the  power  to  '  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the  United  States.' 
And  this  implies  an  exclusion  of  all  other  authority  over  the  property  which 
could  interfere  with  this  right  or  ob-struct  its  exercise." 

See  further  McGoon  v.  Scales,  9  Wallace  (U.  S.),  23;  Bonner  v.  Phillips, 
11  Alabama,  427;  Hall  v.  Dowling,  18  California,  619;  People  v.  Morrison,  2'J 
id.  73;  People  v.  Shearer,  30  id.  645;  Central  Pacific  R.  Co.,  v.  Howard,  51 
id.  229;  52  id.  227;  Fagan  v.  Chicago,  84  Illinois,  227;  People  v.  United 
States,  93  id.  30;  34  American  Heports,  155;  Quivey  v.  Lawrence,  1  Idaho,. 
N.  .S.  313 :  Dixon  v.  Doe,  23  Mississippi,  84  ;  Wright  v.  Cradlebangh,  3  Xevada, 
341;  Andrews  y.  The  Auditor,  28  Grattan  (Va.),  115;  Ross  v.  Superrisors,  12 
Wisconsin,  26,  38;  Treat  v.  Lawrence,  42  id.  330;  Wisconsin  Central  R.  Co.  v. 
Taylor  County,  52  id.  37 :  Ivinson  v.  Hance,  1  Wyoming,  270. 

Where  land  is  held  in  trust  for  the  United  States,  it  is  not  taxable  oj 
a  state.      Tucker  v.  Ferguson,  22  Wallace  (U.  S.),  .527,  .572. 

The  fact  that  the  federal  government  has  an  interest  in  the  land  does  not 
preclude  the  taxation  of  other  interests.  Forbes  v.  Gracey,  94  United  States, 
762;  State  v.  Moore,  12  California,  50. 

Congress  may  subject  the  public-  domain  to  state  taxation,  on  such  con- 
ditions as  it  sees  fit  to  impose.     State  v.  Central  Pacific  R.  Co.,  21  Xevada, 

247. 

Of  course,  after  public  land  has  been  conveyed  to  a  purchaser,  it  is  subject 
to  state  taxation.  And  it  is  not  essential  that  title  shall  have  actually  passed, 
provided  the  right  to  the  patent  is  complete,  and  the  equitable  title  fully  and 
unconditionally  vested  in  the  purchaser.     The  question  is  discussed  and  th& 


K.  C.  VOL.  XXII.]       .Si:CT.  I.—  WHAT   PERSONS    AKE   LIABLE.  447 


Nos.  1,2.  —  Jones  v.  Mersey  Docks,  Soc.  ;  Clyde  Nav.  Tnis.  v.  Adamson.  —  Notes. 


cases  cited  in  Cooley  on  Taxation,  2nd   ed.  R8.     See  also  25  Am.  &  En<». 
Encycl.  of  Law,  1st  ed.  111-113. 

With  regard  to  the  taxation  of  tlie  public  property  belonging  to  the  states 
or  their  municipalities,  different  considerations  apply.  It  is  optional  with 
the  .state  whether  or  not  such  property  shall  be  taxed,  but  the  intention  to 
subject  it  to  taxation  must  be  clearly  shown.  When  it  is  said,  with  reference 
to  property  of  this  nature,  that  it  is  not  taxable,  the  statement  must  be  taken 
as  meaning  that  the  intent  to  subject  it  to  taxation  will  not  be  inferred  from 
general  words  authorizing  the  taxation  of  "  all  the  property  "  in  the  state,  or 
words  of  tliat  nature,  but  must  explicitly  appear.  The  grant  in  general  terms 
to  a  city  of  the  power  to  tax  will  not  be  held  to  confer  the  power  to  tax  state 
or  county  propertj'. 

The  principle  is  well  expressed  by  Depue,  J.,  in  Trustees  of  Public  Sehooh 
V.  Trenton,  30  New  Jersey  Eq.  667,  681,  as  follows:  —  '■  The  immunity  of  the 
property  of  the  state,  and  of  its  jjolitical  subdivisions,  from  taxation,  doe.s  not 
result  from  a  want  of  power  in  the  Legislature  to  subject  such  property  to 
taxation.  The  State  may,  if  it  sees  fit,  subject  its  property  and  the  property 
owned  by  its  municipal  divisions,  to  taxation,  in  common  with  other  property 
within  its  territory.  But  inasmuch  as  taxation  of  public  property  would 
necessarily  involve  other  taxation  for  the  payment  of  the  taxes  so  laid,  and 
thus  the  public  would  be  taxing  itself  in  order  to  raise  money  to  pay  over  to 
itself,  the  inference  of  law  is  that  the  general  language  of  statutes  prescribing 
the  property  which  shall  be  taxable,  is  not  applicable  to  the  property  of  i In- 
state or  its  municipalities.  Such  property  is,  therefore,  by  implication,  ex- 
cluded from  the  operation  of  laws  imposing  taxation,  unless  there  is  a  clear 
expression  of  intent  to  include  it.  Cooley  on  Taxation,  131.  Hence  Crown 
lands,  and  the  property  of  the  state,  or  its  political  subdivisions,  are  not  taxa- 
ble under  general  statutes  providing  for  taxation." 

So,  in  Worcester  County  v.  Worcester,  116  Massachusetts,  103,  191,  Dkvkns, 
J.,  said:  "The  property  of  the  Commonwealth  is  exempt  from  taxation 
because,  as  the  sovereign  power,  it  receives  the  taxation  through  its  ofliccr.s  or 
through  the  municipalities  it  creates,  that  it  may  from  the  means  tiius  fur- 
nished, discharge  the  duties  and  pay  the  expenses  of  government.  Its  property 
constitutes  one  of  the  instrumentalities  by  which  it  performs  its  functioiiH. 
As  every  tax  would  to  a  certain  extent  diminish  its  cajjacity  and  ability,  wi« 
should  be  unwilling  to  hold  that  such  property  was  subject  to  taxation  in  any 
form,  unless  it  were  made  so  by  express  enactment  or  by  clear  implicalimi." 

See  People  \.  Doe,  :50  California,  220;  People  v.  Austin.  17  id.  3.')3;  W'st 
Hartford  v.  Water  Commissioners,  44  Coimecticut,  360 ;  State  v.  Hartford,  50 
id.  89;  People  v.  Salomon,  51  Illinois,  37;  Reid  v.  State,  71  Indiana,  2W  ; 
Trustees  of  Public  Schools  v.  Taylor,  30  New  Jersey  Eq.  018;  Hnrhrftrr  \. 
Town  of  Rush,  80  New  York,  302;  Buckley  v.  Osburn,  8  Ohio,  IHO.  1^<7; 
Piper  V.  Singer,  4  Sergeant  &  Rawle  (Pa.),  351;  Directors  of  thr  Poor  v. 
School  Directors,  42  Pennsylvania  State,  21;  Cooley  on  Taxation.  2nd  r.l 
172-174. 

"  The  rule  applies  to  the  proj.erty  of  public  educational  and  rliarilabl.'  m 
stitutions  which  perform  public  functions  under  state  control,  and  to  ai.v 
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"qionitioM  of  which  the  state  is  substantially  the  corporator,  and  wliicli 
exists  for  jjovornnvntal  inirposcs."  CooK-y,  op.  rit.,  173.  citing  fllinols  ludux- 
frial  f'nircrsiti/  y.  C'ainpaii/n  Cotmli/.'iii  Illinois.  \>'>-i\  Board  of  Itcgrnlsv.  Ilamil- 
foii.  'JS  Kansiis,  37d;  Nasfiville  v.  Bonk  of  Teimessee,  1  Swan  (Tenn.),  HG'.). 

In  LouisriHi  v.  Cominunweiilth,  1  I  hival  (Ky.^,  'Jdo,  where  the  question  w:is 
wholher  certain  property  of  the  city  of  Louisville  was  subject  to  taxation,  the 
Court  ilrew  a  distinction  between  property  used  by  tlie  city  for  governmental 
purjxises.  and  that  used  by  it  in  its  capacity  as  a  private  corporation,  for  pur- 
poses of  profit.  "Whatever  property,  such  as  court-house,  prison,  and  the 
like,  which  became  necessary  or  useful  to  the  administration  of  the  municipal 
governineut,  and  is  devoted  to  that  use,  is  exempt  from  state  taxation ;  but 
whatever  is  not  so  used,  but  is  owned  and  used  by  I>ouisville  in  its  social  or 
commercial  capacity  as  a  private  corporation,  and  for  ils  own  profit,  such  as 
vacant  lots,  market-houses,  fire-engines,  and  the  like,  is  subject  to  taxation. 
If,  however,  as  just  indicated,  the  property  owned  by  the  city  as  a  private  cor- 
poration, is  not  used  for  profit  to  the  city,  but  is  dedicated  to  charity,  it  is  not 
•constructively  subject  to  taxation  under  any  existing  law." 

See  also  Cummonweallh  v.  Mcikibben,  90  Kentucky,  384 ;  29  American  State 
Reports,  382;  Owensboro  v.  Commonwecdlh,  49  Southwestern  Kejtorter,  320 
(Ky.  1899);  Cooley  on  Taxation,  2nd  ed.  173-174:  Dillon,  Municipal  Cor- 
porations, 4th  ed.   §  774,  n.  3. 

In  Illinois  it  is  held  that,  whatever  may  be  the  law  in  other  states,  under 
their  state  constitution  the  property  of  municipal  corporations  is  subject  to 
taxation  unless  there  is  a  law  exempting  it.  SunUunj  District  of  Chicago  v. 
Miiriin,  173  Illinois,  243;  64  American  State  lleports,  110. 

On  the  question  of  local  assessments  as  distinguished  from  taxation  for 
revenue,  there  is  a  conflict  among  the  authorities.  Tn  the  first  place,  it  has 
>>een  held  that  such  an  aisse-ssment  cannot  be  levied  by  a  municipality  upon 
the  property  of  the  United  States.  Fagan  v.  Chicago,  84  Illinois,  227.  As  to 
the  property  of  the  states  and  the  raimicipalities,  which  is  exempt  from 
ordinary  taxation,  there  is  a  variance  of  opinion.  Just  as,  in  some  states,  it 
is  held  that  expre.ss  statutory  exemptions  df  other  property  from  taxation  do 
not  cover  local  assessments,  so  it  has  .sometimes  been  held  that  the  exemption 
of  public  property  is  limited  to  ordinary  taxation  for  revenue.  Iligip'ns  v. 
Chicago.  18  Illinois,  270;  Aihims  \.  Quinn/.  130  id.  -ICG:  Hassan  v.  liochexter, 
67  New  York.  r)28. 

<^)n  the  other  hand,  in  many  cases  it  has  been  held  that  public  property  is 
not  subject  to  local  assessments,  any  more  than  to  general  taxation,  in  the 
ab.sence  of  express  language  in  the  statute  indicating  an  intention  that  it 
shoidd  be  so  assessed.  People  \.  .4 w.<?/t»,  47  California.  353;  State  v.  Hartford, 
oO  Connecticut,  89  :  47  American  Reports.  622 ;  Polk  County  Savings  Bank 
v.  State,  69  Towa,  24;  Worcester  County  v.  Worcester,  116  Massachusetts,  193; 
17  American  Reports,  159;  State  v.  Hotaling.  44  New  Jer.sey  Law.  347. 
The  whole  question,  as  well  as  that  of  the  taxation  of  public  property  in 
general,  is  thoroughly  di.scussed  in  a  note  in  33  .Vmerican  State  Reports,   100. 

On  the  general  subject,  see.  further,  a  collection  of  cases  in  a  note  m 
Trustees  of  Public  Schools  v.   Trenton,  30  Xev\'  Jersey  Eq.   677-685. 
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No.  3.  — LONDON  &   NOETH  WESTEEN  EAILWAY  COM- 
PANY V.  BUCKMASTEE. 

(q.  b.  &  EX.  OH.  1874.) 

No.  4.  —SMITH  V.  LAMBETH  ASSESSMENT  COMMITTEE. 

{q.  b.  &  c.  A.  1882.) 

RULE. 

The  person  who  is  rateable  as  occupier  must  have  an 
<;'xclusive  possession  ;  and  if,  by  agreement  with  a  person 
n;t\ing  an  interest  in  possession,  the  use  or  enjoyment  of  a 
tenement  is  conceded  to  another,  the  question  whether  the 
hitter  has  an  exclusive  possession  depends  on  the  intention 
of  the  agreement  between  the  parties. 

London  &  North  Western  Railway  Company  v.  Buckmaster  and  others. 

L.  R.  10  Q.  B.  70-81  ;  444-452  (s.  o.  44   L.  J.  M.  C.  29,  180;  31  L.  T.  835,  33  L.  T. 
329;  23  W.  R.  160;  24  W.  R.  10). 

Poor-Rate.  —  Exclusive  Occupation.  —  Licence  or  Demise.  —  Replerin.  [70] 

The  plaintiffs,  a  railway  company,  were  the  owners  of  some  stables  situate 
within  the  gates  shutting  in  tlicir  station  premises  from  the  public  roads.  By 
the  permission  of  the  plaintiffs,  the  stables  were  used  by  coal-owners  under 
agreements,  by  which  the  coal-owners,  "in  consideration  of  the  railway  company 
permitting  ns  to  occupy  and  use  a  stable  for  four  horses,  do  hereby  agree  to 
pay  the  monthly  rent  or  sum  of  £1  uv.  ;  and  so  long  as  we  shall  occupy  and 
use  the  stables  we  agree  to  observe  and  be  bound  by  iXw  bye-laws  which  shall 
for  the  time  being  be  issued  by  the  company  for  the  government  of  tiieir  rail- 
way stations,  premises,  and  conveniences  ;  and  we  undertake  (o  deliver  up 
possession  of  the  stable  at  the  expiration  of  one  month  after  a  notice,  in  writ- 
ing from  the  agent  of  the  company,  to  be  given  at  any  time."  The  plaintiffs 
had  not,  in  fact  exercised  any  control  over  or  used  any  of  the  stables  during 
tlif3  currency  of  the  agreements  ;  and  none  of  the  bye-laws  had  any  ajiplication 
to  the  stables.  The  plaintiffs  having  been  rated  to  <h(!  poor-rate  in  respect  of 
the  stables  : 

llelil,  by  the  Qutien's  IJench,  that  the  plaintiffs  were  ri'jlitly  I'atetl   as  occu- 
jjiers  ;  for  tliat,  on  the  true  construction  of  the  agreement,  lonkinu-  at  the 
situation  of  the  stables,  it  was  *the  intention  of  the  plaintiffs  to  retain  I*?!] 
control  over  the  stables,  and  not  to  part  with  the  exclusive  occnpalion  to 
llie  coal-owners.     This  judgment  was  affirmed  in  the  Exchequer  Chamber  on 
:mi  eipial  division  of  opinion. 
Aor,.  xxir.  — 20 
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Case  stated  by  consent  in  an  action  of  replevin. 

The  follo\vin«,'  is  all  that  ii  is  material  to  set  out:  — 

Tlu'  plaintilVs,  the  London  and  North  Western  Itailvvay  Coni- 
]>anv,  nniler  their  several  Acts  of  Parliament,  have  become  tlie 
owners  of  certain  lands  near  Claphani  Junction  Station,  in  the 
l>arish  of  St.  Mary,  Uattersea. 

The  defendants  acted  in  the  distress,  the  subject  of  the  replevin, 
as  churchwardens  and  overseers  of  the  parish.  The  distress  war- 
rant was  in  the  usual  form,  and  the  levy  must  be  taken  to  have 
been  made  for  the  aggregate  of  the  amounts  of  the  rates  therein 
mentioned. 

In  the  rate  made  the  28th  of  May,  1870,  the  plaintiffs  were 
inserted  as  owners  and  rated  as  occupiers  of  "  twelve  lines  of 
rails,  nine  tinntables,  stable,  and  cottage, "  the  whole  being  rated 
together  at  £250  gross  rental,  £200  rateable  value,  the  aggregate 
(tf  the  several  rates  being  £29  3s.   4d. 

There  are  twelve  lines  of  rails,*  the  property  of  the  London  and 
North  Western  Eailway  Company,  which  are  the  lines  referred  to 
in  the  rate,  and  the  nine  turntables  and  the  sites  thereof  are 
owned  by  the  plaintiffs. 

The  strips  of  land  at  the  sides  of  these  rails  are  also  owned  by 
the  plaintiffs  and  used  for  the  purposes  and  in  the  manner  herein- 
after described. 

The  stables  mentioned  in  the  rate  are  the  property  of  the  plain- 
tiffs, and  by  their  permission  used  by  coal-owners  under  agree- 
ments identical  in  form  with  the  following :  — 

'■'  We,  tlie  Clay  Cross  Company,  in  consideration  of  the  London 
and  North  Western  Eailway  Company  permitting  us  to  occupy 
and  use  a  stable  for  the  accommodation  of  four  horses  at  or  near 
the  Clapham  Station  of  the  said  company,  do  hereby  midertake 
and  agree  that  we  will  pay  the  said  railway  company  the  clear 
monthly  rent  or  sum  of  £1  5s. ,  without  any  deduction  wliatsoever 
(property  tax  only  excepted),  the  first  payment  to  be  made 
[*  72]  on  the  *  first  day  of  March  next.  And  we  undertake  and 
agree,  so  long  as  we  shall  occupy  or  use  the  said  stable,  to 
observe,  perform,  and  be  bound  by  the  bye-laws,  rules,  and  regu- 
lations which  shall  for  the  time  being  be  issued  or  prescribed  by 
the  said  railway  company  for  the  government  and  use  of  their 
railway  stations,  premises,  and  conveniences.  And  we  further 
undertake  and  agree  to  quit  and  deliver  up  possession  of  the  said 
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stable  at  tlie  expiration  of  one  month  after  a  notice  in  writing  for 
that  purpose,  signed  by  any  agent  of  the  said  railway  company, 
to  be  given  at  any  time,  shall  be  served  on  us,  our  executors  or 
administrators,  either  personally  or  by  being  affixed  to  any  con- 
spicuous pait  of  the  aforesaid  stable,  provided  that  in  such  case  a 
proportionate  part  only  of  the  rent  for  the  then  current  month 
hereby  reserved  shall  be  paid  to  the  said  railway  company. " 

The  company  (the  plaintiffs)  have  not  in  point  of  fact  exercised 
any  control  over  or  used  any  of  the  stables  during  the  currency  of 
these  agreements.  And  none  of  the  bye-laws,  rules,  and  regula- 
tions mentioned  in  the  above  agreement  are  material  to  this  case. 

The  offices  are  also  the  property  of  the  plaintiffs,  and  are  and 
were  at  the  time  at  which  the  rate  was  made,  used  by  different 
coal-owners  by  the  permission  of  the  plaintiffs  under  agreements. 

These  coal-owners,  and  not  the  plaintiffs,  are  rated  in  respect  of 
the  occupation  of  these  offices.  There  is  a  bank  and  fence  between 
these  offices  and  the  rest  of  the  property  of  the  plaintiffs,  and  tlie 
doors  of  the  offices  open  on  to  a  public  road  called  Falcon  Lane. 

Access  to  the  rest  of  tbe  property,  including  the  stables,  is 
itbtained  by  a  gateway  at  the  point  at  which  the  plaintiffs' 
ap^'i'oach  road  joins  Falcon  Lane;  and  there  is  another  gate,  gi\- 
ing  access  to  another  public  road  called  Lavender  Hill,  from  tlu' 
approach  road  at  the  other  end  of  the  plaintiffs'  premises. 

The  cottage  mentioned  in  the  rate  is  situate  at  tlie  point  wheie 
the  approach  road  falls  into  Lavender  Hill.  This  is  iidiabited  l>y 
one  of  the  company's  servants,  and  it  is  admitted  that  tlie  com- 
pany are  rateable  for  this. 

The  twelve  lines  of  rails  and  sidings,  or  pitched  sjiaces  or  strips 
(except  the  three  lines  immediately  adjacent  to  the  West  London 
Extension  Railway,  which  are  partly  used  by  the  company  for 
their  own  traffic),  were  and  are  (except  that  the  plaintiffs 
used  *  them  when  not  occupied  by  the  coal-owners,  &c.)  [*  7-'>j 
used  exclusively  for  the  reception  of  trucks  and  the  storage 
of  coal,  stone,  &c. ,  belonging,  not  to  the  plaintiffs,  but  to  various 
coal-owners  and  merchants,  and  to  a  stone  merchant.  In  these 
trucks  are  brought  coals  from  collieries  connected  with  tlu^  plain- 
tiffs' system  of  railways  over  such  railways  and  the  inuiii  line  of 
the  West  London  Extension  Piailway,  with  whicli  line  tlu!  said 
twelve  lines  of  railway  are  connected  by  a  junction  to  the  west. 

The  space  appropriated  to  one  coal-owner,  when  not  fully  occu- 
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jMi  .1   l.\   iiiiii.  i.s  ap]>r(>priato(l  hy  tlir  ■'(Mvants  of  tlie  plaint  ill's  to 
«>i!»or  c'oal-iiwtit'is. 

rhoiv  is  no  junction  to  the  cast,  but  the  .siding  is  tcrniinalcd 
liv  slop  butrcis.  In  others  of  the  trucks  stone  is  hidugiit  for  the 
stone  uieichanl   in  a  similar  uianiicr. 

After  the  coals  were  stacked  on  the  pitched  space.s  allotted  to 
the  coal-owner.s  or  merchants  to  whom  the  coals  respectively 
l»elonged,  they  lemained  there  until  they  were  sold,  or  until  the 
owners  of  them  thoULjht  tit  to  remove  them.  The  carts,  &c. ,  by 
which  they  were  removed  entered  by  the  approach  road.  A 
machine  for  weighing  and  an  office  for  the  weigher,  who  was  in 
the  plaintiffs'  employ,  stood  half-way  down  the  approach  road. 

No  payment  other  than  the  office-rent  and  the  haulage  rates  or 
tolls  were  paid  to  the  plaintifl's  by  the  coal-owners  or  merchants. 
or  by  the  stone  merchant,  who  enjoyed  the  use  of  tlie  pitched 
.spaces  antl  lines  of  rails  as  hereinbefore  described. 

The  plaintiff's  had  due  notice  of  the  said  rate  ])ursuaut  to  27  & 
28  Vict.  c.  39,  s.  5. 

The  plaintiffs  objected  before  the  assessment  committee  to  the 
valuation  list ;  the  objections  were  overruled  and  tlie  assessment' 
confirmed. 

After  such  confirmation  the  plaintiffs  were  summoned  before 
the  magistrates  to  show  cause  why  a  distress  warrant  should  not 
issue.  They  contended  before  the  magistrates  that  they  were  not 
liable  to  pay  the  rate  because,  1.  They  were  not  the  occupiers; 
2.  The  several  coal-owners  who  rented  the  offices  ought  to  have 
been  rated  in  respect  of  the  matters  aforesaid. 

The  magistrates  decided  that  they  had  no  jurisdiction  to 
[*  74]  *  interfere  with  the  rate  unappealed  against,  and  therefore 
the  distress  warrant  issued,  and  a  levy  was  made  under  such 
wairant,  in  re.spect  of  whicli  this  action  of  replevin  is  l)rought. 

Unless  tlie  above-mentioned  facts,  or  any  of  them,  establish  an 
occupation,  the  plaintiffs  are  not  occupiers. 

The  company  contend  that  the  levy  was  wrongly  made  for  the 
following  amoug.st  other  reasons: — 1.  That  the  rate  is  bad,  as 
none  of  the  property  is  in  their  occupation  so  as  to  render  them 
liable  to  be  rated ;  2.  That  the  rate  is  bad  as  including  property 
not  in  any  .sen.se  in  their  occupation,  e.  g. ,  the  stables. 

The  defendants  contend  that  the  rate  is  good  and  the  distress 
rightly  levied. 
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If  the  Court  should  be  of  opinion  that  the  distress  was  wrongly 
levied,  then  the  judgment  of  the  Court  was  to  be  entered  for  the 
plaintiff's  with  costs,  including  their  costs  in  the  county  Court. 

If  the  Court  should  be  of  opinion  that  the  distress  was  lawful, 
their  -judgment  was  to  be  entered  for  the  defendants  with  the  like 
costs. 

Littler,  Q.  C.  (with  him  R.  E.  Webster),  for  the  plaintiffs.  — 
First,  there  is  a  preliminary  point  as  to  it  being  open  to  the 
plaintiff's  to  contest  the  rating  in  this  form. 

[Blackburn,  J.  — ^  It  is  admitted  that  the  plaintifl's  are  occu- 
piers of  some  of  the  rateable  property;  surely  it  is  tlie  law  that, 
if  that  is  the  case,  replevin  will  not  lie.] 

AVhere  there  is  one  rate  for  the  whole,  and  some  part  of  tlie 
property  rated  is  not  in  the  occupation  of  the  jtersons  rated,  it  is 
open  to  them  to  dispute  the  validity  of  the  rate  in  this  form. 
The  case  of  Governors  of  Bristol  Poor  v.  Waite,  1  A.  &  E.  264,  is 
<lirectly  in  point,  tliat  where  there  is  an  assessment  for  premises 
which  a  man  occupies,  and  for  other  distinct  premises  which  ho 
does  not  occupy,  the  action  lies.  And  Mihvard  v.  ('((Jfiii,  2  W. 
Bl.  ioMO,  if  examined,  will  be  found  to  be  to  the  same  effect: 
see  also  (luirldon  v.  Alwaij,  1 1  A.  &  E.  993;  Gconjc  v.  Chamhrs, 
11  M.  &  W.  149;  and  nhymveu  Rij.  Co.  v.  Price,  Ifi  L.  T. 
(N.   S.)  :;94. 

*  [Bl.vckburn,  J.  —  There  is,  at  least,  enough  douljt  u])on  [*  T"*] 
the  point  to  make  it  necessary  to  go  into  the  merits.  ] 

It  must  be  conceded  that  the  exclusive  occupation  of  none  nf 
the  premises  is  given  to  the  other  parties  by  the  plaintilTs,  except 
of  the  stables.  As  to  the  stables,  the  agreement  shows  a  demise 
at  a  monthly  rent,  notice  to  quit  being  expressly  made  necessaiy 
in  order  to  make  it  incundjent  on  the  lessees  to  give  \\\)  pos-^c.s- 
sion.  Tlie  clause  as  to  the  bye-laws  does  not  necessarily  imply 
that  tlie  ])laintiffs  are  to  retain  aii.y  possession  or  control,  and  none 
oF  the  bye-laws,  it  is  found  in  tb(^  case,  apply;  tbc  lessees  siniph- 
agree  to  be  l)oinid  by  any  bye-laws.  It  is  to  be  observed,  nioi'c- 
over,  that  it  is  expressly  found  that  the  plaintiffs  have,  in  fact,  ex- 
(;rcised  no  control  over  the  stables  since  the  agreements.  .///"//  v. 
fAvrrpool,  L.  \l.  9  Q.  B.  180,  will  be  relied  upon  by  \\\v.  defendants; 
but  the  arrreements  and  facts  there  were  verv  different  from  Hn; 
present;  there  a  present  right  of  entry  Ijy  tlie  owners  was  reservc(l. 

Thesiger,  Q.  C.   (with  biin  A.  Glen),  foi-  Ibr  (Icfciidants. — Tbc 
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ilufendants  do  not  rely  on  the  point  that  replevin  will  not  lit-. 
As  to  the  stnhles,  if  the  situation  of  the  premises  be  cousidered 
and  then  the  whole  scope  of  the  agreements  be  looked  at,  it  is 
clear  that  they  amount  to  a  licence  only  to  use  stable  accommoda- 
tion in  some  one  of  the  stables  for  four  horses,  and  noi  to  a  demise  of 
any  particular  stable.  Watkins  v.  Milton,  L.  l\.  o  Q.  B.  350,  Sniit/i 
V.  \hrrscers  of  St.  Michael,  :3  E.  &  E.  383,  30  L.  J.  M.  C.  74, 
and  /•''_/  V.  St.  ^  far  If  Abbot's,  Kensington,  12  A.  &  K.  824,  are  cases 
in  point. 

[PiLACKBrKX,  J.  —  The  last  case  was  aftirmed  lately  in  Beg.  v. 
Ahneg  Park  Cemetery  Co.,  L.  E.  8  Q.  B.  515.] 

The  chiuse  in  the  agreement  as  to  the  bye-laws,  is  conclusive 
to  show  that  the  plaintiffs  did  not  intend  to  give  up  control  over 
the  stables. 

[Archibald,  J.  —  Tlie  Companies  Clauses  Consolidation  Act  (8 
Vict.  c.  16),  s.  124,  fully  authorises  a  company  to  make  bye-laws 
from  time  to  time.] 

Littler,  Q.  C. ,  in  reply. 

Blackburn,  J.  — •  I  am  of  opinion  that,  upon  the  case  as  stated, 
we  must  find  that  the  London  and  North  Western  Eailway 
[*76]  Company  *  were  properly  rated  as  occupiers  of  the  whole  of 
the  premises  which  are  the  matter  in  dispute.  The  general 
rule  of  law,  I  believe,  has  been  correctly  stated  on  ])oth  side.s. 
Tiie  occupier  of  any  property  is  the  per.son  who  has  the  sole  and 
exclusive  possession  of  it,  and  he  is  the  person  who  ought  to  l)e 
rated.  Whenever  the  owner  of  property  demises  it  to  another 
giving  him  the  exclusive  possession  and  occupation,  so  as  to  make 
him  tenant  of  it,  it  is  the  tenant  who  should  be  rated  and  not  the 
landlord.  In  this  case,  however,  I  do  not  think  what  was  done 
<lid  amount  to  a  demise  of  any  portion  of  this  property,  but 
merely  to  a  giving  of  a  licence  to  have  the  easement  and  use  of 
it,  analogous  to  the  case  of  a  lodger.  The  more  important  part 
of  the  case  consists  of  the  lines  of  rails  and  portions  of  property 
adjoining  which  are  part  of  the  company's  premises,  and  it 
appears  that  it  has  been  the  practice  of  the  company  to  let  them 
out  t^)  coal-owners  and  stone  merchants  to  store  their  coals  and 
their  stone  on  particular  spots  there.  It  does  not  appear  from 
the  case  that  there  is  the  slightest  ground  for  saying  that  these 
spots  are  irrevocably  appropriated  to  the  particular  persons  ;  on  the 
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contrary,  it  appears  when  one  spot  is  not  occupied  by  a  particular 
person,  and  his  coals  or  goods  are  not  there,  that  the  company's 
servants  move  the  boundaries  and  allow  another  to  occupy  the  spot. 
Therefore  there  is  no  pretence  for  saying  that  there  is  any  more 
than  an  easement,  and  on  that  part  of  the  case  the  plaintiffs  fail. 

Then  it  is  contended  that  it  is  enough  to  vitiate  the  whole  dis- 
tress if  any  portion  of  the  premises  is  shown  not  to  be  in  the 
occupation  of  the  persons  rated,  and,  consequently,  the  fact,  as  it 
is  alleged,  of  the  stables  not  being  in  the  occupation  of  the  Lon- 
don and  North  Western  Bail  way,  is  enough  to  vitiate  the  whole 
rate.  If  that  is  the  law,  practically  it  becomes  important,  be- 
cause it  will  be  necessary,  whenever  there  is  a  dispute  as  to  the 
occupation  of  any  portion,  to  make  separate  rates  for  every  por- 
tion, which  will  be  very  inconvenient ;  but  until  the  Legislature 
or  a  superior  Court  decide  otherwise,  that,  I  suppose,  will  have  to 
be  done. 

Then  comes  the  question,  which  is  the  one  we  have  to  consider, 
whether  the  stables  are  or  are  not  in  the  possession  of  the  Clay 
Cross  Company  so  that  the  Clay  Cross  Company  are  the  occupiers 
and,  as  such,  are  to  be  rated.  That  depends  entirely  on 
*  this  :  The  London  and  North  Western  Railway  (Jompany,  [*  77] 
who  are  the  owners  and  occupiers  of  the  whole  station,  have 
a  place  there,  inside  which,  and  as  a  portion  of  which  station, 
there  was  this  stable.  If  in  the  agreement  with  the  Clay  Cross 
Company  they  agree  that  tliat  company  shall  enter  into  and  be- 
possessed  exclusively  of  tliis  stable,  and  shall  continue  possessed 
until  a  month's  notice  shall  ])e  given,  then  the  railway  company 
have  given  them  possession  of  this  stable,  and  the  Clay  Cro.ss 
Company  are  the  occupiers;  but  if  tlie  effect  of  the  agreement  and 
the  intention  of  the  parties  is  this  —  We  are  occui)iers  of  tlie 
.station  including  the.  stable,  and  in  that  stal/ie  we  do  agree  witli 
yen  that  we  will  give  you  the  sole  rigbt  of  jmltiiig  yiuir  horses, 
but  (uirselves  retaining  the  control  of  our  stal)le  as  part  of  our 
station, — then  the  railway  com])any  remain  occu]uers.  Now, 
when  we  come  to  look  at  tlie  terms  of  the  agreement,  we  lind  the 
words  are  these  :  "  We,  the  Clay  Cross  Comiiany,  in  considcrnf  ion 
of  the  London  and  North.  Western  Railway  Comi)aiiy  iiermitting 
us  to  occupy  and  use  a  stalile  "  — to  occujjv  would  seem  to  ]inint, 
more  to  the  possession  by  a  tenant,  to  "  use  "  would  look  mon- 
like  an  easement;  but  the  terms  are  ambiguous  —  "  to  occupy  and 
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u^*'  ii  staltlo  fur  the  iiccununodatiun  of  four  horses,  aL  (.]•  neai-  the 
("la|>haiu  Station  c»f  the  said  fomiiany,  do  hereby  uiulertakt'  and 
iiuree  ihal  we  will  iiav  the  saiil  railway  coiupanv  liic  clenr 
irioiithly  ix'iit  or  sum  of  £1  os.,  the  first  payment  to  he  madi'  on 
the  tirst  day  of  Mareh  next."  Then  there  is  this:  "And  w(^ 
undertake  and  agree,  so  long  as  we  shall  occupy  or  use  the  said 
siahle,  to  observe,  perform,  and  l)e  bound  by  the  bye-laws,  rules, 
and  regulations  which  shall  for  the  time  being  be  issued  or  pre- 
scribed by  the  said  railway  company  for  the  goyernment  and  use 
of  their  railway  stations,  premises,  and  conyeniences. "  It  is 
I  in  that  clause  of  the  agreement  that  my  judgment,  that  the  Clay 
Cross  Company  were  but  lodgers  in  this  stable,  proceeds.  lUit 
I  will  read  the  rest:  "  And  we  further  undertake  and  agree  to 
ipiit  and  deiiyer  up  possession  of  the  said  stable  at  the  expiration 
of  one  month  after  a  notice  in  writing."  I  quite  agree  that  the 
words  "quit  and  deiiyer  up  possession 'of  the  stable,"  the  Clay 
Cross  Coui[>any  having  been  in  full  and  actual  possession,  woulil 

tend  to  show  that  they  were  tenants  and  occupiers,  and 
[*78]  should  be  rated.      *  But  then  the  preyious  clause  as  to  the 

bye-laws,  &c. ,  leads  nie  to  a  contrary  conclusion.  Befoie 
this  agreement  was  come  to,  it  is  quite  clear  this  stable,  which 
was  situate  within  the  fence  of  the  company's  premises,  and 
which  could  only  be  got  to  by  going  through  the  gates  of  tlie 
company,  was  a  portion  of  their  premises  and  station.  Thus  it 
was  highly  prudent  and  desirable  for  the  sake  of  the  railway  com- 
l>any  that,  Avhen  they  were  allowing  a  person  to  use  this  stable, 
they  should  not  make  a  lea.se  of  it  to  him,  but  that  they  should 
retain  to  themselves  the  control  and  management  of  it  as  part  of 
their  station,  though  they  gaye  him  a  licence  that  he  should  have 
the  sole  use;  as  in  the  case  of  a  theatre,  where  the  owner  of  the 
theatre  gives  to  persons  for  a  term  the  sole  use  of  a  private  box  or 
a  stall,  but  never  intends  to  let  to  them  the  entire  occupation, 
but  keeps  himself  the  control  and  occupation  of  it  as  part  of  the 
theatre.  I  think,  when  we  consider  that  that  was  the  o])ject, 
that  it  was  very  prudent  and  desirable  for  the  conqiany  to  have 
c(jntrol,  and  when  we  find  that  they  do  say  that  they,  the  Clay 
(.'ross  Company,  "shall  be  subject  to  the  bye-laws,  rules,  and 
regulations  made  for  the  government  and  use  of  the  railway  sta- 
tions, premi.ses,  and  conveniences,"  it  amounts  to  a  declaration, 
t'  :i^   whilst  they  are  occu]iying  and  using  the  stable,   the  stable 
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nevertheless  shall  remain  part  of  the  railway  station  premises  and 
(uiiveniences,  and,  as  sncli,  under  the  control  of  the  railwav  com- 
pany, and  not  let  to  the  Clay  Cross  Company  as  tenants ;  and, 
consequently  the  railway  company  are  the  proper  occupiers  to  be 
rated  and  not  the  Clay  Cross  Company.  The  judgment  therefore 
sliduld  1)6  generally  for  the  defendants. 

QUAIN,  J.  —  I  am  of  the  same  opinion ;  though  I  must  add 
that  I  have  come  to  the  conclusion  with  some  hesitation.  In 
cnuiing  to  the  conclusion  that  the  rate  was  properly  made  upon 
the  railway  company,  I  have  looked  at  the  whole  substance  of 
wliat  appears  to  be  the  arrangement  between  the  parties.  It  is 
( Icnr,  that  before  this  arrangement,  these  stables  were  a  i)art  of 
rhc  railway  station  premises  at  that  particular  place  at  Clapham 
Ji'.'.ution;  and  these  stables  are  witliin  the  curtilage,  which  curti- 
iage  IS,  undoubtedly,  taking  it  as  a  whole,  practically  in  the 
possession  and  occupation  of  the  railway  company.  These 
stables  can  *  only  be  approached  by  the  roads  over  which  the  [*  79] 
railway  company  undou])tedly  have  exclusive  contiol,  aud 
they  are  entered  by  gates  at  the  end  of  these  approaches,  which,  I 
tliiuk,  we  may  fairly  infer,  are  luider  the  coutrol  of  the  railway 
company.  And  therefore  the  railway  company  seem  to  be  in  pos- 
ficssion  and  occupation  of  the  whole  of  these  premises;  very  much 
ii!  the  way  the  cemeteries  were  held,  in  the  two  cases  that  h;ive  l)cen 
'ited,  to  be  under  tlie  control  and  in  the  possession  of  the  cemetery 
<'iimpanies.  Reg.  v.  *S'^.  Martj  Ahhot'ii,  Kenmujioii,  VI  A.  &  E.  8'24 ; 
//'//.  V.  Ahney  Parh  (kmcterij  Co.,  L.  Ti.  8  Q.  W.  oir>.  A\'hcu  we 
'■ouie  to  look  at  the  agreement,  no  doubt  it  coutains  andn'guous 
I'xpressions,  which  maybe  construed  citlier  way  ;  l»ut  if  we  look 
;iL  the  convenience  of  the  tiling,  aud  the  situation  of  the  priMuises, 
;nid  the  general  control  evidently  exercised,  aud  iulcmloi!  to  be 
exercised,  over  these  stables  of  the  railway  conqjauy  by  llio  pro- 
vision with  regard  to  tlie  bye-laws,  I  come  to  the  conclusion  Ihal 
on  the  whole  these  stal)les  ai'e  not  in  the  occupalion,  in  the  sdici 
sense  of  the  word,  of  the  Clay  (Jross  ('ompany  or  the  other  coal- 
owners,  lent  remain  in  the  occupation  of  Ihe  railway  com]tany, 
and  that  the  railuny  company  are  the  proper  ])ers(Mis  to  be  inted. 
Now,  if  we  look  at  the  words  themselves  of  the  agreiunenl,  I 
think  it  is  singular  that  it  does  not  y)rof(^ss  fo  be  jKUinissiou  to 
oecupy  and   use  any  parti(Milar  stable  ,\i  nil   npnn   the  land:  and  I 
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urn  vi*ry  imuli  di.><po.seil  t<»  think  lliaL  all  they  iutciHJcd  to  give  to 
till'  C'luy  Cross  C'oinpauy  was  stable-room  for  I'our  Innscs,  Ixcausc 
ilu'  wonUs  aiv.  "  the  eoin})aiiy  ]»erniittiiig  us  to  use  a  stalile; "  not 
stable  No.  4  or  ."•,  or  any  paiticuhu  stalde,  but  ■"  a  stable  foi  the 
accouimodatioii  t)t"  i'our  horses  at  or  near  tlie  Clajihaui  Station." 
I  lie  not  tiiink  that  ooustruetion  of  the  agreement  is  contradicted 
by  the  other  jiart  of  it.  There  are  several  stal)les,  it  seems,  upon 
the  gmund ;  it  is  not  one  partii'ular  stable,  but  all  these  coal- 
owners  ap})ear  to  have  similar  accommodation  ;  and  as  1  read  the 
agreement,  all  it  really  mean.s  to  say  is,  that  until  the  agrecnnent 
lias  been  terminated  by  a  month's  notice  the  company  shall  pro- 
vide for  the  use  and  aecomnujdation  of  these  colliery  owners,  or 
coal-owners,   stable  accommodation  for   four   horses.      As  I  have 

said  already,  I  have  come  to  the  conclusion  at  which  I 
[*  80]  have  arrived  with  some  hesitation,  which  *  hesitation  has 

been  chiefly  occasioned  by  this  expression,  a  finding  in  the 
case,  that  the  company  have  not,  in  point  of  fact,  exercised  any 
control  over,  or  used  any  of  the  stables  during  the  currency  of 
these  agreements.  That  expression  undoubtedly,  I  think,  is  a 
very  strong  one,  and  is  calculated  to  convey  the  idea  of  an  exclu- 
sive occupation ;  but  taking  all  the  circumstances  into  considera- 
tion, looking  at  the  character  of  the  premises  and  the  way  in 
which  they  were  used,  and  looking  at  the  manifest  convenience 
there  is  that  the  railway  company  should  exercise  control  over 
their  own  premises,  notwithstanding  these  agreements,  I  think  it 
is  safer  and  better  and  more  convenient,  when  the  terms  of  the 
agreement  are  ambiguous,  to  construe  them  as  licences  and  not 
demises  of  the  stables  for  the  time  being. 

Archibald,  J.  —  As  regards  the  tirst  point,  whether  the  rate 
can  be  disputed  in  this  form,  I  think,  when  the  cases  are  care- 
fully considered,  it  does  appear,  where  there  is  one  entire  rate, 
and  a  portion  of  the  property  is  not  in  the  occupation  of  the  per- 
sons rated,  that  that  does  justify  the  bringing  of  an  action  of 
replevin  and  raising  the  question  in  this  form,  as  to  whether  the 
matter  has  not  been  coram  non  judicc.  As  regards  all  the  prem- 
ises except  the  stables,  I  quite  agree  with  what  has  been  said  Ijy 
my  Brother  Blackburn,  and  I  do  not  think  it  necessary  to  add 
anything  to  what  he  said.  The  real  and  serious  question  arises 
on  the  point,  as  to  whether  the  company  are  liable  to  be  rated  for 
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these  stables  or  nut,  and  of  course  that  depends  on  the  intention 
of  the  parties  to  this  agreement  giving  the  use  and  occupation  of 
the  stables ;  and,  after  looking  at  the  various  provisions  in  the 
agreement,  the  only  conclusion  that  I  have  been  able  to  come  to 
is,  that  it  is  not  a  demise  of  the  stables,  but  a  mere  easement  of 
occupation.  The  stables  are  included,  as  has  been  pointed  out, 
in  the  curtilage  of  the  station;  l)efore  this  agreement  they  were 
part  of  the  premises,  and  when  we  find  that  the  letting  is  subject 
to  this,  tliat  the  persons  taking  them  agree  to  be  bound  by  the 
bye-laws,  rules,  and  regulations  which  shall  from  time  to  time  lie 
issued  or  prescribed  by  the  railway  company,  I  draw  from  tliat 
the  inference  that  the  railway  company  did  not  intend  to  part 
with  them  in  such  a  way  as  to  put  it  beyond  their  power 
to  control  them  by  their  bye-laws;  *l)ut  they  are  still  part  ['-.Si] 
of  tlie  property  occupied  by  the  company.  As  they  have 
power  to  make  bye-laws  to  regulate  their  affairs  in  the  fullest  way 
under  the  Companies  Clauses  Act,  and  might  make  bye-laws  un- 
doubtedly before  this  agreement  was  made,  I  think  that  power 
remains  still;  and  I  draw  the  conclusion,  that  it  was  not  their 
intention  to  part  with  their  control  over  these  premises ;  and  that 
consequently  this  does  not  amount  to  such  a  demise  as  to  give  tiio 
Cluy  Cross  Company  and  the  other  parties  the  exclusive  occujia- 
tion  of  the  premises  in  such  a  way  as  to  make  them  the  parties 
rateable;  and  that  the  railway  company  still  remain  lialile  lo  the 
rate.  T  agree,  therefore,  that  in  this  case  there  ought  to  be  judg- 
ment for  the  defendants.  Judijment  for  the  (hfrndavt>i. 

[Error  having  been  lirought  from  the  al)Ove  judgment,  tlie  <'aso 
was  argued  in  the  Exchequer  Chamber,  where,  after  argumci't, 
the  Court  took  time  for  consideration.] 

June  26.     The  judgment  of  Lord  C<)LEKI1)(;k,    [10  Q.  J;.   D.  44.".] 
Cli.  J.,  and  Pollock  and  Amimii^et']',    liH. ,  was 
delivered  by 

Ampiilktt,  B.  — This  is  an  appeal  from  a  decision  of  the  (Joint 
of  Queen's  r>ench,  that  the  plaijitiffs  were  properly  rated  as  occu- 
piers in  hiw  in  respect  of  certain  lines  of  railway  and  a  stable, 
all  witliiu  the  ambit  or  curtilage  of  their  station  at  (y'lapham 
Junction;  and  that  conseqiiently  a  distress  for  the  rates  was  good. 

This  Court  was  unanimously  of  opijiion,  on  heari-ng  the  appel- 
lant's counsel  onlv,  tliat,  so  far  as  related  to  the  lines  of  railway. 
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tlie  iilaiiititls  wvi-c  lial)le  to  be  rated;  and  accordingly  the  (nily 
jKtint  left  for  decision  is  as  to  the  stable,  which  was,  in  fact,  in 
possession  of  the  (May  Cross  Company,  under  tlic  agrecnicnl  chilcd 
the  r>lii  of  February,  1S70,  set  out  in  the  case. 

if  the  efiect  of  that  agreement  w;is  to  create  an  aiUnal  ih'iuise  of 
the  stable  in  favour  of  the  Clay  Cross  Comjiany,  it  was  not,  and, 
in  my  opinion,  could  not  be  successfully  disputed,  that  the  latter 
roiupany  and  not  the  plainiills  were  the  proper  parties  to  be  lated, 
and  that  consecpiently  the  decision  of  the  Court  below  was  wrong. 

It  was,  however,  contended  on  the  part  of  the  defendants  that 
the  agreement  did  not  create  any  estate,  but  merely  operated  as  a 
licence  to  the  Clay  Cross  Company  to  occupy  and  use  the  stable  as 
an  easement;  and  if  that  is  the  true  conclusion,  I  am  of  opiuion 
that  the  Clay  Cross  Company  had  not  a  rateable  occupation,  and 
that  the  decision  of  the  ("ourt  below  was  therefore  coiTect.  For 
it  appears  to  be  settled  that  a  mere  licensee  is  not  liable  to  lie 
rated,  unless  he  has  the  sole  and  exclusive  occupation ;  and,  in 
my  opinion,  the  clause  of  the  agreement,  whereby  the  Clay  Cross 
Company  were  to  be  bound  by  the  l)ye-laws,  &c. ,  from  time  to 
time  made  by  the  plaintill's,  is  sutlicient,  when  taken  in  connec- 
tion with  the  other  circumstances  in  the  case,  to  show  that  the 
plaintiff's  were  to  retain  a  control  over  the  stables  as  part 
[*  440]  of  their  station.  It  *  is  true  that  tlie  company  have  not 
in  point  of  fact  exercised  any  control  over  the  stable  dur- 
ing the  currency  of  the  agreement,  but  that,  I  think,  is  quite 
immaterial.  The  power  to  exercise  such  control  is  sufficient  to 
prevent  a  mere  licensee  from  acquiring  a  rateable  occupation. 
Thus,  iu  Bex  v.  Trent  and  Mersey  Navigation  Co.,  4  B.  &  C.  .57 
(28  Pt.  R  212),  where  the  company,  under  a  power  from  the  i»ro- 
prietors  of  certain  limestone  quan-ies,  entered  and  continued  ex- 
clusively for  more  than  twenty  years  to  w'ork  the  quarries,  pa.ying 
'lit.  a  ton,  it  was  nevertheless  held  that,  because  the  proprietors 
might,  if  they  pleaised,  have  granted  (although  they  in  fact  never 
did)  a  similar  privilege  to  other  persons,  the  company  had  not 
exclusive  occupation,  so  as  to  make  them  liable  to  be  rated. 

The  only  question,  then,  which  remains  is  whether  the  agree- 
ment did  in  fact  operate  as  an  actual  demise  ;  aiul  I  have  come  ti> 
the  conclusion  that  it  did  not.  For,  first,  it  may  l)e  f)bserved  that 
it  contains  no' express  obligation  on  the  plaintiffs  to  do  anything, 
and  it  is  consequently  not  signed   l»y  any  person  on  their  Viehalf, 
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but  it  imposes  many  obligations  upon  the  Clay  Cross  Company  in 
consideration  of  the  plaintiffs  permitting  them  to  occupy  and  use 
a  stable  for  the  accommodation  of  four  horses.  This  is  certainly 
remarkable,  if  it  was  the  intention  of  the  parties  that  an  actual 
tenancy  should  be  created,  but  what  might  be  expected  if  there 
was  to  be  a  mere  permissive  occupation.  I  think,  however,  that 
if  the  plaintiffs  had  been  individuals,  and  not  a  company  (as  to 
which  I  shall  say  more  presently),  it  would  be  inferred  that  there 
was  a  contemporaneous  parol  agreement  on  the  part  of  the  plain- 
tiffs to  oive  effect  to  the  consideration  mentioned  in  the  agree- 
ment,  that  is  to  say,  to  permit  the  Clay  Cross  Company  to  "  occupy 
and  iise  "  a  stable  for  the  accommodation  of  four  horses.  l>ut 
what  is  the  meaning  of  these  words  "  occupy  and  use  "  ?  They 
are,  no  doubt,  not  inconsistent  with,  and  might  well  operate  to 
create  a  demise,  if  the  rest  of  the  agreement  or  the  surrounding 
circumstances  offered  reasonable  proof  that  such  was  the  intention 
of  tlie  parties;  but,  taken  by  tliemselves,  they  do,  iu  my  judg- 
ment, more  properly  denote  a  mere  permissive  occupation  or  ease- 
ment lesembling  that  of  a  lodger.  The  only  passage  I  can  Hnd 
in  the  rest  of  the  agreement  that  appears  to  countenance  a 
mo.'e  extensive  meaning  to  *  those  words  is  that  which  [*447] 
stipulates  that  the  rent  is  to  be  paid  "  without  any  deduc- 
tions wliatever,  property  tax  only  excepted,"  from  which  it  is 
sought  to  be  inferred,  not  without  some  plausibility,  that  Uw. 
rates  were  to  be  paid  by  the  Clay  Cross  Company.  I  think,  how- 
ever, that  inference  canncjt  be  properly  made  in  this  case.  1 
slioukl  have  expected,  if  that  was  the  intention,  to  find  rates  and 
taxes  specifically  mentioned;  and,  as  to  the  words  "  without  any 
deductions  whatever,"  they  are  merely  a  "common  form,"  and 
may  have  been  used  liere  to  introduce  the  exception  of  t!ie  prop- 
erty tax,  which  might,  I  suppose,  be  paid  by  a  mere  lodger  wlicii 
a  periodical  rent  is  reserved.  And  it  may  be  further  observed 
tluit  tlie  property  tax  generally,  and  not  merely  the  landlord's 
property  tax,  is  excepted ;  whereas,  if  a  tenancy  were  created, 
tliere  would  be  a  tenant's  property  tax  as  well,  which  could  not, 
of  course,  have  been  intended  to  be  excepted.  This  may  bo 
thought  rather  to  look  as  if  the  parties  were  aware  that  there  was 
to  b(;  no  tenancy,  and  therefore  no  tenant's  property  tax  to  br^  p;iiil. 
The  provision  as  to  quitting  and  delivering  up  ])ossession  of  the 
f^table   at  the  expiration   of   oiu?  month  after  notice  lo  the  ( 'hiy 
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t 'ompany,  or  their  executors  or  administrators,  does  not 
ai'|K.'ar  !<>  uw  to  alVoid  any  inlcrente  that  an  ai'tual  deniisr  was 
inlt'iided,  inasnauli  as  it  would  be  as  suilalile  to  a  lodj^ei,  for 
instautxs  as  to  a  tenant.  Any  licence  of  that  kiiul,  being  auconi- 
prtiiied  by  an  interest,  might  well,  as  here,  be  extended  to  execu- 
tors. lUit  if  there  was  (as  conteiuled)  not  a  mere  lieence,  but  a 
tlemise,  it  would  be  assignable,  and  it  is  ditficult  to  account  for 
assigns  not  being  mentioned  in  the  clause  respecting  notice.  It 
may  be  admitted,  however,  that  inferences  drawn  from  a  minute 
criticism  of  the  particular  expressions  of  an  agreement  of  this 
kind,  taken  by  themselves,  are  vague  and  ambiguous,  and  I  do 
not  rest  much  upon  them. 

The  broad  fact  remains  that,  considering  the  stable  was  within 
the  curtilage  or  ambit  of  the  station,  and  evidently  intended  for 
the  accommodation  of  the  coal-dealers  who  occupied  offices  pro- 
vided for  them  by  the  plaintiffs,  and  carried  on  their  business  in 
connection  with  the  plaintiffs'  railway,  it  is  in  a  great  degree 
improbable  that  the  plaintiffs  should  have  intended  to 
[*  448]  grant  a  *  demise  with  no  provision  against  alienation,  and 
no  power  of  re-entry  in  case  the  stable  should  be  used  for 
other  purposes  than  the  accommodation  of  liorses.  It  is  possible 
that  considerable  annoyance  and  inconvenience  might  arise  in 
this  way  before  the  plaintiffs  coidd  eject  a  disagreeable  tenant  by 
notice  in  due  course  of  law,  all  danger  of  which  is  to  be  avoided 
if  the  agreement  operated  as  a  licence  only.  As,  therefore,  the 
language  is  at  least  as  applicable  to  a  licence  as  to  a  demise,  I 
think  that  ju.stice  and  convenience  require  that  it  should  be  so 
construed.  And,  further,  I  think  there  is  force  in  the  observa- 
tion of  my  Brother  Quaix  in  his  judgment  in  the  Court  below 
respecting  the  use  of  the  indefinite  article  before  stable  in  the 
agreement,  and  in  the  reasons  which  he  gives,  and  which  I  will 
not  repeat,  that  it  was  only  intended  to  give  the  Clay  Cross  Com- 
pany and  the  other  coal-dealers  accommodation  for  four  horses  in 
some  stable  on  the  pjremises  at  the  selection  of  the  plaintifl's,  and 
which  might  be  possibly  part  of  a  larger  stable  if  convenience 
required  it. 

There  was  another  point  raised  by  Mr.  Hersciiell  which  I 
think  is  deserving  of  consideration.  The  pdaintiffs  are  a  corpora- 
tion, and  cannot  therefore  create  any  estate  —  not  eveu  a  tenancy 
at  will,  —  except  by  an  instrument  under   their   corporate   seal. 
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How,  then,  can  they  be  bound  by  a  parol  agreement  for  a  demise 

—  if,  in  fact,  any  was  entered  into  by  any  person  on  their  behalf 

—  when  tlie  Clay  Cross  Company  was  let  into  possession  ?  The 
plaintiffs'  agent  might,  of  course,  give  to  that  company  the  physi- 
cal possession  of  the  stable;  bi;t  I  see  nothing  to  prevent  the 
plaintiffs  from  terminating  that  possession  at  any  time  without 
aiving  the  month's  notice  required  by  the  agreement;  and  it  may 
be  that  it  was  the  knowledge  of  that  circumstance  which  occa- 
sioned the  agreement  to  be  drawn  up  without  any  stipulation  on 
the  part  of  plaintiffs.  In  Beg.  v.  Marquis  of  Salisbury,  8  Ad.  cK: 
E.  716,  it  was  held  that  the  marquis  was  rateable  for  tolls  of 
which  he  was  the  owner,  and  not  his  tenant  who  had  actually 
received  and  paid  rent  for  the  same  under  a  parol  agreement;  and 
the  decision  was  based  on  the  ground  that  the  tolls  from  their 
nature  could  only  pass  by  deed,  and  no  interest  at  law,  therefore, 
had  passed  out  of  the  marquis.  This  authority  seems  applicable 
to  this  case,   if  no   interest  passed  out  of   the  plaintiffs, 

*for  want  of    an  instrument  imder  their   corporate  seal.    [*449] 
I  do  not  wish,  however,   to  rest  my  judgment  upon  this 
somewhat  technical  point,  l)ut  upon  the  substantial  merits  of  the 
case.      I  think  that  the  judgment  of  the  Court  below  was  riglit, 
and  that  the  appeal  ought  to  be  dismissed. 

The  judgment  of  Cleasby,  B.,  and  Grove  and  Denmax,  JJ.  , 
was  delivered  by 

Cleasby,  B.  — It  must  be  taken  as  admitted  that  if  the  rate 
was  bad  as  to  the  stable,  the  plaintiffs  in  this  action  of  replevin 
are  entitled  to  recover. 

As  I  understand  that  three  at  least  of  my  learned  Brothers  arr 
in  favour  of  affirming  the  judgment,  ami  this  is  not  a  case  which, 
it  is  to  be  hoped,  will  be  carried  further,  it  might  seem  supcv- 
Huous  for  nu!  to  give  any  reasons,  and  my  only  grnuiMl  f<ir  doing 
so  is  to  ])revcnt  the  judgment  of  a  Court  of  error  Irom  having  the 
effect  whicli,  in  my  mind,  it  might  have,  of  materially  unsettling 
the  law  of  rating.  If  it  was  a  correct  conclusion  from  the  fads 
stated  in  this  case,  that  the  whole  of  the  statif)n  within  (he 
boundaries  marked  was  to  be  regarded  as  one  tcncnient,  and  oi-cn- 
pied  as  such  by  the  railway  company,  in  the  sanir  niann(!r  as  ;i 
dwcllinrr-liouse,  though   let  out  in  parts  tit  various  tenants,  is  all 
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in  the  occuputit'ii  of  the  landltud,  tlu'  rate  uculil  lie  li^lil.  The 
overseers  have  treated  it  so,  hut,  I  I'ear,  iheii  doiiiL;  so  caiiiiot  he 
treated  as  eviileiiee  »»t'  the  fact,  since  it  is  tlie  niiittev  now  in  dis- 
luUe,  iunl  it  is  tlicir  interest  to  treat  it  so,  because,  if  tlic  wliole 
is  one  oceiq-ation,  the  stables  wtmld  be  part  of  the  subject  ol' 
r.itin'j,  whether  used  or  not,  like  empty  lodgings  in  a  house. 

1  must  say  the  materials  are  very  slight  for  regarding  it  all  as 
one  occui>ation.  It  does  not  appear  that  there  is  any  gate  in  the 
opening  into  the  public  street,  still  less  that  it  is  ever  closed, 
much  less  locked.  Indeed,  it  vv'ould  seem  clear  from  llie  case 
tiiat  there  is  only  a  gateway,  and  no  gate,  where  the  tenants  of 
the  staljle  have  access,  though  there  is  a  gate  at  the  other  end, 
near  Lavender  Hill.  The  only  outer  door,  therefore,  is  that  of 
the  stable  itself;  and  the  consequence  of  holding  it  all  to  be  one 
occupation  would  be  that,  if  the  stable  was  broken  into  and  a 
horse  stolen,  the  stable  must  be  described  in  the  indict- 
[*450]  ment  as  the  stable  of  the  railway  *  company ;  and,  if  the 
only  outer  door  is  that  of  the  stable,  the  case  of  the  stable 
can  hardly  be  distinguished  in  any  particular  from  that  of  tli,e 
offices,  and.  the  idea  of  a  curtilage  seems  to  be  inapplicable.  The 
instance  of  an  outer  door,  with  a  servant,  appointed  ami  remove- 
able  l>y  the  railway  company,  to  take  charge  of  it,  if  there  was 
one,  would  be  by  no  means  conclusive,  as  appears  by  the  case  of 
J^erj.  V.  St.  George's  Union,  L.  E.  7  Q.  B.  90.  It  is  stated  at  the 
end  of  this  case  that  unless  the  facts  stated  establish  an  occupa- 
tion by  the  railway  company  they  are  not  occupiers.  It  is  not  to 
be  inferred  because  it  would  seem  convenient.  Still,  if  upon  the 
materials  before  them,  and  in  the  absence  of  any  such  facts  as  I 
have  adverted  to,  my  learned  Brothers  feel  justified  in  concluding 
that  the  facts  which  do  appear  are  such  that  the  stables,  if  not 
u.sed,  could  not  be  returned  to  the  overseers  as  empty,  but  must 
be  rated  as  part  of  the  occupation  of  the  railway  company  (like 
the  case  of  a  house  with  lodgers),  upon  this,  which  is,  I  think, 
only  a  conclusion  of  fact,  I  would  rather  acquiesce  in  their  con- 
clusion than  rely  iqxjn  my  own  view.  But  if  the  case  is  to  Ije 
regarded  as  depending  upon  the  effect  of  the  agreement  between 
the  railway  company  and  the  gentleman  who,  it  was  said,^  formed 
the  Clay  Cross  Company  (and  it  was  mainly,  if  not  entirely,  upon 

1  It  was  stated  by  counsel  on  the  argument  that  the  Clay  Cross  Company  really 
consisted  of  but  one  person. 
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tliis  the  case  was  argued),  I  could  only  come  to  the  conclusion 
that  the  eti'ect  of  that  agreement  was  to  hand  over  the  occupation 
and  possession  of  the  stable  to  the  tenant  in  the  same  way  as  it 
does  with  the  offices.  Upon  this  it  must  be  noticed  that  tlie 
question  is,  not  what  the  title  of  the  Clay  Cross  Company  to  the 
possession  was,  but  what  their  possession  in  point  of  fact  was; 
and  that  it  is  wholly  immaterial  that  the  agreement  of  the  rail- 
way company  was  only  by  parol,  and  not  under  seal.  The  rent 
paid  by  the  Clay  Cross  Company  was  still  rent  paid  for  the  stable, 
and  v'ould  not  be  recovered  back  upon  the  ground  that  the  agree- 
ment was  imperfect.  Treating,  therefore,  the  stable  as  a  separate 
tenement  and  the  subject  of  separate  occupation,  the  following 
reasons  satisfy  me  that  the  subject  of  the  agreement  was  the  occu- 
pation and  possession  of  the  stable  itself,  and  not  the  mere  ease- 
ment and  right  to  put  horses  in  it.  First,  the  language, 
"  use  and  occupation  of  a  stable  by  the  *  permission  of  the  [*4.51] 
landlord,"  is  the  usual  and  regular  language  when  the 
thing  itself  is  let.  Although  the  words  are  "  a  stable, "  and  nt)t 
"  the  stable,"  as  soon  as  the  subject  of  the  agreement  was  made 
certain  by  a  particular  stable  being  used,  the  two  descriptions 
would  mean  the  same  thing ;  I  should  myself  read  the  words  "  a 
stable  for  the  accommodation  of  four  horses  "  as  indicating  a  par- 
ticular stable;  but  this  would  be  immaterial  as  soon  as  it  was 
certain  what  stable  formed  the  subject  which  the  agreement  was 
to  apply  to.  It  is  worthy  of  notice  that  the  same  words  "  permit- 
ting to  use  and  occupy  "  are  used  as  regards  the  offices,  and  as  to 
them  the  possession  was,  no  doubt,  given  up.  Secondly,  by  the 
terms  of  the  agreement,  rent  is  to  be  paid.  The  word  "  rent  " 
gen(^rally  means  what  is  paid  by  a  tenant  to  his  landlord  foi-  tlio 
occupation  of  the  property  of  the  latter,  and  carries  with  it  tlie 
right  of  distress  upon  what  is  let.  Thirdly,  the  tenant  is  to 
deduct  property  tax  from  the  rent.  But  he  can  only  deduct  ]irop- 
erty  tax  because  he  pays  it,  and  he  only  pays  it  because  lir  is 
assessed  to  it,  and  he  is  only  assessed  to  it  because  lie  is  the 
f)ccuj)ier.  Fourthly,  the  tenant  is  not  to  make  any  other  deduc- 
tions from  the  rent.  This  must  refer,  among  other  things,  to  tlie 
]'Oor-rate;  the  clause  is  almost  an  invariable  one  in  leases  and 
agreements,  and  that  is  its  recognised  meaning.  The  tenant  thus 
is  not  to  deduct  poor-rate,  that  is,  he  is  to  j.ay  it  himself;  but 
this  is  because  he  is  rated  to  it,  an<l  he  is  rated  to  it  l»('cause  he  is 
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tlie  occupier.  Tlni.s  tlie  agrcriiu'nt  of  tlie  jiarties,  so  far  as  I  can 
collect,  is  tliat  the  tenant  is  to  pay  poor-rate;  but  tlie  present 
decisiou  is  that  the  landlord  is  to  ]iay  poor-rate.  Fifthly,  ihr 
tenant  is  to  give  up  "  po.'^session  of  the  said  stable  "  at  a  month  s 
notice.  But,  unless  he  has  had  po.sse.ssion  of  the  stable,  how  is 
lie  to  give  it  up  to  the  railway  company.  The  railway  company 
are  always  in  possession  of  it.  And  the  clause  in  the  agreement 
on  this  subject  is  very  precise,  for  provision  is  made  for  a  pay- 
ment of  a  proportionate  part  of  the  rent  if  the  notice  did  not  agree 
\vith  the  rent  day,  and  for  the  notice  being  served  upon  the  execu- 
tors and  administrators  of  the  tenant  (I  before  mentioned  that 
the  Clay  Cross  Company  was  said  to  consist  of  one  person),  or 
might  be  given  by  affixing  it  upon  a  conspicuous  part  of  the 
stables.  This  last-  clause  is  a  usual  one  in  leases  and 
[*452]  agreements,  and  is  of  great  service  when  premises  are  *  lef t 
empty  and  the  tenant  cannot  be  found,  or  there  is  at  the 
time  no  personal  representative  ;  and  it  shows  almost  conclusively 
that  the  railway  company  could  not  lawfully  take  possession  of 
the  empty  stables,  and  would  be  trespassers  if  they  did  so  without 
this  notice; -and  yet  they  are  said  to  be  always  in  possession. 

Treating,  therefore,  the  stable  as  a  separate  tenement  and  capa- 
ble of  separate  occupation,  I  think  that  to  hold  that  the  agreement 
set  out  does  not  make  the  Clay  Cross  Company  the  occupiers 
would  introduce  great  uncertainty  into  the  law  of  rating,  and  on 
that  account  I  have  added  the  above  remarks. 

I  do  not  think  that  the  cases  of  Bex  v.  Trent  and  Mersey  Navi- 
gation, 4  B.  &  C.  57  (2S  E.  R.  212)  (a  limestone  quarry),  and 
Beg.  V.  Marquis  of  Salisbury,  8  Ad.  &  E.  716  (tolls),  govern  the 
present  case.  Indeed  they  have  little  or  no  bearing  upon  the 
question  of  who  is  in  the  actual  possession  of  such  a  tenement  as 
a  stable. 

It  is  found  as  a  fact  in  tlie  case  that  none  of  the  bye-laws  are 
material  to  the  question  of  occupation.  And  it  seems  hardly 
reasonable  to  suppose  that  the  bye-laws  could  be  made  for  such 
an  object  as  would  affect  the  possession  of  a  particular  stable 
under  an  agreement.  It  is  also  to  be  noticed  that  the  words  of 
the  agreement  as  to  bye-laws  are  that  the  tenant  will  observe  the 
bye-laws,  rules,  and  regulations  to  be  made  for  the  government 
and  use  of  the  railway  station,  premises,  and  conveniences.  This 
can  hardly  mean  for  the  government  and  use  of  the  stable  let ;  it 
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may  well  mean  a  use  of  platforms,  open  spaces,  gateways,  &e. , 
which  may  interfere  with  the  convenience  of  the  occupier  of  the 
stable,  but  not  give  a  right  to  the  railway  company  to  interfere 
with  the  occupation  and  possession  of  the  stable  itself  without 
■due  notice.  If  the  rest  of  the  agreement  gives  an  independent 
possession  to  the  tenant,  such  a  clause  ought  to  have  a  meaning 
not  inconsistent,  if  it  can  have  a  consistent  meaning. 

The  Court  being  equally  divided,  Judgment  affirmed. 


Smith  V.  Lambeth  Assessment  Committee. 

•9  Q.  B.  D.  583-597  ;  10  Q.  B.  D.  327-331  (s.  t .  50  L.  J.  M.  C.  lOG  ;  52  L.  J.  M.  C.  1 ; 

48  L.  T.  57). 

Poor-Rate.  —  Valuation  (Metropolis)  Act,  1869  (32  Sf  33  Vict.  c.  67).—  [585] 
Rateable  Hereditaments.  —  Bookstalls  on  a  Railtcai/  Platform.  —  Kxclii- 
sire  Occupation.  —  Exclusive  Enjoyment.  —  Licence  or  Demise. 

By  indenture  the  South  Western  Railway  Company  granted  to  Smith  & 
Sou  (therein  called  "the  tenants")  for  seven  years  "the  sole  and  exclusive 
licence  and  privilege  to  vend,  sell,  lend,  and  exhibit  for  sale  and  loan,  news- 
papers, books,  periodicals,  stationery,  &c.,  and  such  other  like  articles  re([uired 
for  the  convenience  of  passengers  by  railway  as  should  be  approved  by  the 
secretary  of  the  company,  at  all  their  stations,"'  &c.  ;  and  also  full  liberty  for 
the  tenants,  subject  to  the  approval  of  the  engineer  of  the  company,  to  erect 
and  place  bookstands,  &c.,  on  the  platforms  for  exhibiting  and  keeping  their 
Ijooks,  &c.,  and  to  post  and  exhibit  advertisements  and  placards  on  the  station 
walls  ;  and  also  full  and  free  ingress  and  egress  at  all  reasonable  times  for  the 
tenants,  tlieir  servants  and  agents,  to  and  from  the  sevei'al  stations  for  the 
purposes  of  the  grant.  The  persons  employed  by  Smith  &  Son  were  to  be 
■under  the  control  of  the  station-master  and  liable  to  immediate  removal  from 
the  station  in  case  of  insobriety  or  misconduct.  S.  &  Son  were  to  pay  the 
company  certain  fixed  monthly  rents,  and  also  a  percentage  (quarterly)  on  the 
gross  amounts  received  by  S.  &  Son  for  the  posting  of  the  advertisonieiits,  &c.. 
—  with  a  proviso  that,  in  case  the  rent  or  the  quarterly  payments  shuuld  bf  in 
nrrear  for  fourteen  days  after  notice,  the  same  .should  be  recoverable  by  the 
company,  in  addition  to  any  other  remedies.  "  by  distress  as  in  the  case  of 
rent  in  arrear."  And  it  was  provided  that  the  tenants  should  not  ven<l  or  offi-r 
for  sale,  or  exhibit  or  publish,  any  books  or  advertisements  or  placards  of  ;in 
indecent,  immoral,  or  seditious  character,  or  which  should  be  forbidden  by  the 
•company;  and  should  abide  and  observe  the  regulations  fiotn  time  to  time 
made  by  the  company  touching  the  placing  on  the  platforms  any  of  the  neces- 
sary bookstands;  and  the  comjiany  waj-ranted  to  the  tenants  "the  quiet  aiwl 
peaceable  enjoyment  and  benefit  thereby  granted  for  the  period  and  upon  the 
terms  and  stipulations  and  in  manner  aforesaid." 

S.  &  Son  erected  bookstands  upon  four  several  platforms  at  the  ^^'aterloo 
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station,  jiiui  luul  th<>  exclusive  possession  and  use  of  tlieiu;  an<l  these  bool<- 
>L;il!s  were  closeti  at  iiiglit  with  shutters,  ami  were  locked  up,  the  keys  boiiip: 
kfpt  by  their  servants.  No  rijjlits  of  ingress  and  egress  to  and  from  tht^ 
st-JitioM.  or  of  access  to  the  bookstalls,  were  exercised  by  S.  i<  Son  or  their 
agents  or  servants,  except  uniler  the  provisions  and  for  the  purposes  ot  the 
indenture.  The  company  were  assessed  to  the  poor-rate  for  the  station 
generally  : 

//«?/</.  by  the  Queen's  Bench,  and  by  the  Court  of  Appeal  that  S.  &  Son  had 
no  "•  exclusive  occupation  "  of  any  portion  of  the  platforms,  so  as  to  render 
them  liable  to  be  rated  in  respect  of  these  bookstalls. 

Case  stated  by  consent  under  12  &  13  Vict.  c.  45,  s.  11,  on  a 
return  to  a  mandamus  to  the  general  quarter  sessions  for  Surrey, 

commanding  them  to  enter  continuances  and  to  hear  and 
[*  oS6]  determine  *  the  merits  of  certain  appeals  against  a  rate  or 

assessment  for  the  relief  of  the  poor  of  the  parish  of 
L;iml>eth  :  — 

1.  The  appellants  are  booksellers,  librarians,  stationers,  and 
news  and  advertisement  agents  carrying  on  business  under  the 
style  or  firm  of  W.  H.  Smith  &  Son,  their  principal  place  of 
business  being  at  No.    186,   Strand. 

2.  The  respondents  are  the  assessment  committee  for  the  parish 
c»f  Lambeth  and  the  churchwardens  and  overseers  of  the  poor  of 
that  parish.  The  Waterloo  Station  of  the  London  and  South 
Western  Railway  Company  hereinafter  mentioned  is  situate 
within  the  parish  of  Lambeth. 

3.  Shortly  after  the  18th  of  February,  1800,  the  appellants 
received  notices  of  that  date  in  respect  of  the  several  bookstalls 
hereinafter  mentioned,  whicli  are  situate  at  the  Waterloo  Station,' 
to  the  effect  that  the  as.sessment  committee  for  the  parish  of  Lam- 
beth had  had  laid  before  them  a  provisional  list  wherein  the 
bookstalls  were  included  for  asses.sment. 

4.  Tliese  bookstalls  had  never   before  been    included  in    any 
aluation  or  provisional  list,  nor  had  they  been  rated  or  assessed 

■"  the  relief  of  the  poor  or  otherwise,  nor  had  the  names  of  the 
ap|tellants  appeared  in  any  valuation  or  provisional  list,  nor  bad 
the  appellants  been  rated  to  the  relief  of  the  poor  or  otherwise  in 
the  parish. 

r>.  On  the  26th  of  February,  1880,  the  appellants  gave  notice 
to  the  assessment  committee  of  their  objections  to  the  insertion 
f»f  the  bookstalls  in  the  provi.sional  list.  On  the  9th  of  March, 
1880,   the   assessment   committee  overruled   the    objections.      No 
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<;opy  of  such  provisional  list,   or   notice  thereof,   was  afterwards 
served  ou  the  appellants. 

6.  The  rate  or  assessment  for  the  relief  of  the  poor  and  other 
purposes  in  respect  of  which  the  appeals  were  brought  was  made 
hj  the  respondents  and  allowed  on  the  20th  of  March,  1880,  and 
such  rate  purports  to  be  made  in  accordance  with  the  provisional 
list.  [See  a  copy  of  the  rate,  so  far  as  it  relates  to  the  bookstalls 
in  question,  on  the  next  page.] 

7.  The  bookstalls  in  (piestion  are  in  possession  of  and  used  by 
the  appellants  under  the  terms  of  an  indenture  dated  the  25th  of 
April,  1872,  and  made  between  the  Londcm  and  Sontli 
Western  *  Eailway  Company  (therein  called  "the  com-  [*r)88] 
pany  "),,  of  the  one  part,  and  W.  H.  Smith  and  W.  Leth- 
bridge  and  their  assigns  (therein  called  "  the  tenants  "},  of  tlie 
other  part.  A  copy  of  the  indenture,  omitting  the  annual  pay- 
ments agreed  to  be  made,  was  made  a  part  of  the  case,  and  set  out 
in  an  Appendix. 

<S.  The  terms  of  the  indenture  were  in  full  force  and  effect  at 
the  date  of  the  rate ;  and,  in  pursuance  of  the  provisions  in  the 
indenture  contained,  the  spaces  occupied  by  the  appellants'  book 
cases  were  set  apart,  and,  so  far  as  the  bookstalls  are  erected  and 
placed  upon  the  platforms  of  the  station,  they  have  been  so  erected 
and  placed  with  the  approval  of  the  engineer  and  general  manager 
•of  tlic  ctimpany. 

!».  Ynnii  the  date  ftf  the  indenture  the  appellants  have  exer- 
cised their  rights  thereunder,  partly  by  attendants  wlio  have 
exhiliited  and  vended  newspaper,  books,  &c. ,  carried  by  hand  or 
carried  by  such  assistants  in  baskets  or  other  convenient  artich-s 
to  passengers  at  the  stations  or  in  the  trains  at  the  station,  and 
partly  by  means  of  portable  bookstalls  or  in  the  s]»aces  so  assigncil 
as  aforesaid.  At  the  cdmmencenient  of  the  grant  under  and  by 
the  indenture,  and  for  some  time  ai'terwards,  spaces  for  (uic  mow- 
aide  stall  on  the  main  line  ]ilatfoi'iu  and  i'or  one  uioncmMc  slall  on 
the  line  then  called  the  suburban  line  were  assigned  by  the  com- 
pany to  the  ap[>ellauts  :  hut,  as  the  station  has  fi'oni  time  to  time 
been  enlarged  and  the  business  and  traflic  then-it  increased,  ..iher 
s])aees  have  been  assigned  to  the  appellants.  Fn.m  time  to  time, 
at  tli(!  riMpiest  of  tlie  company,  the  appellants  have  closed  tlicur 
.stalls  and  suspended  the  exercise  of  their  rights  and  jirivileges. 

[Paragraphs  10,  11,  12,  ami  1 :'  described  the  bookstalls  and  the 
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mode  of  placing  thein,  —  Nos.  3242,  3244,  and  3245  being  fixed 
to  the  platform  and  walls  of  the  station,  and  Xo.  3243  merely 
resting  by  its  own  weight  on  the  platform.] 

14.  The  bookstalls  are  used  exclusively  by  the  appellants  and 
their  servants,  and  only  for  the  purposes  authorised  by  the  inden- 
ture. They  are  closed  at  night  with  shutters,  and  locked  up,  and 
the  keys  are  kept  by  the  appellants'  servants. 

15.  Alterations  at  the  instance  of  the  company  have  from  time 
to  time  been  made  in  the  position  of  the  bookstalls  since  the  date 
<if  the  indenture. 

*  16.    No  rights  of  ingress  and  egress  to  and  from  the  [*589] 
station  or  of  access  to  the  bookstalls  are  exercised  by  the 
appellants  or  their  agents  or  servants,  except  under  the  provisions 
and  for  the  purposes  of  the  indenture. 

17.  In  or  about  the  year  1871,  when  the  assessment  of  the 
London  and  South  Western  Kail  way  Company  to  the  poor  rate  in 
respect  of  their  station  at  Waterloo  was  under  consideration,  the 
assessment  surveyor  to  the  parish  of  Lamlteth  included  in  his 
estimate  for  such  assessment  an  item  of  £1000  in  respect  of 
annual  profit  to  the  railway  company  arising  from  bookstalls  and 
advertisement  spaces.  The  company  did  not  admit  in  their  esti- 
mate such  a  source  of  profit,  and  appealed  against  the  whole 
assessment;  and  upon  the  hearing  of  that  appeal  the  assessment- 
sessions,  without  deciding  as  to  any  particular  items,  fixed  a 
lump-sum  as  the  rateable  value  of  the  station. 

The  questions  for  the  opinion  of  the  Court  wero,  —  1.  Whether 
the  appellants  were  liable  to  be  rated  in  respect  of  the  book- 
stalls, or  any  of  them  ;  2.  Whether  the  rate  was  a  good  and  valid 
rate. 

The  Court  were  to  be  at  liberty  to  draw  inferences  of  fact :  and ' 
judgments  in  conformity  with  the  decision  of  the  Court  were  to 
l)c  entered  in  the  appeals,  with  costs,  at  the  session  next  or  next 
but  one  after  such  decision  should  have  been  given.     The  costs  of 
tlio  special  case  to  be  in  the  discretion  of  the  Court. 

The  indenture  set  out  in  the  Appendix  was  as  follows  :  — 

This  indenture,  made  the  25th  of  April,  1872,  between  the 
London  and  South  Western  Railway  Comjiany  (hereinafter  called 
"  the  company  "),  for  themselves,  their  successors,  &('.,  of  tlie  one 
part,  and  W.  H.  Smith  and  W.  Lethbridge,  of  No.  186,  Strand, 
booksellers,  &c.,  trading  under  the  firm  of  W.  H.  Smith  \'  Son 
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(lieiviiiaftiT  callfd  "  the  it'iiauls  "),  f(ir  themselves,  their  lu-irs, 
vVe. .  of  the  other  part,  Wituesseth  that,  in  consideration  of  the 
yearly  payments  hereinafter  reserveil,  and  of  the  covenants  and 
stipulations  hereinafter  containeil  and  on  the  pait  of  the  tenants 
to  be  observed  and  performed,  the  company  hereby  give  and  grant 
to  the  tenants  as  is  hereinafter  restricted,  for  the  term  of  seven 
years,  to  be  computed  from  the  1st  day  of  April,  1S7'2,  and  there- 
after from  year  to  year  (subject  as  hereinafter  mentioned),  the 
sole  and  exclusive  licence  and  privilege  (subject  only  to  the 
reservations,  covenants,  provisoes,  restrictions,  and  agreements 
hereinafter  contained),  to  vend,  sell,  lend,  and  exhibit  for  sale 
and  loan,  newspapers,  books,  periodicals,  pam])hlets,  prints, 
stationery,  travelling  caps,  wrappers,  and  such  otlier  like  articles 
required  for  the  convenience  of  passengers  by  railway  as  shall  be 
approved  by  the  secretary  of  the  company,  at  all  the  stations  now 

existing  and  used  or  which  shall  hereafter  during  the  con- 
[*  590]  tiuuance  *  of  this  grant  be  made  or  existing  or  in  use  for 

passengers  on  the  several  lines  of  railway  belonging  to  (,r 
leased  or  worked  by  the  company,  &c. ,  and  at  the  expense  of  the 
tenants,  to  canvass  for,  place,  post,  &c. ,  in  proper  frames  advertise- 
ments, &c. ,  upon  such  parts  of  the  interior  platform  and  station 
wall  and  fences  of  all  the  .said  stations,  as  may  be  approved  of 
by  the  com^tany,  subject  also  to  the  reasonable  legulations  of  the 
company  with  respect  thereto,  &c. ,  not  interfering  with  the  space 
required  for  any  notices,  advertisements,  &c. ,  which  the  company 
may  think  proper  to  affix  relating  to  or  in  connection  with  the 
business  or  traftic  of  their  line  of  railway,  or  to  the  traffic  or 
business  of  any  other  railway  or  steam-packet  company  or  com- 
panies, as  may  from  time  to  time  be  required  by  the  gvneral 
manager,  &c.  :  Together  with  full  liberty  for  the  tenants,  sulijcct 
to  the  apiiroval  of  the  engineei'  of  the  company,  to  ere(;t,  plare, 
and  Continue  on  such  part  of  the  platforms  of  the  said  several 
stations  of  the  company  as  may  be  approved  of  l)y  the  geneial 
m.anager  or  engineer  of  the  company,  all  necessary  bookstands, 
cases,  cupboards,  and  drawers,  or  other  convenient  places  for 
exhibiting,  keeping,  and  preserving  their  stock  of  papers,  books, 
l)eriodicals,  pamphlets,  &c. ,  and  to  remove  or  alter  the  position 
from  time  to  time  if  necessary ;  and  also  full  and  free  ingress  and 
egress  at  all  reasonable  times  for  the  tenants,  their  servants  or 
agents,  to  and  from  the  several  stations  for  the  purposes  of  this 
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|iiesent  grant:  And  it  is  hereby  expressly  understood  aud  agreed 
that  the  coinpaiiy  shall  not  he  in  any  way  responsible  for  any 
stiK'k  or  other  property  of  the  tenants  which  may  be  placed  or  left 
by  them  at  the  said  several  .stations  (»f  the  company  pursuant  to 
the  licences  and  privileges  hereby  granted,  and  that  each  person 
em})loyed  by  the  tenants  at  the  several  stations  of  the  company 
in  the  exercise  of  the  licences  and  privileges  hereby  granted  is 
during  the  time  of  such  employment  to  be  under  the  control  and 
to  aliide  by,  obey,  and  perform  all  the  lawful  and  reasonable 
orders  and  directions  of  the  station-master  at  tlie  station  at  which 
such  person  may  be  employed,  and  is  to  be  liable  in  case  of  inso- 
])riety  or  misconduct  to  immediate  removal  from  such  station  : 
And  the  tenants  hereby  covenant  with  the  company,  their  suc- 
cessors and  assigns,  that,  in  consideration  of  the  licence  and  privi- 
lege hereby  granted  by,  and  of  the  covenants  herein  contained  on 
the  part  of,  the  company,  tliey  (the  tenants)  will  pay  to  the  com- 
pany for  each  and  evory  year  of  the  term  the  rent  or  sum  of 
£ — —  by  twelve  equal  monthly  payments  on  the  first  day  of  each 

month  in  the  year,  in  addition  to  the  yearly  rent  or  sum  of  £ , 

liereby  reserved,  pay  or  cause  to  be  paid  to  the  company  (piar- 
terly,   on,  &c. ,  in  each  and  every  year  such  a  sum  of  money  as 

shall  be  equal  to  a  clear per  cent  of  the  gross  amounts  from 

time  to  time  received  liy  the  tenants  from  tlie  public  for  placing, 
affixing,  &c. ,  all  such  advertisements,  &c.  at  the  several  stations 
lii'fore  referred  to:  And  the  tenants  hereby  undertake  and  agree 
to  defray  all  expenses  in  connection  with  tlie  canvassing  for, 
l)la(5ing,  affixing,  exhibiting,  &c. ,  of  such  advertisements,  c^c. ,  ;is 

aforesaid  out  of   the  remaining per   cent,   being  their  sliarc 

of  the  gross  receipts  after  making  such  payments  to  tlie  com])any 
as  aforesaid;  it  being  understood  that  the  company's  station- 
masters,  porters,  &c. ,  shall,  so  far  as  possible,  aflV)rd  the  tenants 
all  reasonable  assistance  in  the  practical  working  of  tlieir  advcu- 
tising  business:  And  the  tenants  further  agree  to  render  to  the 
c(»mpany  accounts,  &c. ,  and  to  keep  suitable  books,  &c. ,  of  all 
ieceii)ts,  &c.  :  Provided  always  and  it  is  hereby  ex])rf',ssly  agreed 
tliat,  in  ca.se  any  monthly  payment  of  the  said  yearly  rent 

oi'  sum  of  £ ,  or  *  any  quarterly  payment  of  such  addi-   ]*  r>!M  ] 

tional  sum  as  is  hereinbefore  mentioned,  shall  be  in  arrcar 

aud  uni>iii(I   fo!    ihe  space  of  fourteen  days  after  notice  in  writing 

tor  payment  thereof  shall  liave  been   left  at  the  ]iriufiiKil   jilacc  of 
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husinuss  in  London  of  the  tenants,  tlie  same  shall  be  recoverable 
Itv  the  company  in  addition  to  any  other  remedies,  ])y  distress  as 
ill  the  casi'  tif  rent  in  arrear:  And  also  that  the  tenants  sliall 
provide  a  sutticient  supply  of  daily  and  other  iiewspaisers  to  all 
sueli  passenj.;er  trains  as  the  secretary  or  general  manager  of  the 
company  for  the  time  being  shall  think  Ml,  c^c  ;  And  also  that 
the  tenants  will  not  vend  tir  oiler  for  sale  any  bi'^ks,  periodicals, 
<S:c. ,  or  exhibit  or  publish  any  advertisements,  Sec,  of  an  indecent, 
immoral,  or  seditious  character,  or  relating  to  medicines  for  com- 
plaints or  ailments  of  an  indecent  ov  indelicate  character,  nor 
those  of  any  competing  railway,  c^c. ,  company,  nor  those  of  work- 
men in  combination,  nor  affix  any  advertisements,  &c. ,  which 
shall  from  time  to  time  have  been  forbidden  or  }irohibited  by  the 
company ;  and,  further,  that  it  shall  be  lawful  for  the  company 
to  remove  from  their  premises  any  such  books,  &c.  :  And,  further, 
that  the  tenants  will  not  assign  or  dernise  the  benefit  of  the 
grant,  licence,  or  agreement  hereby  made,  or  any  part  thereof,  to 
any  person  or  persons  whomsoever,  except  t(.)  any  jterson  or  per- 
."^ons  who  may  become  a  }iartiier  or  partners  with  the  tenants,  &c. , 
Avithout  the  written  consent  of  the  secretary  or  general  manager: 
And,  further,  that  the  tenants  will  in  the  exercise  of  the  licence 
and  privilege  hereby  granted  cause  all  such  bookstalls,  advertise- 
ments, announcements,  handbills,  and  placards  to  be  of  neat  and 
suitable  appearance,  &c. ,  and  shall  abide  by,  obey,  and  observe 
the  regulations  which  mav  be  from  time  to  time  njade  bv  the 
company  touching  or  concerning  the  placing  on  the  platforms  of 
the  said  several  stations  any  of  the  neces.sary  bookstands,  cases, 
cupboards,  and  drawers;  and  that  such  bookstands,  &c. ,  shall  be 
of  neat  and  suitable  elevation,  &c. ,  and  shall  be  constructed  in 
everv  way  to  the  satisfaction  of  the  engineer,  &c.  Covenant  for 
a  free  p)ass,  and  for  conveyance  of  parcels,  &c. ,  for  the  bond  fide 
]uirpose  of  the  trade,  subject  to  such  regulations  as  shall  from 
time  to  time  be  made  by  the  company  or  their  general  manager, 
t.^'-c. ,  the  company  not  being  responsible  for  the  loss  of  or  any 
•flamage  done  to  any  such  advertisements,  &c.  :  And  also  that 
during  the  term  the  company  will  not  permit  any  person  to  vend, 
"  i>r  exh.ibit  any  newspapers,  books,  &c.  (other  than  their  own 
books  and  time-tables  or  the  train  books  and  time-tables 
'h  other  railv/ay  or  steam-packet  company  or  companies  as 
iitoresaid)  at  any  of  the  stations  of   the  company  or  over  which 
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they  have  the  exclusive  control,  nor  permit  any  person  to  exhibit 
oi'  affix  any  advertisements,  &c. ,  in  or  upon  any  of  the  station 
walls,  fences,  &c.  (other  than  any  relating  to  the  affairs  or  busi- 
ness of  the  company  or  of  such  other  railway  or  steam -packet 
-company  as  herein  provided) :  And  the  company  do  hereby  war- 
rant unto  the  tenants  the  quiet  and  peaceable  enjoyment  and 
benetit  of  the  grant,  licence,  powers,  privileges,  and  benefits 
hereby  granted  for  the  period,  upon  the  terms  and  stipulations, 
and  in  manner  aforesaid,  according  to  the  true  intent  and  mean- 
ing of  these  presents :  Provided  always  and  it  is  hereby  agreed 
hy  and  between  the  said  parties  hereto  that,  if  any  of  the  said 
monthly  or  quarterly  payments  of  the  said  yearly  rent  or  sum  of 

£ ,  or  of  such  additional  sum  as  aforesaid  respectively,  or  any 

part  or  parts  thereof,  shall  be  in  arrear  and  unpaid  for  the  space 
of  eight  days  after  the  same  shall  have  become  due,  or  if  the 
tenants  shall  wilfully  break  or  neglect  to  fulfil  or  observe  any  of 
the  covenants  herein  contained  on  their  parts  to  be  ob- 
served, it  shall  be  lawful  for  the  company  to  put  *  an  end  [*592] 
to  the  grant  hereby  made,  by  delivering  to  the  tenants,  or 
leaving  at  their  usual  or  last  known  principal  })lace  or  i)laces  of 
abode  or  business  in  London,  one  calendai'  month's  previous 
notice  in  writing  (to  expire  on  the  last  day  of  a  month)  of  the 
intention  of  the  company  so  to  put  an  end  to  tiie  said  grant;  and 
at  the  expiration  of  such  notice  the  said  term  hereby  granted  shall 
cease  and  determine,  but  without  prejudice  to  the  rights  of  tlie 
company  under  the  covenants  and  agreements  herein  contained  up 
to  such  determination:  And  it  is  hereby  further  agreed,  that,  on 
the  expiration  of  the  said  term  of  seven  years,  the  licence  and 
privilege  hereby  granted  shall  (unless  tlie  com])auy  or  the  tenant 
shall  liave  given  to  the  other  of  tluiin  in  manner  hereinafter  speci- 
fied three  calendar  months'  previous  notice  in  writing  determin- 
ing the  same  at  the  end  of  tlie  said  term  c)f  seven  years)  continue 
in  full  force  and  effect,  and  subject  to  the  sti)Milations  and  ••••ndi 
ti(jiis  herein  contained  and  provided,  until  cithei'  party  shall  give 
to  the  other  of  them,  or  leave  at  their  usual  or  last  known  iilacc 
of  business  or  abode  in  London,  tlire(?  caleiulai'  months'  ]»rcvious 
notice  ill  writing  (to  expire  at  any  time  of  the  year)  of  their 
desire  lo  determine  the  same,  and  at  the  expiration  of  siu-h  notice 
the  said  licence  and  piivihjgc;  shall  cense  nnd  (Iclciniine :  Tlic 
licence  not  to  extend   to  anv  station  not  the  sole  ])ropcrty  of  or 


K  A  TING. 
No  4.       Smith  V.  Lambeth  Assessment  Committee,  9  Q.  B.  D.  592,  593. 


loasi'il    to  HI  wniki'il  Ity  tlif  cuiiiiiaiiy,  or  ovi'i'  whidi  iIicn-  lia\(;  not 
till'  eiitiri'  coiiiiol.      In  witness,  &f. 

IVihunl  (with  whom  was  Arcliiliald),  Inr  tlif  assessment  eom- 
mitlee.  The  aii[H'llants  ai'e  ialeal)le  in  )es})ecl  of  these  Ixiokstalls. 
The  imienture  releneil  to  in  the  case  grunts  to  them  certain  S[iaces 
on  the  eoMHuiny's  phitfurms  for  a  term  of  sevcm  years.  They 
hiiihl  sliops  on  these  spaces  :  antl  the  substance  of  the  deed  is  to 
'/i\e  them  the  exclusive  enjoyment  of  tliosc  sho])S  loi-  ilic  purpose 
of  carrying  on  their  trade  therein. 

[Field,  J.  — You  must  show  that  the  company  have  done  some- 
thing more  than  grant  to  Smith  &  Son  "  exclusive  enjoyment,"  — 
that  they  have  granted  them  exclusive  occupation.] 

They  are  at  least  as  much  in  the  exclusive  possession  and  occu- 
pation of  the  spaces  allotted  to  them,  as  were  the  occupiers  (jf  the 
chambers  in  Reg.  v.  St.  Georges  Union,  L.  K.  7  Q.  !>.  00,  or  of 
the  surface  buildings  in  Kittoio  v.  Liskeard  Union,  L.  \l.  10  Q. 
15.  7,  or  of  the  stables  in  London  and  Nortlt  Wedern  Hi/.  Co.  v. 
Jjvckin lister,  L.  R.  10  Q.  B.  70,  444,  or  of  the  moorings  in  Corif 
V.  Bristol!',  L.  R.  10  C.  V.  504,  1  C.  P.  D.  54,  2  App.  Cas.  262. 

[Cave,  J. —  Is  there  any  case  of  exclusive  occupation  where  the 
person  occupying  is  debarred  from  the  right  to  go  in  and  out  at 
all  times  ?] 

r  am  not  aware  of  any.  The  occupation  and  enjoyment 
[*593]  is  quite  *  independent  of  the  company,  so  long  as  Smith 
&  Son  pay  the  stipulated  rents,  and  conform  to  the  condi- 
tions and  regulations  imposed  upon  them  by  the  deed.  The  book- 
stand numbered  3243,  which  merely  rests  upon  the  platform  by 
its  own  weight,  possibly  may  stand  upon  a  different  footing  from 
the  others,  which  are  fixed  to  the  floor  or  walls  of  the  station. 

[The  following  cases  were  also  referred  to,  —  Rcr  v.  Chitrchill, 
1  B.  &  C.  750  (28  R.  R.  473) ;  Mectric  TcJegrrq)h  Co.  v.  Snlford' 
(Overseers),  11  Ex.  181;  Beg.  v.  St.  Marg  Abbot's  Kensington,  12 
Ad.  &  E.  824;  Reg.  v.  Smith,  3  E.  &  E.  383,  30  L.  J.  M.  C.  74; 
Reg.  V.  Morrish,  32  L.  J.  M.  C.  245;  SjJear  v.  Bodinin  Union,  49 
I..  J.  M.  C.  69;  Allan  Y.  Overseers  of  Liverpool,  L.  R.  9  Q.  B.  180.] 

ilclntyre,  Q.  C.  (Douglas  Kingsford  with  him),  was  not  called 
upon. 

Field,  J.  —  1  think  we  must  answer  the  ipiestions  put  to  us  by 
the  sessions  in  the  negative.      The  material  rpiestiou  is  whether 
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the  appellants  are  liable  to  be  rated  in  respect  of  these  bookstalls. 
Now,  the  principles  upon  which  the  rateability  of  occupiers  under 
the  statute  of  Elizabeth  rests  are  pretty  clearly  settled.  Nothing 
else  appearing,  the  London  and  South  Western  Railway  Company 
are  the  persons  rateable  in  respect  of  their  station.  They  occupy 
a  large  portion  of  it,  and  they  are  rated  in  respect  of  it.  They 
are  practically  paying  rates  for  the  spaces  upon  which  Messrs. 
Smith  &  Son  have  erected  these  bookstands.  It  is  now  said  that 
Messrs.  Smith  &  Son  are  also  rateable.  Except  in  tlie  case  of  a 
joint  occupation,  there  cannot  be  two  persons  liable  to  be  rated 
for  the  same  thing.  The  onus  of  proving  liability  rests  upon  the 
respondents.  The  short  facts  are  these  :  —  The  London  and  South 
Western  Railway  Company,  being  owners  of  the  Waterloo  Sta- 
tion, have  assigned  certain  spaces  on  their  platforms  to  Messrs. 
Smith  &  Son  for  the  purpose  of  erecting  thereon  bookstands  for 
supplying  passengers  by  the  railway  with  newspapers,  pamphlets, 
liooks,  &c. ,  and  it  is  said  that  they  have  thereby  parted  with  the 
exclusive  occupation  of  those  spaces  to  Smith  &  Son.  Before  the 
grant  to  Smith  &  Son,  the  company  had  the  full  ownershi])  and 
occupation  of  the  entire  station.  They  had  the  power  to 
allow  anyone  to  *  come  upon  the  premises.  Mr.  Poland  [*  594] 
must  show  that  they  have  parted  with  all  their  interest  in 
this  portion  of  their  premises  before  he  can  make  out  that  Smith 
&  Son  have  such  an  exclusive  occupation  as  to  make  them  rate- 
able. What  they  have  done  is  in  writing.  Tiie  company  have 
granted  something.  What  was  it  i  Was  it  exclusive  occupation 
or  exclusive  enjoyment  ?  Have  they  parted  with  the  occupation  ? 
To  determine  this  we  must  look  at  the  whole  scope  of  the  agree- 
ment. What  is  a  demise  ?  It  is  where  one  person  parts  with  all 
his  interest  in  the  subject  of  the  demise  to  another.  'I'his  is  an 
interest  in  land,  and  requires  to  be  in  writing  and  undei-  seal. 
From  the  beginning  to  tlie  end  of  this  document  the  parties  cai'c- 
fully  avoid  all  expression  of  intention  tn  create  a  tenancy.  It 
begins  by  expressing  an  intention  to  graut  f<ir  a  tcniii  "  thc^  sole 
and  exclusive  licence  and  ])rivilege  "  (subject  to  ceitain  reserva- 
tions) to  sell  and  lend,  &c. ,  newspapers,  &c. ,  at  the  comiiaiiy's 
stations:  and  it  ]iro\ides  for  the  (Icteiiiiiiiatimi  of  (he  "  licence  or 
privilege  "  thereby  gianted  :  and,  when  they  want  t<j  secui'e  an 
easy  mode  of  recovering  the  arrears  of  the  monthly  or  quarterly 
payments,  I  find  the  parties  •carefully  j)rovidc  that  the  same  shall 


47vS  HATING. 

No.  4.       Smith  v.  Lambeth  Assessment  Committee.  9  Q.  B.  D.  594,  696. 


bo  recoverable  by  the  company,  in  addition  to  any  other  remedies, 
"by  distress,  as  in  the  ease  of  rent  in  arrear, " — a  provision 
which  wonhl  be  unnecessary  if  they  intended  the  instrument  to 
operate  as  a  demise.  T  come,  tlierefore,  to  the  conclusion  that 
the  parties  did  not  intend  the  indenture  to  operate  as  a  demise, 
but  only  as  a  licence  or  privilege.  Here  there  is  a  general  rate- 
ability  in  the  company.  Is  there,  then,  a  special  rateability  in 
another?  The  company  keep  in  their  own  hands  the  w^hole  con- 
trol of  the  ingress  and  egress.  What  tliey  have  parted  with  is 
the  sole  and  exclusive  licence  and  privilege  to  sell  books  and 
papers,  &c. ,  at  their  several  stations,  with  spaces  for  the  erection 
of  bookstands,  and  the  use  of  the  walls,  &c. ,  for  exhibiting  adver- 
tisements, &c.  The  bookstands  are  closed  at  night  and  locked^ 
and  the  keys  are  kept  by  the  servants  of  the  appellants.  The 
contentsi  consisting  for  the  most  part  of  small  articles,  this  was  a 
necessary  precaution  for  the  security  of  the  appellants'  property,. 
and  is  consistent  with  an  exchisive  enjoyment  apart  from  "  ex- 
clusive occupation. "     A  lodger   has  exclusive  enjoyment  of  the 

apartment   let  to  him ;   but,   if  the  landlord  retains  the 
[*595]   *  control  and  dominion  of  the  whole  structure,  the  tenant 

has  not  that  exclusive  occupation  which  is  required  to 
make  him  rateable.  That  was  well  settled  in  the  Westminster 
Chambers  case.  lieg.  v.  *S^^.  George's  Union,  L.  E.  7  Q.  B.  90.  The 
reason  of  the  decision  there  was,  that  the  servant  who  held  tlie 
key  of  the  outer  door,  and  had  the  general  superintendence  of 
the  premises,  was  the  servant  of  the  several  tenants,  though  pro- 
vided by  the  landlord.  The  deed  here  contains  many  very  strin- 
gent provisions  which  show  the  nature  of  the  appellants'  tenure. 
They  are  debarred  access  to  the  station  during  the  night.  Tlie 
company  may  prevent  the  sale  or  exhibition  of  certain  books  and 
[ilacards,  and  may  remove  from  their  premises  persons  in  the 
employ  of  the  appellants  who  are  guilty  of  misconduct;  and  no 
articles  can  be  exhibited  for  sale  except  those  sanctioned  by  tlie 
secretary  of  the  company.  Looking,  therefore,  at  the  indenture 
only,  in  the  absence  of  all  authority,  I  should  come  to  the  con- 
clusion that  the  company  never  intended  to  part  with,  and  did 
not,  in  fact,  part  with  the  exclusive  occupation  of  any  portion  of 
their  premises  to  the  appellants,  so  as  to  make  the  latter  rateable. 
Several  authorities  have  been  referred  to.  Mr.  Poland  relied 
mainly  on  Kittow  v.  Liskeard   Union,  L.  E.  10  Q.  B.  7,  and  Cory- 


K.  C.  VOL.  XXII.]       SECT.  I. WHAT    PEKSO^IS    ARE    LIABLE.  47^ 

No.  4.  —  Smith  v.  Lambeth  Assessment  Committee,  9  Q.  B.  D.  595,  596. 

V.  Bristow,  L.  R  10  C.  P.  504,  1  C.  P.  D.  54,  2  App.  Cas.  262. 
These  two  cases  show  the  principle  of  the  argument  for  the  assess- 
ment committee.  If  yon  find  a  man  de  facto  in  the  enjoyment 
of  a  lieieditameut,  having  the  exclusive  enjoyment,  you  take  him 
to  be  the  occupier,  and,  presumably,  owner  of  the  fee.  In  the 
cases  last  referred  to  nothing  more  appeared.  Kittow  had  a 
licence  to  dig  for  minerals,  and  to  erect  buildings  on  the  surface 
of  the  land  for  the  purpose  of  utilising  them.  He  had  the  exclu- 
sive occupation  of  the  surface,  and  there  was  nothing  to  show  that 
there  was  any  control  exercised  over  him  by  the  grantors,  or  any 
interference  with  his  free  right  of  ingress  and  egress.  Cory  in 
the  second  case  was  in  the  same  position :  he  had  the  exclusive 
occupation  of  a  portion  of  the  soil  of  the  river  Thames  under  a 
grant  made  to  him  by  the  conservators  pursuant  to  the  powers 
conferred  upon  them  by  Parliament.  The  coprolite  cases  — 
Roads  V.  Overseers  of  Triimpington,  L.  E.  6  Q.  B.  56,  and  Beg.  v. 
Overseers  of  Whacldon,  L.  E.  10  Q.  B.  230  —  come 
*  within  the  same  principle :  the  agreements  disclosed  a  [*  596] 
clear  intention  that  the  tenants  should  have  the  exclusive 
occupation  of  the  land  without  any  control  on  the  part  of  the 
landlord.  These  cases  are  not  sufiicient  to  establish  Mr.  Poland's 
contention.  They  are  met  by  a  considerable  body  of  authority 
the  other  way.  Eailway  companies  find  it  convenient,  as  well 
for  the  interest  of  the  public  as  for  their  own  profit,  to  utilise  a 
portion  of  their  premises  through  the  agency  of  others.  They 
cannot  by  themselves  carry  on  the  business  of  coal-mercliants  or 
news-vendors;  for  these  purposes  it  is  necessary  that  some  sort  of 
enjoyment  should  be  given  toothers  on  the  company's  premises 
to  enable  them  to  do  so.  The  case  of  Lorulon  and  North  Western 
By.  Co.  V.  Buckmaster,  L.  E.  10  Q.  B.  70,  444  (p.  449,  aiite),  is 
a  very  strong  one.  There,  the  plaintiffs,  a  railway  company, 
were  the  owners  of  stables  within  their  curtilage.  By  their  per- 
mission these  .stables  were  used  by  coal-owners  under  agreements 
by  which    they,   in    consideration    of    the    company    "  })ermitting 

them  to  occupy  and  use  a  stable  for horses,"  then^by  agreed 

to  pay  a  monthly  rent  of  £1  5.9.,  and  to  observe  and  lie  IjouihI  by 
the  bye-laws  which  .should  for  the  time  being  be  issued  by  llic 
com])any  for  the  government  of  their  railway  stations,  Sec.  The 
plaintiffs  had  not,  in  fact,  exercised  any  control  over  or  used  any 
of  th(!  stables  durin"  the  currencv  of  the  agreement;  and  none  of 
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the  bve-laws  hud  any  iipplication  to  the  stables.  The  occupiers 
hfltl  ihc  kcvs  of  the  stables  and  the,  fioe  li^i^ht  of  ingress  and 
t'Ljress  at  all  times.  And  it  was  held  that  the  company  wcic 
rightly  rati-d  in  respect  t»f  the  stables.  On  ajjjjeal  to  the  K.\- 
rheipu'r  (."hamber,  the  Judges  were  ecpially  divided;  three  nf 
them  rest  their  opinion  in  some  measure  upon  the  reference  lo 
the  bye-laws  of  the  company  as  showing  an  intention  on  the  part 
of  the  plaintiffs  not  to  part  with  their  control  over  the  stables. 
Ixcij.  V.  Mon-isJi,  32  L.  J.  M.  C.  245,  is  a  very  strong  case.  It 
rests  upon  the  same  principle  as  London  and  North  Western  Ibj. 
Co.  V.  Bucknio.ster.  Allan  v.  Overseers  of  Liverpool,  L.  R.  9  Q. 
B.  180,  is  a  still  stronger  case  in  the  same  direction.  Upon  prin- 
ciple, therefore,  and  upon  authority,  I  think  it  is  quite  clear  that 
the  company  in  this  case  did  not  part  with  the  exclusive  p/jsses- 
siou   or  occupation  of   any  portion  of   their  railway  premises  to 

Messrs.  Smith  &  Son,  but  merely  gave  them  such  an  ex- 
[*597]  elusive  *  enjoyment  of  their  bookstands  and  liberty  to  u.se 

tlic  walls,  &c. ,  as  was  necessary  to  enable  tliem  to  carry 
on  tlieir  trade  at  the  several  stations  :  and  consequently  they  are 
not  rateable. 

C-WE,  J.  — I  am  of  the  same  opinion.  The  question  is  whether 
the  appellants  are  in  the  exclusive  occupation  of  the  spaces 
assigned  for  these  bookstands,  or  whether  the  company  are  in  the 
exclusive  occupation  of  the  whole  station  premises,  subject  only 
to  a  limited  enjoyment  of  a  portion  by  Smith  &  Son  for  the  pur- 
pose of  carrying  on  their  trade  there.  The  answer  to  that  must 
depend  upon  the  contract.  Now,  the  object  of  the  contract  is  to 
give  Smith  &  Son  the  sole  and  exclusive  licence  and  fji-ivilege  to 
.sell  and  exhil)it  for  sale  and  loan  newspapers,  books,  periodicals, 
kc,  and  such  other  like  articles  as  shall  be  approved  by  the  .secre- 
tary, and  to  place  advertisements,  &c. ,  on  the  walls  of  the  several 
stations,  subject  to  a  reservation  of  .space  for  the  company's  own 
time-tables  and  advertisements;  and,  as  a  necessary  part  of  such 
jirivilege,  to  place  bookstands  on  the  company's  platforms.  They 
are  to  have  access  to  and  from  the  stations,  not  at  all  times,  but 
at  all  reasonable  times;  not  for  all  persons,  luit  foi  themselves, 
their  servants,  or  agents ;  not  for  all  purposes,  but  only  for  the 
]iurposes  "of  this  present  grant."  They  have  no  right  to  any 
2>articular  access.      They  cannot  do  as  they  like  with  the   preni- 
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i-^L'.-^.  They  have  not  a  general  right  of  occupation;  but  only  a 
light  to  use  the  spaces  allotted  to  them  for  the  purpose  of  selling 
or  lending  Looks,  periodicals,  &c.  ;  and  even  that  right  is  subject 
til  restrictions.  The  persons  they  employ  are  to  be  under  the 
control  of  the  station-master.  They  are  thus  controlled  in  their 
access,  in  the  mode  of  enjoyment,  and  in  respect  of  the  persons 
employed  by  them  at  the  several  stations.  How,  then,  can  it  be 
said  that  they  are  tenants  having  exclusive  legal  occupation  pf 
the  premises  ?  No  case  has  certainly  gone  that  length.  I  agree, 
therefore,  that  there  must  be  judgment  for  the  appellants,  with 
costs.  Jtulgment  for  the  appellants. 

[IN   THE   COURT   OF   APPEAL.] 

The  assessment  committee  having  appealed'  from  the  above 
judgment,  — • 

E.  Clarke,  Q.  C,  and  Archibald,  for  the  [10  Q.  B.  D.  :528] 
assessment  committee.  It  may  be  admitted 
for  the  assessment  committee  that  a  person  cannot  be  rated  to 
the  poor  unless  he  is  an  occupier  and  unless  that  occupation  is 
permanent  and  continuous.  Reg.  v.  St.  Pancras  Assessment  Com- 
mittee, 2  Q.  B.  D.  581.  But  this  condition  precedent  to  liability 
to  be  rated  has  been  fulfilled  in  the  present  case,  for  Smith  &  Son 
have  had  the  occupation  of  the  bookstands  ever  since  1872.  The 
■counsel  for  Smith  &  Son  may  rely  upon  London  &  North  Western 
Ry.  Co.  V.  Buchmaster,  L.  E.  10  Q.  B.  70,  in  Ex.  Ch.  444  (p.  449, 
ante) ;  but  in  that  case  the  agreement,  under  which  the  stable 
was  held,  was  distinguishable  in  its  terms  from  that  under  which 
the  bookstands  are  demised. 

[Brett,  L.  J.  — That  case  is  not  an  authority  which  is  bind- 
ing upon  us,  because  in  the  Exchequer  Chamber,  which  was  a 
Court  of  co-ordinate  jurisdiction  with  ourselves,  the  Judges  were 
(Mjually  divided,  and  therefore  tlie  judgment  of  the  Queen's  I'cncli 
stood  affirmed.  ] 

*In  the  Queen's  Bench  Division  (9  Q.  B.  D.  at  ]..  r.9f;),  |*:!29l 
some  reliance  appears  to  have  been  placed  on  I  leg.  \. 
Morrisli,  32  L.  J.  M.  C.  245;  but  the  agreement  in  that  case  was 
merely  a  licence  to  sell  refreshments.  It  has  Ixicn  held  that  an 
electric  telegraph  company  is  ratealde  in  respect  of  its  jiolcs  and 
wires  placed  alongside  a  railway,  even  although  the  railway  com- 
jiany  has  power  to  order  them  to  be  removerl  to  a  more  (convenient 
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>iiuation.  Jilcctric  Telegraph  Co.  v.  Overseers  of  Salford,  11  Kx. 
Iv'^l.  24  L  J.  M.  C.  146.  A  tramway  company  is  ratea])lc  in 
iv.spect  of  the  tramway  laid  down  in  a  Inghway,  even  although  it 
lias  no  power  to  abridge  the  free  passage  of  the  public.  Pimlici^ 
Trmnwaij  Co.  v.  Greenwich,  L.  R.  9  Q.  B.  9.  Moorings  to  which 
a  coal  derrick  is  attaclied  are  rateable.  Cory  v.  Bristoiu,  2  App. 
Cas.  262.  It  is  plain  that  Smith  &  Son  are  to  a  certain  extent 
occupiers,  and  it  is  immaterial  that  that  occupation  Ijegan  at  the 
will  of  the  railway  company. 

Mclntyre,  Q.  C. ,  and  Prosser,  for  Smith  &  Son,  were  not,  called 
upon  to  argue. 

Baggallay,  L.  J.  —  This  is  an  appeal  from  a  decision  of  the 
Queen's  Bench  Division,  holding  that  Messrs.  Smith  &  Son  are 
not  rateable  in  respect  of  the  bookstalls  situate  at  Waterloo  Sta- 
tion, which  were  used  by  them  under  the  provisions  of  the 
indenture  dated  the  25th  of  April,  1872.  The  question  is  not 
whether  the  bookstalls  are  in  their  nature  rateable,  but  whether 
Smith  &  Son  are  rateable  in  respect  of  them.  It  appears  from 
the  statements  in  the  special  case  that  the  railway  company  have 
been  rated  in  respect  of  the  profits  derived  from  them,  and  the 
question  in  dispute  really  depends  upon  the  nature  of  the  posses- 
sion, or  occupation,  of  Smith  &  Son.  At  the  commencement  of 
his  judgment.  Field,  J.,  intimated  that  the  question  was  whether 
tlie  indenture  of  1872  conferred  an  exclusive  occupation  or  an 
exclusive  enjoyment. 

In  adopting  this  view  he  was  following  the  decisions  in  a  great 
many  cases,  several  of  which  he  referred  to.  He  proceeded  to 
consider  the  effect  of  the  deed,  and,  after  pointing  out  that  "  from 
the  beginning  to  the  end  of  this  document  the  parties  carefully 
avoid  all  expression  of  intention  to  create  a  tenancy, "  he 
[*  330]  came  *  to  "  the  conclusion  that  the  parties  did  not  intend 
the  indenture  to  operate  as  a  demise,  but  only  as  a  licence 
<ir  privilege,"  [9  Q.  B.  D.  at  p.  594  (p.  478,  ante)].  I  agree  with 
this  conclusion.  Although  Smith  &  Son  are  called  in  the  deed 
"  tenants, "  that  term  is  used  only  for  the  sake  of  convenience. 
There  was  no  demise  of  any  part  of  the  station :  there  was  only 
tlie  grant  for  a  term  of  "  the  sole  and  exclusive  licence  and  privi- 
lege "  to  sell  newspapers,  books,  and  other  articles  required  for 
the  convenience  of  passengers  by  the  railway.      T  agree  that  the 
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railway  company  did  not  part  with  the  possession  of  any  part  of 
their  station,  but  merely  conferred  upon  Smith  &  Son  an  exclu- 
sive right.  It  is  clear  to  me  that  Smith  &  Son  are  not  rateable, 
for  the  effect  of  the  indenture  was  simply  to  grant  a  licence.  The 
construction  of  Field,  J.,  is  my  construction.  I  do  not  propose 
to  go  through  the  authorities,  their  result  may  be  summed  up  in 
the  following  terms :  where  an  exclusive  occupation  is  conferred, 
the  grantee  becomes  rateable ;  but,  where  merely  a  right  to  an 
excjusive  enjoyment  passes,  the  grantee  takes  no  interest  which 
renders  liim  liable  to  be  rated.      This  appeal  must  be  dismissed. 

Brett,  L.  J.  —  In  this  case  the  question  is  whether  the  inden- 
ture dated  the  25th  of  April,  1872,  amounts  to  a  demise  of  part 
of  Waterloo  Station  or  is  merely  a  licence  to  sell  books  and  news- 
papers with  leave  to  display  and  keep  the  same  on  difi'erent  parts 
of  the"  station.  Parts  of  the  indenture  look  like  a  demise,  others 
are  wholly  inconsistent  with  an  intention  to  create  an  interest  of 
that  kind.  In  order  to  ascertain  the  true  meaning,  the  whole 
instrument  must  be  looked  at;  parts  of  it  must  not  be  taken 
separately,  the  question  arises  upon  the  whole.  The  grantees 
are  called  the  "  tenants ;  "  but  they  can  go  into  the  station  only 
at  reasonable,  that  is  particular,  times  and  for  limited  purposes ; 
the  rent  is  to  be  paid  for  the  whole  of  the  licence  or  privilegi' 
granted ;  the  Ijookstalls  and  cupboards  have  been  erected  with  tli(^ 
approval  of  the  company's  engineer  and  are  moveable  at  pleasinc, 
for  it  is  for  the  company  to  direct  where  they  are  to  ])e  placed. 
It  is  clear  upon  these  facts  that  there  has  been  no  demise,  tlie 
indenture  creates  only  a  licence  or  privilege  with  certain 
auxiliary  rights.  *  In  this  view  Smith  &  Son  have  no  [*.'1.'^1] 
rateable  occupation ;  the  only  manner  in  which  the  book- 
stalls can  be  rated  is  that  the  railway  company  must  he  assessed 
at  an  enhanced  value.  It  is  not  necessary  to  refer  at  Iciigtli  lo 
the  cases  which  have  been  cited.  I  need  only  say  tliat  I  re.scMxc 
until  a  proper  occasion  my  opinion  whether  London  and  North. 
l^estern  By.  Co.  v.  Biickmaster,  L.  R  10  Q.  B.  70,  444  (j).  4  Hi. 
ante),  was  correctly  decided. 

LiNDLEY,  L.  J.  —  To  me  it  is  clear  that  the  indenture  datcil 
the  25th  of  April,  1872,  does  not  amount  to  a  demise  of  any  part  nf 
the  station;  it  does  not  purport  to  be  a  demise,  it  is  merely  the 
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<;Kint  of  certiiiu  privileges.  The  indenture  contains  no  rrddot- 
limn,  no  clause  for  yiekling  and  paying  rent,  such  as  is  usually 
inserted  in  a  lease:  the  grantees  simply  covenant  to  pay  rent. 
The  instrument  has  been  so  drawn  as  to  avoid  making  it  a  lease. 
There  is  often  a  ditHculty  iu  ascertaining  and  defining  what  is  an 
occupation  capable  of  being  rated.  Even  according  to  the  argu- 
ment which  has  been  addressed  to  us,  Smith  &  Son  can  be  said  ti) 
have  an  occupation  only  so  long  as  the  bookstalls  and  cupboards 
are  erected;  but  in  truth  they  have  no  right  to  occupy  any  spot, 
except  with  the  approval  of  the  company's  engineer,  and  there 
was  no  intention  that  the  company  should  grant  to  Smith  &  Son 
any  particular  part  of  the  station.  At  most,  only  an  easement 
was  created.  The  cases  which  have  been  cited  are  distinguish- 
able. In  Corn  V.  Bridoiv,  2  App.  Cas.  262,  the  House  of  Lords 
appear  to  have  been  of  opinion  that  the  owners  of  certain  derricks 
had  an  actual,  exclusive,  and  profitable  occupation  of  the  moor- 
ings to  which  they  were  attached.  In  the  present  case  there  was 
no  exclusive  occupation.  The  question  before  us  is  whether  the 
judgment  of  the  Queen's  Bench  Division  is  right:  I  am  of  opinion 
that  it  is  right,  and  that  Smith  &  Son  are  not  liable  to  be  rated. 
This  appeal  must  be  dismissed.  Judgment  affirmed. 

ENGLISH  NOTES. 

It  seems  to  be  impossible  to  frame  an  exhaustive  and  accurate  defin- 
ition of  what  is  meant  by  "occupation"  for  the  purposes  of  the  law  of 
rating. 

It  is  generally,  possibly  always,  necessary  in  order  that  a  person 
should  be  in  rateable  occupation  of  property,  that  he  should  have  pos- 
session of  the  property  such  as  woiild  entitle  him  to  maintain  an  action 
of  trespass;  but  as  possession  seems  as  little  capable  of  accurate  defini- 
tion as  occupation,  the  proposition  that  occupation  involves  iwssession 
as  on(>  of  its  elements  (see  per  Lush,  J.,  in  iJey.  v.  St.  Pancras  Union 
(1877),  2  Q.  B.  D.  581,  46  L.  J.  M.  C.  243,  37  L.  T.  126,  25  W.  R. 
827),  only  goes  a  small  \v:iy  towards  explaining  the  meaning  of 
occupation. 

The  principal  cases  are  both  cases  where  two  persons  with  adverse 
interests  were  simultaneously  in  enjoyment,  to  use  advisedly  a  loose 
expression,  of  the  property,  or  cases,  as  it  has  been  said,  of  apparent, 
though  of  course   not  real,  joint   occupation. 

In  such  cases  the  question  which  of  the  two  persons  in  apparent 
occupation  is  the  real  occupier,  is  often,  as  in  the  first  of  the  above 
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])riiicipul  cases,  one  of  great  difficulty;  and  it  is  also  difficult  to  lay 
down  with  accuracy  tlie  tests  by  which  the  question  is  to  be  determined. 
It  has  so  often  been  said  that  occupation  to  be  rateable  must  be  "  ex- 
clusive," that  this  expression  has  been  retained  in  the  rule  stated  at 
the  head  of  the  principal  cases.  But,  of  course,  this  does  not  mean 
that  a  person  cannot  be  the  rateable  occupier  of  property  if  another  has 
rights  of  immediate  enjoyment  over  it;  and  perhaps  a  happier  expres- 
sion is  that  used  in  Holywell  Union  v.  Halkyn  District  Mines  Drain- 
age Co.,  1895,  A.  C.  117,  64  L.  J.  M.  C.  113,  71  L.  T.  818,  59  J.  P.  566, 
where  it  was  said  that  in  cases  of  apparent  joint  occupation,  the  rate- 
able occupier  is  he  wliose  occupation  is  "paramount." 

A  question  of  the  type  of  those  raised  in  the  principal  cases,  of  fre- 
quent occurrence,  is  whether,  where  a  servant  enjoys  the  use  of  prem- 
ises belonging  to  his  master,  the  premises  are  to  be  regarded  as  occupied 
\)y  the  servant  or  by  the  master  through  the  servant.  This  question 
lias  arisen  more  frequently  with  reference  to  electoral  franchises  than 
directly  upon  the  law  of  rating.  But  the  question  seems  in  strictness 
to  be  precisely  the  same  in  whichever  of  these  ways  it  arises,  though  of 
course  the  leaning  of  the  Court  "'in  favour  of  the  franchise"  may 
occasionally  jDractically  affect  a  decision.  A  leading  case  as  to  tlie 
occupation  of  a  servant  is  Smith  v.  Seghill  Overseers  (1875),  L.  W.  10 
Q.  E.  422,  44  L.  J.  M.  C.  114,  32  li.  T.  859,  23  W.  K.  745,  wliere 
many  of  tlie  earlier  cases  are  collected.  There  the  (juestion  was  whether 
certain  colliers  who  lived  in  cottages  belonging  to  their  emph)yers  were 
in  rateable  occupation  of  the  cottages,  or  whether  the  enqjlo^yers  were 
the  occupiers  by  their  servants.  The  colliers  paid  no  rent  for  their 
cottages,  they  were  not  entitled  to  any  notice  to  quit,  and  their  occupa- 
tion ceased  when  their  services  ceased.  The  employers  filled  up  these 
cottages  with  their  workmen  at  their  discretion,  giving  preference  to 
married  men.  If  there  were  not  sufficient  houses,  an  allowance  to  assist 
in  tlu'  payment  of  rent  was  made  to  the  married  men,  but  not  1<>  tli<' 
single  men.  If  a  house  became  vacant,  the  employers  would  call  ujion  a 
married  man  to  go  into  it,  and,  if  he  refused,  would  sto|)  his  allDwancn 
for  rent.  It  was  not  absolutely  necessary  for  a  workman  to  live  in  one 
of  thi;  cottages  in  order  to  perform  his  work.  Umler  tiiese  circum- 
stances, it  was  held  that  the  colliers  were  the  rateable  occupiers.  And 
.Mkllok,  J.,  after  stating  that  in  liis  o])inion  the  case  was  to  b(^ decided 
on  the  principles  established  by  the  earli<;r  cases  of  Hughes  v.  Chatham. 
Overseers  (1843),  5  Man.  &  Gr.  54,  7  Scott  N.  B.  581,  13  L.  J. 
<;.  \\  44,  7  Jnr.  1136,  and  Dohson  v.  Jones  (1844),  5  Man.  \'  (ir. 
112,  8  Scott  N.  11.  80,  13  L.  J.  C.  P.  126,  8  Jur.  451,  explained  th.s.' 
j)rinciples  very  lucidly.  He  said  (L.  B.  10  Q.  B.  p.  428) :  — "  Where  Ih- 
occupation  is   necessary  for   the  pcrronuance  of   services,  and   the  occw- 
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jiiiT  is  n-iiuirt'd  td  n'sidc  in  tlic  liousc  in  order  tn  lu-rforin  tlioso  ser- 
vices, the  oocupation  being  strictly  ancillary  to  the  performance  of  the 
duti»>s  which  the  occupier  has  to  perform,  the  occupation  is  that  of  a 
-  i\ant.  In  Do/isn/i  v.  Jimes  (supra),  the  decision  was  based  upon  the 
irrouiul  that  the  surgeon  was  required  to  reside  in  the  house  for  the 
iiurpose  of  thereby  enabling  him  the  more  readily  to  perform  the  ser- 
vices required  of  liim.  and  it  was  therefore  held  that  the  surgeon  occur 
pied  not  as  a  tenant  but  as  a  servant.  On  the  other  liand,  in  Hitghes 
V.  Orerseers  of  Chatham  (s?/^»v),  tlie  ropemaker  was  permitted  to  reside 
in  the  house  in  part  remuneration  of  his  services,  and,  not  residing 
there  for  the  purpose  of  [)erforming  his  duties,  he  was  held  to  occupy- 
as  tenant.  It  is  quite  true  that  the  jjresent  appellants,  in  one  sense, 
were  required  to  reside  in  the  houses  of  their  employers,  because  the 
owners  of  the  houses,  engaging  the  appellants  in  their  employment, 
and  paying  them  by  piecework,  desired  them  to  reside  in  the  houses 
while  engaged  in  their  service,  and  in  that  sense  the^-  were  required 
t.i  reside  in  the  houses  while  engaged  in  their  employers'  service  ;  hut 
that  is  not  the  meaning  of  the  words  as  used  in  Huglies  v.  Overseers  of 
('hntham.  'Required'  means  moi*e  than  the  master  saying,  'You  must 
reside  in  one  of  m}'  houses,  if  you  come  into  my  service.'  The  resi- 
dence must  be  ancillary  and  necessary  to  the  performance  of  the  ser- 
vant's duties;  and  unless  he  is  required  for  that  purpose  to  reside  in 
the  house,  and  not  merely  as  an  arbitrary  regulation  on  the  part  of  the 
master,  I  do  not  think  he  is  prevented  from  occupying  as  a  tenant." 

Another  question  of  the  kind  under  consideration  that  frequently 
arises  is  whether  a  person  enjoying  the  use  of  certain  rooms  in  a  build- 
ing is  in  the  position  of  tenant  or  of  a  lodger.  It  is  well  settled  that 
if  the  inmate  of  the  rooms  is  a  lodger  only,  the  occupation  remains  in 
his  landlord:  see  e.  ij.  per  Field,  J.,  in  the  second  of  the  principal 
cases.  And  on  the  other  hand  it  is  settled  that  a  person  may  be  in 
rateable  occupation  of  part  of  a  house,  even  if  that  part  is  not  structu- 
rtdly  severed  from  the  rest  of  the  house,  see  per  Hill,  J.,  in  Smith 
V.  St.  Michael,  Cambridge,  Overseers  (1860),  3  El.  &  El.  383,  30 
L.  J.  M.  C.  74,  7  Jur.  (ii.  S.)  24,  3  L.  T.  687;  All  church  v.  Hendov 
f'nloyi  (C.  A.),  1891,  2  Q.  B.  436,  61  L.  J.  M.  C.  27,  65  L.  T.  450,  40  W. 
K.  86.  The  latter  of  these  decisions  turned  partly,  at  all  events,  upon 
the  provision  insect.  5  of  the  Parliamentary  and  Municipal  Registration 
Act,  1878  (41  &  42  Vict.  c.  26),  that  for  certain  purposes,  "where  an 
occupier  is  entitled  to  the  sole  and  exclusive  use  of  any  part  of  a  house, 
that  part  shall  not  be  deemed  to  be  occupied  otherwise  than  separately 
bj'  reason  only  that  the  occupier  is  entitled  to  the  joint  use  of  some  other 
])art:"  but  it  would  seem  that  the  result  would  have  been  the  same 
.'ijiart  from  that  enactment.    There  is,  however,  some  difficultv  in  under- 
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standing  exactly  the  line  that  has  been  drawn  hetween  the  occupying 
tenant  of  rooms   in  a  house  on   the   one  hand,  and  the  lodger  on  tlu- 
otlier.     In  Reij.  v.  St.  George's  Union  (1871),  L.  K.  7  Q.  B.  90,  41  L.  J. 
yi.  C.  30,  25  L.  T.  60(5,  20  W.  R.  179,  the  question  was  as  to  wlu-ther 
the  several  sets  of  rooms  in  certain  blocks  of  buildings  which  were  let 
out  in  flats  or  sets  of  chambers,  should  be  entered  in  the  valuation  list 
as  separate  hereditaments,  or  whether  each  block  should  be  entered  as 
ti    single   hereditament,  a  question    which   admittedly  depended  n])ou 
whether  the  persons  to  whom  the  several  sets  of  rooms  were  let  were 
rateable    occupiers   or   merely   lodgers.       It  was   held  that   they   were 
occupiers,  and  tliat  each  set  of  rooms  should  accordingly  be  entered  in 
the  list  separately-.     The  decision  turned  almost  entirely  on  the  terms  of 
an  elaborate  form  of  agreement  in  accordance  with  which  the  rootns  were 
3et,  and  which  was  very  clearly  in  the  nature  of  a  lease  of  the  rooms. 
In  the  course  of  his  judgment,   Blackburn^,   J.,  said   (L.  II.  7  Q.  B. 
100)  : —  "I  take   it  that  there  is  no  doubt,  in  point  of  law,  that  the 
landlord  or  the  owner  of  tlie  fee  simple  of  an  entire  house  may,  if  lie 
pleases,  agree  with  another  that  he  will  let  him  a  portion  of  the  h(nise, 
and  a  portion  only.     But  whether  he  does  so  agree  or  not  de[iends  upon 
tlu'  terms  of  the  agreement.     If  it  is   in  writing,  we  can   judge  of  the 
terms  of  it;  if  it  is  not  in  writing,  and  the  letting  is  by  i)ari)l.  we  must 
gather  the  terms  of  the  agreement  from  the  different  matters  of  fact 
given  in  evidence  to  show^  whether  or  not  the  agreement  w'as  such  as  to 
put  the  lessee  in  exclusive  occupation,  or  merely  an  agreement   to  let 
to  him  as  a  lodger  or  inmate,  the  occupation  of  the  whole  of  the  house 
being  retained  in  the  landlord.     I  think  that  all  the  registration  cases 
on  this  point,  and  tliey  are  very  numerous,  come  simply  to  this:  where 
there  is  not  an  actual  demise  in  writing  which  we  can  construe  as  a 
matter  of  law,  the  Court  are  to  determine  the  question  of  fact,  wlietlier 
or  not  there   was  a  separate  demise,  or  merely  an  agreement  to  allow 
the  tenant  to  come  in  wliile  the  occupation  remained  in  the  landlord. 
I  think,  upon   this  point,  wlien  the  agreement  is  not  in   writing,  tlie 
y)ossession  of  the   outer  door  is  of  the  highest   importaTice.      1   do   not 
tl)iiik  any  one  of   these  cases  goes  a  bit  further  than   that.      !'>ut  where 
there  is  an  actual   agreement    in  writing  between  tin-  ])arties,  the  con- 
struction of  that  agreement  will  l)e  ff)r  the  Court." 

The  position  of  a  ''lodger,"  as  distinguished  from  a  tenant,  was 
much  discussed  in  Bradley  v.  Tiaylis,  Morfee  v.  Xnris,  Kirby  v. 
Bijfen  (C.  A.  1881),  8Q.  B.  D.  195,' 51  L.  J.  Q.  B.  1K;!,30  W.  K.  823. 
45  J.  r.  847,  three  cases  whicli  were  argued  togetluM-.  In  lirmlloy  v. 
Fxiylis,  V>.  took  a  room,  unfurnished,  at  a  weekly  rent,  and  had  the 
(■xclusive  use  of  tliis  room  and  a  key  of  (he  outer  (hior;  Iiis  hui(lhir<l 
had  also  a  Icev  "f    the  outer  door,  and   resided  in   the   rest  of  tlie   liouse. 
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Ir  wa>  lulci  tluit  H.  was  a  lodgor.  In  Morfec  v.  Xovls,  Hr-  facts  wen 
|iraftioalIy  tlif  same,  and  led  to  tlu'  same  c<inclusi()n.  In  Kirlni  v. 
lii^'eiK  I>.  tonk  tuc  looms,  furiiislicd,  at  a  weekly  Vfiit.  and  had,  in  coni- 
iiion  witli  the  other  tenants  u£  the  lioiise,  wliich  was  wliolly  let  ont  in 
«-itnihir  tenancies,  the  use  of  tlie  passages,  staircase,  street  door,  and 
usual  conveniences  of  the  house.  The  landloi-d  and  not  tlie  tenant  was 
in  fact  rated,  and  he  diii  all  repairs,  but  he  did  not  reside  in  the  house 
or  render  any  services  to  the  tenants.  It  was  held  tliat  B.  was  the 
oeeupier.  in  giving  judgment,  Sir  G.  Jessel,  M.  K.,  said  (8.  Q.  15.  1). 
1.'18-L'20):  "It  remains  to  consider  when  a  man  who  occu])ies  a  rate- 
ahle  tenement  is  an  oecnjning  tenant,  ajid  when  lie  occupies  or  uses  it 
as  a  lodger  only.  Tliere  is,  probably,  no  (juestion  on  which  there  has 
been  a  greater  variety  of  judicial  opinion  than  this.  The  (piestion  has 
arisen,  first  of  all,  under  the  rating  Acts;  secondly,  it  has  arisen,  in 
Ireland,  under  one  of  the  Parliamentary  Franchise  Acts  ;  and  thirdly, 
ir  has  arisen  in  this  country  under  the  Lodgers  Protection  Act,  1871 
(34  &  35  Vict.  c.  79),  and  all  I  can  say  is,  that,  having  considered  the 
cases  upon  it.  I  am  of  opinion  it  is  quite  impossible  to  reconcile  them. 
You  must  prefer  some  to  the  others,  for  it  is  impossible  to  say  that  all 
are  right;  and  this  shows  that  the  question  is  a  very  difficult  one. 
Again,  I  have  been  quite  unable,  so  far  as  I  am  concerned,  to  frame 
an  exhaustive  definition.  Some  Judges  have  tried  to  do  so,  and,  in  in^' 
opinion,  they  have  failed;  and  I  think  it  wiser  and  safer  to  say  that 
the  question  whether  a  man  is  a  lodger,  or  whether  he  is  an  occupying 
tenant,  must  depend  on  the  circumstances  of  each  case.  But  that,  of 
course,  will  give  very  little  aid  to  revising  barristers  ;  and,  T  think, 
therefore,  I  ought  to  go  further  and  state  what  cases,  in  my  opinion, 
are  cases  of  occup^'ing  tenants,  and  what  cases  are  cases  of  lodgers,  and 
t<»  say  that  the  descriptions  are  not  exhaustive,  and  that  there  may 
and  must  be  cases  between  them,  as  to  which  it  is  wholly  impossible 
to  give  an  opinion  until  their  details  are  known.  First  of  all,  take 
the  case  of  a  lodger.  It  seems  to  me,  as  to  unfurnished  lodgings  (and 
I  will  onljj^  deal  with  unfurnished  lodgings,  as  it  is  the  only  class  of 
«;ases  with  reference  to  which  questions  are  likely  to  arise),  where  the 
owner  of  the  house  does  not  let  the  whole  of  it,  but  retains  a  part  for 
his  own  residence,  and  resides  there,  and  where  he  does  not  let  out  the 
passages,  staircase,  and  other  outer  door,  but  gives  to  the  '  inmates  ' 
(I  use  that  term  for  my  present  purpose)  merely  a  right  of  ingress  and 
egress,  and  retains  to  himself  the  general  control,  with  the  right  of 
interfering  —  I  do  not  mean  an  actual  interference,  but  a  right  to  in- 
terfere, a  right  to  turn  out  trespassers,  and  so  on ;  there  I  consider  that 
>uch  owner  is  the  occupying  tenant  of  the  house,  and  the  inmate, 
whf-tht-r  he  has    or   has  n<it  the  cNclnsive  use  of  the  room,  is  a  lodger. 
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That  is  oue  extri'ine  case.  Now  I  take  auotlier  case,  where  the  land- 
lord lets  out  the  whole  of  the  house  into  separate  apartments,  and  lets 
out  each  floor  separately,  so  as  to  demise  the  passages,  reserving  simply 
to  cacli  inmate  of  the  upper  floors  the  right  of  ingress  and  egress  over 
tlie  lower  passages,  but  parts  entirely  with  the  whole  legal  ownershij), 
for  tlie  term  demised,  and  retains  no  control  over  the  house;  there,  in 
my  opinion,  the  inmates  are  occAi-pyxng  tenants,  and  are  capable  of 
being  rated  as  such.  That  is  an  extreme  case  on  the  other  side. 
There  will  be  an  immense  number  of  intermediate  cases,  which,  as  I 
said  before,  can  only  be  dealt  with  as  they  arise.  Take  such  a  case 
as  the  first  of  those  before  us.  Does  it  make  any  difference  that  tlm 
inmates  have  latch-keys  to  the  outer  door  and  also  keys  to  the  inner 
door?  I  think  not.  I  think  they  are  still  lodgers  notwithstanding. 
Does  it  make  any  difference  that  the  landlord  does  not  reside  there 
personall}',  but  has  resident  servants,  wiio  occupy,  on  his  behalf,  part 
of  the  house  ?  I  think  not.  I  think  that  the  inmates  are  still  lodgers. 
Does  it  make  any  difference  that  the  landlord  does  or  does  not  repair  ? 
I  tliink  not  ;  they  are  still  lodgers.  On  the  other  hand,  supj)0se  a 
landlord  does  not  demise  the  whole  of  the  house,  but  everything  in  it 
that  can  be  demised,  except  the  staircases  and  passages,  &c.,  as  to 
which  he  gives  the  inmates  the  right  of  ingress  and  egress,  but  exer- 
cises no  control  over,  and  does  not  reside  in  the  house,  —  I  think  the 
inmates  are  oc'cupying  tenants.  Here,  again,  does  the  fact  of  tlie  land- 
lord repairing  or  pa3Mng  rates  and  taxes  make  any  difference  ?  I  think 
not.  Of  course  he  has  a  right  to  enter  to  make  such  repairs,  but  still, 
in  my  opinion,  tliat  does  not  prevent  the  occupier  being  in  rateable 
occupation." 

In  AnckHUl  v.  B>u/lis  (C.  A.  1882),  10  Q.  B.  D.  577.  52  L.  d.  0-  1>. 
101,  48  L.  T.  ,342,  .'Jl  W.  K.  233,  the  facts  were  substantially  the  sain.- 
as  in  Klrbj/  v.  Bijfen,  except  tliat  during  the  material  period  thi> 
tenant  of  one  of  the  sets  of  rooms  had  given  his  rooms  up,  surrendering 
the  key  to  the  landlord,  who  thereupon  took  steps  t<>  find  a  new  tenant. 
It  was  argued,  on  the  strength  of  certain  observations  of  Hkktt.  L.  d., 
in  Bradley  v.  Haylis,  that  the  landlord  had  thereby  resumed  control 
over  part  of  the  house  and  reduced  his  tenants  to  the  position  o| 
lodgers,  but  it   was  held  that  this  was  not  so. 

It  will  be  observed  that  in  the  two  last  cases  no  express  agri^enient 
betweciu  the  landlord  and  his  tenants  or  lodgers  was  Iief<ire  the  Court; 
probably  indeed  there  was  no  express  agreement  beyond  an  nljer  lui  tip- 
part  of  the  tenant  to  take  the  r(»oms,  acc<!f)ted  by  the  landlord.  I'r<ilta- 
bly  the  question,  in  cases  of  this  class,  is  always  whethei-  the  rooms 
have  been  demised  to  a  tenant  so  as  to  give  hiui  a  right  of  |u-opert\  in 
them,  or  whether  he  has  a  mere  contractual   right  against    tin-   landlord 
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without  any  right  of  projiorty.  Tliat  (iiustion,  of  cour.se,  tuni.s  ii[><>ii 
till'  agn'Oinunt  bctwoeii  tlio  jiartie.s,  and  may  eitlier  be  a  question  of  the 
oonstrui-tion  of  an  expivss  agreement,  or  a  question  of  the  terms  t<>  be 
inferred  from  tlu»  circumstances. 

Tlie  following  are  other  cases  where  questions  more  or  less  similar  t<> 
those  in  the  in-ineipal  cases  have  come  before  the  Court.  It  nmst  be 
remembered,  however,  that  in  cases  of  this  character  the  decision  very 
generally  depends  u[)on  a  consideration  of  the  whole  of  a  complicated 
agreement,  or  of  the  whole  of  a  complicated  set  of  facts,  .so  that  the 
effect  of  the  decision  can  rarely  be  fully  appreciated  without  a  jterusal 
of  the  case  in  extenso. 

Two  of  the  earliest  cases  are  Bex  v.  JoUlffe  (1787),  2  T.  R.  90,,  1  K. 
K.  437,  and  Bex  v.  Bell  (1798),  7  T.  R.  598.  In  the  former  of  these 
cases,  it  was  held  that  a  colliery  proprietor,  enjoying  a  mere  way-leave 
over  land,  was  not  rateable  in  respect  of  the  way-leave.  In  the  latter, 
on  the  other  hand,  colliery  proprietors  wlio  had  been  granted  a  way- 
leave  for  the  carriage  of  coal,  with  liberty  to  erect  bridges  and  to  con- 
struct waggonways,  and  who  had  in  fact  erected  bridges  and  constructed 
waggonways,  which  they  fenced  off,  and  from  which  the}'  excluded  all 
other  persons,  were  held  to  be  in  rateable  occupation  of  the  land  occu- 
pied by  the  bridges  and  waggonways,  on  the  ground  that  they  were  in 
fact  in  occupation  of  that  land,  and  that  occujjation  w-as  not  a  question 
of  title.  The  cases  are  important  as  laying  the  foundation  for  mnuy 
of  the  later  decisions. 

In  Bex  V.  Trent  Navigation  Co.  (1825),  4  B.  &  C.  57,  28  R.  E.  212,. 
the  proprietors  of  certain  quarries  had  agreed  to  deliver  to  the  naviga- 
tion company  stone  at  a  certain  rate,  and  that  if  they  should  fail  to 
deliver  the  stone,  the  company  might  enter  upon  the  quarries  and  get 
stone  themselves,  paying  a  lesser  rate.  The  proprietors  made  default  in 
supplying  stone,  and  the  company  entered,  and  continued  to  work  the 
•[uarries  for  many  years,  no  other  person,  in  fact,  working  or  attempting 
to  work  the  quarries.  It  was  held,  on  the  ground  that  there  was  noth- 
ing to  prevent  the  proprietors  from  empowering  other  persons  to  get 
stone  from  the  quarries,  that  the  company  were  not  in  '•  exclusive " 
occupation,   and  consequently  that  the}'  were  not  rateable. 

In  Beg.  v.  St.  Mar;/  Abhofs,  Kensington,  Inhabitants  (1840),  12  A. 
&  E.  824,  4  P.  &  D.  327,  1  Arn.  &  H.  105,  10  L.  J.  M.  C.  25,  5  Jur. 
170,  a  cemetery  company,  empowered  by  a  special  Act  to  jirovide  a 
cemetery,  and  required  by  their  Act  to  keep  the  whole  of  the  cemetery 
in  rejtair,  were  held  to  be  in  rateable  occupation  of  the  whole  of  the- 
cemetery,  including  vaults  in  which  under  their  Act  they  had  sold 
exclusive  rights  of  burial  in  perpetuity,  although  they  had  handed  over 
the  keys  of  those  vaults  to  the  purchasers,  and  had  never  since  exerci.sed 
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uny  act  of  ownership  over  them.  This  case  was  followed  in  Heff.  v. 
Ainiei/  Park-  Cem,'ter>j  Co.  (1873),  L.  R.  8  Q.  B.  515,  42  L.  J.  M.  C. 
124,  29  L.  T.  174,  21  W.  R.  847,  where  the  cemetery  company  had 
no  statutory  powers,  and  had  granted  jjlots  of  land  in  their  cemetery  by 
indentures,  each  indenture  purporting  to  grant  the  plot  in  fee  simple, 
upon  trust  that  the  grantee  might  use  it  as  a  place  of  hurial,  subject 
to  the  regulations  of  the  company,  and,  subject  to  such  trusts,  in  trust 
for  the  company  as  part  of  their  property. 

In  Reg.  v.  St.  Martin's-in-the- Fields  Inhabitants  (1842),  3  Q.  H. 
204,  2  G.  &  D.  426,  11  L.  J.  M.  C.  112,  6  Jur.  850,  the  lessee  of  a 
box  at  a  theatre  was  held  to  be  rateable  under  a  local  Act  imposing  a 
rate  upon  any  pei'son  who  should  ' '  inhabit,  hold,  occupy,  possess,  or  enjoy 
any  land,  house,  shop,  wharf,  warehouse,  or  any  other  building,  tenement, 
or  hereditament ;  "  but  whether  the  lessee  would  have  been  held  to  be 
the  occupier  of  the  box  under  the  general  law  of  rating  may  be  doubted. 

In  Smitli  V.  St.  Michael,  Camhndge,  Overseers  (1860),  3  El.  &  El. 
383,  7  Jur.  Qs.  S.)  24,  3  L.  T.  687  (s.  c.  nom.  Reg.  v.  Smith,  30  L.  J. 
M.  (J.  74),  a  [terson  who  let  certain  rooms  in  his  house,  under  an  agree- 
ment with  the  Commissioners  of  Inland  Revenue,  for  the  use  of  the 
surveyor  of  taxes  and  the  collector  of  Inland  Revenue,  was  held  to  be 
the  rateable  occu[)ier  of  these  rooms,  as  well  as  of  the  rest  of  the  house, 
wK  ich  he  clearly  occupied,  on  the  ground  that  the  case  was  undistin- 
gi,  (shable  from  the  letting  of  lodgings. 

In  Reg.  v.  Morrish  (1863),  32  L.  J.  M.  C.  245,  8  L.  T.  697,  10  Jur. 
(X.  S.)  71,  11  W.  R.  960,  the  appellant  had,  under  an  agreement  witli 
the  Commissioners  for  the  Exhibition  of  1802,  whereby  it  was  agreed 
that  he  should  have  tlie  right  of  selling  refreshments  while  the  exhi- 
bition was  open,  upon  a  specified  portion  of  the  ground  occupied  by  tlic 
exhibition,  the  use  of  that  specified  portion  of  ground.  It  was  licld 
tliat  he  was  not  in  occupation  of  it.  The  case  which,  it  will  be  seen 
was  very  similar  to  tlie  second  of  the  principal  cases,  turned  almost 
entirely  on  the  construction  of  an  agreement,  which  was  of  a  somewhat 
elaborate  character. 

In  Koads  v.  Tru iiipiiigfoti  Overseers  (1870),  L.  K.  6  (,).  1*..  ;")(;.  I(»  I,. 
.1.  M.  C.  35,  23  L.  T.  821,  it  was  agreed  between  A.  an.l  W.  Iliat  A. 
should  "forthwith  enter  upon  "  B.'s  land  and  therc^  dig  for  coprolites, 
that  he  should  effectually  fence  the  excavations,  and  complete  them  by 
a  given  time,  that  he  should  reinstate  the  land,  and  then  "yield  and 
deliver  uj) "  the  land  to  B.  There  were  no  express  words  giving  A. 
aright  to  the  exclusive  occupation  of  the  land,  but  in  fact  lh(>  exca- 
vations and  works  contemplated  by  the  agreement  required  j)ractically 
an  exclusive  use  of  the  land  by  A.,  from  the  comnHMK-cmf-nt  of  tln^ 
excavation    until   the    i-rinstateiiK'nl    <.{   ilic    land,  which    (tould    not    be 
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I'iirried  out  for  .<oino  time  after  tlie  raising  of  the  c'oi)r()lites.  It  was 
liold  tliat  .v..  wlio'was  oiiga<;t>(l  in  working  tlic  land  nndor  tliis  agrcc- 
nuMit.  was  in  occupation. 

In  Mihhunti  v.  W'imhJeihm  Orerserrs  (1872).  41  L.  J.  .M.  C.  18;>, 
•J7  1..  T.  'JtJo.  'JO  W.  It.  98('),  the  National  Rifle  Association  were  held 
not  to  be  rateable  occupiers  of  ritle  ranges  and  butts  on  Wimbledon 
Comnion.  whicli  the  Conservators  of  tlie  Common  were  required  by 
statute  to  permit  the  association  to  occupy  for  not  more  tlian  a  certain 
jiumber  of  days  in  the  year  in  the  summer,  it  being  provided  by  the 
statute  that  the  association  were  not  to  acquire  any  right  in  or  easen^enfc 
over  anj'  part  of  the  common,  but  were  to  be  deemed  to  be  onl}'  in  thfi 
enjoyment  of  a  statutory  privilege  over  the  common.  The  rate  on 
which  the  question  arose  was  made  in  winter,  when  the  association 
were  not  in  enjoyment  of  the  statutory  privilege,  but  the  result  would 
apparently  have  been  the  same  even  in  the  case  of  a  rate  made  while 
the  association  were  enjoying  the  use  of  the  ranges  and  butts. 

In  Alltm  V.  Llverjwol  Overseers  (1874),  L.  E.  9  Q.  ?>.  180,  43  L.  J. 
:S[.  C.  69,  30  L.  T.  93,  the  Mersey  Docks  and  Harbour  Board,  vrho 
were  empowered  by  one  of  their  Acts  to  appropriate  particular  por- 
tions of  their  docks,  (juays,  &c.,  for  the  exclusive  accommodation  and 
nse  of  tradei's,  were  applied  to  by  the  appellants,  a  steamship  com- 
pany, for  an  appropriated  berth  and  other  accommodation  for  their 
steamers.  In  reply,  the  boai'd  wrote,  stating  that  the  board  "  has 
appropriated  for  the  use  of  the  steamers  owned  by  3'ou  the  south  side 
of  the  Wellington  Dock,  with  the  sheds  attached,  affording  you  a 
lineal  quay  space  of  about  680  feet,  room  to  be  reserved  for  working 
the  East  Quay,  and  has  fixed  that  a  charge  of  2s.  6d.  per  square  yard  per 
annum  be  made  for  the  use  of  the  shed  space,  such  charge  to  comuxjnce 
from  the  date  of  your  occupation.  It  is  to  be  understood  tha*;  this 
is  a  provisional  agreement  only,  and  made  during  the  pleasure  'jf  the 
board."  The  appellants  entered  under  this  letter,  and  used  for  several 
years  the  quay  space  and  sheds  for  loading  and  discharging  their 
steamers.  (Occasionally,  when  an  appropriated  berth  was  not  occupied 
by  any  of  the  appellants'  steamers,  it  was  used  under  the  directions  of 
tlie  dockmaster  b}-  other  vessels,  which  vessels  then  also  used  the  (|uay 
space  and  .sheds  attached  to  the  berth,  without  the  consent  of  the 
appellants  being  asked.  The  board  also  exercised  a  statutory  right 
of  enforcing  payment  of  penal  quay  rent  on  goods  (other  than  the 
a])pellants')  allowed  to  lie  too  long  on  the  quay  space  appropriated  to  the 
appellants,  and  the  board  retained  this  rent,  and  did  not  account  to 
the  appellants  for  it.  It  was  held  that  the  board  had  not  parted  with 
the  occupation  of  the  premises  to  the  appellants,  and  that  the  appellants 
■were  accordingly  not  ratf^ablc 
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Ill  Inman  v.  KirkdaJe  Overseers,  argued  and  reported  with  Allan  v. 
Lbjei'pool  Overseers  {siijjra)^  the  main  question  was  the  same  as  that 
iu  the  last  mentioned  case.  There  was  also  a  question  as  to  a  space 
appropriated  to  the  appellants  as  a  coal  depot,  under  a  resolution  of  the 
l)oard  that  it  should  be  used  for  no  otlier  purpose  and  on  sufferance 
only,  upon  the  appellants  agreeing  to  pay  one  penny  per  square  yard 
]>er  week,  and  engaging  to  remove  the  coal  at  any  time  upon  one  week's 
notice.  It  was  held  that  the  board  remained  iu  occupation  of  this 
.space,  as  well  as  of  the  quay  space  appropriated  to  the  appellants  by 
a  letter  similar  to    that  in  Allan  v.   Liverpool  Overseers. 

These  cases  were  followed  by  the  Court  of  Appeal  in  Rochdale 
Canal  Co.  v.  Brewster,  1894,  2  Q.  B.  852,  64  L.  J.  Q.  B.  37,  71  L.  T. 
1'43,  where  the  Mersey  Docks  and  Harbour  Board  had  appropriated  a 
lierth  and  quay  to  a  company  upon  terms  somewhat  more  capable  of 
being  read  as  intended  to  give  the  company  an  exclusive  occupation, 
than  in  the  earlier  cases.  In  the  Rochdale  Case,  it  may  be  mentioned, 
]^oi'i:s,  L.  J.,  expressed  his  approval  of  the  judgment  of  QuAix,  J., 
in  Hie  first  of  the  principal  cases,  and  Davey,  L,  J.,  said  the  case  was 
iu  his  opinion  governed  by  that  case. 

in  Rerj.  V.  St.  Fancras  Union  (1877),  2  Q.  B.  D.  581,  46  L.  J.  M.  C. 
243,  25  W.  E.  827  (s.  c.  nom.  Willing  v.  St.  Pancras,  37  L.  T.  126). 
the  appellant  had  in  one  case  obtained  from  the  owner  of  a  dilapidated 
sulii^rban  villa  inliabited  by  a  caretaker  leave  to  put  up  advertisement 
hoardings  in  front  of  the  house,  and  iu  another  case  had  obtained  per- 
mission from  the  owner  of  building  land  to  put  up  advertisement  hoard- 
ing.s  on  the  land,  and  had  erected  advertisement  hoardings  accordingly, 
but  iiot  in  such  a  wa}^  as  to  necessitate  any  disturbance  of  the  ground  on 
the  removal  of  the  hoardings.  Very  little  appeared  as  to  the  terms  on 
which  the  appellant  had  obtained  permission  to  affix  his  hoardings. 
In  the  one  case,  all  tliat  appeared  was  tliat  the  hoardings  had  originally 
been  put  up  when  the  premises  belonged  to  one  T.,  that  the  appellant 
had  written  to  the  owner's  agent  as  follows:  "Re  P.  Cottage.  We 
are  willing  to  rent  the  above  of  you  on  the  same  terms  as  we  gave 
Mr.  T.,  viz.  £20  per  annum,  the  last  rent  paid  to  1st  July.  We  shall 
be  prepared  to  give  up  possession  at  any  time  on  receipt  of  twenty- 
four  hours'  notice;"  that  the  answer  was  as  follows:  "We  think  <lic 
rent  for  liberty  to  affix  boards  should  be  at  least  £30  a  year  from 
the  1st  July;  in  other  respects  the  terms  mentioned  in  your  letter  of 
yesterday's  date  are  quite  satisfactory,"  and  that  the  owner's  agiuifs 
had  subsequently  written  as  follows:  "Referring  to  our  interview 
with  you,  we  beg  to  say  that  our  clicnits  will  accept  a  rent  of  £25  a 
year  for  liberty  to  affix  your  advertising  boards,  such  rent  to  run  from 
the  1st  July  last,  and  the  letting  in  other  respects  to  be  .subject  to  tin- 
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tonus  nicntioiu'd  in  our  letter  of  the  3.1st  ult."  In  the  other  case  iiotli- 
ing  at  all  appoarod  as  to  the  terms  on  which  the  appellant  had  obtained 
jxTinission  to  i-reot  his  hoardings  except  that  a  receipt  was  put  in  evi- 
dfuce  wliich  was  as  follows:  —  "Received  of  Messrs.  Willing  tS:  Co. 
the  sum  of  £3  \os.  one  quarter's  rent  for  the  use  of  hoarding  for 
a'lvertising  purposes  due  Michaelmas  day  last."'  It  was  held  that 
the  appellant  was  not  in  rateable  occupati<Mi.  Mkli.ok,  J.,  said:  — 
•'Can  it  be  supposed  that  it  ever  was  the  intention  of  the  owner,  in 
allowing  Mr.  Willing  to  affix  these  hoardings,  to  part  thereby  with 
the  exclusive  occupation  of  an\'  part  of  the  premises?  Or  was  it  not 
rather  his  intention  to  grant  to  Mr.  Willing  what  has  been  spoken  of 
as  a  licence  in  the  nature  of  an  easement  for  the  mere  temporary  use 
of  the  land  for  the  [)urpose  of  advertising?  It  seems  to  me,  looldng 
at  all  the  circumstances  of  the  case,  that  the  latter  was  his  intentiun." 
These  word.s,  it  is  submitted,  show  the  true  ground  on  which  the  deci- 
sion can  be  rested.  Lush,  J.,  delivered  a  judgment  often  quoted  in 
which  he  said  (2  Q.  B.  D.  588,  589):  "It  is  not  easy  to  give  an 
accurate  and  exhaustive  definition  of  the  word  '  occupier.'  Occupa- 
tion includes  possession  as  its  primary  element,  but  it  also  includes 
something  more.  Legal  possession  does  not  of  itself  constitute  an 
occupation.  The  ow^ner  of  a  vacant  house  is  in  possession,  and  may 
maintain  trespass  against  any  one  who  invades  it;  but  as  long  as  he 
leaves  it  vacant,  he  is  not  rateable  for  it  as  an  occupier.  If,  however, 
he  furnishes  it,  and  keeps  it  ready  for  habitation  whenever  he  pleases 
to  go  to  it,  lie  is  an  occupier,  though  he  mav  not  reside  in  it  one  day 
in  a  year.  On  the  other  hand,  a  person  who,  without  having  any  title, 
takes  actual  jiossession  of  a  house  or  piece  of  land,  whether  by  leave  of 
the  owner  or  against  his  will,  is  the  occupier  of  it.  Another  element, 
however,  besides  actual  possession  of  the  land,  is  necessary  to  consti- 
tute the  kind  of  occupation  which  the  Act  contemplates,  and  that  is 
permanence.  An  itinerant  showman  who  erects  a  temporary  structure 
for  his  performances  may  be  in  exclusive  actual  possession,  and  may, 
with  strict  grammatical  propriety,  be  said  to  occupy  the  ground  on 
which  his  structure  is  placed;  but  it  is  clear  that  he  is  not  such  an 
occupier  as  the  statute  intends.  As  the  poor-rate  is  not  made  day 
by  day,  or  week  by  week,  but  for  months  in  advance,  it  would  be 
absurd  to  hold  that  a  person  who  comes  into  a  parish  with  the  intention 
to  remain  there  a  few^  days  or  a  week  only,  incurs  a  liability  to  main- 
tain the  poor  for  the  next  six  months.  Thus  a  transient,  temporary 
liolding  of  land  is  not  enough  to  make  the  holding  rateable.  It  must 
be  an  occupation  which  has  in  it  the  character  of  permanence;  a  hold- 
ing as  n  settler  not  as  a  wayfarer.  The.se  I  take  to  be  the  essential 
element,     f  wh-.x':  i-;  called  a  beneficial  or  raicabl;*  tH-ciipation,  and  to 
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tliese  tests  we  mu.st  revert  in  cases  like  the  present,  which  seem  to  lie 
111  the  borderland,  and  to  present  at  first  sight  considerable  difficulty. 
When  the  subject  of  occupation  is  not  a  surface  area,  —  which  is  the 
idea  primarily  suggested  by  the  phrase,  'occupier  of  land,'  — but  only 
u  small  portion  of  the  soil,  so  much  of  it  as  contains  a  post,  a  jnpe,  or  a 
rail,  the  element  of  permanence  or  its  absence  is  shown  b\-  the  way  in 
which  the  [lost,  &c.,  is  connected  with  the  soil.  I  do  not  agree  with 
]Mr.  Castle  that  the  word  '  permanence  '  is  used  in  this  class  of  case.s 
in  tlie  sense  of  being  continuous  as  to  its  use,  but  I  think  it  is  used  in 
tlie  sense  of  being  permanently  attached  to  the  ground  as  a  fixture. 
Ir  would  be  an  abuse  of  language  to  say  that  the  owner  of  a  post  lying 
upon  the  ground  is  thereby  occupier  of  the  ground  upon  which  the 
post  rests,  however  long  it  may  be  there;  but  if  the  post  is  inserted 
into  tlie  ground,  or  otherwise  so  attached  to  it  that  it  cannot  be  severed 
from  the  land  without  breaking  up  the  soil,  it  has  become  one  with 
the  soil,  and  the  owner  of  the  post  is  thereby  occupier  of  the  soil  to 
which  it  is  annexed.  This  element  pervades  the  cases  of  water-mains, 
gas-mains,  telegraph-posts,  tramways,  mooring  posts,  and  other  like 
cases,  in  all  of  which,  where  the  rateable  quality  has  been  affirmed, 
the  ruling  idea  is,  that  by  the  mode  of  attachment  the  chattel  has 
been  merged  in  the  soil,  so  that  by  means  of  that  which  has  been 
embedded  in  or  fixed  to  the  land  the  owner  of  it  occupies  the  land 
itself." 

It  would  seem,  however,  that  the  language  of  the  learned  Judge  as 
to  the  necessity  of  "permanence"  as  an  element  in  occupation  is  too 
strong.  No  doubt  where  the  question  of  whether  a  person  is  tlie 
occupier  of  land  or  not  has  to  be  determined  in  such  cases  as  those 
referred  to  in  the  last  quoted  words  of  the  judgment,  the  element  of 
physical  [lermanence  is  important;  but  there  seems  to  be  no  authority 
for  saying  that,  if  a  person  actually  enters  into  exclusive  possession 
and  enjoyment  of  2)roperty,  the  mere  fact  that  he  intends,  or  is  l)ound, 
to  give  up  possession  again  within  a  very  short  time,  can  prevent  his 
being  rateable.  And  probably  Lush,  J.,  did  not  intend  the  language 
he  used  to  bear  this  interpretation  though  it  seems  undoubtedly  sus- 
ceptible of  it.  yVs  to  the  cases  of  water-mains,  itc  to  wliicli  TjI'sii. 
J.,  alluded,  see  the  iiotes  to  Coi'i/  v.  Bristoiv,  No.  />,  p.  r»(».'!,  jinst.  As 
to  the  rating  of  advertisement  stations,  see  furtlier,  Tailor  \ .  Pomllr- 
ton  Orerseers  (1887),  cited  below,  and  the  observations  on  that  case. 

In  Paris  &  New  York  Telegraph  Co.  v.  Pen-nnrr  Uiilmi  (1S84). 
12  Q.  B.  D.  552,  53  L.  J.  M.  C.  189,  50  I>.  T.  TlXt.  ;;ij  W.  11.  S.-.<.», 
48  J.  I*.  093,  the  company  were  rated  in  respect  of  ceilain  felegrapli 
wires  ap[)ropriated  and  maintained  for  their  use  under  an  agreement 
between   them   and    the   Postmaster-General.      By   the   agreement,  the 
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l'.>stJu:u5ti'r-GtMi('i;il  was  to  provide  and  maintain  tlic  wires  for  tlic 
••xflusivo  list-  of  tin-  c-onipaiiy,  the  wires,  however,  remaining  liis  jjidp- 
t-rty.  lit-  was  to  ri'pair  defects  in  the  wires,  being  paid  by  the  com- 
pany the  eost  of  making  good  defects  caused  by  tlie  neglect  or  dctault 
t)f  tlie  conjpany  and  tlieir  servants.  The  company  were  not  to  use  tlic 
wires  for  tlie  transmission  of  any  except  certain  messages.  They  were 
to  pay  the  I'ostmaster-General  certain  rents,  and  they  covenanted  not 
to  part  with  the  possession  of  the  wires  or  any  of  them,  nor  to  assign 
or  underlet  the  benefit  of  the  agreement.  The  posts  sujjporting  the 
wires  remained  the  propert}-  of  the  Postmaster-General,  and  were  used 
in  other  parishes,  and  could  be  used  in  the  parish  for  which  the  rate 
in  question  was  made,  to  carry  other  wires  besides  those  appropriated 
to  the  company.  It  was  held.  Lord  Coleridge,  Ch.  J.,  dnhitante, 
that  the  company  were  not  in  occupation  of  the  W'ires  approjiriated  for 
their  use,  and  that  they  were  consequently  not  rateable. 

In  Taylor  v.  PemlUton  Overseers  (1887),  19  Q.  B.  D.  288,  56  L.  J. 
M.  C.  14G,  57  L.  T.  530,  35  W.  R.  762,  61  J.  P.  613,  the  appellant, 
an  advertising  agent,  had  in  one  instance  entered  into  an  agreement  in 
writing  with  the  owner  of  land,  whereby  the  owner  agreed  to  let,  and 
he  agreed  to  take,  an  advertising  station  at  a  yearly  rent,  the  tenanc}- 
to  commence  from  the  completion  of  the  erection  of  a  hoarding  and 
to  continue  for  seven  years.  And  in  another  instance  he  had  entered 
into  an  agreement  in  writing  with  the  owner  of  laud,  wherebj^  the 
owner  agreed  to  allow  the  appellant  the  privilege  of  erecting  an  adver- 
tising hoarding,  the  appellant  to  pay  a  j^early  rent,  and  the  owner 
further  agreed  to  allow  the  appellant  the  privilege  of  removing  a  wall ; 
the  agreement  was  to  remain  in  force  for  three  years,  and  be  after- 
wards terminable  by  twelve  months'  notice;  but  if  the  owner  should  be 
obliged  to  give  less  than  twelve  months'  notice  he  was  to  refund  £20. 
The  appellant,  who,  under  the  agreement,  had  erected  advertisement 
hoardings  supported  on  posts  fixed  in  the  ground,  was  held  to  be  in 
rateable  occupation,  on  the  ground  that  under  both  agreements  a  ten- 
ancy was  created. 

It  seems  to  have  been  thought  that  this  case,  and  the  earlier  one  of 
Rerj.  V.  St.  Pannras  Union  (ante,  p.  493),  had  created  a  diflficulty  as  to 
the  rating  of  advertising  stations,  for  shortly  afterwards  the  matter  was 
dealt  with  by  the  Advertising  Stations  (Rating)  Act,  1889  (52  &  53 
Vict.  c.  27),  which  has  come  before  the  Courts  in  CJiappell ' .  St.  Botolph 
Overseers,  1892,  1  Q.  B.  561,  65  L.  T.  581,  40  W.  R.  192,  56  J.  P. 
310,  Burton  V.  St. ^Giles  &  St.  George  Assessment  Committee,  1900, 
1  Q.  B.  389,  69  L.  J.  Q.  B.  184,  82  L.  T.  24,  48  W.  R.  222,  64  J.  P. 
213,  and  the  Irish  case  of  Shelby  v.  Dillon  (1892),  30  L.  R.  Ir.  304. 

In  Southport  Corporation  v.  Onnskirk  Union  (C.  A.),  1894,  1  Q.  B, 
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196,  63  L.  J.  Q.  B.  250,  69  L.  T.  852,  42  W.  E.  153,  58  J.  P.  212, 
the  local  board  of  B.  had,  under  a  local  Act,  the  exclusive  right  of  lay- 
ing gas-mains  in  their  district,  and  were  required  to  allow  the  Corpo- 
ration of  Southport  the  use  of  the  mains  for  the  supply  of  gas  for  public 
and  private  purposes  in  B.,  in  consideration  of  payment  to  be  made  by 
the  corporation  to  the  local  board.  The  corporation  were  allowed  tlie 
use  of  mains  under  this  provision,  and  the  mains  were  used  for  no  other 
purpose  than  the  supply  of  gas  by  the  corporation.  It  was  held,  affirm- 
ing the  Divisional  Court  (1893,  2  Q.  B.  468,  62  L.  J.  Q.  B.  471),  that 
the  local  board  and  not  the  corporation  were  in  occupation  of  the  mains. 
In  the  Divisional  Court,  Cave,  J.,  made  the  following  luminous  obser- 
vations on  the  meaning  of  occupation  (1893,  2  Q.  B.  472,  473)  ; 
"  Several  cases  have  been  cited  to  us  during  the  argument;  but  in  these 
cases  it  is  always  necessary  to  guard  against  the  danger  of  allowing  too 
much  weight  to  the  decisions  themselves,  and  too  little  weight  to  the 
principle  which  underlies  them,  and  which  I  take  to  be  this  :  that 
prima  facie  the  owner  is  the  occupier,  but  that  he  may  divest  himself 
of  his  occupation,  the  question  in  a  given  case  being  whether  he  has 
done  so.  Ownership  and  occupation  are  the  names  given  to  certain 
bundles  of  rights.  A  man  who  is  both  owner  and  occupier  possesses, 
roughly  speaking,  all  the  rights  which  attach  to  the  portion  of  land 
that  he  owns  and  occupies.  When  he  lets  off  this  land,  he  divests  him- 
self of  some  of  those  rights,  and  retains  others.  When  he  grants  a 
right  of  way  or  other  easement  over  the  land,  he  again  divests  himself 
of  certain  rights  and  retains  others.  When  does  he  divest  himself  of 
the  occupation,  and  when  does  he  retain  it  ?  If  the  cases  are  examined, 
I  think  they  will  all  be  found  to  proceed  upon  this  principle,  —  that,  so 
long  as  a  man  who  is  both  owner  and  occupier  grants  awa}'^  certain 
limited  rights  only,  reserving  to  himself  all  the  rights  except  those 
which  he  so  grants  away,  he  retains  the  occupation,  and  the  grantee 
gets  merely  the  limited  rights;  where,  on  the  other  hand,  he  grants 
away  his  rights  generally  (although,  of  course,  only  f'>r  a  limited  time, 
as  must  be  the  case  in  every  tenancy),  then,  although  he  may  reserve 
certain  rights  to  himself,  he  ceases  to  be  occupier,  and  the  person  to 
whom  the  general  grant  is  made  becomes  the  occupier  in  his  place." 

In  Holywell  Union  v.  Jlalkyn  District  Mines  Drainage  Co.,  1895, 
A.  C.  117,  64  L.  J.  M.  C.  113,  71  L.  T.  818,  59  .1.  \\  566,  the  com- 
pany were  empowered  by  statute  to  make  and  maintain  certain  tunnels 
and  to  enter  upon,  take,  and  use,  or  at  their  option  to  purchase  ami  \:\l<- 
an  easement  in,  through,  over,  or  under,  or  right  of  using  such  of  the  laiuU 
described  in  the  Act,  as  might  be  required  for  lliat  purpose.  'I'liey 
were  also  empowered  to  purchase  or  lease  a  tunnel  known  as  the  Halkyn 
Deep  Levelj  and  also  an  existing  open  cut  or  watercourse,  or  an  ease- 
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im>nt  ill.  tlimugli.  nvfr,  i>r  liglii  of  (Iraiiuigc  tlirtuigli,  m-  otlu'r  rii^lit  nf 
using  till-  .sauu-.  Tlie  .\ct  also  gave  tlio  company  power,  in  the  event 
of  tlu'ir  aequiiing  the  llalkvn  Deep  Level  and  exi.sting  cut,  or  any 
sueh  easement  or  right,  to  cleanse,  deepen,  widen,  straighten,  enlarge, 
divert,  and  improve  the  .same.  With  the  pur[)ose  of  carrying  out  the 
objects  of  the  Act,  a  deed  of  grant  was  made  to  tlie  companv  b}^  the 
landowner.  By  this  deed,  which  was  in  very  peculiar  terms,  tlicn' 
were  granted  to  the  company  all  such  easements  in  and  through,  and 
right  of  drainage  through,  and  other  and  exclusive  rights  of  using 
(^subject  to  certain  restrictions)  the  Halkyn  Deep  Level,  as  might  bo 
necessar}'  or  convenient  for  the  purposes  of  the  Act,  or  of  the  company's 
undertaking,  together  with  power  to  maintain  and  alter  the  level. 
There  was  also  granted  to  the  company  liberty  to  make,  maintain,  and 
•exclusively  use  (subject  to  certain  reservations)  certain  other  tunnels, 
together  with  easements  and  rights  in  the  same,  similar  to  those  granted 
with  reference  to  the  Halk\'n  Deep  Level.  The  deed  further  expressly 
reserved  to  the  owner  certain  mineral  and  other  rights.  The  company 
had  carried  out  certain  of  the  proposed  works  contemplated  by  the  Act 
and  deed,  and  in  the  course  of  so  doing  had  placed  in  the  tunnel  a 
(piantity  of  iron  tubing,  and  had  arched  over  part  of  the  tunnel  with 
bricks.  It  vsras  held  that,  although  the  ownership  of  the  soil  had  not 
passed  to  the  company,  the  rights  granted  to  the  company  were  para- 
mount, and  those  reserved  to  the  landowner  subordinate  and  that  the 
company  were  in  rateable  occupation  of  their  works.  It  is  difficult  to 
reduce  the  grounds  of  the  decision  to  a  few  words,  but  it  seems  to  have 
rested  partly  on  the  terms  of  the  Act  and  the  deed,  and  partly  on  the 
physical  occupation  of  the  works  by  the  company. 

Questions  not  altogether  dissimilar  from  those  in  the  cases  that  have 
been  referred  to  have  arisen  with  reference  to  the  occupation  of  property 
in  the  hands  f)i  a  liquidator  of  a  company  being  wound  up,  or  of  a 
receiver. 

Where  a  liquidator  enters  upon  the  premises  of  a  company  for  the 
])urpose  of  winding  up  its  affairs,  his  occuj)ation  is  in  law  the  occupa- 
tion of  the  company  (see  Re  Wearmouth  Crown  Glasa  Co.  (1882), 
19  Ch.  D.  G40,  45  L.  T.  757,  30  W.  R.  316).  The  company,  there- 
fore, and  not  the  liquidator  personally,  should  be  rated;  though  if  the 
liquidator  is  rated,  and  does  not  appeal,  it  seems  doubtful  whether  or  not 
the  rate  can  be  recovered  from  him  personally:  see  Reg.  v.  Cur?:on 
(1882),  46  L.-T.  159,  30  W.  R.  521,  47  J.  P.  37;  Dent  v.  Covimo- 
ilfile  Overseers  (1891),  56  J.  P.  519,  which  seem  difficult  to  reconcile 
with  each  other.  In  this  connection  it  should  be  mentioned  that  in 
some  of  the  earlier  cases  it  seems  to  have  been  thought  that  rates 
asse.ssed  on  the   company   during  the   winding  up   were   not   payable 
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unless  the  liquidator  made  sunu'  more  or  less  directl\-  lu-ofitable  use  of 
the  premises  rated,  so  that  lie  could  be  said  to  be  in  "enjoyment  "  of 
the  premises,  such  use  of  the  premises  as  would  in  ordinarj^  cases  con- 
stitute occupation  not  being  in  itself  sufficient  to  render  the  rates 
])a3'able  ;  bxit  this  view  appears  to  be  now  exploded,  and  it  seems  that  the 
rates  are  paj^able  in  full,  as  part  of  the  expenses  of  the  winding  up, 
whenever  there  is  an  occupation,  within  the  ordinary  meaning  of  that 
expression,  of  the  premises  by  the  company  through  the  liquidator,  see 
Ee  Blazer  Fire  Lighter  Co.,  1895,  1  Ch.  402,  64  L.  J.  CIi.  161,  71  L. 
T.  665,  4.3  W.  R.  364,  where  the  earlier  cases  were  considered. 

There  appears  to  be  no  authority  as  to  occupation  by  a  trustee  in 
bankruptcy,  but  there  seems  no  reason  to  doubt  that  a  trustee  in  baidc- 
ruptcy  who  in  fact  goes  into  occupation  of  the  bankrupt's  premises, 
becomes  personally  rateable  as  the  occupier,  and  personally  liable  to  pay 
the  rates  assessed  on  him.  The  vesting  of  the  property  of  the  bank- 
rupt in  the  trustee  does  not,  howevei-,  prevent  the  bankru])t  from  con- 
tinuing to  be  the  rateable  occupier,  if  in  fact  he  continues  in  occupation  : 
Re  Thomas,  Ex  parte  Ystradyftxhog  Local  Board  (1887),  57  Ti.  J.  Q.  B. 
39,  58  L.  T.  113,  36  W.  R.  143. 

As  to  the  occupation  of  premises  upon  which  a  receiver  enters,  then- 
is  some  difficulty. 

In  Hichards  v.  Kidderm/mster  Overseers,  1896,  2  Ch.  212,  iM'y  L.  •!. 
Ch.  502,  74  L.  T.  483,  44  W.  R.  505,  it  was  held  that  wh(>re  a  receiver, 
appointed  under  a  deed  of  floating  charge  giving  power  to  a  trustee  f()r 
debenture  holders  to  appoint  a  receiver  and  manager,  took  possession  of 
the  premises  of  a  company,  the  company's  occupation  ceased,  and  the 
trustee  through  the  receiver  became  the  occupier,  although  the  deed 
contained  a  provision  that  a  receiver  appointed  under  the  deed  should 
1)0  deemed  to  be  the  agent  of  the  company.  Cf.  also  Madge  v.  Dfhrn- 
ture  Corporation  (C.  A.  1896),  12  Times  L.  R.  203. 

On  the  other  hand,  in  Be  Marriage  Neare  &  Co.  (C.  A.),  1896,  2 
( ;h.  663,  65  L.  J.  Ch.  839,  75  L.  T.  169,  45  W.  R.  42,  60  J.  P.  805,  it 
was  held  that  where  a  receiver,  appointed  in  a  debenture  hcdder's  action 
by  an  order  of  tin-  Court  which  did  not  direct  dcdivery  up  of  possession 
to  him,  entered  the  company's  ])remises  for  the  purpose  of  (•■•irrying  on 
the  business,  the  company  continued  to  be  in  occujiation. 

As  to  the  recovery  of  rates  already  due  from  a  l»anlcrupt  al  tlir  timr 
of  his  bankruptcy,  or  from  a  company  at  the  time  ot  the;  commencement 
of  the  winding  up,  or  at  the  time  of  the  appointment  tif  a  recoiver,  »v.v 
the  Preferential  J^aynu-nts  in  Bankruptcy  Act,  1888  (51  \-  5L'  Vict.  e. 
f)2),  and  the  Preferential  Payments  in  I'.anknq.li  y  Aniendmenl  Act. 
1897  (60  &  61  Vict.  c.  19). 

Further  as  to  rateable  occupation,  see  the  next  case  itud  tlir  iioti.-s 
thereon. 
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AMKKIC.VX   NOTES. 

The  Ainerican  statutes  relative  to  taxation  often  make  a  distinction 
between  oecujiied  and  luioceupied  land.  And  in  several  of  the  states  it  is 
provided  that  the  tax  ou  land  may  be  asse.ssed  either  to  the  owner  or  to  the 
occupant.  Hence  the  Courts,  in  America  as  in  England,  are  sometimes- 
c:»lled  uiK)n  to  determine  the  meaning  of  the  words  "occupied"  and  ''occu- 
pant" in  cases  relating  to  taxation. 

It  is  not  necessary  that  one  should  reside  on  a  given  piece  of  land  in  order 
to  be  assessable  a.s  occupant.  This  was  decided  in  Tweed  v.  Melcalf,  4  Michi- 
gan, 57!\  where  the  Court  said:  "  To  be  an  occupant  it  is  not  necessary  that 
he  should  have  his  home  upon  the  premises;  and  there  is  no  reason  why  a 
pei-son  living  upon  his  own  lands,  cultivating  and  raising  crops  upon  other 
lands  not  his  own,  situate  in  the  same  township,  should  not  be  liable  to 
have  such  lands  assessed  to  him  as  occupier,  the  same  as  if  he  actually 
resided  upon  them."     See  also  Burroughs  v.  Goff,  64  Michigan,  464. 

In  State  v.  Hoffman,  30  New  Jersey  Law,  346,  a  statute  was  in  question 
which  provided  that  when  the  boundary  line  between  two  townships  divided 
a  farm  or  lot  of  land,  the  same  should  be  taxed,  if  occupied,  in  the  town 
where  the  occupant  resided.  Tt  appeared  that  a  certain  farm  lay  in  two 
townships,  and  contained  two  dwelling-houses,  one  being  in  each  townsliip. 
One  of  the  houses  was  occupied  by  the  owner  and  the  other  by  his  son,  who 
tilled  the  farm  upon  shares.  The  Court  held  that  the  whole  farm  was  occu- 
pied by  the  owner,  within  the  statute,  and  rightfully  taxed  to  him  in  th^' 
township  where  he  resided. 

In  State  v.  ReinhariU,  31  New  Jersey  Law,  218,  where  a  farm  on  which 
there  was  a  dwelling-house,  was  situated  in  two  townships,  and  the  ow-ner 
did  not  in  person  occupy  the  property,  but  left  it  in  the  charge  and  care  of 
his  servant,  the  gardnner,  the  occupation  of  the  servant  was  held  to  be  the 
occupation  of  the  owner,  and  the  property  taxable  in  the  township  where  the 
dwelling-hou.se  was  situated. 

On  the  other  hand,  in  State  v.  Abbott,  42  New  Jersey  Law,  111,  it  was  heid 
that,  unless  there  is  such  an  occupation  or  possession  of  land  as  will  enable 
the  tenant  or  possessor,  without  the  aid  of  a  paper  title,  to  maintain  ;ni 
action  for  trespass  upon  it,  such  land  cannot  be  said  to  be  "  occu2:)ied." 

One  who  built  a  cottage  on  a  lot  of  land  under  a  parol  license  expressed 
to  be  in  perpetuam  given  by  the  owner  of  the  land,  was  held  to  be  a  "person 
in  possession,"  within  the  meaning  of  a  statute  providing  that  real  estate 
might  be  assessed  to  the  owner  or  the  persons  in  possession  thereof.  Fox- 
croft  V.  Straic,  86  Maine,  76. 

In  Massachusetts,  taxes  on  real  estate  may  be  assessed  to  the  ^lerson  who 
is  either  the  owner  or  in  possession  thereof.  In  Flax  Pond  Water  Co.  v. 
^''Z/  '^f  Lynn,  147  Massachusetts,  31,  where  a  water  company  acquired  title 
in  and  to  the  waters  of  a  pond,  and  to  a  permanent  dam  and  sluiceway  con- 
nected therewith,  it  was  held  that,  even  if  the  title  was  to  an  easement  only, 
a  tax  was  properly  assessed  to  the  company  for  the  dam  and  sluice.way  as 
real  estate.     The  Court,  per  0-  Allen,  J.,  .said:  "  Assuming  that  the  plain- 
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tiff's  title  was  only  to  an  easement,  as  the  plaintiff  contends,  still  one  who 
is  entitled  to  an  easement  of  this  character,  including  a  right  to  maintain 
ii  ppi-manent  dam  and  sluiceway,  and  who  is  in  the  enjoyment  of  this  right, 
and  who  asserts  and  seeks  to  vindicate  the  same,  is  to  be  deemed  as  in  pos- 
r^ession  of  the  real  estate  for  tlie  purpose  of  taxation,  within  the  meaning  of 
the  .statute.  It  is  true,  that,  in  a  certain  sense,  the  owner  of  the  fee  may  be 
said  also  to  have  a  possessi6u;  he  might  dig  underneath  the  surface  for  mines, 
-and  do  other  acts  not  inconsistent  with  the  right  of  the  idaintiff .  But  the 
principal  and  practical  possession  of  the  surface  of  the  land  was  witli  the  plain- 
tift",  and  this  was  sufficient  to  fall  within  the  meaning  of  the  statute  as  to 
taxation.  As  the  value  of  the  structures  might  far  exceed  the  value  of  the 
fee  subject  to  the  easement,  it  is  plain  to  see  that  it  might  be  more  proper 
and  just  to  assess  the  tax  to  the  plaintiff  rather  than  to  the  owner  of  the 
.fee  of  the  soil,  provided  this  was  allowable  under  the  statute.  Being  thus 
in  possession,  for  the  purposes  mentioned,  the  plaintiff  might  piopei-ly  be 
taxed  for  the  dam  and  sluiceway  as  real  estate,  with  the  land  itself.  The 
assessors  were  not  obliged  to  inquire  into  the  details  of  the  title,  but  might 
assess  the  whole  value  of  the  land  thus  occupied  to  the  person  maintaining 
and  exercising  such  an  easement,  oi'  to  the  owner  of  the  soil." 

There  is  some  conflict  of  authority  as  to  whether  a  husband,  living  with 
Ills  wife  on  the  wife's  land,  can  be  said  to  be  an  occupant  for  jjurposes  of 
taxation.  In  Harni/ton  v.  Fond  du  Lac,  '25  AVisconsin,  400,  it  was  held  that 
lie  was  not  an  occupant,  but  in  Paid  v.  Fries,  18  Florida,  573,  and  South- 
H-orih  v.  Edmands,  152  Massachusetts,  20o,  the  opposite  view  was  taken.  In 
tlic  latter  case  the  Court  said:  *•  The  tax  could  not  properly  ha\e  been 
assessed  to  Mrs.  Edmands  as  the  person  in  possession.  Even  if  the  deed  t<> 
licr  had  been  recorded,  and  she  was  taxable  as  owner,  Edmands  would  still, 
upon  the  facts  found,  have  been  taxable  as  in  possession.  It  appears  that 
Ivlmands  and  his  wife  occupied  the  premises,  and  with  their  minor  dnldreii 
resided  on  the  place.  There  is  nothing  to  show  that  he,  as  the  head  of  the 
family,  was  not  in  pos.session  of  the  family  home.  The  fact  that  the  wife 
owned  the  place  would  not  afford  an  inference  that  she  had  taken  her  hus- 
band's place  in  the  family.  Undoubtedly  she  would  have  the  rigiit  to  take 
and  retain  possession,  even  if  it  were  necessary  therefor  to  compel  lni-  lln^ 
band  to  furnish  another  home  for  her.  I'>ut  if  she  i)ermitted  her  estate  to 
be  occupied  as  the  family  home,  the  presumption,  in  the  absence  of  cvideihe 
to  the  contrary,  is  that  she  permitted  tlie  possession  of  it  to  be  in  iier  hus- 
band. Her  consent  that  her  husband  shoulil  be  in  possession  would  Ix' 
presumed." 

Of  course  an  assessment  is  void  which  names  the  husliand  as  owner  of 
real  estate,  belonging  to  his  wife,  he  living  apart  from  licr.  ami  not.  being  an 
occupant  of  the  property.      Smilh  v.  Itend,  51  ("onneeticnt,  Kl. 

A  wife  is  not  an  occui>ier  of  her  husband's  land,  while  lie  is  iiiinsrlf  dccn- 
pying  the  same,  so  as  to  make  her  separate  property  liable  for  tax(!s  assesHed 
and  levied  again.st  the  husband,  under  a  statute  providing  that  the  goods  and 
chattels  of  any  person  occupying  any  real  estate  shall  be  liable  to  distress 
and  sale  for  non-payment  of  taxes  assessed  upon  Biich  real  estate  din-iug  his 
occupancy.     Feryuson  v.  Moure,  5  I'ennsylvania  Superior  Court  Kep.  :]l!l. 
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OUrm-  cases  in  whicli  it  lias  been  held  tliat  there  was  not  a  sutiicieiit  occu- 
pation wititin  the  tax  laws,  arc  J)raLr  v.  Ogden,  128  Illinois,  (303;  Campbell 
V.  Iiihabittnits  a/  Macliias,  '.Vo  Maine,  41^;  StocLwell  v.  Inhabitants  of  Br-eivn; 
i)9  Maine.  1'6U  ;  l.te  v.  J n/uthitants  of  Teinpleton,  d  Gray  (Mass.),  .")7U  ;  Mourar 
V.  Uretnliut,  51  .Michigan,  !) ;  Bixler  v.  JIayan,  42  Mit^souri,  ;]f>7. 

In  Drake  v.  Oi/dtn,  where  a  person  placed  a  lew  stacks  of  hay  on  land 
actually  occupied  by  another,  and  inclosed  the  stacks  with  boards  to  protect 
them  from  the  rains,  there  being  no  agreement  to  pay  rent,  the  owner  and 
»>ccnpant,  however,  consenting  to  the  placing  of  the  stacks  on  the  land,  it 
was  held  that  the  owner  of  the  hay  was  not  an  occupant  of  the  land. 

In  Campbell  v.  Inhabitants  of  Machias,  the  plaintiffs,  inhabitants  of  Cherry- 
field,  owned  logs  lying  in  the  river  at  Machias,  and  a  quantity  of  sawed 
lumber  on  a  wharf  in  that  town.  They  employed  the  owners  of  a  saw-mill 
at  ^Iachia.s  to  saw  the  lumbei',  and  paid  wharfage  on  it  when  sawed.  A 
statute  provided  that  lumber,  &c.,  in  any  other  town  than  that  in  which  the 
owner  resided,  should  be  taxed  in  such  town  if  the  owner  occupied  any  store ^ 
shop,  mill,  or  wharf  therein.  It  was  held  that  the  plaintiffs  could  not  be 
said  to  occupy  a  mill  or  wharf  in  Machias. 

In  Lee  v.  bihabitants  of  Templeton,  it  was  held  that  merchants,  sending 
goods  to  a  manufactory  not  owned  by  them,  in  a  town  in  which  they  do  not 
reside,  to  be  passed  through  one  of  the  processes  of  manufacturing  by  one 
who  contracts  to  do  that  process,  and  who,  in  order  to  secure  a  continuance 
of  their  custom,  permits  thein  to  sort  and  count  the  goods  there  Viefore  finish- 
ing, and  to  pack  them  there  afterwards,  do  not  thereby  -occupy"  the  manu- 
factory, within  the  meaning  of  a  certain  statute  relative  to  taxation. 

In  Monroe  v.  Crreenhoe,  54  ^lichigan.  9,  where  lumber  was  brought  to  a 
railway  station  for  tran.sit  by  the  plaintiffs,  and  kept  there  in  piles  for  con- 
venience of  shipment,  upon  ground  not  owned  nor  hired,  it  was  held  that 
the  lumber  was  not  taxable  there,  as  being  in  a  place  of  storage  -occupied  " 
by  the  plaintiffs. 

.\s  to  the  meaning  of  the  word  "occupied"  in  other  statutes  than  those 
relating  to  taxation,  see  cases  collected  in  17  Am.  and  Eng.  Encycl.  of  Law> 
l.ned.  .32-34. 
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No.  5.  —  CORY  V.  BRISTOW. 
(H.  L.  1877.) 

KULE. 

Wheke  a  beneficial  use  is  made  of  a  tenement  of  which 
no  other  person  has  any  immediate  possession,  the  person 
having  such  beneficial  use  is  rateable  as  occupier. 

Cory  and  others  v.  Bristow. 

2  App.  Cas.  262-:283  (s.  c.  46  L.  J.  M.  C.  273  ;  36  L.  T.  595  ;  25  W.  R.  383). 

Thames  Conservancy. — Derrick. — Occupation. — Licence. — Poor^s  Rale.  [262] 

The  20  &  21  Vict.  c.  cxlvii.  (The  'J'hames  Conservancy  Act,  Private),  vests^ 
in  certain  persons  thei-eby  created  Conservators  of  the  River  Thames,  all  the 
interest  of  the  Crown  and  of  the  Lord  Mayor  and  Corporation  of  the  City  of 
London  in  the  bed  and  soil  of  the  river.  It  does  so  for  the  pui'j>oscs  stated  iu 
that  Act,  for  the  execution  of  which  various  powers  are  conferred  upon  i\\(.- 
Conservators. 

In  execution  of  some  of  those  powers  tlie  Conservators  passed  a  resolution 
giving  permission  to  the  appellants  to  lay  down  moorings,  attached  to  which 
they  might  place  a  derrick  hulk,  510  feet  from  the  river  wall  ;  the  work  of 
laying  down  these  moorings  was  to  be  done  to  the  satisfaction  of  the  Conser- 
vators, and  was  to  remain  "on  condition  that  the  acconmiodation  be  assessed, 
and  the  rent  paid  thereon  ;  and  that  the  hulk  be  not  used  for  storing  coals." 
The  purpose  of  so  mooring  the  hulk  was  that  of  fastening  and  holding 
coal  vessels,  while  they  were  unloading  their  coals,  and  transferring  their 
cargoes  to  barges  and  lighters.  The  derrick  hulk  was  held  in  its  position  by 
chains  and  anchors  set  in  large  stones,  and  ballast  placed  iu  holes  dug  in  tiie 
bed  of  the  liver,  and  the  work  of  so  placing  the  stones  and  the  ballast  was 
performed  by  the  workmen  of  the  Conservators,  the  payment  for  the  work 
being  furnished  by  the  appellants.  The  Conservators  reserved  In  themselves, 
under  the  91st  clause  in  the  Act,  power  to  remove  the  hulk  at  a  week's  notice. 
The  derrick  hulk  could  only  be  removed  from  the  moorings  by  being  itself 
loosened  from  the  chains  attached  to  the  stones  and  ballast  in  the  bed  cif  the 
river;  these  holdings  in  the  river  continuing  fixed  as  before  :  — 

Held,  that  the  appellants  were  liable  to  bo  rated  to  the  relief  of  the  poor  <>!' 
the  parish  (within  which  lay  that  part  of  the  river  where  the  derrick  hulk  was 
moored)  in  respect  of  the  profit  derived  by  them  from  its  employment,  as  they 
must  be  treated  as  persons  in  occupation  of  a  part  of  the  soil  and  bed  of  tlu- 
river. 

Per  Lord  O'Hagan.  —They  were  as  much  occupiers  of  the  land  as  if  they 
had  put  a  stage  upon  piles  driven  int/)  the  bed  of  the  river,  or  had  erected  a 
house  there. 
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riio  '^raiit  of  tUo  rij^lit  to  lav  down  these  moorings,  and  then  tooccupy  them 
throui;l»  tlio  instriinienlality  of  this  hulk,  was  an  exercise  of  the  parli.iinentary 
jH»wors  i^iven  Ui  the  ("onservator.s  iinilei-  their  Act. 

On  the  facts  of  tliis  case  tlie  moorings  must  be  taken  to  be  the  property  of 
the  appelhmts,  subject  only  to  the  power  of  removal  reserved  by  the  C'oiiser- 
vatoi"s. 

This  was  an  appeal  against  a  decision   of  the  Court  of  Appeal 

(1   (.'.   P.  D.  54),  which, had  reversed  a  previous  decision 

[*26o]  of  the  Court  of  Common  *  Pleas  (L.    K.    10  C.   P.   504), 

aiul  had  thereby  confirmed   an  assessment   to  poor's  rate 

imposed  on  the  plaintifls.      A  case  was  stated. 

The  plaintifi's  were  the  owners  of  two  coal  "derricks',"  named, 
respectively,  "Atlas  No.  1,"  and  "Atlas  No.  2,"  which  were 
moored  in  the  Thames,  and  used  hy  coal  ships  as  tlie  means  of 
transferring  cargoes  of  coals  from  the  ships  to  barges  and  lighters. 
The  derricks  were  not  used  to  store  coals,  nor  were  they  in  any 
wav  occupied  by  the  persons  who  were  employed  in  the  work  of 
unloading  the  coal  ships,  and  who  merely  went  on  board  to  per- 
form that  work.  The  defendant  was  the  clerk  to  the  church- 
wardens, &c. ,  of  the  parish  of  Greenwich,  within  the  limits  of 
which  parish  the  derricks  in  (juestion  were  moored.  The  form  of 
the  rate  was  as  follows  :  — 


Name  of  Occupier.  Description  of  Property  rated. 


William  Cory  it  .Sons  Moorings   to    whicli  coal   deri'ick 

and  apparatus.  xVtlas  Xo.  1.  are 
moored  to  bed  of  "i-iver. 


Rateable  Value. 


£       s.      d. 
4:!4     0     0 


The  form  of  the  rate  as  to  Atlas  No.  '1  was  precisely  the  same, 
and  the  whole  sum  assessed  was  £139. 

The  coal  demcks  were  floating  hulks  a])out  250  feet  long  and 
95  feet  wide,  and  they  were  fitted  up  with  the  machinery  neces- 
sary for  unloading  the  ships,  which  could  firmly  attach  them- 
selves to  the  derricks  while  the  unloading  was  going  on,  and  also 
for  loading  the  barges  and  lighters,  which,  in  like  manner,  were 
fastened  to  the  derricks,  the  derricks  thus  forming  a  kind  of 
wharf,  though  situated  not  on  the  banks,  but  in  the  stream  of  the 
river.      They  slightly  vary  their  position  at  each  turn  of  the  tide.  • 
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The  Conservators  of  the  Thames,  under  the  authority  of  their 
Act  (20  &  21  A^ict.  c.  cxlvii),i  passed  a  resolution  "  That  permis- 
sion he  given  to  Messrs.  Cory  &  Son  to  hiy  down  moorinr's 
(at  *  which  they  may  place  derrick  hulk)  immediately  [*  2()4J 
opposite  the  sluice  next  eastward  of  Angerstein's  Wharf, 
East  Greenwich,  and  510  feet  from  the  river  wall  of  the  suid 
sluice,  as  per  plan;  the  work  to  be  done  to  the  satisfaction  of  the 
( Vtnservators  of  the  river  Thames,  and  under  the  inspection  of  the 
liarbour  master,  and  to  remain,  on  the  following  conditions  being 
agreed  to  and  observed  by  Messrs.  Cory,  namely,  that  the  accom- 
modation be  assessed,  and  the  rent  paid  thereon  ;  that  the  hulk  be 
not  used  for  the  purpose  of  storing  coals ;  that  it  be  for  the  general 
purposes  of  the  coal  trade ;  "  then  followed  arrangements  as  to  the 
towing  of  ships  and  barges  to  and  from  the  derrick,  all  to  be 
done  to  the  satisfaction  of  the  Conservators  under  the  inspection 
(if  the  harbour  master,  "  and  with  the  full  understanding  on  the 
jiart  of  Messrs.  Cory  that  if  at  any  time  hereafter  it  shall  be 
fi)und  by  the  Conservators  inexpedient  to  permit  the  moorings  for 
tlie  derrick  hulk  to  remain  in  that  or  any  other  part  of  the  river, 
the  Conservators  will,  under  the  powers  vested  in  them  by  the 
i>lst  section  of  the  Thames  Conservancy  Act,  cause  the  same  to  l)e 
removed."  This  resolution  related  to  derrick  Atlas  No.  1.  A 
similar  resolution  was  afterwards  passed  in  relation  to  derrick 
Atlos  No.  2,  and  the  compensation  or  rent  paid  to  the  Conserva- 
tors was  assessed  at  £600  in  one  case  and  £650  iu  the  other. 

The  moorings  laid  down  for  AtUis  No.  1  consisted  of  four 
anchors  and  two  stones.  Two  of  the  anchors  were  small,  the 
other  two  were  large,  each  being  made,  not  like  ordinary  anchors 
on  board  ship,  but  with  one  fluke  only,  such  as  are  used  for  pcr- 
uianent- moorings.  This  sort  of  anchor  could  not  lie  dropped  in 
the  ordinary  way  of  ship  anchors.  A  hole  in  the  bed  of  the  river 
(to  the  depth  of  aljout  seven  or  eight  feet)  was  therefore  dredged 
out  large  enough  to  contain  the  whole  of  tlic  anchor.  Tnto  this 
iiole  the  anchor  was  carefully  laid  with  the  Ibike  downwards,  and 
tlie  hole  was  tilled  up,  to  the  level  oi'  tlie  bed  <if  tlie  river,  willi 
ballast,  which  was  made  to  lie  all  round  and  over  (he  anchor,  an<l 

1  Seo  Lijon   V.  The   /•'is/intoiif/f'rs'  Com-  the  river  are,  for  tlio  piirposf'H  of  the  An. 

I>nny,\  A])]),  fas.  002,  whore  otlior  provi-  vested    iti   the  ( 'oiisorv.'itois  of  (lie   ri\<T 

sions  of  this  Act  wore  coiisidonKi.     H_v  the  appointed  urulor  that  Act.     Seo  also   Tin- 

Act,  all  the  interests  of  tlie  Oown  and  <jf  Attnniei/-fi'eneml  v.  T/ir  < 'nnsfrvtilor.i  q/' ihr 

tl.c  Citv  of  London  in  the  soil  and  lied  of  Tli'im/n  (I  H.  &.  M.  1,  at,  pp.  '_"J,  20). 
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a  chain  cal»K'  fnun  Llio  uufliur  to  llic  cluniik,  was  led  up  through 
the  balhif;!.  K;uh  i)f  the  two  stones  was  aliout  seven  feet  long, 
li\-e  feet  wiile,  and  three  feet  thick.  A  Imlt^  in  the  bed  of  the 
river  was  dreil^cd  nut  large;  enough  to  contain  each  stone,  and 
about  .seven  feet  dee}t;  a  chain  cable  came  u])  from  tlu; 
[*26rt]  stone  to  the  *  derrick  and  the  hole  of  each  stone  was  filled 
r.p  with  ballast;  about  seventy  tons  of  ballast  being  used 
in  each.  -Itlas  No.  2  was  moored  in  a  similar  way.  The  work 
was  actually  done  by  men  in  the  usual  eniidoyment  of  th(; 
Oonsei'vators,  but  these  men  were  ['aid  for  tlieir  lal)uur  liy  tin; 
plaintiffs. 

The  moorings  thus  formed  were  as  firm  as  it  was  possible  to 
place  in  the  bed  of  the  river,  and  each  derrick  was  attached  to 
these  moorings.  The  derricks  could  not  weigh  the  moorings  as 
ships  Aveiizh  anchors,  but  could  on1v  move  from  them  bv  casting 
oil  the  cables  and  leaving  the  anchors  and  stones  Ixdiind. 

Upon  these  facts  the  churchwardens  of  (Greenwich,  treating  the 
plaintiff's  as  occupiers  of  laud  within  the  parish,  rated  them  to 
the  relief  of  the  poor.  A  warrant  of  distress  was  issued,  the  rate 
was  paid  under  protest,  and  this  action  was  brought.  The  (Jourt 
of  Common  Pleas  held  that  the  plaintiffs  were  not  liable  to  be 
rated.  In  the  Appeal  Court  the  Judges  unanimously  reversed  the 
judgment  of  the  Court  belo\v,  and  ordered  judgment  to  be  entered 
for  the  defendant.      This  appeal  was  then  brouglit. 

Mr.  Thesiger,  Q.  C.,  and  ^Vfr.  Patchett,  Q.  C. ,  for  the  appel- 
lants :  — 

There  are  two  questions,  first,  whether  undi;]-  the  terms  of  the 
Tesolution  passed  by  the  Conservators,  the  plaintiff's  had  beconn* 
occupiers  of  part  of  the  soil  and  l)ed  of  the  rivL-r,  or  were  to  l)e 
considered  as  mere  licen.sees,  a  privilege  being  granted  them  to 
use  the  moorings  while  the  beneficial  (jccupation  of  the  bed  of  the 
liver  remained  in  the  Conservators  themselves. 

The  Act  here,  though  it  related  to  the  Thames,  was  a  private 
Act.  In  the  44th  clause  power  was  given  to  the  Conservators  to 
make  orders  and  bye-laws,  and  till  they  had  done  so,  the  existing 
<irders  and  bye-laws  were  to  continue  —  the  object  of  the  Act 
being,  as  .stated  in  the  preamble,  the  improvement  of  the  river 
find  the  navigation  thereof.  The  Conservators  had  power  to  make 
landing  places  and  lay  down  mooring  chains,  and  to  maintain 
;  ^iiiove  them  as  should  l^e  required.     And  they  could 
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take  the  mooring  chains  of  jjiivate  individuals,  and  they  couhl 
yvant  licences  for  the  use  of  mooring  chains,  and  no  place  as  to 
Avhich  a  licence  had  not  been  granted,  could  be  a  mooring  place, 
luit  if  so  used  the  Conservators  could  re(|uire  its  removal 
nr  miglit  treat  it  as  a  *  nuisance.  All  these  things  related  [*  266] 
li)  the  object  mentioned  in  the  preamble  of  the  Act,  the 
improvement  of  the  river  and  the  navigation  thereof.  Jbit 
]io\vhere  was  power  given  to  the  Conservators  to  demise  any  part 
uf  the  bed  or  soil  of  the  river.  Nor  had  they  done  so  in  this 
instance.  They  had  merely  granted  a  licence  for  the  use  of  tlie 
moorings  by  the  derricks,  and  in  that  way  had  been  providing  for 
the  ordinary  business  connected  with  the  navigation  of  the  river. 
The  moorings  remained  theirs.  Even  the  grant  of  tlie  use  of  the 
moorings  was  made  subject  to  the  power  of  the  Conservators  to 
terminate  it  at  a  week's  notice.  Such  a  reservation  of  power  was 
in  character  with  a  licence,  but  not  with  a  demise.  They  had 
merely  conceded  an  easement  M'hieh  tliev  could  terminate  at  tlieir 
pleasure.  With  tlie  exception  of  the  word  "  rent,"  whicli  was  one 
of  the  many  ternrs  describing  a  money  payment  used  in  the  Act, 
there  was  not  a  single  phrase  whicli  ])()inted  to  anything  but  a 
mere  licence  to  use  tlie  mooring  chains  till  that  licence  should  be 
recalled.  There  was  no  pei'mission  to  occupy  any  part  of  the 
'river,  but  merely  to  lay  down  mooring  chains,  which  itself  was  a 
work  to  be  done  to  the  satisfaction  of  the  Conservators,  and  was 
in  fact  done  by  their  workmen.  Everything  showed  not  a  demise 
of  the  soil,  but  a  mere  permission  to  do  certain  acts  \\]n>\\  it.  The 
appellants  had  no  more  real  occupation,  in  the  legal  sense  of  the 
phrase,  than  had  a  lodger  in  a  house,  or  a  visitor  in  an  hotel. 

Then  as  to  the  cases:  in  Juy.  v.  MorrUov,  1  El.  &  lU.  JfiO, 
there  was  a  .ship-building  yard  on  the  bank  of  a  navigabhj  river; 
a  floating  dock  was  in  the  river  attached  Ity  chains  to  tlio  yard. 
The  owner  of  the  yard  and  this  llmitiiig  dock  was  rated  lo  tlu; 
poor  for  his  "  river  frontage  with  lloating  dock  attached  ;  "  but  the 
•  'ouit  h'dd  that  no  rale  was  to  be  hn'ied  in  respect  of  the  lloating 
'lock,  which  could  not  lu;  considered  accessory  to  I  lie  yard. 
[Lord  I'.i.ACKliruN.  — 'J'lial  was  no  occupat  ion  el'  ]iart  of  the  soil.] 
In  F<,rrest  v.  The  Oven^rr^  nf  Grenivich,  S  I'.l.  c^-,  151.  800,  tlu! 
rate  was  upheld  because  the  barge  was  iieimanently  attached  to 
Ilie  shore  and  grounded  at  low  water  on  the  bed  of  the  river; 
and    Lord    C.VMir.Ei.L    (at    p.     899)    expressly    referred    to    these 
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mattc'vs  as  the  yvmuul  of    li;i1»ility.      r)iit  in   WatJcins  \. 
[*  l!r>7]    '  JnhdhUxnis  of  Milton,   L.    11.   .".  C^).  1>.  .".50,  a  grant  of  a 

]>einiission  to  use  tbo  nuuirings  of  ilie  Conservators  on 
comlilion  of  paying  an  annual  sum  of  £30  towards  the  exi)ense  of 
maintaining  and  repairing  the  moorings  —  similar  facts  not  exist- 
ing—  the  permission  was  held  not  to  amount  to  a  demise,  so  as 
to  render  the  person  who  had  the  permission  liable  to  be  rated. 
Jifj.  V.  Lcitli,  1  J-'l.  &  Bl.  121,  appeared  at  first  sight  to  he  favour- 
able to  this  rating,  Imt  there  all  the  barges  which  formed  \.\\o. 
landing-pier  of  a  steamboat  company,  were  held  in  their  position 
by  being  firmly  bolted  into  a  wharf  wall,  and  the  rate  was  made 
on  the  land  and  premises,  which  were  undoubtedly  rateable,  but 
even  there,  Mr.  Justice  Wight.max  said  (1  Kl.  &  Bl.  1.39)  :  "  Had 
the  rate  been  laid  on  the  barges  only,  as  distinct  from  the 
land,  I  should  have  paused  before  1  affirmed  it;"  but  they  were- 
leally  made  to  form  an  extension  of  the  land  by  being  solidly 
and  firmly  connected  with  it.  And  that  particular  reason  for 
upholding  the  rate  in  that  case,  is  explained  by  the  case  of  Bey. 
V.  Morrison,  which  almost  immediately  follows  it,  and  shows 
that  where  there  was  no  such  fixed  and  immoveable  connection 
■with  the  land,  the  floating  dock  was  not  rateable.  In  Allan  v. 
Overseers  of  Liverpool,  L.  E.  9  Q.  B.  ISO,  the  Mersey  Docks 
lioard  granted  the  use  of  certain  warehouses  to  the  steamships  of 
the  appellant;  they  formed  part  of  the  land  of  the  Dock  Board, 
but  the  board  there,  like  the  Conservators  here,  reserved  the 
jjower  of  putting  an  end  at  pleasure  to  the  use  of  these  warehouses 
l)y  the  appellant,  and  so  he  was  held  not  to  be  an  occupier,  the 
Commissioners  of  the  Mersey  Docks  not  having  parted  with  their 
exclusive  possession  of  the  warehouses.  And  a  similar  decision 
was  pronounced  in  Inman  v.  Kirkdale,  L.  B.  9  Q.  B.  1<S6.  In 
London  o.iul  North  Western  Raihvay  Companij  v.  Bvehmaster, 
I^  E.  10  Q.  B.  70,  the  directors  of  the  company,  owners  of  sonu' 
stables  that  stood  within  the  gates  of  one  of  their  stations,  granted 
])ermission  to  certain  coal  owners  to  use  their  stables,  on  the  pay- 
ment of  a  monthly  rent,  with  an  undertaking  to  deliver  up  the 
stables  at  a  month's  notice,  and  the  directors  were  treated  as  the 

occupiers  of   the  stables,  and  were  held    to   be    properly 
[*26S]  rated:  the  *  coal  owners  being  mere  licensees  permitted  to 

use  the  stables.      When  the  present  case  was  before  the 
Court  of  Common  Pleas  (L.  B.  IOC.  V.  .504),  it  was  lidd  tjiat  tlu- 


::.  C.  VOL.  XXII.]       SECT.  I.  —  WHAT    PERSONS    ARE    LIABLE.  509 

No.  5.  —  Cory  and  others  v.  Bristow,  2  App.  Cas.  268,  269. 

plaintiffs  were  not  liable  to  be  rated,  for  that  they  had  not  an 
exclusive  occupation  of  any  portion  of  the  soil  of  the  river,  but 
nierely  a  licence  to  attach  their  vessel  to  the  moorings  at  the 
pleasure  of  the  Conservators.  It  is  submitted  that  that  was  tlie 
tine  construction  of  the  resolution,  and  no  other  could  properlv 
he  given  to  it,  since  the  Conservators  had  no  power  to  demise  any 
[)art  of  the  soil  or  bed  of  the  river.  Even  the  Crown  itself  had 
no  })ower  any  more  than  a  subject  to  use  the  soil  or  bed  of  the 
river  to  any  purpose  amounting  to  a  nuisance.  The  Attornet/- 
(Iciural  V.    Johnson,   Wils.    Ch.    Cas.    (ST. 

This  is  only  a  rehearing  of  the  case  of  Gonj  v.  Churchwardens 
■of  Greemvich,  L.  R  7  C.  P.  499,  where  it  was  held  tliat  the 
derrick  was  not  liable  to  be  rated,  and  it  is  submitted  that  that 
•decision  was  correct. 

Mr.  Brown,  Q.  C. ,  and  Mr.  Oswald,  for  the  respondent,  were 
not  called  on  to  address  the  House. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  the  cjuestion  raised  by  this  a2:)peal  is  whether  the 
appellants  are  rateable  to  the  relief  of  the  poor  of  the  parish  of 
Greenwich  imder  a  rate  or  assessment  which  has  l)cen  made 
against  them.  In  the  assessment,  the  description  of  tlie  property 
rated  is  thus  given  :  —  First,  "  Moorings  to  which  coal  derrick  and 
apparatus,  Atlas  No.  1,  are  moored  to  lied  of  river;"  Second, 
"  Moorings  to  which  coal  derrick  and  apparatus.  No.  2,  are 
moored  to  bed  of  river;"  so  that  the  subject-matter,  in  respect 
of  which  the  appellants  are  said  to  be  rateable,  is,  certain  moor- 
ings by  which  a  certain  coal  derrick  is  moored  to  the  bed  of  the 
river  Thames. 

Now,  my  Lords,  in  order  to  place  tlie  facts  of  tlic  case  upon  a 
<listinct  footing,  and  to  distinguish  them  from  one  or  two  author- 
ities which  have  been  very  mucli  pressed  upon  your  Lordships,  [ 
will  direct  your  Lordships'  attention  to  the  statement  in  the  case 
as  to  tlie  nature  of  these  moorings. 

With  regard  to  Atlas  No.  1,  the  case  states  that  it  is 
"  moored  *  or  retained  at  the  s]K)t  where  she  lloats  in  the  [*'J(i!)| 
following  way,   viz.,  by  two  singh;  ihike  anchojs  on   Mn^ 
side  nearest  the  shore,  by  two  stones  on  the  channel  side,  and  by 
two  stream  anchors,  one  at  her  head,  and  the  f)ther  at  her  stern. " 
It  is  also  stated  that  having    been   fornieilv   in  iinolher    position 
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than  that  which  she  now  occupies,  in  moving  her  from  tlie  former 
position,  tlio  four  anchors  and  the  chain  cables  by  whicli  slie  had 
then  been  attached  to  tlie  mooring  were  removed  with  her,  and 
two  of  them  were  put  down  again  in  mooring  her  at  her  present 
moorings,  and  that  tliose  two  are  two  of  tlie  four  to  whicli  I  have 
already  referred.  It  is  stated  in  paragraph  12  that  the  moorings, 
as  actually  laid  down  for  Atlas  No.  1,  consist  of  "  four  anchors 
and  two  stones  "  and  that  of  those  anchors  "  the  two  named  in 
paragraph  8,"  that  is  to  say,  the  two  which  had  followed  her  from 
the  place  where  she  previously  had  been  moored,  which  had  been 
taken  on-  board  and  brought  with  her,  those  two  are  "  small  and 
of  little  importance. "  "  And  it  is  not  contended  on  the  part  of 
the  defendant  that  any  liability  to  be  rated  in  respect  of  the  soil 
occupied  by  them  attaches  to  the  plaintiffs. "  I  ask  your  Lord- 
ships' attention  to  that,  because  it  appears  that  there  are  two  of 
these  anchors,  which  are  part  of  the  equipment  of  the  ship,  and 
followed  her  from  her  previous  moorings,  and  are  dropped  at  her 
present  moorings,  and  it  is  not  said  that  they  constitute  an}' 
moorings  in  respect  of  w-hich  rateability  will  arise. 

"  But  the  other  two  anchors  are  made  with  only  one  fluke 
each,  and  are  such  as  are  never  used  as  anchors  on  board  ship, 
l)ut  are  only  used  for  permanent  moorings.  Anchors  with  one 
fluke  could  not  be  trusted  to  take  the  ground  when  dropped  in  the 
ordinary  way.  In  laying  down  each  of  these  anchors,  a  hole  was 
dredged  out  large  enough  to  contain  the  whole  of  the  anchor,  and 
to  a  depth  between  seven  and  eight  feet  below  the  bed  of  the 
river.  The  anchor  was  then  carefully  laid  on  with  the  fluke 
downwards,  and  the  hole  was  afterwards  filled  up  to  the  level  of 
the  bed  of  the  river  with  ballast,  which  lies  all  round  and  over 
the  anchor,  through  which  ballast  the  chain  cable  is  led  up  to  the 
derrick. " 

Then  the  1.3th  paragraph  states,  "  The  tw^o  stones  used  are  each 
of  them  about  seven  feet  long  by  five  wide  and  three  thick.  In 
order  to  put  each  of  these  in  their  places  a  hole  was 
[*  270]  dredged  out  *  large  enough  to  contain  the  stone,  and  about 
seven  feet  deep.  The  stone  was  then  let  down  into  the 
hole,  and  the  hole  then  filled  up  to  the  level  of  the  bed  of  the 
river  with  ballast.  There  is  about  a  four  feet  thickness  of  ballast 
on  each  stone,  and  about  seventy  tons  of  ballast  are  used  in  each 
hole,  a  chain  cable  is  led  up  through  the  ballast  to  the  derrick. 
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The  moorings  formed  by  these  two  anchors  and  stones  are  as  firnL 
mooi'ings  as  it  is  possible  to  place  in  the  river.  It  is  quite  impos- 
sible that  the  derrick  using  them  can  weigh  them  in  the  ordinary 
way  in  which  ships  weigh  anchor.  If  the  derrick  had  to  be 
moved,  it  could  only  be  by  casting  oft'  the  caliles  and  leaving  these 
anchors  and  stones  behind. " 

Now,  my  Lords,  by  whom  was  this  work  done  of  embedding 
these  moorings  in  the  soil  of  the  river  ?  That  is  stated  in  the 
11th  paragraph  —  "  Instead  of  themselves  laying  down  the  moor- 
ings contemplated  by  the  said  resolution  "  (to  that  I  shall  after- 
wards have  to  refer  —  it  is  the  resolution  authorising  this  work), 
"  the  plaintiffs  caused  and  procured  the  necessary  work  to  be  dtnie 
by  the  workmen  of  the  said  Conservators,  and  paid  the  said 
Conservators  the  whole  of  the  costs  and  charges  of  the  materials 
and  labour  expended  in  and  about  the  same. "  Therefore  your 
Lordships  will  take  it  that  it  is  just  as  if  the  present  appellants 
had  themselves,  by  their  owii  servants,  purcliased  the  materials 
which  were  necessary  for  these  moorings,  and  then  by  permission 
of  those  who  could  authorise  them,  laid  the  moorings  down  in  the 
bed  of  the 'river. 

With  regard  to  the  other  moorings,  there  is  scnne  difference  in 
the  way  in  which  they  have  been  made.  As  to  them,  your  Lord- 
ships find  this  statement  in  the  16th  paragraph  :  '"'  The  material 
position  of  the  moorings  of  '  Atlas  No.  2  '  consists  of  two  anchois, 
similar  to  the  anchors  mentioned  in  paragraph  12,  but  liaving 
iron  instead  of  wooden  stocks,"  "  Imt  instead  of  the  stones  used 
for  '  Atlas  No.  1  '  two  large  fan-shaped  screws  have  been  used. 
These  are  screwed  into  the  bed  (jf  the  river  to  a  depth  of  ten  feet, 
in  the  manner  shown  upon  the  plan  marked  '  A, '  annexed  hereto, 
which  is  to  be  taken  as  part  of  this  case.  These  screws,  together 
with  the  two  single  fluke  anchors,  form  moorings  as  permanent 
as  those  used  for  '  Atlas  No.  1,'  and  it  would  be  equally  impos- 
sible for  the  derrick  using  them  to  weigh  them  in  the  ordinary 
way. " 

*  Those,  my  Lords,  being  the  facts  with  regard  to  these  [*  271] 
moorings,  I  will  in  the  first  place  ask  your  Lordships  to 
observe  how  completely  they  differ  the  case  from  one  which  was 
referred  to  in  the  argument,  a  case  in  whicli  the  present  appellants 
appear  to  have  been  the  plaintiffs  on  a  former  occasion  against  the 
same  defendants,  the  overseers  and  churchwardens  of  Greenwich. 
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That  case  is  leiKH'ted ;  it  is  Cori/ x.  C/iKrchirardcns  of  Grecinoich, 
L.  K.  7  C.  I*.  4t)l».  The  tacts  of  that  case  were  these:  —  There 
was  a  derrick  which,  as  regards  ihaL  which  was  above  water, 
apjiears  to  have  been  of  the  same  character  as  tliose  which  I  have 
just  mentioned,  and  it  was  moored  in  the  river,  but  it  was  moored 
simplv  in  this  way:  "By  two  single  fluke  anchors  on  the  side 
nearest  tlie  shore,  and  by  two  stones  on  the  channel  side,  and  by 
two  stream  anchors,  one  at  the  head  and  the  other  at  the  stern. 
The  anchors  and  stones  were  merely  dropped  into  tlie  river,  no 
force  being  used  for  the  purpose  of  fastening  either  anchors  or 
■stones.  Before  dropping  tlie  stones,  a  small  quantity  of  ballast 
was  removed  in  the  bed  of  the  river,  so  that  the  stones  might  lie 
flat. "  My  Lords,  under  these  circumstances,  it  was  held  that  the 
moorint^s  were  not  immoveable  from  the  bed  of  the  river,  that 
they  were  only,  as  the  late  Mr.  Justice  Willes  expressed  it,  "  part 
of  the  equipment  of  the  vessel  itself,"  and  that  therefore  there 
were  no  moorings  which  could  be  said  to  be  fixed  to  the  soil  of  the 
river  and  to  be  occupied  as  part  of  the  soil  by  the  plaintiffs. 

That,  my  Lords,  I  think,  puts  aside  that  authority,  and  wall 
•enable  your  Lordships,  having  regard  to  the  facts  which  are  found 
in  the  ja-esent  case,  to  arrive,  as  I  think  you  will,  without  hesi- 
tation, at  the  conclusion  that  you  have  here  moorings  which  arc 
clearly  fixed  into  and  bedded  in  the  soil  of  the  river  Thames,  just 
as  much  as  if  piles  had  been  driven  ten  or  twenty  feet  deep  into 
the  soil,  and  that  if  you  find  any  person  in  occupation  of  those 
moorings,  and  that  occupation  is  a  beneficial  occupation,  the  per- 
son  so  occupying  is  occupying  hereditaments  within  the  statutes 
which  create  chargeability  to  the  assessment  to  the  poor. 

Well,  then,  my  Lords,  there  arises  the  other  question.  Who  is 
the  occupier  of  these  moorings  ?  In  the  first  place,  to  whom  do 
the  moorings  belong  ?  Unquestionably  they  belong  to  the 
[*  272]  present  *  appellants.  They  do  not  belong  to  the  Con- 
servators of  the  river,  they  were  not  paid  for  by  the 
Conservators  ol  the  river,  they  were  provided  by  the  appellants 
<jut  of  their  own  money,  and  put  down  at  their  own  expense. 
And  this  circumstance  differs  the  present  case  most  materially 
from  the  second  case,  which  was  very  much  pressed  in  argument 
upon  your  Lordships.  I  mean  the  case  within  the  jurisdiction  of 
the  Conservators  of  the  rivei',  the  case  of  Wathins  v.  The  Overseers- 
of  Miltorv-next-Gravesend,  L.  R.  3  Q.  B.  350. 
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In  that  case  there  was  a  coal  hulk  which  was  iiioured  iii  the 
river  Thames  for  the  purpose  of  containing  ahout  1600  tons  of 
<joal  which  were  put  out  of  lighters  into  the  hulk  and  then  again 
(listrihuted,  as  occasion  required,  in  other  lighters  when  wanted 
for  use.  This  hulk  was  moored  in  the. river  Thames  within  the 
parish  of  Milton,  near  Gravesend,  and  it  was  moored  in  this  way  : 
There  were  two  screw  piles  driven  into  the  bed  of  the  river, 
driven  in  by  the  Conservators,  and  belonging  to  the  Conservators, 
and  a  licence  or  permission  was  granted  by  the  Conservators  to 
tlie  owner  of  this  hulk  to  moor  or  attach  his  hulk  to  these  piles 
^n  driven  into  the  bed  of  the  river.  It  does  not  appear  from  the 
i^veenient  in  the  case  that  this  was  an  exclusive  permission  given 
in  tlie  owner  of  this  hulk  only;  and  if  I  were  to  judge  by  the 
agreement  alone,  I  should  have  said  that  it  might  have  been  in 
the  power  of  the  Conservators  either  to  have  attached  a  vessel  of 
their  own,  if  they  had  one,  to  the  same  screw  piles,  or  to  have 
alhjvved  some  other  person  to  attach  a  vessel  or  hulk  of  his. 
However,  I  see  that  tne  learned  Judges  assume  that  it  ought  to  be 
looked  at,  and  therefore  I  prefer  to  look  at  it,  as  if  exclusive  per- 
mission had  been  given  to  the  owner  of  the  liulk  to  attach,  as  in 
point  of  fact  for  several  years  he  had  attached,  his  hulk  to  the  piles. 

But,  my  Lords,  that  case  turns  entirely  upon  this,  tliat  the 
owner  of  the  hulk,  who  was  the  person  rated,  was  not  in  occupa- 
tion of  these  moorings.  The  moorings  were  not  his^ — the  mo(tr- 
iiigs  were  the  moorings  of  the  Conservatois,  and  the  Conservators, 
having  these  moorings  belonging  to  themselves,  gave  liim  the 
permission  to  attach  his  hulk  to  these  moorings.  The  ('ourt  held, 
and  I  will  assume  rightly  held,  because  it  does  nf)t  bear  in  any 
way  upon  the  facts  of  the  present  case,  that  that  was 
merely  a  *  permission  to  attach  the  hulk  to  tlie  moorings  [*  27.'!] 
of  the  Conservators,  and  that  there  was  no  occupation  l>y 
the  owner  of  the  hulk  of  the  moorings  of  the  Conservators. 

My  Lords,  be  that  case  correctly  decided  or  not,  it  has  no  bear- 
ing upon  the  facts  of  the  present  case,  where  your  Lordshijis  find 
moorings  put  down  by  the  appellants,  ])aid  for  liy  tlie  aj)pellants, 
belonging  to  the  appellants,  used  l)y  the  appellants,  and  used  by 
the  appellants  alone,  and  with  regard  to  whicli  either  you  must 
airive,  as  it  seems  to  me,  at  this  eonclusion,  that  th<!y  an;  oeen- 
pied  by  no  person  whatever,  or  if  they  are  occupied  by  any  one, 
lliat  they  are  occupied  by  the  appellants. 
VOL.  xxir.  —  33 
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l>ut,  my  Lords,  it  remains  to  look  more  accurately  at  what  is 
tlie  character  of  the  occupation  of  the  appellants,  and  how  it  is 
that  ihcv  cunii'  to  have  the  occupation  of  these  moorings.  For 
the  piir[iose  of  rating  it  might  indeed  be  suthcient  to  look  at' the 
mere  fact  of  occupation.  .  They  are  found  in  occupation  of  that 
which  is  to  them  a  valuable  occupation  of  this  fixed  property, 
and  arc  therefore  rateable  to  the  relief  of  the  poor,  even  though  it 
might  turn  out  that  their  occupation  is  a  wrongful  one,  or  one  the 
propriety  of  which  they  cannot  justify.  But  when  your  Lord- 
ships look  at  the  circumstances  under  which  they  have  come  into 
that  occupation,  it  appears  to  me  that  their  possession  of  the 
moorings  is  a  rightful  one,  and  is  itself  to  be  designated,  according 
to  the  most  accurate  expression,  an  "  occupation  "  of  the  moorings. 
Their  occupation  arises  in  this  way :  the  Conservators  of  the 
Thames,  as  your  Lordships  well  know,  have,  under  the  Act  of 
1857,  carried  over  to  them,  and  brought  into  their  proprietorship, 
all  the  rights  in  the  bed  and  soil  of  the  river  Thames  which 
belonged  to  the  Crown,  or  which  were  claimed  by  the  Corporation 
of  London.  They  are  made  the  guardians,  as  it  were,  of  the 
navigation  of  the  Thames,  and  the  protectors  of  the  bed  and  soil 
of  the  Thames  for  the  purpose  of  the  navigation.  They  have  cer- 
tain powers  —  very  large  powers — given  to  them  for  tlie  protec- 
tion of  the  navigation ;  they  have  certain  powers  for  making 
bye-laws  to  protect  the  navigation ;  they  have  powers  to  make 
piers  and  landing-places  for  the  accommodation  of  the  public;  and 
they  have  powers  to  authorise  riparian  owners  to  make  landing- 
places,  aiul  wharves,  and  jetties,  and  to  put  down  mooring 
[*274]  chains  *and  moorings  for  the  better  and  more  convenient 
enjoyment  of,  and  access  to,  their  lands. 

The  course  which  in  this  particular  case  appears  to  have  been 
taken  was  this :  —  An  application  being  made  by  the  appellants, 
Messrs.  Cory  &  Son,  to  the  Conservators,  a  resolution  was  passed 
in  these  words:  "  That  permission  be  given  to  Messrs.  Cory  &  Son 
10  lay  down  moorings  (at  which  they  may  place  derrick  hulk) 
immediately  opposite  the  sluice  next  eastwards  of  Angerstein's 
Wharf,  East  Greenwich,  and  510  feet  from  the  river  wall  at  the 
sluice  as  per  fdan,  the  work  to  be  done  to  the  satisfaction  of  the 
Conservators  of  the  Kiver  Thames  and  under  the  inspection  of 
the  harbour  master,  and  to  remain  on  the  following  conditions 
being   agreed   to   and   observed   by  Messrs.   Cory,  viz.,  that  the 
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accommodation  be  assessed,  and  the  rent  paid  thereon, "  that  is  to 
say,  that  the  clause  of  the  Act  of  Parliament  should  be  complied 
with  which  provided  that  none  of  these  permissions  should  he 
given  to  any  riparian  proprietor  as  a  matter  of  favour  or  of  indul- 
gence, but  merely  upon  the  proper  assessment  by  the  proper  otlicer 
as  to  the  value  of  the  permission  given ;  "  that  the  hulk  be  nut 
used  for  the  purpose  of  storing  coals ;  that  it  be  for  the  general 
use  of  the  coal  trade,  but  the  barges  to  or  from  the  hulk  be  in  all 
cases  towed  by  a  steam  tug  to  or  from  the  Custom  House,  London ; 
that  all  vessels  leave  the  hulk  immediately  after  being  discharged, 
and  that  sailing  colliers  when  discharged  be  towed  away  to  such 
part  of  the  river  as  the  harbour  master  may  direct,  and  in  all 
other  respects  to  be  worked  to  the  satisfaction  of  the  Conservators 
under  the  inspection  of  the  harbour  master;  and  with  the  full 
understanding  on  the  part  of  Messrs.  Cory,  that  if  at  any  time 
hereafter  it  shall  be  found  by  the  Conservators  inexpedient  to 
permit  the  moorings  for  the  derrick  hulks  to  remain  in  tliat  or 
any  other  part  of  the  river,  the  Conservators  will,  under  the 
powers  vested  in  them  by  the  91st  section  of  the  Thames  Con- 
servancy Act,  cause  the  same  to  be  removed, "  that  is  to  say, 
Me'isrs.  Cory  are  warned  at  the  end  of  this  agreement  that  the 
Conservators  will  retain  the  statutory  right  given  them  by  the 
91st  section  of  the  Thames  Conservancy  Act  of  causing  tlie  moor- 
ings at  any  time  they  think  lit  to  be  removed  on  giving  a  week's. 
notice;  but,  subject  to  that  right  of  removing  them  by 
their  statutory  power  at  a  week's  *  notice,  the  moorings  [*  27")] 
will  be  allowed  to  remain,  the  rent  assessed  upoii  them 
being  regularly  paid. 

Now,  my  Lords,  as  T  read  that,  putting  aside  the  words  and 
looking  at  the  real  substance  of  the  transaction,  I  cannot  look 
upon  it  as  otherwise  than  an  exercise  on  the  part  of  the  Conserva- 
t(jrs  of  their  parliamentary  powers,  by  giving  to  Messrs.  Cory  a 
right  to  lay  down  these  moorings,  and  also  a  right,  after  the  moor- 
ings are  laid  down,  to  occupy  them  through  the  instnuiKuitality 
of  this  deiTick,  until,  in  the  exercise  of  the  same  parliamentary 
})owcrs,  and  upon  a  week's  notice  being  given  (Ik-  ( 'onsciviilnrs 
shall  remove  them  from  their  occupation. 

Therefore  it  seems  to  me  that  your  Lordshijis  have  here  a  (ixcd 
property  found  in  the  occupation  of  the  Messrs.  Cory,  to  an  occu-. 
pation  of   which   fixed  properl,y  no  person  else  can  sot  up  any 
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iljiim,  iiiid  that  done  under  an  exercise  by  the  Conserviitor.s  oi 
powers  which  appear  to  me  to  provide  for  and  to  authorise,  if  it 
were  necessary  to  tiiul  authority  Tor  it,  an  occupation  of  that  par- 
ti cuh\r  kind. 

On  the  whok',  ujy  Lord.-;,  1  uiu.>?t  .say  I  am  entirely  .^atisHcd 
with  the  unanimous  judgment  of  the  learned  Judges  of  the  Court 
of  Appeal,  and  1  submit,  therefore,  to  your  Lordships  that  this 
being  a  case  of  error,  judgment  here,  also,  should  pass  for  the 
defendant  in  error. 

Lord  Hatherlev  :  — 

My  Lords,  I  take  the  same  view  of  this  case  which  has  been 
expressed  by  my  noble  and  learned  friend  on  the  woolsack. 

The  two  questions  to  which,  as  it  appears  to  me,  we  have  to 
direct  our  attention,  and  to  which,  indeed,  our  attention  has  been 
most  ably  directed  by  Mr.  Thesiger  and  Mr.  Patchett  are  these : 
First,  What  is  the  nature  of  the  interest  conferred  by  the  agree- 
ment or  permission  set  forth  in  the  case  before  us ;  and  secondly, 
when  we  .have  ascertained  the  character  of  that  interest,  what  is 
the  nature  of  the  occupation  which  has  been  exercised  l)y  the 
appellants  in  this  case  ? 

As  Lord  Campbell  expresses  it  in  one  of  the  ca.ses  last  cited, 
Forrest  v.  TJic  Overseers  of  Greeiivdch,  8  El.  &  El.  at  p. 
[*276]  900,  as  *  regards  the  nature  of  the  occupation  the  question 
is,  whether  it  be  "  a  permanent  and  profitable  occupation 
of  land  within  the  parish  "  which  .seeks  to  assess  the  person  in 
resf)ect  of  such  occupation.  As  regards  the  interest  of  the  person 
■who  is  .so  to  be  rated  it  must  be  an  interest  in  himself  exclu- 
siveh'.  On  the  first  part  the  argument  turned  upon  the  latter 
branch  of  the  case,  namely,  whether  the  appellants  had  got  such 
an  occupation  under  this  instrument  as  would  make  them  liable 
to  rating.  I  apprehend  that  in  ascertaining  the  answer  to  that 
question  the  Courts  have  not  meant  by  the  term  "  exclusively  " 
that  the  interest  may  not  be  determined  on  certain  terms  and  con- 
ditions, but  merely  that  the  person  so  occupying  should  have  the 
right  unattended  by  a  simultaneous  right  of  any  other  person  in 
respect  of  the  same  subject-matter. 

An  illustration  has  been  given  in  the  course  of  the  argument, 
which  is  commonly  given  in  cases  of  this  character,  that  of  a 
landlord  of  an  hotel,  or  the  landlord  of  a  lodging-house,  in  which 


i:.  C.  VOL.  XXII.]      SECT.  I. — WHAT   PERSONS   ARE   LIABLE.  517 

No.  5.  —  Cory  and  others  v.  Bristow,  2  App.  Cas.  276,  277. 


case,  although  a  person  sleeping  at  the  hotel  may  have  the  exclu- 
sive use  of  his  bedroom  for  tlie  night,  or  the  exclusive  use  of  a 
sitting-room  during  the  day,  or  a  lodger  the  exclusive  use  of  the 
chambers  he  occupies,  still  there  is  a  concurrent  right  reserved  bv 
the  landlord  of  the  hotel  or  the  person  who  lets  the  lodgings,  of 
using  the  hotel  or  lodging-house  for  whatever  purposes  he  mav 
think  tit  for  managing  the  establishment  and  all  purposes  con- 
nected with  it.  That  is  not  such  an  occupation  on  the  part  of 
the  lodger  or  the  guest  at  the  hotel  as  would  make  hiui  liable  t(t 
be  rated. 

But  in  the  present  case  all  the  argument  has  turned  u})()n  this, 
that  independently  of  the  question  whether  or  not  tliis  be  a 
licence  or  in  the  nature  of  a  demise,  inasmuch  as  there  are  certain 
bye-laws  which  may  be  made  from  time  to  time  by  the  Conserva- 
tors, who  have  given  this  permission,  and  inasmuch  as  by  the 
91st  section  of  the  Act  the  power  of  any  person  to  have  this 
beneficial  occupation  may  be  determined  on  a  week's  notice,  tiiere- 
fore,  there  is  not  conferred  on  the  Messrs.  Cory  the  exclusive  jios- 
session  of  these  mocn-ing  chains  which  they  have  been  permitted 
to  place  in  the  river  as  is  described  in  the  case.  I  apprehend,  my 
Lords,  that  it  would  be  a  confusion  of  ideas  to  say  that  it  inter- 
fen'.,-?  with  the  exclusive  possession  any  more  than  a  right 
of  re-entry  on  the  part  *  of  a  landlord  in  certain  given  [*277] 
events  could  be  said  to  interfere  in  any  way  with  the  right 
of  the  tenant  during  the  time  he  is  holding.  He  is  in  l)enelicial 
occupation  for  a  term,  though  that  term  is  limited  by  C(!rtain  con- 
tingencies which  may  possildy  determine  his  interest  at  an  enrlicr 
})eriod. 

Now,  my  Lords,  what  is  done  by  this  agreement?  A  j)erniis- 
sion  is  granted  to  Mr.  Cory  to  lay  down  mooring  chains  acc( puling 
to  the  powers  vested  in  the  Conservators  i)ursuant  to  the  TiSih 
section  of  the  Act;  and  when  laid  <lo\vn  they  arc  to  remain.  He 
is  to  do  that  at  his  own  expense,  and  be  is  lo  do  it  (o  (be  s;ilis- 
f.iction  of  the  otficers  ai)])ointed  for  that  ])ur])os(;  ]»y  the  Conscrva- 
tois,  a  phrase  which  would  not  be  used  with  res])ect  to  ;niy  wojk 
they  were  to  d<^  themselves.  That  approbation  is  to  be  oliinincil, 
because  the  person  who  is  to  do  this  work  is  a  ])erson  who  is  to 
make  his  mooring  chains  in  such  a  manner  as  w(»nld  Ik-  satisfac- 
tory  to  the  Conservators,  and  when  he  has  doiif  that  they  nuist 
reniiiiii,  unless  a  notice  be  given   ]iuisnaiit  to  fhc  Olst   S(;ction,  or 
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unless  a  change  is  niadc  l>y  tin-  liye-laws,  he  being  suhjecl,  })us- 
sibly,  to  the  bye-laws  which  may  be  made  by  tlie  Conservators 
for  the  better  regulation  of  their  business.  But  independently  of 
these  bye-laws,  independently  of  anything  arising  u})on  tlie  91st 
section,  the  mooring  chains  are  to  remain,  and  during  the  wliole 
of  that  time  he  is  in  exclusive  possession  and  in  permanent  pos- 
session in  the  sense  in  which  that  word  is  used  in  cases  of  this 
description,  and  in  profitable  possession.  I  canimt  tiiul  anything 
on  the  face  of  the  instrument  that  can  intimate  any  doubt  at  all 
upon  that  being  the  character  of  his  possession,  the  remaining  of 
these  mooring  chains,  of  which  lie  is  to  make  use,  being  secured 
to  him  subject  only  to  those  contingencies  which  he  has  agreed 
upon,  but  the  possession  being  full  and  complete  until  those  con- 
tingencies occur. 

It  was  observed  by  Mr.  Patchett,  just  now,  that  in  Watbim' 
Case,  L.  E.  3  Q.  B.  350,  the  Conservators  did  tlie  work,  and  he 
said,  "  So  they  did  here  "  ;  but  that  really  is  a  fallacy,  and  a 
transparent  fallacy.  They  did  not  do  any  poition  of  the  work 
liere ;  it  was  simply  that  instead  of  hiring  another  set  of  lal)ourers 
the  Messrs.  Cory  hired  the  labourers  of  the  Conservators,  which  I 
apprehend  they  were  at  perfect  liberty  to  do,  if  the  Con- 
[*  278]  servators  w^ere  willing  that  they  *  should  be  so  employed  : 
and  tliey  paid  the  Conservators  for  those  labourers  whom 
they  so  employed  in  execution  of  the  work.  In  other  words,  the 
^lessrs.  Cory  did  the  work  through  the  medium  of  employing  a 
particular  agency ;  that  agency  makes  no  difference  in  their  posi- 
tion. The  work  was  entirely  done  by  the  Messrs.  Cory,  and  they 
liaving  done  this  work,  all  the  other  conditions  in  the  agreement 
were  also  fulfilled,  one  of  which  was  that  the  rent  was  to  be 
assessed  in  the  course  provided  by  the  Act,  which  was  done,  and 
it  was  assessed  at  a  tolerably  high  figure.  All  that  having  been 
done,  it  seems  to  me  that  Messrs.  Cory  became  the  owners,  and, 
subject  to  the  events  which  might  determine  the  ownership  under 
the  permission,  the  sole  and  complete  owners  of  this  profital)le 
tenement. 

Tlien  the  question  arises,  are  the  Messrs.  Cory  the  owners  in 
the  sense  of  being  occupiers  of  land  situate  within  the  parish? 
My  Lords,  I  can  have  no  doubt  upon  that  point  when  I  look  at 
the  nature  and  the  character  of  these  mooring  chains.  They  are 
de.scribed  in  the  papers  before  us,  and  the  case  is  thereby  at  once 


li.  C.  VOL.  XXII.]       SECT.  I. — WHAT    PERSONS    ARE   LIABLE.  519 

No.  5.  —  Cory  and  others  v.  Bristow,  2  App.  Cas.  278,  279. 


<liffered-from  two  or  three  of  the  cases  which  have  been  cited,  one 
l)eing  with  reference  to  a  floating  dock,  and  another  being  with 
reference  to  an  arrangement  by  which  these  mooring  chains  were 
sunk  as  they  were  sunk  here,  but  fixed  so  far  less  than  here,  that 
they  were  capable  of  being  moved  like  other  anchors,  whereas 
liere  they  were  sunk  and  fixed,  and  would  have  to  be  hauled  up 
by  means  of  machinery  in  a  derrick.  That  alters  the  present  case 
from  the  case  of  a  floating  dock  which  is,  as  it  were,  a  vessel 
floating  about  upon  the  water,  and  which  cannot  be  said  to  have 
any  immoveability  whatever  in  any  given  parish,  and  so  can 
hardly  be  subject  to  rates.  The  circumstance  in  tlie  other  case 
that  the  derrick  itself,  by  its  own  instrumentality,  could  haul 
up  the  stones  and  mooring  chains  just  as  it  could  any  anchor, 
reduced  it  again  to  the  case  of  a  ship,  of  which  it  could  not  be 
predicated  that  it  occupied  land  situated  within  a  parish.  But 
here  we  are  told  by  the  case  itself  that  the  derrick  cannot  be 
removed  at  all  except  by  slipping  its  chains  and  cajoles,  because 
the  stones  and  the  rest  of  the  apparatus  are  so  fixed  in  the  bed  of 
the  river  as  to  prevent  their  being  hauled  up  or  got  up,  except  by 
some  much  more  energetic  mode  of  removal.  It  is  not  a 
nice  question  here,  as  was  *  said  in  part  of  the  argument,  [*  279] 
between  the  possibility  of  moving  a  more  or  a  less  great 
weight,  but  tliese  circumstances  indicate  the  intention,  from  the 
very  first,  of  all  the  parties  to  the  agreement  that  it  should  lie  a 
fixed  and  permanent  mooring  chain,  subject  only  to  such  con- 
tingencies as  might  arise  in  IIk;  execution  of  the  works  of  tiie 
Conservators,  if  anything  should  occur  to  require  its  removal. 

My  Lords,  I  think  that  none  of  the  cases  has  been  in  the  slight- 
est degree  brought  up  to  such  a  case  as  we  have  here  before  us.  \ 
cannot  have  any  doubt  whatever  that  there  is  a  permanent  bene- 
ficial interest  liable  to  be  divested  in  certain  given  contingencicfs 
as  I  have  described,  tliat  it  is  a  valuable  and  an  exclusive  iiilei'- 
<3st,  and  tliat  it  is  an  interest  situate  in  the  bed  of  tiie  river  within 
the  ];arish  of  Greenwich;  and  therefore  that  it  is  liable  to  be 
I'ated. 

Lord  O'IIaoan  :  — 

My  Lords,  in  this  case  there  is  no  real  conflict  abuut  legal  prin- 
ciple. All  the  Judges  of  the  Courts  below  have  agreed  as  to  the 
grounds  of  v.'itiMbilitv. 


r,20  UATINC. 

Ko.  5.  -   Cory  and  others  v.  Bristow,  2  App.  Cas   279.  280. 

Tho  occupation  to  which  it  is  attacht'd  iiiiist  be  an  actual,  an 
I'XcUisive,  and  a  pioHtable  occupation.  The  only  (luestimi  is, 
whether  the  Messrs.  Cory  had  such  an  occupation  {  1  think  tlicy 
clearly  had,  and  were  therefore  liable  to  be  rated. 

It  is  not  necessary  to  consider  the  nature  of  the  powers  of  the 
Conservators  for  the  purpose  of  the  argument;  but  if  it  were,  1 
have  no  doubt  that  they  acted  within  those  powers  in  their  deal- 
ings with  the  appellants.  Under  the  50th  section  of  the  statute 
they  had  vested  in  them  all  tiie  interests  of  the  Corporation  of 
London  and  the  Crown  in  "  tlie  bed  and  soil  "  of  the  river 
Thames,  with  authority  to  make  jetties,  piers,  and  landing-placas, 
and  to  permit  the  construction  of  such  moorings  as  are  the  sul)ject 
of  our  inquiry. 

Exercising  their  statutable  powers,  they  entered  into  a  bargain 
that,  for  certain  considerations,  the  Messrs.  Cory  should  have 
liberty  to  plant  their  moorings  in  the  bed  and  soil  of  the  river, 
with  an  understanding  that  if  the  Conservators  should  at  any  time 
find  it  inexpedient  to  permit  those  moorings  to  remain, 
[*  280]  they  might  *  cause  their  removal  under  the  91st  section  of 
the  Thames  Conservancy  Act,  by  giving  a  week's  notice. 
The  Messrs.  Cory  proceeded  with  their  work,  and  completed  a 
large  and  costly  erection,  digging  down  several  feet  in  the  bed  of 
the  river,  filling  the  excavation  with  great  stones,  passing  heavy 
chains  through  them,  and  piling  on  the  whole  some  seventy 
tons  of  V)allast.  All  this  was  done  with  their  ow^n  money  and 
under  their  own  control,  and  the  erection  so  completed  was  their 
own  property.  The  Conservators  did  not  spend  a  penny  or  do  an 
act  in  the  course  of  the  construction,  or  meddle  in  any  way  with 
it  when  it  was  completed.  It  remained  in  the  hands  and  under 
the  full  dominion  of  those  who  had  created  it,  subject  to  tlie  right 
of  removal  of  the  Conservators,  when  they  might  find  it  desirable 
to  fulfil  the  statutable  conditions  for  that  purpose. 

In  this  state  of  undisputed  facts,  it  appears  to  me  that  the 
Messrs.  Corj^  had  an  occupation,  an  actual  occupation,  an  occupa- 
tion of  a  very  real  and  substantial  kind,  and  an  occupation  which 
was  not  merely  actual  but  rightful,  fairly  purchased,  and  war- 
ranted by  law.  If  the  occupation  was  not  in  them,  it  was  in 
nobody ;  and  I  cannot,  in  my  view  of  the  circumstances,  concur 
with  .some  of  the  learned  Judges  in  holding  that  the  occupation, 
actual  or  constructive,  remained  in  tlie  C(v.isevvators.      If.  1  v  tlioir 
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permission,  a  great  stage  had  been  put  upon  piles  driven  into  the 
river's  bed  for  twenty  or  thirty  feet,  to  which  the  Messrs.  Cory 
only  could  have  access  as  they  only  had  erected  it,  or  if  a  <'reat 
liouse  had  been  built  with  the  same  licence  and  in  the  same  way, 
having  its  foundations  in  the  river,  the  Conservators  might  as 
well  have  been  called  the  occupants  of  botli,  though  neither 
belonged  to  them,  and  upon  neither  could  they  have  entered  for  a 
moment. 

There  was,  therefore,  in  my  judgment,  an  actual  occupation  in 
the  Messrs.  Cory,  and  if  their  occupation  was  actual,  it  was  exclu- 
sive. The  licence  or  permission,  call  it  what  you  will,  under 
which  the  moorings  were  created,  was  not  to  be  capriciously 
determined  at  any  instant,  or  without  the  formal  notice  prescribed 
by  the  statute ;  and  until  that  lujtice  was  given,  the  Conservators, 
it'  they  had  ventured  to  intrude  u])on  them,  would  have  acted 
illegally  and  been  liable  to  answer  in  an  action.  For  the  time, 
and  subject  to  the  conditions,  the  Messrs.  Cory  were  ex- 
clusive occupants  as  completely  *  as  if  tlieir  oceu])atittn  [*281] 
had  lieen  of  their  own  fee  simple  estate. 

Then,  if  the  occupation  was  actual  and  exclusive,  it  was  con- 
fessedly profitable,  and  so  had  all  the  (qualities  needful  to  render 
the  occupants  subject  to  the  rate. 

I  need  add  nothing  to  the  observations  already  made  upon  the 
autliorities  —  not  one  of  them  appears  to  me  to  sustain  the  appel- 
lants' contention. 

Mr.  Thesiger  ably  urged  the  public  importance  (jf  preserving  in 
tilt!  Conservators  the  control  of  the  river,  and  the  inconvenience 
<if  the  construction  which  would  recognise  the  exclusive  occu- 
pancy of  the  appellants;  and  he  pressed  your  Lordshii»s  to  regai'd 
the  irregular  form  of  the  contract,  spelt  out  from  a  resolution  ami 
a  letter,  as  diminishing  its  force.  But  that  contract,  although 
so  established,  is  clear  and  specitic,  and  the  elTect  of  its  express 
lirnvisions  cannot  l)e  destroyed  because  of  any  allegation  of  its 
interference  with  the  interests  of  commerce.  The  Conservatfirs 
had  perfect  legal  right  to  do  what  they  did  ;  their  hnrgiiin  e(|ually 
l)ound.  them  and  those  witli  whom  tlu;}-  dealt,  and  we  must  acc(!pl 
Its  t(unis  and  their  consequences.  Besides,  T  confess  1  f:iil  to  see 
the  supiM'ior  advantages  in  a  social  point  of  view  of  the  vicfw  oi 
the  aj)pellants,  for  unless  tlie  provision  as  to  this  statutable  notice 
was   a   mere  nullitv^ — -ami   this   has   not  be(;n   asserted  —  it  un- 
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doulitedly  limited  and  suspended  the  control  of  the  Consen-ator."^ 
over  the  bed  nt'  the  river,  and  that  result,  if  an  evil  one,  eould  not 
be  avoided  on  either  view  of  tlie  case. 

On  the  wluile,  I  am  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  ought  to  be  sustained. 

Lurd  1>LACK1!UKN  :  — 

My  Lords,  I  am  of  the  same  opinion. 

Neither  the  Court  of  Common  Pleas  in  this  case,  nor  the  Court 
of  Appe'l,  entertained  any  doubt  that  there  was  an  occupation  of 
land  hplc,  so  that  the  parties  might  be  liable  to  be  rated.  Upon 
that  I  will  only  make  one  remark,  to  show  that  the  case  of 
Messrs.  Cory  against  the  churchwardens  of  Greenwich,  in  which 
the  Court  of  Common  Pleas  had,  upon  this  very  same  rate  and 
very  same  derrick,  decided  that  it  was  not  rateable,  is 
[*  282]  really  not,  in  point  of  *  law,  in  conflict  with  the  decision 
of  the  present  case,  either  as  it  was  determined  by  the 
Court  below,  or  as  it  will  now  be  affirmed  by  your  Lordships. 
The  manner  in  which  the  case  was  raised  was  different,  and  that 
made  a  difference  in  the  result.  In  the  former  case,  Cory  v. 
Churchwardens  of  Gree7ivnch,  L.  R.  7  C.  P.  499,  the  church- 
wardens went  before  the  stipendiary  police  magistrate  and  asked 
him  to  enforce  the  rate.  Upon  hearing  the  case  he  thought  that 
the  Messrs.  Cory  were  rateable,  and  he  did  enforce  the  rate. 
Then  he  was  required  to  state  a  case  for  the  Common  Pleas, 
which  case  he  stated,  giving  powders  (I  suppose  by  con.sent  of  the 
parties)  to  the  Court  of  Common  Pleas  to  draw  all  inferences  of 
fact  from  tha  case  so  stated.  Ho.w  they  came  to  be  so  stated  as 
.they  were  I  do  not  know;  but,  on  the  facts  as  appearing  upon  that 
case,  the  Court  of  Common  Pleas,  as  then  informed,  drew  the 
inference  of  fact  that  this  derrick  was  no  more  occupying  the  land 
than  any  .ship  whose  anchor  has  been  dropped  upon  the  ground, 
and  which  rides  at  anchor,  can  be  said,  in  the  legal  sense  of  the 
term,  to  have  an  occupation  of  the  ground.  If  that  representation 
of  fact  was  right,  the  conclusion  of  law  would  follow,  that  the 
Messr-s.  Cory  did  not  occupy  any  land  and  could  not  be  rated. 
That  much  was  clear.  Whether  or  not  that  conclusion  was 
properly  drawn  from  the  evidence  as  stated  by  the  magistrate  i.s 
not  a  question  now  before  your  Lordships,  and  we  need  not  form 
any  opinion  upon  it.     If  the  representation  of  fact  was  correctly 
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made,  the  conclusion  of  law  that  the  Messrs.  Cory  were  not  rate- 
able would  be  perfectly  irresistible. 

But  now,  my  Lords,  that  having  taken  place  upon  the  very 
same  rate,  the  parties  raised  the  question  in  a  different  wav, 
which  also  they  had  a  right  to  do.  The  magistrate,  after  the 
decision  of  the  Court  of  Common  Pleas,  of  course  refused  to  giant 
his  warrant  of  distress ;  but  the  overseers  had  a  right  under  the 
Act  which  is  commonly  called  Jervis's  Act  to  come  and  <'et  a 
mandamus,  or,  ratlier,  a  rule  in  lieu  of  a  mandamus,  for  the  pur- 
pose of  raising  the  question  before  a  jury,  and  ultimately,  as  they 
have  done  here,  before  this,  the  final  Court  of  Appeal.  That 
course  having  lieen  taken,  an  action  having  been  brought,  the 
facts  were  more  accurately  determined ;  and  what  your 
Lordships  have  now  to  *  do  is  to  see  what  is  the  eftect  of  [*  283] 
the  facts  as  found  and  stated  at  the  trial,  not  as  found  and 
stated  by  the  magistrate  previously.  Taking  the  facts  as  they  are 
found  now,  I  apprehend  that  no  one  of  your  Lordships  could  for  a 
moment  doubt  that  here  there  was  a  complete  occupation  of  the 
soil  I'whoever  it  was  that  occupied  it),  by  the  derrick  occupying 
by  means  of  those  moorings  which  were  fixed  in  the  soil,  I  think 
I  may  say  quite  as  permanently  as  the  foundations  of  an  ordinary 
hou.je  would  be  fixed.  No  doubt  they  were  capable  of  being 
removed  and  taken  up,  and  so  the  foundations  of  a  liouse  would 
be,  ,5till  it  is  clear  that  they  were  fixed  and  occupying  the  soil. 

My  Lords,  the  only  other  question  was,  Who  was  the  occujjier  ? 
Were  the  plaintiffs  merely  persons  having  an  easement  withnut 
occupying,  or  were  they  the  rightful  occupiers?  Upon  tlint,  my 
Lords,  I  do  not  think  it  necessary,  nor  would  it  be  becoming  in 
me,  as  I  was  one  of  the  Judges  in  the  Court  l)elow,  to  say  iimro 
than  tliat  I  have  not  seen  any  reason  to  change  the  opinion 
which  I  then  formed,  as  one  of  tlie  Judges  of  the  Court  of  Appenl. 
namely,  that  tlie  plaintiffs  are  the  occupiers,  and  tluit  as  such 
occupiers  they  are  properly  rateable;  and  that  I  understand  to  bu 
tlie  opinion  of  all  your  Lordships. 

Lord  GoRDox  concuned. 

Judgment  of  the  Court  of  Appral  affirmed  ;  and  appeal  dis- 
missed, with  costs. 
Lords'  Journals,  22nd  Fel>.  1877. 
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ENGLISH    NOTKS. 

Two  points  wero  decided  in  tlie  principal  case,  first,  tliat  tlic  iiKMning!* 
were  themselves  a  rateable  hereditament,  and  secondly  tliat  tlii-  appel- 
lants were  in  occupation  of  the  moorings.  The  decision  that  tlic  moor- 
ings were  a  rateable  hereditament  was  really  a  decision  that  thty  were 
*•  land  "  within  the  meaning  of  the  Poor  Relief  Act,  1601  (43  Eliz.  c. 
1'),  by  virtue  of  which  the  poor-rate  is  imposed.  That  statute  imposes 
thf  rate  on  "every  occupier  of  lands  houses  tithes  impropriate  or  pro- 
priations  of  tithes,  coal-mines  or  saleable  underxvoods,"  the  words  in 
italics  being  now-  repealed  by  the  Hating  Act,  1874  (37  &  38  Vict.  c. 
54,  s.  14),  which  makes  other  provisions  for  the  rating  of  saleable 
underwoods.  By  the  Act  of  1874,  and  others,  certain  forms  of  pro[)- 
erty  not  rateable  under  the  Act  of  1601  have  been  made  rateable;  but, 
generally  speaking,  the  <juestion  of  the  rateability  of  the  occupier  of 
property  depends  simply  upon  the  above  quoted  words  of  the  Act  of 
1601,  so  that  such  property  as  that  in  question  in  the  principal  case, 
and  in  the  cases  referred  to  below,  if  rateable  at  all,  is  rateable  as 
"land." 

In  comparatively  few,  however,  of  the  numerous  cases  as  to  the 
rateability  of  persons  in  respect  of  apparatus  attached  to  land,  where 
such  persons  are  not  otherwise  in  rateable  occupation  of  land,  has  the 
exact  nature  of  the  question  been  as  clearly  pointed  out  as  in  the 
principal  case.  In  such  cases  the  persons  to  whom  the  apparatus 
belongs  have  frequently  been  spoken  of  as  in  occupation  of  land  by  the 
apparatus,  a  turn  of  phrase  which  is  no  doubt  difficult  to  avoid,  but 
which  is  somewhat  confusing  where  the  apparatus  itself  has  become 
*'land"    and  is  itself  the  subject-matter  of  the  rate. 

It  may  apparently  be  stated  as  a  general  proposition  tliat  where 
apparatus  "  permanently  "  attached  to  land  belongs  to  and  is  under 
the  control  of  a  person  who  has  otherwise  no  occupation  of  the  land, 
that  person  is  in  rateable  occupation  of  the  apparatus,  or,  as  it  may  be 
put,  of  the  land  "occupied"  — using  that  expression  now-  in  a  purely 
physical  sense  —  by  the  apparatus. 

Though  "permanence"  is  clearly  recognised  as  one  of  the  elements 
of  occupation  of  this  character,  it  is,  however,  a  little  difficult  to  under- 
stand j)recisely  the  sense  in  which  the  expression  is  used.  It  seems  to 
be  used  more  with  reference  to  the  physical  nature  of  the  attachment 
to  the  ground,  than  to  the  length  of  time  during  which  it  is  to  be 
expected  that  the  apparatus  will  remain  in  situ,  though  that  matter  also 
should  apparently  not  be  disregarded. 

The  proposition  is  borne  out  by  numerous  cases.  Thus  it  was  long 
ago  held,  in  Hex  v.  B"th  rurporation  (1811),  14  East,  609,  13  R.  R. 
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333,  that  the  corporation,  to  whom  water-works  for  the  supplying  of 
the  town  belonged,  were  rateable  net  only  in  respect  of  the  reservoirs, 
but  also  in. respect  of  the  distributing  pipes.  And  it  has  long  been 
settled,  in  accordance  with  this  decision,  that  gas  and  water  companies 
are  rateable  in  respect  of  their  gas  and  water  pipes,  though  they  have 
no  estate  in  the  land  through  which  the  pipes  are  laid,  but  a  mere  right 
to  lay  and  maintain  pipes  in  it:  Hex  v.  Brighton  Gas  Co.  (1826),  5 
B.  &  C.  466,  29  R.  R.  290;  Rex  v.  Chelsea  Waterrvorks  Co.  (1833), 
5  B.  &  Ad.  156,  2  N.  &  M.  767 ;  Reg.  v.  West  Middlesex  Waterworks 
Co.  V1859),  1  El.  &  El.  716,  28  L.  J.  M.  C.  135,  5  Jur.  (K  S.)  1159; 
cf.  Chelsea  Waterworks  Co.  v.  Boivleg  (1851),  17  Q.  B.  358,  20  L. 
J.  Q.  B.  520,  15  Jur.  1129,  where  it  was  held,  distinguishing  the  rating 
caseS;,  that  a  waterworks  company  were  not  assessable  to  the  land  tax 
in  rdspect  of  their  pipes.  Again  in  Electric  Telegraph  Co.  v.  Salford 
Overseers  (1855),  11  Ex.  181,  24  L.  J.  M.  C.  146,  1  Jur.  (N.  S.)  733, 
3  W.  R.  518,  a  telegraph  company  were  held  to  be  rateable  in  respect 
of  their  telegraph  posts,  which  were  placed  at  the  side  of  a  railway,  and 
of  the  wires  supported  by  the  posts,  though  the  railway  company  wei-e 
entitled  by  their  agreement  with  the  telegraph  company  to  shift  tlie 
posts  whenever  it  became  necessary  for  the  convenience  of  the  railway. 
So  ill  Pimlico  Tramway  Co.  v.  Greenwich  Union  (1873),  L.  R.  9  Q. 
B.  ^J,  43  L.  J.  M.  C.  29,  29  L.  T.  605,  22  W.  R.  87,  a  tramway  com- 
pany were  held  to  be  rateable  in  respect  of  their  tram  lines,  which  were 
laid  in  the  streets  under  the  Tramways  Act,  1870.  And  again,  in 
Lancashire  Telephone  Go.  v.  Manchester  Overseers  (C.  A.  1884),  14  Q. 
B.  D.  267,  54  L.  J.  M.  C.  63,  52  L.  T.  793,  33  AV.  R.  203,  49  J.  B. 
724,  a  telephone  company  were  held  to  be  in  rateable  occupation  of 
their  wires,  which  were  attached  to  the  roofs,  chimneys,  and  walls  of 
buildings  over  which  they  passed. 

The  cases  with  reference  to  moorings  and  floating  structures  are 
somewhat  less  uniform  than  those  that  have  been  referred  to.  In  Reg. 
V.  Leith  (1852),  1  El.  &  Bl.  121,  21  L.  J.  M.  C.  119,  16  Jur.  522, 
a  steamboat  company  were  held  to  be  rateable  under  a  local  Act  in 
respect  of  a  floating  pier  belonging  to  them  and  connected  with  ])remises 
abutting  on  the  Thames  of  which  they  were  the  occupiers  in  the  ordi- 
nary sense,  the  pier  being  physically  very  permanently  and  lirnily 
attached  to  the  land.  In  Reg.  v.  Morrison  (1852),  1  Kl.  &  I'd.  150. 
22  L.  J.  M.  C.  14,  17  Jur.  485,  the  occupier  of  a  ship-building  yard  was 
rated  in  respect  of  his  yard  at  a  value  that  included  (he  value  of 
a  floating  dock  which  belonged  to  him,  and  which  was  generally  m 
the  river  opposite  his  premises,  where  it  floated  at  high  water  and 
I  grounded  at  low  water.  The  dock  was  moored  in  the  river  by  cliains, 
i  and  was  also  attached  to  the  yard  by  chains.     The  chains  were  capable 
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of  hoinjT  slackened  to  allow  the  dock  to  be  taken  into  deeper  water, 
wliii'li  oontinually  occurred.  And  sometimes  the  harbour  mastiT  re- 
moved the  dock  from  its  general  position  altogethei'.  Ij;  was  held 
that  the  dock  could  not  be  in  effect  rated  in  tliis  way.  It  may  he 
observed  that,  owing  to  the  position  in  whicli  the  dock  floated,  it  was 
sometimes  in  one  parish  and  sometimes  in  another,  a  circumstance 
that  may  perhaps  have  weighed  with  the  Court.  In  Forrest  v.  Green- 
airh  Overseers  (1858),  8  El.  &  Bl.  890,  27  L.  J.  M.  C.  96,  4  Jur.  (N.  S.) 
480,  G  W.  R.  279,  a  society  of  Thames  watermen  were  held  to  be  rate- 
able in  respect  of  a  floating  pier  in  the  Thames  belonging  to  them,  the 
pier  being  of  a  very  permanent  chai*acter,  and  very  permanently 
attached  to  the  bed  of  the  river.  lu  Watkins  v.  Milto7i-iiext-G raves- 
end  Overseers  (1868),  L.  R.  3  Q.  B.  350,  37  L.  J.  M.  C.  73,  18  L,  T. 
601,  16  W.  R.  1059,  the  appellant  used  moorings  fixed  in  the  bed 
of  the  Thames  by  the  Thames  Conservators,  in  whom  the  bed  of  the 
river  was  vested,  under  a  grant  from  them  of  liberty  and  licence  to 
fasten  a  coal  derrick  to  the  moorings.  Tt  was  held  that  the  appellant 
was  not  in  occupation  of  the  moorings,  on  the  ground  that  under  the 
agreement  he  had  a  mere  licence  from  the  Conservators  to  use  them. 
The  case  turned  therefore  on  a  point  different  from  that  under  consider- 
ation and  is  only  mentioned  here  because  it  related  to  moorings. 

In  Grant  v.  Oxford  Local  Board  (1868),  L.  R.  4  Q.  B.  9,  38  L.  J. 
]\1.  C,  39,  19  L.  T.  378,  17  W.  R.  76,  the  Oxford  University  Boat 
Club  were  possessed  of  a  barge  moored  to  two  posts  fixed  in  the  soil  of 
the  Thames,  which  was  there  owned  by  the  Corporation  of  Oxford. 
The  barge  was  moored  to  the  posts  b}'  means  of  two  iron  rings,  attached 
to  the  barge,  which  passed  loosely  round  the  posts  so  as  to  allow  the 
barge  to  rise' and  fall  with  the  water.  The  posts  had  been  thus  used 
by  the  club  and  hy  them  alone,  for  many  years,  without  any  licence 
from  the  corporation.  There  was  no  evidence  to  show  by  whose 
authority  the  posts  were  placed  in  the  river,  and  no  rent  had  ever  been 
paid  for  their  use.  It  was  held  that  the  club  were  not  rateable  in 
respect  of  the  posts,  apparently  on  the  ground  that  there  was  nothing 
to  show  that  they  had  the  exclusive  enjoyment  of  the  posts.  But  the 
grounds  of  the  decision  are  not  very  easy  to  understand.  In  Con/  v. 
Greenwich  Overseers  (1872),  L.  R.  7  C.P.  499,  41  L.  J.  M.  C.  142, 
27  L.  T.  loO,  Messrs.  Cory  were  held,  as  was  pointed  out  b}'  Lord 
Blackburn  in  the  principal  case,  not  to  be  rateable  in  respect  of  the 
very  moorings  in  question  in  the  principal  case,  upon  a  statement  of 
the  facts  sufficiently  summarized  there  by  Lord  Caiens,  L.  C,  on  the 
ground,  that,  as  the  facts  appeared,  the  moorings  were  mere  moveable 
accessories  of  the  derrick,  which  is  perhaps  equivalent  to  saying  that 
there  was  not  the  necessary  degree  of  permanence  about  the  occupation- 
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Ill  Manchester^  Sheffield,  and  Lincolnshire  Railway  Co.  \.  Klnyston- 
npon-Hull  Union  (C.  A.  1896),  75  L.  T.  127,  GO  J.  P.  789,  the  railway 
coni2)an3'-^wei-e  held  not  to  be  rateable  in  respect  of  a  pontoon  whieli 
they  nsed  as  a  landing  stage  for  a  steam  ferry  across  a  tidal  river. 
The  pontoon  floated  except  at  low  tide,  when  it  rested  on  the  foreshore. 
It  was  moored  to  a  pier,  by  the  licence  of  the  pier  owners,  by  means 
of  mooring  chains.  And  to  protect  the  piles  of  the  pier  from  being 
chafed  by  the  mooring  chains,  the  company  had  driven  a  ])ile  into  the 
bed  of  the  river,  and  with  the  permission  of  the  pier  owners,  had 
bolted  it,  and  a  cross  piece  of  timber,  to  the  piles  of  the  pier. 

In  Tyne  Pontoons  Co.  v.  Tynemouth  Union  (1897),  7G  L.  T.  782,  the 
^lompanj'  were  the  occupiers  of  land  abutting  on  a  tidal  river.  A  creek 
Avas  excavated  in  the  land,  and  in  it  were  placed  pontoons  into  which 
ships  were  received  for  repairing  purposes.  They  were  attached  to  piles 
and  dolphins  by  means  of  shackles  which  could  be  easil}'  detached,  and 
joined  to  the  land  by  a  moveable  gangway.  They  could  be  towed  out 
of  the  creek;  but,  in  fact,  had  not  for  many  years  been  moved  from  the 
creek,  except  for  the  jDurpose  of  being  repaired.  It  was  held  that  the 
company  were  rateable  for  the  land  in  their  occui)ation  at  a  value 
enhanced  by  reason  of  the  pontoons  being  moored  and  attached  thereto, 
but  doubt  was  expressed  whether  the  pontoons  were  themselves  rate- 
able. Whether,  however,  there  is  any  real  distinction  between  rating 
apparatus,  and  rating  land  to  which  the  apparatus  is  attached  at  a  value 
enhanced  by  the  presence  of  the  apparatus,  seems  open  to  question.  See 
the  notes  to  Tyne  Boiler  Works  Co.  v.  Longhenton  Overseers,  No.  15, 
post. 

The  distinction  between  such  cases  as  Forrest  v.  Greejitnich  Overseers 
(ante,  p.  52G)  and  the  principal  case  on  the  one  hand,  and  lieg.  v.  Morri- 
son (ante,  p.  525)  and  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Co.  V.  Kingston-upon-Hull  Union  (supra)  on  the  otlier,  appears  to  be 
one  of  degree  which  cannot  be  expressed  accurately  in  concise  laiigiiage. 
Indeed  it  obviously  must  be  so,  as  it  is  easy  to  imagine  every  intorme- 
diate  stage  between  a  ship  anchoring  for  a  few  hours,  which  it  would  lir 
absurd  to  rate,  and  what  is  substantially  a  building  erected  on  the 
foreshore,  or  in  the  bed  of  a  river,  which  wouM  be  rateable  Ijcyond  all 
doubt.  With  the  cases  above  referred  to  may  b(^  com|i:irod  Riij.  \ . 
St.  Pancras  Union  (1877),  2  Q.  B.  D.  581,  46  L.  J.  M.  C.  248.  'M  I,. 
T.  126,  25  W.  K.  827,  and  Holywell  Union  v.  Halkyn  District  Mines 
Droinaye  Co.,  189r,,  A.  (;.  117,  64  I>.  J.  M.  C.  ll.').  71  L.  T.  8 IS. 
59  J.  P.  566,  referred  to  pp.  485,  497,  ante:  .aii<l  '/////<•  lloilrr  WnrLs 
Co.  V.  Tj(inf/hentoti  Orrrseern,  So.  15,  p.  732,  //osf. 

The  argument  against  the.  rateability  of  gas  and  water  cnrnpaiiics  in 
respect  of  their  pipes,  and  of  telegraph  and  telephniu-  companies  in 
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ri'spect  of  their  wiri'S,  was  of  course  tliat  they  li:ul  iiKM-e  eascnicuts  or, 
iin>re  accurati'lv,  (jiiusi  ouscnients,  in  land;  hut  as  lias  been  simmi  tliis 
;ir_mnnent   did  not   prevail. 

A  series  of  cases  illustrating  the  distinction  between  the  occupation 
of  land  which  is  rateable,  and  the  enjoyment  of  a  quasi  easement  over 
land  which  is  not,  are  those  in  which  the  rateability  of  navigation 
companies  and  similar  bodies  with  statutory  powers  for  the  improve- 
ment of  natural  streams  has  come  in  question.  In  these  cases  it 
lias  always  been  held  that  the  company  or  other  body,  though  rateable 
in  respect  of  ai'titicial  cuts  and  works  made  on  land  actually  acquired 
by  them,  are  not  rateable  in  respect  of  the  bed  of  the  river,  since  the 
statutory  powers  of  improving  the  river  give  them  a  mere  easement  o^ 
quasi  easement  in  the  land,  and  do  not  make  them  the  occupiers  of 
it  :  see  Doncaster  Union  v.  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Co.  (H.  L.  1894),  71  L.  T.  585,  and  the  cases  there  cited; 
Rex  V.  ThGmas  (1829),  9  B.  &  C.  114,  7  L.  J.  (O.  S.)  M.  C.  G6,  s.  c. 
nom.  Rexv.  Avon  Co.,  4  M.  &  Hy.  23;  Rex  v.  Aire  &  Calder  Naviga- 
tion Co.  (1829),  9  B.  &  C.  820;  and  cf.  Neiv  Shoreham  Commis- 
sioners V.  Lancing  Overseers  (1870),  L.  R.  5  Q.  B.  489,  39  L.  J.  M.  C. 
121,  22  L.  T.  434. 

Another  series  of  cases  illustrating  the  distinction  between  occupa- 
tion and  a  mere  easement  or  quasi  easement  are  those  relating  to  the 
rating  of  land  vested  in  municipal  corporations  subject  to  rights  of 
members  of  the  corporation,  more  or  less  in  the  nature  of  rights  of, 
common,  which  are  collected  in  Lincoln  Corporation  v.  Holmes  Com- 
mon Overseers  (1867),  L.  R.  2  Q.  B.  482,  8  B.  &  S.  344,  36  L.  J.  M. 
C.  73,  IG  L.  T.  739,  15  W.  R.  78G. 

It  will  be  convenient  to  refer  here  to  an  element  in  rateable  occupa- 
tion which  has  so  far  been  scarcely  touched  on.  It  is  not  .enough,  in 
order  to  constitute  a  person  the  rateable  occupier  of  property,  that  he 
should  be  in  exclusive  possession  of  it.  It  is  necessary  also  that  he 
.should  to  some  extent  be  making  actual  use  of  it;  or  as  Lopes,  L.  J., 
put  it  in  Smith  v.  Xew  Forest  Union  {jiost,-^.  530),  "to  constitute  occu- 
pation under  the  statute  of  Elizabeth,  there  must  be  use  and  enjoyment 
of  the  property  capable  of  being  beneficial." 

The  most  familiar  instance  of  property  which  is  regarded  as  unoc- 
cupied for  rating  purposes,  on  the  ground  that  no  actual  use  is  being 
made  of  it,  is  that  of  houses  which  are  empty,  in  the  sense  in  which 
an  unfurnished  house  which  is  to  let  is  empty.  That  the  owner  of  a 
house  in  this  position,  though  undoubtedly  in  possession  of  the  house, 
is  not  rateable  as  the  occupier  of  it  has  been  actually  decided  in  Ire- 
land ('sf'c  Xorth  DuhUn  Union  v.  Scott  (1850),  1  Ir.  C.  L.  R.  76; 
Limrnrk  I'niijn  v.  White  (1852),  2  Ir.  C.  L.  R.  630;   Xeir  Ross  Union 
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V.  Byrne  (1892),  30  L.  R.  Ir.  160),  and  though  there  is  no  direct  Eng- 
li.sh  authority  on  the  point,  it  i.s  full}-  recognised  law  in  Enghmd  also : 
see  e.  g.  the  passage  from  the  judgment  of  Lush,  J.,  in  liefj.  v.  ,SV. 
Pancras  Union,  quoted  at  p.  494,  ante. 

Though  houses  thus  completely  empty  are  not  rateahle,  the  owner 
of  a  furnished  house  which  is  to  let  and  is  not  inhahited  has  been  held 
by  the  Exchequer  Chamber  in  Ireland,  in  Staunton  v.  Powell  (1867), 
Ir,  R.  1  C.  L.  182,  15  W.  R.  362,  to  be  rateable  as  the  occupier,  and 
the  same  view  prevails  in  England  (see  the  judgment  of  Lush,  J.,  above 
referred  to),  though  there  is  no  direct  authoritj-  on  the  point. 

As  to  houses  otherwise  empty,  but  inhabited  b}'^  caretakers,  there  is, 
however,  some  doubt.  It  was  decided  in  Yates  v.  Chorlton-npow 
Medlock  Union  (1883),  48  L.  T.  872,  47  J.  P.  630,  that  in  such  cases 
the  caretaker  is  not  rateable,  since  he  inhabits  the  house,  to  use  a 
neutral  expression,  as  the  servant  of  the  owner.  But  though  in  Ire- 
land it  appears  to  be  settled  that  the  mere  presence  of  a  caretaker, 
placed  in  premises  otherwise  unoccupied  by  the  owner,  does  not  render 
the  owner  the  rateable  occupier  (see  North  Dublin  Union  v.  Scott,  ante, 
p.  528 ;  Midleton  Union  v.  M'DonneU,  1896,  2  I.  R.  228),  the  ques- 
tion whether  the  owner  should  in  such  cases  be  regarded  as  occupying 
by  his  servant,  the  caretaker,  remain  undecided  in  England.  In  Jllrks- 
V.  Dunstable  Overseers  (1883),  48  J.  P.  326,  and  again  in  Bursledon 
Overseers  v.  Clarke  (1897),  61  J.  P.  261,  it  was  held  that  the  owner 
of  a  house  in  which  he  had  placed  a  caretaker  was  rateable,  but  in  each 
of  these  cases  the  ownerwas  making  some  actual  use  of  the  house,  so  tliat 
the  main  question  was  avoided. 

In  the  case  of  agricultural  land,  there  is  much  more  difficulty  as  to 
the  nature  of  the  enjoyment  necessary  to  constitute  occupation,  since 
there  may  be  nothing  to  show  whether  the  person  in  possession  of  the 
land  is  in  enjoyment  of  it  or  not.  For  instance,  if  the  land  is  2»t'<»duc- 
ing  a  crop  which  the  person  in  possession  intends  to  take  the  benefit 
of,  there  can  be  no  doiibt  that  the  land  is  occupied  ;  while  if  flic  land  is 
being  left  completely  idle,  as,  for  instance,  where  tlic  land  is  in  the 
hands  of  an  owner  who  is  seeking  a  tenant  for  it,  and  who  ])urposi's  1/* 
leave  it  entirely  untom^hed  till  a  tenant  is  found,  it  seems  that  tho 
land  is  unoccupied,  though  it  may  be  that  it  is  actually  j)roducing  a 
crop.  Hut  it  is  very  difficult  to  see  by  what  tests  tho  cases  are  to  \h\ 
practically  distinguished.  Nor  do  the  decided  rases  fliiow  niiieli  ligiit 
on  the  point. 

In  iMogg  v.    Yatton   Overseers  (1880),  6  Q.  B.  I).  10,  50  L.  J.  M.  V. 

17,  29  W.  R.  74,  45  J.  P.  324,  the  existing  tenancy  of  certain  grass 

land  expired  on  March  25,  1879  ;  on  March  28th,  a  rate  was  made  in 

which  the  land  was  treated  as  unoccupied,  and  was   not  rated  j  on  May 

vox.  xxu.  —  34 
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Till,  tlu'  owiu'i-  siolil  tlu'  uncut  grass  on  the  land,  and  Ids  nanu'  was  there* 
uiion  onti'ivd  in  the  rati'  under  sect.  10  of  the  Puur-llate  Assessment 
and  ColU'ction  Act,  18()0  (31*  &  33  Vict.  c.  41),  as  that  of  a  person 
rt>ming  into  occupation  of  the  land  on  that  date.  Tlie  jxunt  avgni-d 
was  wlietlier  the  owner  of  tlie  hind  or  the  purchaser  of  tlie  grass  was 
in  oecupation,  and  it  was  liehl  that  under  the  circumstances  the  owner 
was  the  occupier.  But  the  jxdnt  wliich  might  have  been  argued, 
uamelv,  that  the  owner,  inasmuch  as  the  grass  he  afterwards  sold  was 
tlien  growing,  was  already  in  occupation  at  the  date  of  the  rate,  so  tliat 
sect.  16  of  the  Act  of  1869  was  not  applicable,  was  not  taken. 

In  Peiubroki'  v.  Wije  Overseers  (1883),  47  J.  P.  359.  the  owner  of 
a  field  which  became  untenanted  did  nothing  to  the  field  for  some 
time,  during  which  period  a  rate  was  made  in  which  he  was  not  rated. 
Then,  during  the  currency  of  the  rate,  he  cut  the  grass  in  the  field  and 
offered  to  pay  a  dnl}^  apportioned  part  of  the  rate  as  from  that  date. 
The  overseers,  how^ever,  sought  to  recover  the  full  amount  of  the  rate, 
on  the  ground  that  the  owner  was  in  occupation  throughout  the  period 
of  the  rate.  This,  of  course,  it  was  held  they  could  not  do,  since  the 
owner  was  not  rated,  and  the  power  to  enter  the  name  of  an  incoming 
occupier  in  the  current  rate  did  not  avail  them.  The  Court  seems, 
however,  to  have  thought  that  the  inference  was  that  the  owner  was  in 
occupation  throughout  the  period  of  the  rate. 

In  Smith  V.  New  Forest  Union  (C  A.  1889),  61  L.  T.  870,  54  J.  P. 
324,  it  was  held  that  an  owner  of  a  grass  field  who  had  tried  to  let  it, 
but  had  otherwise  made  no  use  of  it  at  all,  was  not  in  rateable  occupa- 
tion of  it. 

Though  legal  ])ossession  unaccompanied  by  any  use  of  the  property  is 
insufficient  to  constitute  the  person  in  possession  the  rateable  occupier, 
it  does  not  follow  that  a  person  in  possession  of  property  who  makes 
actual  use  of  parts  of  the  property  can  escape  being  rated  for  the  whole 
by  merely  ceasing  to  make  any  use  of  other  parts  of  it.  Thus,  in  Bex 
V.  St.  Mary  the  Less  Inhabitants  (1791),  4  T.  R.  477,  the  tenant  of  a 
house  who  left  certain  rooms  in  the  house  empty  and  unused  was  held 
to  be  rateable  as  the  occupier  of  the  whole  house,  and  in  Rex  v. 
Aherijstvnth  Inhabitants  (1808),  10  East,  354,  a  person  was  held  to  be 
in  rateable  occupation  of  the  whole  of  a  house  by  a  servant  who  lived 
in  one  room  in  the  house  only. 

On  the  other  hand,  in  the  Irish  case  of  New  Ross  Union  v.  Byrite 
(1892),  30  L.  R.  Ir.  160,  the  owner  of  a  farm  who  cultivated  tlie  farm, 
but  left  the  farm-house  empty,  was  held  entitled  to  be  rated  f(jr  the 
farm  land  only,  exclusive  of  the  farm-house.  It  is  by  no  means  easy  to 
see  exactly  wdiere  the  line  should  be  drawn  between  cases  where  prop- 
erty should  be  treated  as  having  been  divided  into  two  hereditaments 
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one  of  which  is  unoccupied,  as  in  the  case  last  montioui'd.  and  cases 
wliere  the  pvopert}'  is  to  be  treated  as  a  single  hereditament  occupied 
a.s  a  whole,  though  parts  of  it  are  for  the  time  being  unused,  as  iu  the 
tWM  former  cases. 

It  remains  to  be  mentioned  that  iu  Stalei/  v.  C'ls/letun  Orersii',:-< 
(1864),  5  B.  &  8.  505,  33  L.  J.  M.  C.  178, 10  L.  T.  606,  12  W.  K.  1)11, 
10  Jur.  (X.  S.)  1147,  it  was  held  that  the  proprietors  of  a  cotton  mill 
which  was  standing  idle  iu  consequence  of  the  cotton  faniiuo  at  the 
time  of  tlie  American  war,  but  in  which  the  machinerv  was  still  Uept, 
were  in  rateable  occupation  of  the  mill,  but  that  the  mill  should  be 
Aalued  not  as  a  mill,  but  as  a  storehouse  for  machinery.  And  this  case 
was  followed  shortly  afterwards  in  Harter  v.  Salfoixl  Orerseers  (1865j, 
G  B.  &  S.  591,  34  L.  J.  M.  C.  206,  11  Jur.  (X.  S.)  1036,  13  W.  R.  861, 
with  reference  to  a  silk  mill  the  business  in  which  had  been  perma- 
iientlj''  abandoned,  but  in  which  the  machinerv  and  ]>lant,  which  were 
advertised  for  sale,  were  still  kept.  These  two  cases  stand  somewhat 
alone,  and  it  is  not  easy  to  appreciate  exactly  how  the  principle  iii- 
vnlvcd  iu  them  is  to  be  applied.  -It  can  hardly  be  that  a  furni.shed 
house;,  the  moment  it  is  untenanted,  should  be  rated  on  its  value  as  a 
.storehouse  for  furniture  only.  Indeed  such  a  cxmrse  would  be  imprac- 
ticable, as  tin;  machinerv  of  the  law  of  rating  would  not  allow  of  the 
rate  being  imposed  on  the  owner  at  one  value  whenever  the  house  was 
untenanted,  and  upon  the  occupier  at  another  whenever  it  was  tenant rd. 
Aet  it  is  difficult  to  see  why  the  untenanted  furnislied  housi;  is  not 
exactly  iu  the  position  of  the  mill  standing  idle.  In  the  Irish  casi- 
of  Midleton  Union  v.  IP Dotinell,  1896,  2  I.  R.  228,  it  inay  be  men- 
tioned, it  was  held  that  the  owner  of  a  corn  mill  in  which  there  was 
niacliinery,  who  had  evicted  the  tenant,  and  wlm  had  placed  a  care- 
taker in  the  mill,  was  not  in  rateable  occupation  of  it  ;  but  it  seems 
(lonl)tful  whether  this  case  can  be  reconciled  witli  tlie  two  last  cited. 

AMERICAN   NOTES. 

.See  the  American  Notes  to  the  preceding  rule. 
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Section  II.  —  Rateable  Value. 

Xo.  6.  — EEC!.  V.  WELLS. 
(1867.) 

Ko.  7.  _  CARTWRIGHT  v.  SCULCOATES  UNION 
KINGSTON-UPON-HULL. 

(n.  L.  1900.) 

RULE. 

The  '-  rent "  which  is  the  criterion  of  rateable  value 
under  the  Parochial  Assessment  Act,  1836  (6  &  7  Will.  IV. 
c.  96),  is,  in  the  case  of  ordinary  business  premises,  the  rent 
which  an  ordinary  tenant  would  be  likely  to  pay.  And  in 
ascertainino;  that  rent,  all  the  circumstances  which  would 
affect  the  rent  an  intending  tenant  would  be  willing  io 
offer  may  be  considered. 

Reg.  V.  Wells. 

.  L.  R.  2  Q.  B.  542-549  (s.  c.  3G  L.  J.  M.  C.  109;  16  L.  T.  790;  15  W.  R.  1059;  8 

B.  &  S.  607.) 

[542]  Poor-rate.  —  Rateable  Value.  —  Allowance  for  Repairs  lohere  Tenant  doesr 
them.  —  Allowance  for  Future  Renewal  of  Buildings  and  Machinery. — 
G&  7  Wm.  IV.  c.  96,  s.  1. 

In  as.sessing  premises  to  the  poor-rate  the  rent  actually  paid  was  taken  as 
the  "gross  estimated  rental,"  this  was  a  fair  and  bona  jide  rent  on  the  terms 
that  tlie  landlord  .should  find  the  chief  materials  for  repairs  and  the  tenant 
the  other  materials  and  cost  of  labour :  — 

Held,  that,  in  order  to  arrive  at  the  rateable  value,  the  cost  of  the  repairs 
>)orne  by  the  tenant  ought  not  to  be  deducted. 

Se.mhle,  that,  in  assessing  farms  with  farmhouses  and  buildings  and  a 
water  com  mill  to  the  poor-rate,  an  allowance  ought,  in  general,  to  be  made 
in  respect  of  the  contingent  or  future  renewal  of  buildings  and  machinery. 

On  an  appeal  to  the  Berkshire  Quarter  Sessions  against  a  poor- 
rate  for  the  parish  of  Boxford  (in  which  the  Reverend  George 
Wells  was  ajjpellant,  and  the  overseers  of  Boxford,  John  Pargiter 
and  others,  and  the  assessment  committee  of  the  Newbury  Union^ 
were  respondents),  the  sessions  affirmed  the  rate  subject  to  a  case. 
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The  following  is  an  extract  from  the  rate  book  of  the  material 
parts  of  the-  assessments  which  were  the  subject  of  appeal  ^ :  — 


Name  of  Occupier. 

Description  of  Property 
rated. 

Gross  estimated 
Rental. 

Rateable 
Value. 

Pargiter,  John  .     .     . 

Ditto 

Clark,  Joseph  .  .  . 
Matthews,  Kichard  . 
Ward,  John  Webb  . 
Baverstock,  Frederick 

Ditto 

House  and  land 

Ditto 

Ditto 
Land  and  wood 
House  and  corn  mill 
House  and  land 

Ditto 

£       .S-.     it. 

270    0    0 
70    0    0 

254    0    0 
7    r.    0 

100    0    0 
40    0    0 
97     0    0 

£        .s.     (/. 
24;'.     0    0 

g;3   0   0 

228  12     0 

(5  10    0 

CO    0    0 

86  0    0 

87  6     0 

1,  The  sums  which  appear  in  the  column  headed  "  gross  esti- 
mated rental  "  are  the  actual  rents  paid  by  the  occupiers  whose 
names  appear  against  them  respectively,  and  are  fair  and  bond  Jidc 
rents,  and  represent  the  rents  at  which  the  hereditaments 
miglit  reasonabl}'  *  be  expected  to  let  from  year  to  year,  [*  543] 
upon  the  customary  terms  between  landlord  and   tenant, 

tliat  is  to  say,  in  the  case  of  the  properties  the  subject  of  the 
present  appeal,  the  landlord  paying  the  insurance,  and  providing 
timber,  bricks,  tiles,  and  lime,  for  repairs,  and  the  tenant  carting 
.such  materials  and  providing  all  other  materials  for  such  rejiairs, 
including  straw  for  tliatching,  and  paying  the  cost  of  the  labour 
bir  doing  such  repairs  and  thatcliing,  and  also  paying  all  usual 
tenants'  rates  and  taxes,  and  the  tithe  commutation  rent-charge. - 

2.  The  total  average  annual  outlay  whi(di  is  required  in  resi)ect 
of  the  premises  the  subject  of  the  ])resent  a])peal,  as  the  ])robablo 
average  annual  cost  of  the  rejjairs,  insurance,  and  other  cxih-uscs 
necessary  to  maintain  tliem  in  a  slate  to  connii.nKl  the  bd'ore- 
mentioned  rents,  is  according  to  the  scale  following:  — 


1 .  Dwelling-liou.sois 

2.  Farms  with  farin-housL's  ;in(l  l>uil 
.'».  Lands  without  farni-lioiises  in  id 
4.  Water  corn  mills 


£••_'(  I  0  0  |M'r  cent. 

1 1  k;  7     " 

;;  10  0      " 

22  II  r,      " 


1  The  {frouiid  uC  appeal  i.s  not  stated  the  raloalilc  value  was  arrived  a(  ;  hut  it 

ill  the  case;   hut  it  appears  to  have  been  wouM  ai)pfar  lo   have   lieeii    hy  allowinnj 

tiiat  I'arr!,itcraii(l  the  otlier  (iccniiiers  wprc  nil  the  deilnctioii.-^  chiiiiie'l   liy  I  lie   n'spoii- 

nnder-rated.  dents  in  para^rafjli  G. 

-  It  is  nowhere  stated  in  the  case  how 
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Landlord. 

Tenant. 

Per  cent. 

Per  cent. 

£20    0  0 

£0 

10     0  7 

4 

1  10  0 

2 

19  11  G 

5 

.'..  Of  i\us  tiit;il  (Mitlay  tlu'  i'iiiiiiiit.iun,s  borne  respectively  by 
iho  laiullt)nl  and  tenant  mikKt  ihc  ait(i\e  terms  of  tenaney  are  as- 
follows  :  — 


1.  1  >\\fl]iii<j;-li(iusos 

'2.  laruis  witli  farin-liouscs  uud  buildings 

.'{.  Lauds  witlxnit  I'arui-liouses  and  buildings 

4.  \Vatir  corn  mills 

4.  In  the  ea.ses  of  the  first,  second,  and  fourtli  items,  the  per- 
centages set  forth  in  the  above  second  paragra})h  inelnde  allowances- 
in  respect  of  any  contingent  or  fnture  renewal  or  reconstrnction 

of  bnildings  and  machinery.  If,  however,  no  such  allow- 
[*  544]  ance  *  ought  to    be  included,   then    the  above  scale  is  to- 

staud  reduced  as  follows :  — 


1.  JJwolliug-liouses 

2.  Farms  with  farm-houses  and  buildings 
4.   Water  corn  mills 


Landlord. 

Tenant. 

Per  cent. 

£15  18  5 

7     8  6 

13     0  0 

Per  cent. 

£0 
4 
5 

If  such  allowances  ought  to  be  included  in  respect  of  buildings 
only,  the  percentage  should  stand  as  follows  :  — 


Landlord.  Tenant. 


Per  cent.  Per  cent. 

1.  Dwelling-houses £20     0  0         £0 

2.  Farms  with  farm-houses  and  buildings     .        10     6  7  4 
4.  Water  corn  mills 15     0  0  5 

If  such  allowances  ought  to  be  included  in  respect  of  the  recon- 
strnction or  renewal  of  the  machinery  only,  the  percentage  should 
be:  — 

Landlord.  Tenant. 


Per  cent.  Per  cent. 

1.  Dwelling-houses £15  18  5  £0 

2.  Farms  with  farm-houses  and  buildings     .  7     8  6  4 
4.  Water  corn  mills 15  11  6  5 

").  On  behalf  of  the  appellant  it  is  contended  that  in  ordinary 
cases  the  net  annual  or  rateable  value  of  premises  is  the  rent  at 
which  tlie  same  might  reasonably  be  expected  to  let  from   year  to 
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year,  free  to  the  landlord  of  all  usual  tenants'  rates  and  taxes,  and 
tithe  commutation  rent-charge  (if  any),  and  deducting  therefrom 
tlie  probable  average  annual  cost  to  the  landlord  of  die  repairs, 
insurance,  and  such  other  expenses  (if  any)  borne  and  paid  by 
him,  as  may  be  necessary  to  maintain  the  premises  in  a  state  to 
command  such  rent;  but  where  an  amount  of  rent  is  obtained, 
wiiich  is  a  fair  and  bona  fide  one,  but  which  is  subject,  not  only 
to  the  payment  by  the  tenant  of  all  such  usual  tenants'  rates  and 
taxes,  and  tithe  commutation  rent-charge,  but  also  to  the 
payment  *  by  him  of  the  cost  of  the  labour  for  repairs  and  [*  545] 
thatching,  carting  certain  portions  of  the  materials,  and 
finding  the  residue  necessary  for  such  repairs,  then  the  net  annual 
or  rateable  value  of  the  premises  is  the  rent  actually  paid  to  the 
landlord,  less  the  deductions  only  of  the  cost  of  the  materials  pr(»- 
vided,  and  of  the  insurance  paid  by  him ;  and  that  the  propor- 
tionate cost  of  the  repairs  undertaken  by  the  tenant  ought  not  to 
be  deducted  from  the  rent  actually  paid,  in  order  to  arrive  at  the 
net  annual  or  rateable  value  of  the  premises.  The  appellant  also 
contends  that  no  further  allowance  ought  to  be  made  in  respect  of 
any  contingent  or  future  renewal  of  the  premises. 

6.  The  respondents  contend  :  first,  that  whether  the  sums  men- 
tioned in  the  above  scale  in  paragraph  2  are  paid  by  the  landlord 
or  by  the  tenant,  they  are  still  sums  which,  as  representing  the 
necessary  outlay  upon  the  property,  ought  to  be  deducted  in  order 
to  ascertain  the  net  annual  value  of  such  property ;  secondly,  that 
even  if  they  are  wrong  in  deducting  the  total  amount,  the  sums 
paid  by  the  landlord  in  the  scale,  paragraph  .3,  are,  at  any  rate, 
deductions  which  should  be  so  made ;  thirdly,  that  in  the  cases  of 
dwelling-houses,  farms  with  farm-houses  and  buildings,  and  the 
corn  mill,  there  ought  to  be  deducted  a  sum  sufficient  to  cover  a 
reconstruction  or  renewal  of  both  buildings  and  machinery. 

The  questions  for  the  opinion  of  the  Court  were  :  — 

1.  Whether  under  the  above  terms  of  tenancy  any  portion  of 
the  cost  of  repairs  which  is  borne  by  the  tenant  ought  or  ought, 
not  to  be  deducted  from  the  rent  actually  paid,  in  order  to  arrive 
at  the  net  annual  or  rateable  value  of  the  premises. 

2.  Whether  any  allowance  should  l»e  made  in  respect  of  any 
contingent  or  future  renewal  or  reconstruction  of  buildings  and 
machinery,  or  either  and  which,  and  if  so,  to  what   amount. 

If   the  rate  should  be  in  accordance  with   the  o])inioii  ol    the 
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Court  the  order  of  sessions  was  to  stand;  l)ut  if  not  the  order  was 
lo  he  4iiashed,  and  tlio  rate  to  he  amended  in  accordance  with  the 
o])inion  of  the  ('ourt. 

.May  S.  A.  S.  Hill,  for  the  respondents. — The  occupiers  are 
entitled  t»>  the  full  deductigns  allowed.  First,  as  to  the 
[*  'AC)]  repairs:  the  *  gross  estimated  rental  is  to  lie  taken,  which 
is  here  ascertained  by  the  rent  paid,  and  fmiu  lluit  are  to 
he  deducted,  inter  alia,  the  costs  of  repairs,  and  it  matters  not 
liy  whom  they  are  paid.  Sec<jndly,  there  is  direct  authoiity  that 
the  landlord  is  entitled,  in  addition  to  the  cost  of  annual  repairs, 
to  put  by  a  sura  to  meet  the  deterioration  and  ultimate  renewal  of 
the  rateable  subject-matter  where  it  is  of  a  perishable  nature, 
such  as  machinery  and  buildings.  Hey.  v.  Midland  Railu-ay 
Company,  15  Q.  b"  313,  364-366,  20  L.  J.  M.  C.  124,  145,  146. 

J.  0.  Grittits,  for  the  appellant.  — If  the  occupiers  are  allowed, 
as  a  deduction,  the  whole  of  the  cost  of  repaii's,  they  will  have 
lieen  allowed  twice  over  that  portion  of  it  which  they  bear  them- 
.selves.  The  mistake  arises  from  taking  as  the  gross  estimated 
rental  the  rent  actually  paid ;  that  is  no  criterion  of  the  gross 
rental  when-  the  terms  are  special.  Whatever  are  the  special 
terms,  in  ascertaining  the  rateable  value,  you  are  Ijound  by  6  &  7 
Will.  IV.  c.  96,  s.  1,  to  consider  what  would  be  the  rent  if  the 
property  were  let  on  the  terms  of  the  statute,  that  is,  free  to  the 
landlord  of  all  tenants'  rates  and  taxes,  and  the  landlord  doing 
the  repairs :  and  then  yon  are  to  deduct  from  that  the  cost  of 
repairs.  If  each  of  the  premi.ses  now  in  question  were  let  on 
the  above  terms,  instead  of  the  special  terms,  it  is  clear  the  lent 
would  be  just  so  much  more  than  it  now  is  l)y  the  amount  of 
repairs  which  the  tenant,  in  fact,  undertakes.  From  that  larger 
sum  would  have  to  be  deducted  the  whole  cost  of  the  repairs,  but 
the  result  would  be  exactly  the  same  as  if  you  took  the  lower 
sum,  viz.,  the  rent  actually  paid,  and  then  deducted  only  the  pro- 
jiortion  of  repairs  ]taid  by  the  landlord.  It  is  clear,  therefore, 
that  in  allowing  the  whole  of  the  repairs  to  be  deducted  from  the 
rent  actually  paid,  the  sessions  have  allowed  too  much,  and  the 
rating  in  each  case  must  be  increased  by  the  amount  of  repairs 
borne  by  the  occupier.  Secondly,  as  to  a  further  sum  for  possible 
reconstruction,  it  is  sufficient  to  say  that  is  the  first  time  that 
such  an  allowance  has  ever  been  asked.  The  case  of  railways  is 
anomalous,  and  is  no  authority  for  the  allowance  in  othei'  cases. 

Cur.  (<dr.   nilt. 
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*Jiily  9.  The  judgment  of  the  Court  (Cockburn,  [*547] 
Ch.  J.,  and  Shee,   J.)  was  delivered  by 

CocKBURN,  Ch.  J.^ — Two  questions  present  themselves  for  our 
decision  in  this  case,  both  turning  on  the  construction  to  be  put 
on  that  part  of  the  1st  section  of  the  Parochial  Assessment  Act, 
(1  &  7  Will.  IV.  c.  96,  which  provides  that,  in  estimating  the 
value  at  which  property  is  to  be  assessed,  a  deduction  is  to  be 
made  from  the  rent,  at  which  the  same  might  be  reasonably 
expected  to  let  by  the  year,  and  which  is  to  be  taken  as  the 
criterion  of  value,  of  "  the  probable  annual  average  cost  of  the 
repairs,  insurance,  and  other  expenses  necessary  to  maintain  it  in 
a  state  to  command  such  rent.  " 

The  first  question  is  whether,  where  houses  or  other  buildings, 
either  with  or  without  land,  are  let  to  a  tenant,  and  the  tenant 
agrees  to  take  upon  himself,  either  wholly  or  in  part,  the  repairs 
and  other  expenses  to  which  the  section  refers,  and  which  would 
ordinarily  fall  upon  the  landlord,  an  allowance  is  to  be  made  in 
respect  of  such  repairs  and  expenses,  as  though  they  were  defrayed 
l)y  the  landlord. 

On  the  hearing  we  were  disposed  to  think  that,  as  the  rate, 
when  assessed,  is  to  be  paid  by  the  occupier,  the  tenant,  the 
repairs  and  other  expenses  necessary  for  keeping  the  property  in 
proper  condition,  which  he  has  thus  taken  upon  himself,  might, 
as  auainst  him,  be  taken  as  so  much  rent,  and  would  not,  in  his 
hands,  be  capable  of  being  deducted.  On  further  consiilcnitioii, 
however,  we  are  of  o))inion  that  the  standard  of  value  adojitcd  In 
tlie  Legislature  is  the  value  of  the  ])roperty  to  the  owiun-,  whether 
it  remains  in  his  own  occupation  or  is  let  to  a  tenant.  Now ,  to 
the  owner  the  measure  of  this  value  is  the  rent  at  whidi  the  pm]"- 
(;rty  is  let,  or  might  be  let,  subject  to  the  deduction  which  mkIi 
owner,  as  a  prudent  man,  ought  to  make  from  the  availahh- 
income  which  the  rent  would  otherwise  aCford,  in  order  to  nu'(!t 
tlie  expenses  necessary  for  keeping  tlie  i)remises  in  a  state  to  com- 
mand the  rent. 

Where,  by  an  arrangement  between  the  lamUord  and  the  tcnaiil. 
the   latter   takes   upon   himself   to  defray  these  ex]iens(!s, 
*  or  any  part  of  them,  it  is  obvious  tlial   tlie  n-nt  he  can  [*r)4S] 

'   The  .jiKlgnient  was  read   by  Bi.AfKiiruN,  J.,  the  ( 'mi  i    .li-n.  r    Kciii;;  <ii>;!iu'«'<l 

;i;   Nisi    I'l-iiis. 
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;itli>nl  lt>  I'uy  will  be  pro  ttinto  le^^s  ihaa  it  such  exiieiises  were 
IioiiK'  I'v  till'  laiulltiid.  We  cannot  think  the  statute  meant  to 
make  the  rateable  value  of  the  jiremiscs  depend  on  the  terms 
on  which  they  are  actually  let,  l)ut  upon  that  rent  which  might 
reat-cnably  have  been  expected  if  they  had  been  let  on  the  statu- 
table terms.  In  order,  therefore,  to  give  effect  to  the  intention 
<if  the  Legislature,  it  is  necessary  to  consider  these  expenses  as 
added  to  the  rent,  but  then  as  to  ]»e  deducted  b}'  the  landlord; 
tUus  leaving  the  rent  actually  iiaid  l)y  the  tenant  as  the  amount  on 
which  the  rate  ought  to  be  assessed.  We  therefore  answer  the 
iirst  question  by  saying  that  the  cost  of  repairs  borne  by  the 
tenant  ought  not  to  be  deducted  from  tlie  rent  ac-tually  paid,  and 
that  the  rent  so  jiaid  is  the  rateable  value  of  ili'j  jiremises. 

The  second  question  suljmitted  to  us  is,  whether  any  allowance 
•should  be  matle  in  respect  of  any  contingent  or  future  renewal  of 
buildings  or  machinery.  We  are  of  opinion  tliat  such  allowance 
ought  to  be  made.  Farm  buildings  and  machinery  are,  by  the 
effects  of  weathei  and  of  wear  and  tear,  reducible  to  a  state 
which  will  render  them  miworthy  of  repair,  and  necessitates  their 
reconstruction.  They  cannot  at  length  be  kept  up  but  at  an 
expense  which  renders  it  practically  impossible,  because  not  lea- 
fionably  prudent,  to  keep  them  up. 

Provision  made  for  a  future  liability  to  reconstruct  them,  in- 
vcdving,  as  it  ought  to  do,  a  prudential  parsimony  as  respects  all 
but  temporary  and  indispensable  repairs,  is  an  expense  which  may 
properly  be  included  among  the  exp'cnses  necessary  to  maintain 
an  hereditament,  consisting  in  part  of  subjects  perisliable,  in  a 
"state  fit  to  command  the  rent,  and  which  it  does,  in  fact,  wliile 
standing  and  in  use,  comuiaiul.  There  seems  also  no  distinction 
in  princijile  between  a  sum  annually  laid  by  to  make  good,  when 
it  shall  become  necessary,  an  inevitable  loss  by  the  destructive 
agency  of  time,  and  a  fund  laid  by  for  an  indemnity  agair;St  a 
loss  by  fire,  or  .storm,  or  otlier  peril   insured  against. 

But  although  a  deduction  in  respect  of  the  amount  which  ought, 

^."•s  a  matter  of  reasonable  prudence,  to  be  set  aside  by  the  owner 

of   pro])erty  for   the    reconstruction    of   buildings    or   machiner}', 

tiught  to  be  made  from  the  rent  before  the  latter  is  adopted 

^*.^49]  as  the  test  *  of  value,  yet,  under  the  circumstances  of  the 

present  case,  the  reasoning  on  which  our   answer  to  the 

.   ■    question  is  founded,   is  equally  applicable   to   the  one  now 
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under  consideration,  and  we  are  tlierefurc  of  opinion  that  no  allow- 
ance ought  to  be  made  in  respect  of  this  head  of  allowance. 

Order  of  sessions  quashed,  and  rate  to  he  amended. 

Cartwright  v.  The  Guardians  of  the  Poor  of  the  Sculcoates  Union  in 
Kingston-upon-Hull, 

1900.     A.  C.  150-162  (s.  c.  ti!)  L.  J.  Q.  B.  40.!)- 

Poor-raie.  —  Rateable   Value.  —  Public-house.  —  Evidence  of  Trade  and  [150] 
Profits. — Parochial  Assessment  Act,   1S3C   (c.  9(5),  .v.  1. 

In  assessing  the  value  of  a  licensed  public-house  for  the  poor-rate,  the  exi.s- 
tence  of  the  licence,  and  the  amount  of  the  trade  which  can  be  and  has  actu- 
ally been  carried  on  there,  are  elements  to  be  considei-ed  in  order  to  arrive  at 
the  rent  at  which  the  house  may  reasonably  be  expected  to  let.  Evidence  of 
these  facts  is  always  admissible,  and  may  be  necessary  where  the  ordinary 
evidence  of  market  value  by  comparison  with  other  public-houses  is  not  to  be 
had.  Evidence  of  profits  made  is  also  admissible,  but  an  iucjuiry  into  profits 
should  be  avoided  where  possible,  because  it  is  regarded  as  inquisitorial  and 
oppressive.  These  are  not  rules  of  law,  but  matters  of  practice  and  common 
-sense,  and  it  is  not  expedient  to  lay  down  rules  about  them. 

The  decision  of  the  Court  of  Appeal  [1899],  1  Q.  1>.  (JOT.  affirmed. 

])(idds  V.  South  Shields  Union  [189.1],  2  Q.  I),  loo,  commented  on. 

The  appellant,  having  l.)een  assessed  at  £Sr»()  gidss  (;sti mated 
rental  and  £680  rateable  value,  as  the  occupier  (if  the  Star  and 
Garter  public-house  in  Hull,  and  having  appealed  to  (^)uailer 
Sessions  by  consent,  and  under  a  Judge's  order,  the  matter  was 
referred  to  an  arbitrator  to  state  a  special  case  setting  forth  the 
facts  proved  and  any  points  of  law  raised  by  cither  ])aity  with  his 
decision  thereon. 

The  special  case  is  fully  set  out  in  the  rc[)ort  ludow  (I.S!»{t.  I 
Q.  B.  667);  for  the  present  purpose  tlic  following  sunimmv  will 
suffice. 

The  ymblic-house  was  full\-  licensed,  and  was  situated  at  the 
corm-r  of  two  streets,  in  l)oth  of  wbicli  a  -rcat  deal  of  tralHc 
]jasse(l  to  and  fro.  The  l)ublic-!iousc  was  lied,  that  is  to  say.  ibe 
tenant  wiis  bound  to  purchase  all  liipiors  sold  liy  him  from 
the  buidlords  orfroiu  tluur  iKuninccs.  The,  aiipclhinl  ''  had  [*  lol  | 
oceu])ie<l  it  for  about  niiu'teeii  yc;iis.  The  rent  he  ])ai(l 
was  £-17)0,  ])\\t  The  rent,  of  a  tied  liousc  is  always  less  tlian  the 
rent  at  which  it  might  be  expected  to  let  if  it  were  free.  Tiic 
arbitrator  foimd,  as  a  fact,  thnt  the  premises  occupied  a  very  good 
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position  tor  the  purpose  of  tnule,  and  a  better  position  than  any 
otlit'r  puhlic-hoiisc  in  the  neighbourhood;  that  nearly  all  the 
public-houses  in  Hull  were  tied  houses;  that  those  which  were 
not  tied  wi're  oi  so  little  value  and  so  far  from  the  appellants" 
jireniises  that  the  rents  furnished  no  accurate  criterion  of  the  I'cnt 
which  a  tenant  might  reasonably  be  expected  to  pay  for  the  aiqiel- 
lants"  premises,  and  that  it  was  not  i)0ssil)le  to  ascertain  with  any 
a}ipioximation  to  accuracy  how  much  lietter  the  position  of  the^ 
appellants'  premises  was,  and  how  much  more  rent  a  tenant  might 
i-easonably  be  expected  to  pay  for  them  without  ascertaining  the 
trade  actually  done  there.  The  respondents'  witnesses  estimateil 
the  trade  actually  done  upon  the  appellants'  premises,  and  then, 
by  means  of  several  rules  of  thumb  or  otherwise,  estimated  the 
rent  which  a  tenant  might  reasonably  be  expected  to  pay  for 
premises  on  which  such  a  trade  had  actually  been  carried  en. 
The  respondents  proposed  to  give  evidence  of  the  amount  of  the 
appellants'  weekly  takings  by  cross-examining  liini.  The  arbi- 
trator rejected  this  on  the  authority  of  Dodds  v.  South  >SJiir/ds 
Union  (1895),  2  Q.  B.  133,  and  held  that  the  house  was  not 
"  an  exceptional  case  "  or  "  in  exceptional  circumstances  "  within 
the  meaning  of  that  case  unless  it  was  so  l)y  reason  of  the  facts 
he    found.      He    overruled    the  appellants'    contentions,    namely: 

(1)  That  in  valuing  the  public-house  for  the  purpose  of  the  poor-rate, 
the  existence  of  the  licence  must  be  left  out  of  consideration,  on 
the  ground  that  the  licence  was  a  personal  privilege  granted  to  the 
occupier,  and  did  not  increase  the  value  of  the  hereditament  itself. 

(2)  That  if  the  foregoing  contention  were  wrong,  the  public-house 
should  be  valued  without  reference  to  the  good-will  and  the  trade 
already  done  there.  He  held  that  the  good-will  —  that  is  the 
jjrobability  that  its  customers  would  continue  to  resort  there 
whether   the  appellant  continued   to  occupy  it  or   not  —  was    of 

considerable  value.  He  also  held  that  the  rent  which  a 
[*1.")2]  *  tenant    might    reasonably    be    expected    to    pay    for    the 

appellants'  premises,  taking  into  account  the  trade  already 
done  there,  was  sufticient  to  support  the  assessment  appealed 
against,  and  that  in  valuing  for  the  purposes  of  the  poor-rate  it 
was  right  to  take  into  account  the  existence  of  the  trade,  and  he 
dismissed  the  appeal. 

The  appellant    having    appealed,   the  Queen's    Bench   Division 
(riR.ANTHAM  and  FilDLEY,  J.T. )  dismissed  the  appeal,  and  tliis  deci- 
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sioii  was    affirmed  by  the  Court  of   Appeal  (Karl  of   Halsbuky, 
L.  G. ,  A.  L.  Smith  and  Collins,  L.  JJ.  )  (1899),  1  Q.  15.  (567. 

Balfour  Browne,  Q.  C. ,  and  H.  S.  Cautley,  for  the  appellant.  — 
The  award  is  inconsistent  on  the  face  of  it.  The  arbitrator  re- 
jected evidence  of  the  weekly  takings,  l)ut  he  adniittetl  evidence 
of  the  number  of  barrels  that  went  in  and  the  number  uf  people 
that  resorted  there.  A  public-house  must  be  rated  according  In 
the  market  value  of  the  house,  i.  c,  the  rent  that  tlie  public  arc 
v/illing  to  give  for  it,  and  not  with  regard  to  profits,  weekly 
takings,  or  the  trade  done  there.  The  premises  alone  are  the  sub- 
ject of  assessment,  not  the  l)usiness  done  there,  or  tlie  good-will. 
The  amount  of  business  done  depends  largely  on  the  persoual 
capacity  and  skill  of  the  publican,  and  it  is  impossible  to  esti- 
mate how  much  is  due  to  that.  If  the  mode  of  assessment 
adopted  by  the  arbitrator  is  right,  all  shops  ought  to  be  assessed 
Avith  regard  to  their  business ;  and  that  is  never  done.  The  real 
test  is  by  comparison  with  other  houses,  due  allowance  being- 
made  for  differences  of  situation,  convenience,  &c.  If  evidence 
oi  business  is  admitted,  it  will  compel  the  publican  to  go  into  tlie 
box  and  prove  that  his  takings  are  not  what  they  are  alleged  to 
be;  an  objectionable  course  never  hitherto  allowed.  The  princi- 
ples laid  down  in  Dodds  v.  South  Shields  Union  (1895),  2  Q.  B. 
133,  should  be  observed;  and  see  Rer/.  v.  Aijlesford  Union  (1872), 
:26  L.  T.  (N.  S. )  618. 

Bray,   Q.   C.  (R.   Cunningham  Glen  and  Crotrian,   with  him), 
contended  that  the  decision  of  the  Court  of  Ajtpeal  was  right  and 
for  the  reasons  there  given ;  and  referred  to  the  judgment 
*  delivered  by  Lord  Dexmax  in  TiVy/.   v.   Grand  Junction   [*ir»3] 
li!/.    Go.  (1844),  4  Q.    B.    18  (p.  665,  i^ost). 

H.  S.  Cautley,  in  reply. 

Lord  Macnaghten.  — My  Lords,  notwithstanding  the  able 
argument  on  the  part  of  the  appellants,  I  i\\\\\V  this  is  a  \o.y\ 
simple  case.  To  my  mind  it  is  a  question  of  common  sense  and 
not  a  question  of  law.  It  is  a  question  of  common  sense,  in  the 
a] (plication  of  the  plain  language  of  the  Act  of  I'arl lament. 

What  your  Lordships  have  to  (■((usidcr  is  wlidlicr  the  Icanifd 
arbitrator  proceeded  on  the  lines  on  whicli  the  Act  of  I'arliament 
indicates  that  he  ought  to  proceed.  Now  what  lias  the  arbitrator 
done?     He  has  found  that  in  this  particular  case  there  does  n<it 
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fxist  tlie  ordinary  basis  of  computation.  And  he  has  excluded 
auN  iutiuiry  into  protits.  In  that  T  (liink  he  was  perfectly  li^lil. 
not  that  the  profits  if  they  could  be  a.^^ce-rtained  would  not  l)e  an 
element  in  ai-riving  at  tlie  rent  which  a  tenant  might  reasonably 
be  expected  to  pay,  but  that  any  inipiiiy  into  profits  should  be 
avoided  if  possible,  because  it  would  be  oppressive.  There  is 
nothing  that  a  tradesman  so  much  dislikes  as  any  inquiry  into 
his  profits.  In  some  cases  it  cannot  be  avoided,  and  then  accord- 
ing to  the  decided  cases  the  inquiry  may  be  made;  but  in  tliis 
case  there  has  been  no  inquiry  into  profits.  What  the  learned 
arbitrator  has  done  is  to  take  into  consideration  the  amount  of 
business  which  this  public-house  was  doing.  Was  he  wrong  in 
that?  Surely  the  very  first  thing  that  a  tenant  who  was  going 
to  offer  for  a  house  of  this  sort  would  do  would  be  to  consider 
(roughly,  if  he  could  not  do  it  accurately)  what  amount  of  business 
the  house  commanded.  It  apppears  to  me  that  the  volume  of 
business  done  in  a  public-house,  as  apparent  to  the  man  in  the 
street  —  if  I  may  use  such  an  expression  —  is  the  very  first  thing 
that  a  tenant  proposing  to  make  an  offer  for  such  a  house  would 
take  into  consideration.  That  really  is  all  that  the  arl^itrator  has 
done.  That  is  clearly  one  of  the  circumstances  which  would 
influence  persons   bargaining  about  the  rent  of   such  a  house  as 

this. 
[*  154]       *  I  think  that  the  judgment  of  the  Court  of  Appeal  is 

perfectly  right,  and  I  do  not  think  it  is  necessary  to  saj 
anything  more,  because  it  is  not  expedient,  I  think,  to  multiply 
definitions  or  to  paraphrase  the  language  of  an  Act  of  Parliament, 
or  to  lay  down  anything  which  in  another  case  might  be  treated 
as  a  rule.  All  we  have  to  consider  is  whether  in  the  particular 
circumstances  of  this  case  the  arbitrator  is  right  or  wrong.  I 
think  he  is  right.  Therefore  I  move  your  Lordshijis  that  this 
appeal  be  dismissed  with  costs. 

Lord  Morris*  —  My  Lords,  I  concur,  and  I  especially  concur 
in  the  opinion  that  this  is  a  very  plain  case. 

The  Act  of  Parliament  states  very  concisely  that  the  question 
to  be  solved  is,  what  would  it  be  reasonably  expected  that  the 
X^remises  would  let  for  to  a  tenant?  That  has  been  paraphrased 
Cand  personally  I  do  not  object  to  it)  into,  what  would  a  hypo- 
thetical tenant  pay  ?     Now  there  does  not  appear  to  me  to  be  anr 
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law  at  all  in  that  question.  I  am  told  that  two  great  divisions 
liave  been  made  by  those  whu  have  built  a  superstructure  of  law 
upon  that  rather  simple  line  in  the  Act  of  Parliament  —  into 
what  are  called  "  exceptional  cases  "  and  "  ordinary  cases. "  I  can 
rind  no  such  distinction  in  the  Act  of  Parliament.  The  Act  of 
Parliament  leaves  it  general.  The  tribunal  that  has  to  assess  is 
to  decide  what  the  premises  would  be  reasonably  expected  to  be 
let  for.  That  may  in  certain  cases,  like  railways,  gas  companies, 
docks,  &c. ,  be  most  difficult  to  ascertain,  because  there  is  no  prob- 
alnlity  —  I  might  almost  say  no  possibility  —  of  considering  that 
there  a  tenant  would  ever  arise  to  take  it.  Therefore,  in  that 
case  the  tribunal  is  obliged  to  resort  to  a  discussion  as  to  the 
amount  of  profits  that  have  been  made,  and  to  deduce  some  sort  of 
estimate  in  a  rough  way  from  that  to  solve  the  problem  of  what 
the  hypothetical  tenant  would  pay. 

The  present  case  relates  to  a  public-house,  which  is  at  a  corner 
—  they  generally  are,  so  as  to  capture  two  streets  —  and  it  is  said 
that  it  was  not  competent  for  the  arbitrator,  as  a  matter  of  law,  to 
take  into  consideration  the  amount  of  profits  or  to  weigli  that  in 
his  mind  largely  or  lightly  —  I  am  sure  I  do  not  know 
which,  because  this  case  has  been  rather  dealt  with  *as  [*iri5] 
if  appeals  could  be  made  to  the  Court  of  Queen's  Bench, 
the  Appeal  Court,  and  this  House  as  to  whether  the  arbitrator 
came  to  a  right  conclusion,  not  in  point  of  law,  but  in  point  of 
fact.  What  error  did  he  make  in  point  of  law  ;*  He  asked  him- 
self almost  the  very  first  ([uestion  that  the  hypotlietical  tenant 
would  ask,  namely,  is  this  a  house  doing  a  good  business  or  ;i  bad 
business;  is  it  a  house  with  what  is  popularly  called  a  roaring 
business,  or  is  it  a  house  that  is  going  down  for  some  reason  or 
other,  such  as  there  being  other  houses  in  its  neigliliourhood  '. 
That  is  the  very  first  question  that  a  hypothetical  tenant  would 
put  to  himself :  What  have  been  the  profits  tliat  liavn  been  made 
in  it?  Because  that  is  tlie  best  proof  as  to  wliether  it  is  doing  a 
good  business  or  not.  True  it  is  said  A  B  might  make  good 
profits,  but  C  D  might  lose.  All  that  it  is  to  be  presumed  tlic 
arbitrator  would  consider;  he  would  not  value  it  on  the  ]>rinci)il(' 
that  it  was  always  to  have  superlatively  good  oceupieis,  or  the 
worst  of  occupiers.  I  suppose  he  would,  as  a  scMisible  man,  take  a 
sort  of  average  between  tliem.  The  Cf)ntcntioii,  as  T  understand 
it,  is'  that  tlie  arbitrator  in  deciding  that  (juestiou  as  t<»  what  a 
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hypothetical  tenant  would  pay  is  to  be  precluded,  as  a  matter  of 
law,  from  enti'iing  u]»()ii  the  very  question  which,  as  1  have  said, 
in  niv  opinion,  is  almost  the  first  (question  that  the  hypothetical 
tenant  would  put.  It  is  true  that  the  best  way  of  ascertain iiij^' 
what  the  trade  was  which  was  going  on  would  he  the  })rodncti(Ui 
of  the  books  of  the  then  tenant;  but  that  was  objected  to.  It  is 
suggested  that  the  case  of  Dodds  v.  South  Shields  UnicDi  (1895), 
2  Q.  B.  133,  decided  that  that  is  improper  evidence.  If  it  so 
decided,  I  can  only  say  that  I  entirely  disagree  with  it,  and  not 
beintT  bound  bv  it  here,  as  the  Lord  Chancellor  was  when  sitting 
in  the  Court  of  Appeal  —  if  it  goes  that  length,  I  am  entirely  of 
an  opposite  opinion. 

It  is  said  that  this  would  be  an  inquisitorial  inquiry,  a  mis- 
chievous one,  and  several  other  adjectives  are  applied  to  it.  I  do 
not  see  how  it  is  inquisitorial  if  the  parties  themselves  are  ready 
to  bring  the  evidence  forward.  There  is  no  force  put  on  a  pub- 
lican to  produce  his  books ;  he  is  not  in  this  inquisition 
[*  156]  *  threatened  with  the  screw,  and  if  he  chooses  not  to  bring 
forward  his  V)ooks  he  need  not  do  so,  and  the  arbitrator  is 
then  obliged  to  forage  about  for  the  purpose  of  ascertaining  in 
the  best  way  he  can,  under  those  circumstances,  w^hat  the  profits 
would  be.  As  I  have  said,  that  question  in  my  opinion  is  one  of 
the  most  important  factors  in  arriving  at  a  conclusion  as  to  what 
a  sensible  man  would  pay  as  rent  for  the  premises. 

My  Lords,  on  these  gi'ounds  I  am  clearly  of  opinion  that  the 
decision  of  the  Court  of  Appeal  should  be  affirmed. 

Lord  Shand.  —  My  Lords,  I  am  of  the  same  opinion. 

The  sinqtle  question  which  had  to  be  answered  by  the  arbi- 
trator, and  which  this  House  has  now  to  consider  in  dealing  with 
his  aw-ard,  is  :  At  w.hat  rent  would  the  premises  be  reasonably 
expected  to  let  from  year  to  year?  I  am  of  opinion  with  your 
Lordships  that  the  arbitrator  has  taken  the  proper  elements  into 
view  in  deciding  that  question. 

It  may  be  that  in  a  case  of  this  class  it  is  not  competent  to 
yjrove,  as  the  Courts  have  held  in  the  case  of  Dodds,  the  amount 
of  the  actual  detailed  profits  made  by  the  tenant  in  the  particular 
house  in  bygone  years.  The  true  ground  for  so  holding  is,  I 
think,  that  such  proof  is  or  might  lie  of  an  inquisitorial  char- 
acter.    I  can  very  well  understand  that  on  the  part  of  the  tenants 
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it  may  be  a  very  reasonable  objection  for  them  to  make  to  evi- 
dence of  that  kind,  that  it  would  rip  up  aii'airs  which  they  are  not 
bound  to  disclose  to  the  public  in  questions  of  this  kind.  If  it 
were  not  so,  it  seems  to  me  that  such  evidence  would  be  admitted 
as  an  important  element  in  ascertaining  what  trade  has  been  done 
in  the  liouse ;  for  really  it  appears  to  me  that  this  would  be  the 
element  of  all  others  which  a  tenant  might  be  expected  to  take  into 
view  in  fixing  the  rent  he  ought  to  give  for  the  premises.  In  this 
case  the  arbitrator  made  the  trade  actually  done  the  main  element 
in  nsjertaining  the  trade  which  might  be  expected  to  lie  done,  and 
in  reaching  the  rent  which  might  reasonaldy  be  expected.  In  do- 
ing this  I  am  of  opinion  that  he  was  right,  and  I  therefore  concur 
v/ith  your  Lordships  that  the  appeal  ought  to  be  dismissed. 

*  Lord  Davey.  — My  Lords,  I  am  of  the  same  opinion,  [*  157] 
and  I  am  so  entirely  satisfied  with  the  judgments  which 
were  delivered  in  the  Court  of  Appeal,  that  I  should  not  trouble 
your  Lordships  with  any  observations  were  it  not  for  the  use 
which  has  been  made  in  the  argument  addressed  to  your  Lord- 
ships of  Dodds  V.  South  Shields  Union  (1895),  2  Q.  B.  i:33.  My 
Lords,  that  case  has  been  presented  to  us  1)y  Mr.  Balfour  Browne 
and  his  learned  junior  as  if  it  laid  down  some  great  princi])les  of 
law.  They  elevated  the  distinction  which  is  drawn  in  the  judg- 
ments in  that  case  between  what  they  call  exceptional  cases  and 
cases  which  are  not  exceptional,  into  a  legal  principle,  and  tbey 
have  gravely  argued  before  your  Lordships  that  evidence  wliich  is 
admissible  in  the  one  case  is  not  admissil)le  in  tlie  otlier  case. 
Now,  my  Lords,  I  say  at  once  that  I  do  not  understand  Poi/ds' 
Case  to  have  laid  down  any  rule  of  the  law  of  evidence.  In  my 
opinion,  the  learned  Judges  merely  intended  to  sanction  the  prac- 
tice whicli  had  obtained  in  dealing  with  these  ca.ses  of  i;iiing, 
and  if  I  thought  that  they  had  intended  to  lay  it  down  tliiiL 
evidence  which  would  be  admissible  in  wliat  are  caUcd  excep- 
tional cases  would  not  be  admissible  in  pnint  of  law  in  another 
case,  all  I  can  say  is  I  should  hesitate  very  long  l»('f<trc  I  accc|i1»Ml 
Dodds'  Case  as  correctly  laying  down  the  law. 

My  Lords,  the  question  whether  evidence  of  a  pari  icular  class  is 

or  is  not  admissible  in  prosecuting  the  inquiry  which  the  statute 

prescribes  to  us,   namely,   what  rent  a  tenant  from  year  to  year 

might  reasonably  be  expected  to  give  for  the  premises  must  be  the 
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.•^jiUK'  tiuestioii  whatever  the  form  of  the  inquiry  be  —  whether  the 
itu|uiry  be  nf  an  eaJ;y  character  or  whether  it  be  of  a  com})lex 
Lharaoier — whether  it  be  in  a  case  which  occurs  fre(|ucntly  in 
ordinary  life  or  whether  it  be  one  that  only  occurs  occa.sionally. 
It  appears  to  nie  that  all  that  Dodds  (Uisc  purported  to  do  was  to 
lay  down  a  very  convenient  rule  of  practice.  It  may  be  sliortly 
stated,  parajihrasing  the  language  —  for  I  am  not  intending  to  use 
the  language  that  was  used  by  the  learned  Judges,  but  giving  my 

own  interpretation  of  it — tliat  where  the  premises  in 
[*158]  question  are  premises  of   *a  character  which  have  what 

may  be  described  as  a  market  price,  where  a  valuer  ao 
quainted  with  that  class  of  property  can  come  and  say,  "  Property 
of  the  class  to  which  these  premises  belong  lets  for  so  much  a 
year ;  I  can  readily  procure  a  tenant  for  the  premises  for  so  much, 
and  I  cannot  procure  a  tenant  for  more  "  —  then  you  do  not  want 
to  go  into  the  trade  done  on  the  premises.  You  have  there  what 
the  statute  prescribes  to  you ;  and  if  you  have  evidence  of  that 
kind,  if  you  have  the  market  price  and  what  Blackburn,  J., 
using,  I  take  the  liberty  to  say,  not  his  own  language,  but  the 
language  of  Adam  Smith,  calls  the  result  of  "  the  higgling  of  the 
market,"  you  do  not  want  to  go  into  evidence  of  the  particular 
character  of  the  trade  done  on  the  piremises,  and  in  that  case  it 
is  an  exceedingly  convenient  rule  of  practice  that  you  should  not 
allow  questions  of  an  inquisitorial  character  to  be  addressed  to  the 
occupier  of  the  premises  unnecessarily. 

Now,  my  Lords,  what  is  the  true  principle  upon  which  this  in- 
quiry is  to  be  conducted  ?  My  Lords,  I  conceive  it  is  that  which 
is  stated  by  Lord  Blackburn  in  Mersey  Docks  v.  Liverpool  (1873), 
L.  R.  9  Q.  B.  at  p.  97.  The  passage  is  quoted  in  the  judgment  oi: 
Collins,  L.  J. ,  but  I  will  take  the  liberty  of  beginning  to  read  a 
little  earlier :  "  If  the  hereditaments, "  he  says,  "  are  such  as  to 
afford  peculiar  facilities  for  carrying  on  any  kind  of  business,  that 
facility  does,  beyond  all  question,  enhance  the  value  of  the  occu- 
pation ;  but  though  the  profits  which  may  be  reasonably  expected  to 
arise  from  such  a  business  no  doubt  form  an  element  in  estimating 
the  enhanced  value  of  the  occupation  of  the  premises,  the  actual 
profits  made  do  not  form  any  element,  except  in  so  far  as  they 
afford  evidence  of  what  might  be  reasonably  expected  to  be  made 
from  the  occupation  of  premises  affording  facility  for  carrying  on 
such  a  business. "     I  say,  my  Lords,  in  answer  to  a  suggestion  that 
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was  made  from  the  bar,  that,  in  my  opinion,  Lord  Blackbukn  was 
there  laying  down  a  general  principle  applicable  to  all  such  eases, 
and  not  merely  one  that  applied  only  to  exceptional  cases  where 
tliere  is  no  market  value  or  price  or  letting  rent  to  which  you  can 
refer.  And,  my  Lords,  I  venture  to  think  that  that  is 
founded  upon  *  common  sense.  I  repudiate  this  distinc-  [*  159] 
lion  which  has  been  made  so  much  of  between  exceptional 
and  ordinary  cases.  You  have  in  each  case  to  find  out  in  the  best 
way  you  can  what  is  the  rent  which  a  tenant  may  reasonably  be 
expected  to  give,  and  if  the  best  way  under  the  particular  circum- 
stances is  to  ascertain  the  use  which  a  tenant  might  expect  to  be 
able  to  make  of  the  premises,  the  facility  afforded  by  the  premises 
for  the  carrying  on  of  a  trade,  appears  to  me  to  be  a  primary  and 
elementary  consideration  in  the  case.  If  you  are  to  take  into 
account  the  fact  that  the  premises  command  a  trade,  you  must 
surely  ask  what  trade  ?  Is  it  a  large  trade  or  is  it  a  small  trade  ? 
And  T  do  not  know  myself  any  better  test  of  what  trade  they 
]uay  be  expected  to  command  than  tlie  trade  which  they  actually 
do  command.  It  is  not  that  you  rate  the  profits,  it  is  not  tliat 
you  rate  the  man's  skill  and  judgment  or  discretion  in  the  mode 
<.f  carrying  on  the  business,  but  you  have  to  ascertain  what  sort 
of  f.  trade  the  hypothetical  tenant,  as  he  is  called,  may  reasonably 
expect  to  be  able  to  carry  on  on  those  premises  as  an  element  in 
determining  the  rent  he  would  be  willing  to  offer. 

My  Lords,  I  entirely  agree  in  a  passage  in  the  Lord  Ciianckl- 
lor's  judgment  which  I  will  take  the  liberty  of  ipuitiug  and 
adopting  as  an  expression  (if  my  own  mind.  His  Lordsliip  said: 
"  It  would  be  to  ray  mind  one  of  the  most  extraordinary  things  in 
the  world  if  you  could  give  expert  evidence  that  such  and  sucli  a 
liouse  would  be  likely  to  command  sucli  and  such  a  l)usiness,  and 
ycit  not  be  able  to  verify  that  a  irriori  opinion  by  proof  of  (lio  fact 
tliat  it  did  command  sucli  a  l)usiness. "  A.  L  Smith,  Ti.  J.,  says: 
"  You  may  call  it  good-will,  or  you  may  call  it  anything  else  you 
lik(\  but  it  is  legitimate  evidence  to  show  that  it  is  a  house 
capable  of  carrying  on  a  good  trade  according  to  tin;  matters  whieh 
liave  to  be  taken  into  consideration  by  the  hyjiotlielical  tenant  ; 
and  he  fortifies  that  evidence  by  saying  it  is  carrying  on  a  g(HMl 
trade  because  T  see  such  and  such  things  going  on  evt^ry  day  to  my 
own  knowledge.  " 

My  Lords,  tlint  npjieai's  Lo  me  to  sum  up  fJn^  wliolc  of  this  ease. 
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[*  160]  *  T.ovd  Bkamiton.  — My  Lords,  I  am  of  the  same  upin- 
ii»ii.  It  appears  to  me  that,  according  to  the  dictates  of 
;4ood  sense,  the  arbitrator  has  taken  a  veiy  i»roper  and  coneet 
view  of  this  matter.  Tlie  pur[)oii  of  the  impiir}-  was.  What 
•.vijuld  a  tenant,  who  desired  to  carr}-  on  the  l)usiness  for  whidi 
the  house  is  adapted,  in  that  house,  give  as  the  rent  to  a  hindh)rd 
wlio  was  willing-  to  let  the  premises  to  him?  It  is  said  you  must 
look  at  the  value  of  the  surrounding  property,  or,  at  all  events, 
you  are  not  to  take  into  consideration  the  actual  amount  of  the 
profit  that  was  capable  of  being  made  in  that  house  which  is  the 
subject  of  the  inquiry. 

In  the  hrst  place,  the  proposition  which  is  put  forward  by  the 
arbitrator  in  the  award  which  I  have  hefore  me  is  this.  He  says : 
"  I  find  as  a  fact  that  any  person  desiring  to  become  a  tenant  of 
the  appellant's  premises  in  order  to  occupy  them  as  a  public- 
house  would  endeavour  to  ascertain  the  trade  actually  done 
thereon,  by  reference  to  the  weekly  or  yearly  takings,  or  other- 
wise, before  deciding  what  rent  he  would  pay. "  Undoubtedly  it 
is  obvious  that  is  the  course  that  any  prudent  intending  tenant 
would  take,  and  the  question  is,  how  is  he  to  l)e  satisfied  with 
regard  to  what  profits  he  could  make  if  he  did  Ijecome  a  tenant 
and  carried  on  the  business  in  the  house  for  which  it  was  adapted. 
The  house  itself  stands  at  the  corner  of  the  street  —  a  very  eligible 
position  for  a  public-house  to  stand  in.  It  is  admirably  adapted 
for  the  purpose  of  doing  a  large  business,  and  it  has  a  licence. 
The  business  that  was  carried  on  therein  undoubtedly  has  yielded, 
as  is  admitted  on  all  hands,  a  very  considerable  profit,  and  that 
profit  in  that  position  in  that  part  of  the  town  can  only  be  made 
while  the  liouse  stands  there  unapproached  by  any  other  of  the 
same  character.  It  can  only  be  made  by  using  that  house,  whicii 
has  a  licence  already  attached  to  it,  in  the  way  in  which  it  has 
been  used  Ijy  the  tenant  for  the  last  nineteen  years.  There  is 
every  reason  to  suppose  that  the  customers  who  have  been  going 
there,  spending  their  money  and  consuming  liquor  there,  will  con- 
tinue to  do  in  the  future  just  as  they  have  done  in  the  past. 

Xow,  it  is  said  that  the  trade  is  not  to  be  taken  into 

[*161]  *  consideration.      How  would  the  landlord  himself  look  at 

the  matter  apart  from  the  tenant  altogether  ?     He  would 

say  :  "  I  have  a  hou.se ;  it  is  a  house  capable  of  enabling  a  man  to 

earn  l»y  diligence  and  the  application  of  his  own  personal  abilities 
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£1000  a  year  in  that  house ;  lie  wants  to  hire  it  from  me.  I  am 
not  going  to  let  it  to  him  for  a  mere  percentage  representing  tlie 
interest  upon  what  I  have  laid  out  in  bricks  and  mortar  upon 
the  house;  that  would  not  represent  what  I  think  the  value  of 
the  house  is;  it  is  upon  a  spot  where  custom  is  attracted  to  it;  if 
he  can  make  £1000  a  year,  as  I  think  he  can,  I  must  have  a  suit- 
able proportion  —  at  all  events,  a  l>igger  rent  than  I  should  have 
if  the  house  were  only  capable  of  yielding  him  a  profit  of  £100." 
My  Lords,  I  will  put  the  case  in  this  way  :  Supposing  in  a  street 
which  runs  at  right  angles  to  another  street  so  as  to  form  in  point 
of  fact  two  streets,  two  ordinary  houses  are  built,  both  alike  in 
all  their  materials  and  in  the  accommodation  which  is  provided 
— -  they  are  each  licensed  :  the  one  house  is  let  at  £200  a  year,  but 
in  that  house  there  is  very  little  custom  done,  but  yet  theie  is 
enough  custom  there  to  support  a  man  who  pays  his  £200  a  year 
rent,  and  he  is  quite  satisfied  to  pay  that  in  that  house.  The 
house  on  the  opposite  side  at  the  opposite  corner  of  the  street  is 
capable  of  enabling  a  man  to  earn  £1000  a  year.  Is  it  right,  or 
reasonable,  or  good  sense,  to  suppose  that  the  landlord  would  let 
the  one  house  for  £200  a  year  to  a  man  who  could  cain  by 
diligence  £1000  a  year  in  that  house  simply  because  the  two 
ho\ises  were  like  each  other?  He  must  take  into  consideration 
the  capability  of  the  house,  the  position  it  is  in,  and  the  ])ower 
it  gives  to  a  tenant  who  properly  occupies  it  to  make  a  very  large 
sum  of  money  for  his  own  })rofit.  It  seems  to  uw  that  common 
sense  would  dictate  the  course  I  have  suggested  to  the  landlonl. 

Now,  my  Lords,  what  has  the  arbitrator  done  according  to  ilic 
finding,  for  I  rather  prefer  to  take  the  language  of  the  arlutralor 
himself?     What  has  he  found?     He  says:  "  I  hold  that  alllioiitrh 
the  ])rofits  of  trade  (as  such)  cannot  be  rated  "  (nobody  contends 
they   can),    "  yet    in    estimating    the   rateable   value   of    a 
public-house,  if  the  ability  to  carry  on  a  gainful   *  trade  [*1  •;■_'] 
therein  adds  to  the  value  of  such  public-house,  tliat  vjiIih' 
cannot  be  excluded  merely  because  it  is  referable  to  []\v.  trade. 
[  think  he  has  very  properly  found  that,  altliough   tlie  jivotits  in 
this  house  cannot  themselves  be  assessed  according  to  tlieir  value 
as  profits,  yet  the  power  to  earn  them  in  that  house  increases  the 
value  of  that  house.      I  think  that  that  is  properly  found  by  tbe 
arbitrator  in  the  award  he  has  made ;    audi  therefore  concur  en- 
tirely in  thinking  that  this  ap[ieal  ought  to  be  (lismissed  with  costs. 
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Lord  KouKUi'soN.  —  My  Lordss,  I  entirely  concur,  and  I  desire 
only  to  express  my  special  agreement  in  the  remarks  made  upon 
the  previous  cases  by  the  Lord  Chancelloii,  Collins,  L.  J.,  and 
my  noble  and  learned  friend  Lord  Davey. 

Order  appealed  from  ajfftrmcd  and  appeal  dismissed  with 
costs. 
Lords'  Journals,  March  1,  1900. 

ENGLISH  NOTES. 

The  Poor  Relief  Act,  1601  (43  Eliz.  c.  2),  by  which  the  poor-rate 
was  first  imposed,  and  under  the  authoritj^  of  which  it  is  still  levied, 
imposed  the  rate  first  upon  the  "every  inhabitant  parson  vicar  ;iiid 
other"  iu  the  parish,  and  secondly  upon  the  occupiers  of  ''lands 
houses  tithes  impropriate  or  propriations  of  tithes,  coal-mines  or  sale- 
al)le  underwood.s "  in  the  parish.  The  Act,  however,  contained  no 
provi.sions  as  to  the  principles  upon  which  the  rate  was  to  be  assessed 
•  in  the  various  persons  liable,  unless  it  is  to  be  found  in  a  provision 
that  the  rate  is  "to  be  gathered  out  of  the  same  pari.sh  according  to 
the  ability  of  the  same  parish."  words  that  seem  in  some  of  the  older 
cases  to  have  been  looked  upon  as  meaning  that  each  ratepayer  was  to 
be  rated  according  to  his  ability. 

The  branch  of  the  enactment  authorising  the  levy  of  the  rate 
upon  "  every  inhabitant  parson  vicar  and  other"  was  interpreted  as 
authorising  the  rating  of  residents  in  the  parish  in  respect  of  certain 
forms  of  personalty,  of  which  stock  in  trade  was  the  most  important, 
though  ships  also,  if  no  other  kind  of  personalty,  were  held  to  be  prop- 
erty in  respect  of  which  an  "  inhabitant  "  could  be  rated.  The  rating 
of  personal  property  has,  however,  completelj'^  ceased  since  the  passing 
of  the  Poor  Rate  Exemption  Act,  1840  (3  &  4  Vict,  c.  89),  a  temporary 
Act  which  is  kept  alive  by  the  annual  Exjiiring  Laws  Continuance 
Acts;  though  as  that  Act  purports  mereh' to  exempt  stock  in  trade 
from  rateability,  it  is  difficult  to  see  how,  as  a  matter  of  strict  con- 
struction, th(^  complete  omission  of  personal  projierty  from  the  poor-rate 
is  to  be  explained.  The  question  is.  however,  merely  academical,  and 
the  former  rateability  of  personal  property  is  mentioned  onl}'  because 
it  must  not  be  forgotten  in  considering  the  older  cases  on  the  law 
of  rating. 

The  principles  on  which  the  poor-rate  was  to  be  assessed  on  the 
occupiers  of  "hereditaments,"  to  use  the  term  in  general  use,  were  for 
the  first  time  laid  down  by  statute,  in  sect.  1  of  the  Parochial  Assess- 
ments Act,  1836  (6  &  7  Will.  IV.  c.  96),  which  provides  as  follows:  — 
"  No  rate  for  the  relief  of  the  poor  .  .   .  shall   ...  be  of  any  foirce, 
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which  shall  not  be  made  upon  au  estimate  of  the  net  annual  vahio  of 
the  several  hereditaments  rated  thereunto;  that  is  to  say,  of  the  rent 
fit  which  the  same  might  reasonably  be  expected  to  let  from  year  to 
year,  free  of  all  usual  tenants  rates  and  taxes,  and  tithe  oonmiutation 
rent-charge,  if  an}',  and  deducting  therefrom  the  }>robable  average 
annual  cost  of  the  repairs,  insui"ance,  and  other  expenses,  if  any,  neces- 
sary to  maintain  them  in  a  state  to  command  such  rent:  Provided 
always,  that  nothing  herein  contained  shall  be  construed  to  alter  or 
affect  the  principles  or  different  relative  liabilities  (if  any)  according 
to  which  different  kinds  of  hereditaments  are  now  by  law  rateable.'' 
This  provision,  generally  speaking,  still  regulates  the  principles  upon 
which  the  poor-rate  is  to  be  assessed,  though  the  statutory  machinery 
for  the  valuation  of  property  now  in  existence  is  of  later  date.  The 
rent  for  which  a  hereditament  might  reasonably  be  expected  to  let 
upon  the  conditions  laid  down  in  the  section,  and  from  which  the 
probable  average  annual  cost  of  repairs,  &c.,  is  to  be  deducted  in  order 
to  arrive  at  the  "net  annual  value,"  is  usually  called  the  ••  gross 
estimated  rental"  or  "gross  value."  And  the  "net  annual  value" 
is  now  more  usually  termed  the  "rateable   value." 

In  London  the  section  is  superseded  by  definitions  of  "gross  value  " 
and  "rateable  value  "  in  the  Valuation  (Metropolis)  Act,  1869  (32  & 
■^^3  Vict.  c.  67,  s.  4),  by  which  the  valuation  of  property  in  London  for 
the  purpose  of  rates  and  for  certain  other  purposes  is  regulated.  These 
definitions  are  as  follows: —  "The  term  'gross  value'  means  tlie 
annual  rent  which  a  tenant  might  reasonably  be  expected,  taking  one 
year  with  another,  to  pay  for  an  hereditament,  if  the  teiumt  undertixik 
to  paj'  all  usual  tenant's  I'ates  and  taxes,  and  tithe  couimutation  rent- 
charge,  if  any,  and  if  the  landlord  undertook  to  bear  the  cost  of  the 
a'epairs  and  insui'ance,  and  the  other  expenses,  if  any,  necessary  ti> 
maintain  the  hereditament  in  a  state  to  command  that  rent:  The  term 
'  rateable  value  '  means  the  gross  value  after  deducting  therefrom  1 1n- 
probable  annual  average  cost  of  th(!  repairs,  insurance,  and  of  her  rx- 
penses  as  aforesaid." 

The  principles  embodied  in  these  definitions  appear  to  \n-  prcciM'ly 
the  same  as  those  contained  in  the  Act  of  1836,  tliough  they  an-  stati'd 
in  language  more  easily  understood.  There  may.  howevi-r.  it  should 
be  mentioned,  be  cases  in  London  where  tlio  full  application  of  these 
])rinciplcs  is  prevented  by  sect.  r»2  of  the  Act  of  1S6'.>.  which  in  some 
<'ases  limits  the  amount  of  lln'  diductious  thai  may  be  maih'  froin  t  he- 
gross  value  to  arrive  at  the  rateable  value. 

Special  statutory  provisions  have  been  made  as  to  tin-  rating  <>f  a  f<-\v 
s[)ecial  classes  of  property  since  the  Act  of  1S.'56.  which  may  Ix-  n-gardcfl 
as  having  introduced  some  ('XCe])tions  to  tin;  |)rincipl('s  tlu-rc  hiid  down. 
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A  giMioral  iliscussion  of  these  provisions  is  beyond  tlie  scope  of  these 
notes;  but  ;i  word  or  two  must  be  said  as  to  tlie  Agricultural  Kates 
Act,  1806  (oO  &  f.O  Vict.  c.  16). 

That  Act  which  is  temporary  only,  tliough  no  doul>t  it  may  be 
expected  that  it  will  be  continued,  provides  that  during  its  continu- 
ance tlie  occupier  of  ''agricultural  land,"  a  term  somewhat  artificially 
defined  (//'.  s.  9),  "shall  be  liable  in  tlie  case  of  every  rate  to  which 
this  Act  applies  "  —  among  which  is  the  i)oor-rate  — -  "  to  pay  one  half 
only  of  the  rate  in  tlu'  pound  payable  in  respect  of  buildings  and  other 
iiereditaments  "  i^lb.  s.  \).  In  practice,  effect  is  given  to  this  provision 
by  making  the  rate  at  so  much  in  the  pound  on  buildings,  &c.,  and  at 
half  that  rate  in  the  pound  on  "agricultural  land." 

The  provision  does  not  disturb  in  any  way  the  principles  of  valua- 
tion ;  but  it  does,  of  course,  render  it  necessarj',  in  the  case  of  a  heredita- 
ment which  consists  partly  of  agricultural  hind  and  partly  of  buildings. 
Sac,  to  value  the  two  parts  of  the  hereditament  separately,  though,  but 
for  the  Act,  the  whole  hereditament  would  be  valued  at  a  single  figure. 
The  Act  contains  provisions  in  this  behalf,  and  enacts  that  (lb.  s. 
5  [(']),  "  AVhere  an}'  hereditament  consists  partly  of  agricultural  land 
and  partly  of  buildings,  the  gross  estimated  rental  of  the  buildings, 
when  valued  separately,  in  pursuance  of  this  Act.  fi-ora  the  agricultural 
land  shall,  while  the  buildings  are  used  only  for  the  cultivation  of  the 
said  land,  be  calculated  not  on  structural  cost,  but  on  the  rent  at 
which  they  would  be  expected  to  let  to  a  tenant  from  year  to  year,  if 
they  could  only  be  so  used;  and  the  total  gross  estimated  rental  of  the 
hereditament  shall  not  be  increased  by  the  said  separate  valuation." 
It  is  necessary  to  mention  this  remarkable  provision,  because  it  applies 
to  the  valuation  of  a  very  large  part  of  the  rateable  property  in  the 
Kingdom.  It  may,  however,  be  doubted  whether  it  has  any  real 
effect  at  all.  Under  the  Parochial  Assessments  Act,  all  property  is  to 
be  valued  on  the  rent  that  it  might  be  expected  to  fetch,  and  although 
there  are  many  cases  in  which  structural  cost  may  be  properly  consid- 
ered in  ascertaining  that  rent,  it  can  only  be  considered  with  that 
object.  Possibly  the  effect  of  the  provision  may  be  to  render  evidence 
of  structural  cost  inadmissible  on  an  appeal  as  to  the  assessment  of 
farm  buildings.  But,  in  any  case,  it  does  not  seem  in  any  way  to 
affect  the  principles  laid  down  in  the  Parochial   Assessments  Act. 

That  Act  does  not  seem  to  have  been  intended  to  effect  any  material 
alteration  in  the  principles  as  to  the  assessment  of  hereditaments  to 
the  y>oor-rate,  which  had  already,  at  the  date  of  the  Act,  been  established 
by  judicial  decisions  (see  e.  g.  Bex  v.  Adames  (1832),  4  B.  &  Ad.  01, 
.'J8  K.  K.  223,  where  the  principles  established  at  the  date  of  that  case 
are  very  clearly  put  by  Parke,  J.),  but  merely  to  express  those  jirin- 
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<-i])les  in  a  concise  statntory  form,  and  also  to  abolish  a  practici'  rliar 
had  to  some  extent  jjrevailed  of  assessing  the  rate  not  on  the  fnll  vahic 
of  property  but  on  some  arbitrary  fraction  of  that  value  only.  Cases 
fis  to  the  valuation  of  property  of  earlier  date  than  1836  have  acci>nl- 
iiigly  by  no  means  lost  all  authority. 

Tlie  definition  of  net  annual  value  in  the  Parochial  Assessments  Act 
li:is  been  ver}^  adversely  criticised;  the  writer,  however,  ventures  to 
think  that  these  adverse  criticisms  are  ill  founded,  and  that  they  have 
lu'cn  occasioned  by  a  mistaken  way  of  viewing  the  object  of  the  defini- 
tion. It  was  not  intended  by  the  definition  to  set  the  rating  authority 
or  appellate  tribunal  the  problem  of  guessing  in  all  cases  what  property 
could  be  actually  let  for  to  a  tenant  taking  it  precisely  upon  the 
liypothetical  conditions,  but  to  aid  the  rating  authority  or  appellate 
tribunal  to  form  an  exact  conception  of  a  perfectly  real  thing,  namely, 
the  true  annual  value  of  property;  for  the  rateable  value  of  property 
is  essentially  the  real  annual  value  of  the  property  ;  it  is  what  the 
property  is  really  worth  year  by  year  for  the  time  being  to  the  owner, 
meaning  by  owner,  of  course,  not  necessarily  the  actual  owner,  who  may 
Iiave  parted  with  rights  over  the  proi)erty  affecting  its  value  to  him. 
Imt  the  person  or  persons  in  whom,  singly  or  collectively,  the  full 
dominion  over  the  property  exists;  see  per  Lord  Bramwell  in  Dohbs 
V.  Gntnd  Junction  Waterworks  Co.  (1883),  9  App.  Gas.  49,  53  L.  J. 
Q.  B.  50,  49  L.  T.  541,  32  W.  K.  433,  48  J.  V.  5. 

Looked  at  in  this  light,  the  only  defect  in  the  definition  seems  to  be 
that  it  makes  the  ascertainment  of  the  gross  estimated  rental  a  stej) 
in  the  ascertainment  of  the-  rateable  value,  though  gross  estimated 
rental  is  a  far  more  artificial  conception  than  ratealde  value;  and 
it  is  often  clear  enough  that  if  a  certain  sum  is  to  be  included  in  the 
■gross  estimated  rental,  ir  must  be  (hnlucted  from  the  gross  estimated 
rental  in  ascertaining  the  rateable  value,  where  it  is  very  ditlicult  lo 
see  whether  or  not  it  should  be  included  in  the  gross  estiniatcd  reidal. 
The  first  of  the  principal  cases  illustrates  tliis.  TJieri'  no  doiil.t  tlir 
true  rateable  value  was  allowed  to  stand,  notwithstanding  that  the 
gross  estimated  rental  had  b(>en  fixed  too  low,  so  that  no  Iiarm  was 
<lonc.  It  has.  however,  since  been  held,  in  TJorton  v.  Wnlsnll  f'/iion 
1898,  2  Q.  B.  237,  07  L.  J.  Q.  B.  804.  78  L.  T.  (;8I.  K;  W.  1.'.  (;()7. 
that  the  rating  authority  are  bound  l>y  th(i  gross  estimated  rcnt;il  tixi'd 
by  them,  so  that  the  ratepayer  is  entitled  to  a  reduction  in  tlie  rateable 
value,  if  Ik^  can  show  that  less  has  been  deducted  from  the  gross  esti- 
mated rental  so  fixed,  tlia,n  should  liuvi'  l.rcn  dcducli'd  from  tlir  true 
gross  estimated  rental,  although  it  may  be  that  the  rat,fable  valih- 
fixed  by  the  rating  authority  is  not  in  excess  of  tin-  true  rateable  value, 
and  that  the  error  has  been  in  lixitig  the  gross  estimated  rental  too 
low, — a  result  that  cannot  be   regarded  as   very  satisfa<-f<.ry. 
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Another  case  wlu'ir  tlio  mctliiid  of  astntaining  the  gross  t'stimati'd 
rt'iital  as  a  step  towards  tlic  vatcaMi'  value  led  to  an  unsatisfactory  result, 
is  Fulh'u  V.  .SV.  Sarioiirs  Union,  1000,  1  l^  15.  i;}8,  69  T..  J.  Q.  I',. 
loO.  81  L.  T,  583,  48  W.  R.  186.  There  the  question  was  whether  cer- 
tain sums  paid  hy  the  tenants  of  tenements  in  a  hlock  of  artisans' 
dwellings  for  the  cleaning  and  lighting  of  the  comnion  staircases  were 
part  of  tlie  "  rent"  which  is  the  criterion  of  the  gross  estimated  rental. 
It  was  held,  —  whether  rightly  or  not  the  Avriter  ventures  to  think  very 
doubtful  —  that  the\'  were.  And  this  decision  in  fact  affected  the  result 
of  an  appeal  as  to  the  rateable  value  of  the  tenements,  though  it  is 
obvious  that  if  the  sums  in  question  were  part  of  the  "rent"  they 
were  sunis  which  should  have  been  deducted  from  the  gross  estimated 
rental  and  which,  therefore,  could  not  really  affect  the  rateable  value. 

The  questions  considered  in  the  first  of  the  principal  cases  w'ere  as 
to  the  deductions  that  should  be  made  from  the  gross  estimated  rental 
to  arrive  at  the  rateable  value. 

The  propriety  of  allowing  a  deduction  towards  the  expense  of 
renewing  property  of  a  perishable  nature  was  recognised,  even  before 
the  Parochial  Assessments  Act,  in  Rex  v.  Lower  Mitton  InhoMtants 
(1829),  9  B.  &  C.  810,  33  R.  R.  337;  and  after  some  diversity  of 
opinion,  it  was  finall}'^  decided  in  Reg.  v.  Great  Western  Railway  Co.. 
(1852),  15  Q.  B.  1085,  21  L.  J.  M.  C.  84,  16  Jur.  217,  that  a  deduc- 
tion of  this  character  is  proper  in  assessing  railways.  In  Mersey 
Docks  Co.  V.  Liverpool  Overseers  (1873),  L.  R.  9  Q.  B.  84,  29  L.  T. 
454,  22  W.  R.  184,  according  to  the  rei)ort  in  the  Law  Reports,  a 
deduction  of  this  character  was  disallowed;  but  if  the  other  reports  are 
looked  at,  it  seems  somewhat  doubtful  whether  the  deduction  was  dis- 
allowed, and  clear  that  if  it  was  disallowed,  it  was  on  the  ground  that 
the  deduction  had  already  in  effect  been  allowed  under  another  head. 

In  Beg.  V.  Gaii\sborough  Union  (1871),  L.  R.  7  Q.  B.  64,  41  L.  J. 
:M.  C.  1,  25  L.  T.  589,  20  W.  R.  250,  it  was  held  that  an  annual  rate 
for  draining  and  embanking  a  district  imposed  by  an  Act  which  made 
the  rate  a  landlord's  tax,  was  to  be  deducted  in  assessing  land  protected 
by  the  drainage  works,  as  an  expense  necessary  to  maintain  the  land 
in  a  state  to  command  the  rent. 

In  the  earlier  case  of  Reg.  v.  Vnnge  InhoMtants  (1842),  3  Q.  B.  242. 
11  L.  J.  M.  C.  117,  it  appeared  that  the  proprietors  of  the  lands  in 
the  parish  of  Vange,  and  in  other  parishes  in  the  Island  of  Canvey. 
granted  one  third  of  all  the  lands  in  fee  to  J.,  in  consideration  of  his 
cnnbanking  and  keeping  from  inundation  all  the  lands  in  the  island. 
By  a  local  Act  afterwards  passed,  commissioners  were  appointed  to 
keep  up  the  embankment,  and  were  empowered,  for  that  purpose,  to 
tax    the  owners   and    occupiers    of   the   granted    lands    by   an   annual 
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rate,  to  the  full  animal  rent  or  value  of  such  lands,  respectively,  and 
if  the  moneys  so  levied  were  insufficient  (but  not  otherwise)  to  tax  the 
other  lands  in  the  island.  The  assessments  on  the  granted  lands  made 
by  the  ccmimissioiiers  under  this  Act  in  fact  equalled  tlie  rack  rent  or 
full  annual  value.  It  was  held  that  an  owner  and  occui)ier  of  certain  uf 
the  gi-anted  lauds  who  had  taken  the  lands  subject  to  the  above  liabil- 
ity, paying  no  purchase  money  for  them,  was  rateable  on  the  full  value 
of  the  lands,  without  deduction  in  respect  of  the  embankment  tax.  The 
reasons  given  for  the  decision  by  the  Court  do  not  seem  very  satisfac- 
tory, and  the  case  was  certainly  one  of  great  difficulty.  It  is,  how- 
ever, easily  distinguished  from  Itoff.  v.  Gahisboronr/h  Union,  on  the 
ground  that  the  embankment  tax  was  imposed  on  the  lands  rated  iov 
the  benefit  of  the  whole  island. 

The  second  of  the  principal  cases  is  tlie  last  of  a  series  of  cases  in 
which  the  admissibility  of  evidence  as  to  profits,  on  questions  as  to  the 
valuation  of  premises,  has  been  considered. 

Before  referring  to  these  cases  it  should  be  premised  that  in  rating 
such  property'  as  railways,  gas-works,  and  waterworks,  the  profits  made 
by  the  railwa}',  gas,  or  water  company  have  always  been  treated  as 
being  not  only  evidence  relevant  to  the  question  of  the  value  of  tlie 
property,  but  as  affording,  subject  to  proper  deductions  and  calcula- 
tions, a  measure  of  the  value.  It  is  indeed  obvious  that  in  cases 
of  Ihis  kind,  where  the  occupation  of  the  property  confers  a  monoi)oly, 
or  something  in  the  nature  of  a  monopoly,  upon  the  occupier,  the 
profits  are  ilue  tu  the  profit  earning  capacity  of  the  property,  and  afford 
a  very  fair  measure  of  its  value. 

On  the  other  hand,  in  the  case  of  such  propei'ty  as  an  ordinary  shop 
in  the  middle  of  a  long  street  of  shops,  it  is  clear  that,  thougli  tlic 
capacity  for  carrying  on  a  profitable  business  there  eidiances  the  \a\w 
of  the  .shop,  the  profits  actually  made,  whether  evidence  of  tlicni  is 
admissible  or  not,  do  not  afford  any  ])roper  measure  of  tlie  value  of  tin' 
shop:  see  ])er  Blackburn,  J.,  in  Mersey  Docks  Co.  v.  Lirrr/xml 
Overscrrs  (1873)  {(tide,  p.  554);  and  in  such  cases  it  may  very  well  1m' 
that  evidence  of  profits  ought  general] v  to  be  rejected  as  too  n-niolc. 
ii   for  no  other   reason. 

There  are,  however,   numerous   intermediate  cases,    wlufre  the  prop- 
erty is  more  or  less  peculiar,  and  yet  where  it  does  not  confer  on   tin* 
occupier  a  monopoly  at  all  in  the  sense  in  which  the  occupation  of  :i  i;iil- 
way  or  of  gas-works  confers  a  monopoly.      And  as  to  how  far  the  pmlits 
I  of  the  occupier  in  these  intermediate  cases  can  be  treated  as  a  measun* 
[  of  the  value,  there  is  practically  no  authority.      A  theatre  in  a  country 
(  town  affords  an  instance  of  property  of  this  character.      It  is  subniitti'd 
that  in  the  case  of  such  a  theatre  the  rateable  value  could  not  be  higlier 
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tltiiii  tlif  \ahic  rali-ulatcd,  :i>  in  tlio  rasr  of  a  railway,  <>ii  tlic  [mdits,  as 
no  tiMiant  rouM  affunl  ii  girator  n-iit,  but  mi  the  otlier  liainl  that  tin* 
nitoiibh*  vahif  wouUl  nut  ncrt'ssaiily  ho  so  higli  as  tlie  tigiirc  arrived  at 
in  this  way.  since  rather  tlian  j^ive  a  rent  representing  more  tlian  fair 
interest  on  tlie  structural  value  of  the  theatre,  plus  a  ground  rent,  an 
intentling  tenant  would  huild  anotlier  theatre.  If  tliis  reasoning  is 
correct  tlien.  in  the  absence  of  other  evidence  such  as  might  bt; 
afforded  by  an  actual  rent  given  for  the  tlieatre,  the  Tueasure  of  tlie 
value  would  be  the  protits  if  they  were  less  than  a  fair  return  on  the 
o^ipital  sunk  in  the  theatre,  and  the  structural  \alue  if  the  proilts  were 
more  than  an  adequate  return  on  that  ca[)ital.  Tliis  is,  however, 
merely  a  tentative  suggestion  put  forward  by  the  writer  and  resting 
on  no  authority.  In  cases  of  this  character  it  seems  clear  at  all  events 
that  evidence  of  profits  is  not  inadmissible  on  any  principle  of  tin- 
law  of  evidence;  though  the  principal  case  suggests  that  there  may 
be  cases  of  the  kind  where  such  evidence  should  be  excluded  on  the 
ground  that  an  inquiry  into  profits  would  be  inquisitorial  and 
oppressive. 

The  first  case  where  the  admissibility  of  evidence  as  to  profits  came 
in  question  was  Reg.  v.  Aiilesford  Union  (1872),  20  L.  T.  618.  There 
the  occupiers  of  cement  works,  and  of  a  chalk-pit  whence  the}'  obtained 
chalk  for  the  manufacture  of  the  cement,  were  rated  separately  for  their 
works  and  for  the  chalk-pit.  There  were  other  equally  good  chalk-pits 
in  the  neighbourhood,  the  chalk  from  which  was  used  for  purposes  less 
profitable  than  the  manufacture  of  cement.  On  an  appeal  against  the 
jissessment  of  the  chalk-jjit  the  quarter  sessions  refused  to  admit  evi- 
'deuce  a.s  to  the  profits  made  by  the  occupiers  in  their  business  It 
wiis  lield  that  the  sessions  had  righth'  rejected  the  evidence.  The 
real  controversy  between  the  parties  was,  however,  as  to  whether  or 
not  the  rateable  value  of  the  chalk-pit  ought  to  be  deduced  from  the 
]jrofits  made  by  the  occupiers  in  the  way  in  which  the  rateable  valuer 
of  such  an  undertaking  as  a  railway  is  deduced  from  the  profits  of 
the  comfiany.  And  it  was  to  this  question  that  the  judgments  of  the 
Court  were  directed.  It  .seems  clear  that  the  decision  viewed  in  this 
:i>pept  was  right.  The  cement  manufacturers  had  their  choice  of  many 
dialk-pits;  and  that  being  so,  it  is  obvious  that  the  large  profits  made 
by  them  in  their  business  afforded  no  measure  of  the  rent  they,  or 
.my  other  tenant,  would  have  given  for  the  chalk-pit. 

In  liefi.  V.  VerraU  (1875),  1  Q.  B.  D.  9,  45  L.  J.  M.  C.  29,  33  L.  T. 
•  m'.*.  24  W.  Ft.  139,  it  was  held  that  evidence  of  the  occupier's  profits 
was  admissible  on  an  appeal  as  to  the  as.sessment  of  a  race  course:  and 
ill  ClarL-  v.  Fisherton  Angar  Overseers  and  AlderhuvT/  Union  (1880), 
6  Q.  B.  D.  139,  50  L.  J.  M.  C.  .33,  29  W.  E.  334,  evidence  as  to  profits 
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was  held  to  be  admissible  on  an  appeal  as  to  the  assessment  of  a  refresh- 
ment-room at  a  railway  station.  In  neither  case,  however,  as  was 
pointed  out  b}'  Vaughax  Williams,  L.  J.,  in  Mersey  Docks  Co.  v. 
Birkenhead  Union  (C.  A.),  1900,  1  Q.  B.  143,  69  L.  J.  Q.  B.  260,  81 
L.  T.  798,  48  W.  E..  259,  was  any  opinion  expressed  as  to  the  manner 
in  which  the  evidence  was  to  be  used. 

The  next  case  on  the  admissibility  of  evidence  of  profits  was  Dodds 
V.  South  Shields  Union  (C.  A.),  1895,  2  Q.  B.  133,  64  L.  J.  Q.  B.  508, 
72  I;.  T.  645,  43  W.  R.  532,  so  much  discussed  in  tlie  principal  case. 
There  the  case  stated  by  quarter  sessions,  which  was  before  the  Court, 
was  of  the  briefest  description,  raising  the  question  whether  evidence 
of  the  weekly  takings  was  admissible  on  an  appeal  against  the  assess- 
ment of  a  public  house,  without  stating  whether  the  house  was  "  tied  " 
or  ''free,"  or  whether  there  were  or  were  not  other  public  houses  in 
the  neighbourhood  of  similar  character  actually  let  at  rack  rents.  The 
Court  held  that  the  evidence  of  the  weekly  takings  was  inadmissible; 
and  as  it  seems  to  the  writer,  they  so  held,  not  upon  the  ground  sug- 
gested in  the  principal  case,  that  an  inquiry  into  profits  would  have 
been  inquisitorial,  although  that  reason  was  thrown  in  by  Lord  Eshek, 
M.  R.,  but  on  the  ground  that  the  evidence  was  irrelevant ;  and  it  was 
laid  down  that  evidence  of  profits  was  admissible  only  in  cases,  which 
were  dubbed  exceptional  cases,  where  it  is  impossible  for  an  expert 
witness  to  give  an  opinion  based  on  his  experience  as  to  the  value  of 
])roperty  without  going  into  the  profits.  On  these  points  there  seems 
to  be  no  doubt  that  the  case  is  inconsistent  with  and  is  overruled  by 
the  principal  case.  It  certainly  seems  most  strange  that  a  tribunal 
called  upon  to  find  out  what  a  tenant  would  be  likely  to  give  for  a 
public  house  should  have  been  held  to  be  precluded  from  inquiring  into 
the  very  matter  which  is  notoriously  the  first  matter  that  an  actual 
intending  tenant  would  inquire  into. 

The  next  case  that  came  before  the  Court  was  the  priiicii):il  ease, 
where  it  was  held  in  the  Divisional  Court  and  in  the  Court  of  Apj»c:il. 
as  well  as  in  the  House  of  Lords,  that  the  evideno((  acc(!pted  by  flir 
arbitrator  was  admissible. 

After  the  principal  case  had  been  dijcided  in  the  Court  of  Appciil. 
but  before  the  decision  in  the  House  of  Lords,  the  case  of  Mcrsei/  Dorks 
Co.y.  Birkenhead  Union  (C.  A.),  1900,  1  Q.  B.  143,  69  L.  J.  Q.  V>.  26(t. 
81  /..  T.  798,  48  W.  R.  259,  came  before  the  Court  of  Apiu^al.  Tlnr- 
the  Mersey  Docks  and  Harbour  Board  had  appealed  against  a  r.itf  on 
<:ertain  lairages  for  the  reception  and  slaughter  of  foreign  cattle  of  \vlii<  b 
they  were  owners  and  occupiers.  And  on  the  apj)eal  the  Kecordci'  cf 
Liverpool,  before  whom  it  was  heard,  had  entertained  evidence  Itoth  nf 
the  profits  made  by  the  Board  in  the  business  and  of  the  structural  vain. 
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of  the  premises.  It  was  lidd  tliat  the  cn  idciirc  of  jinjiits  wus  adiiii^- 
siblf,  l>ut  tlio  Court  i'X]»r('ss('(l  tlic  ii|iiiiiMii  tliat  tlio  rccordiT  wouLI 
liavi'  been  wrong  if  he  liad  coiisidi-rod  the  cvidi'iico  of  protits  alone 
witliotit  also  taking  into  consideration  tlu-  structural  value  Nothing. 
liowov«M-.  apiH-arod  as  to  the  manner  in  wliich  the  recorder  liad  made 
his  calculations,  and  as  a  practical  matter  it  is  most  diilicult  to  si-c 
Ijow  the  two  nu'thods  of  arriving  at  the  value,  namely,  calculation 
from  the  prolits  and  calculation  from  structural  value,  are  to  be  com- 
bined. In  the  course  of  his  judgment  Collins,  L.  J.,  made  the  fol- 
lowing very  luminous  observations  on  the  relation  between  profits 
and  rent  (1900,  1  Q.  B.  151):  —  '"The  profit-earning  capacity  of  the 
hereditament,  if  it  exists,  must  always  be  an  important  factor  in  the 
annual  value,  and  it  is  just  as  much  present  in  a  value  based  on  a 
comparison  of  rents  fetched  in  the  open  market  by  similar  heredita- 
ments, where  the  materials  for  sucli  a  comparison  exist,  as  though  it 
could  be  isolated  and  quantified:  see  the  observations  of  Lord  Watsox 
in  Ktiinlmrgh  Street  Tramways  v.  Lord  Proiwst  of  Edmhuryh  (1894. 
A.  C.  456.  at  p.  475).  Where  there  is  a  market  rent  for  similar 
hereditaments  there  is  no  need  to  look  for  any  other  standard.  Every 
element  of  beneficial  occupation  is  embraced  in  such  a  rent,  and  there- 
fore it  ^<^ould  be  a  useless  and  probabl}-  misleading  inquiry  to  examine 
into  the  profits  actually  made  by  the  occupier.  Such  profits  would 
depend  possibly  as  much  on  the  skill  of  the  occupier  as  on  the  s{)ecial 
facilities  inherent  in  the  hereditament  itself,  and  a  just  appreciation 
of  each  element  would,  therefore,  have  to  be  made  in  order  to  make  the 
proper  deductions  and  so  to  arrive  at  an  estimate  of  the  rateable  value, 
—  a  result  which  has  already  been  much  more  accurately  ascertained 
by  the  market  rent.  Hence  the  rule  that  in  ordinary  cases  where  the 
.standard  of  rent  is  applicable  evidence  of  actual  profit  made  cannot  be 
received."  The  principal  case,  however,  of  course  shakes  very  seri- 
ously if  it  does  not  destroy  the  supposed  rule  that  "where  the  stand- 
ard of  rent  is  applicable  evidence  of  actual  profit  made  cannot  be 
received." 

It  cannot  be  said  that  the  principal  case  itself  is  altogether  satis- 
factory. It  seems  to  suggest  that  on  a  rating  appeal,  evidence  admittedly 
relevant  ought  in  certain  cases  to  be  rejected  on  the  ground  that  it 
involves  an  inquisitorial  and  oppressive  inquiry.  So  far  as  the  writer 
is  aware,  there  is  no  other  case  known  to  the  law  where  relevant 
evidence  is  rejected  on  this  ground,  and  it  is  very  difficult  to  see  how 
such  a  principle  is  to  be  worked  in  practice. 
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AMERICAN  NOTES. 

In  most  of  the  American  states,  the  constitution  provides  that  all  taxes 
levied  shall  be  assessed  in  exact  proportion  to  the  value  of  the  property.  In 
some  of  the  states  the  words  are  "  cash  value."  1  Stimsou,  American  Statute 
Law,  s.  334.  The  statutes  I'arely  provide  definite  criteria  to  guide  the  assessors 
ill  determining  the  value.  Thus,  in  Massachusetts,  there  is  merely  the  fol- 
iowiiig  simple  provision  :  "  The  assessors  of  each  place  shall  at  the  time 
appointed  make  a  fair  cash  valuation  of  all  the  estate,  real  and  personal,  sub- 
ject to  taxation  therein."  Pub.  Stat.  c.  11,  s.  45.  In  New  York,  leal  prop- 
erty is  to  be  assessed  at  "the  full  value  thereof."  (Jeneral  Laws.  1900. 
p  1807.  In  California  the  expression  is  "full  cash  value,"  which  is  defined 
as  ••  the  amount  at  which  the  property  would  be  taken  in  payment  of  a  just 
ill-lit  due  from  a  solvent  debtor."  Deering's  Annotated  Codes  and  Statutes, 
Vol.  L  ss.  3617,  3627. 

In  some  states  the  Legislature  has  gone  somewhat  more  into  detail.  Thus. 
with  reference  to  the  valuation  of  lands,  the  Michigan  Compiled  [.raws,  1897, 
s.  3.S47,  provide  that  "  the  supervisor  shall  estimate,  according  to  his  best 
information  and  judgment,  the  true  cash  value  of  every  parcel  of  real  proj)- 
erty  and  set  the  same  down  opposite  the  name  of  such  person."  And  in  sect. 
3850,  it  is  provided  that  "the  words  'cash  value,'  wherever  used  in  this  Act. 
shall  be  held  to  mean  the  usual  selling  price  at  the  place  where  the  jiroperty 
to  which  the  term  is  applied  shall  be  at  the  time  of  assessment,  being  the 
jirice  which  could  be  obtained  therefor  at  private  sale,  and  not  at  forced  or 
auction  sale.  In  determining  the  value  the  assessor  shall  also  consider  the 
advantages  and  disadvantages  of  location,  quality  of  soil,  quantity  and  value 
<jf  standing  timber,  water  power  and  privileges,  mines,  minerals,  quarries,  or 
otlier  valuable  deposits  known  to  be  available  therein  and  their  value." 

See  Wisconsin  Statutes  of  1898,  s.  1052. 

In  this  note  the  valuation  of  land,  only,  and  not  personalty,  is  considered. 

•Mr.  Burroughs,  in  his  books  on  Taxation,  pp.  227-228,  summarizes  tiie 
topics  as  follows  :  "  The  question,  how  is  land  to  be  valued,  or  iqioii  wiiat 
basis,  has  given  rise  to  much  discussion  in  legislative  bodies.  Tlie  dilficulty 
is  generally  to  obtain  a  uniform  valuation  throughout  the  state,  so  that  eacli 
liart  of  the  state  may  bear  its  appropriate  part  of  the  burden.  This  dilliculty 
arises  whatever  may  be  the  stamlard  of  valuation,  and  an  attempt  lias  been 
made,  to  obviate  it  by  boards  of  equalization.  In  Michigan  and  California, 
the  standard  is  the  cash  value;  in  New  York,  it  is  at  '  a  sum  which  tiie  nia 
jority  of  the  assessors  decide  to  be  the  true  r<iliie  t/ierrnf,  and  at  which  llicy 
would  appraise  the  same  in  payment  of  a  just  debt  due  from  a  solvent  debtor  ' ; 
in  Virginia,  at  the  cash  value,  which  is  ascertaine<l  by  fixing  tl)n  value  upon 
the  usual  credits  in  the  neigh borhoo<l,  and  rebating  interest  vslien  interest  is 
not  usually  allowed  on  deferred  payments.  The  ex]»ressioii  in  most  of  the 
states  is  either  '  cash  value,'  'fair  cash  value,'  '  at  its  true  valii"  in  money,'  or 
'in  ready  money.'  In  Iowa,  it  is  at  its  true  cash  value,  having  regard  lo 
its  quality,  location,  natural  advantages,  general  improvemenls  in  its  vicinity, 
and  all  other  elements  of  value.     In  Arkansas,  water  privileges  are  specially 
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.kv>iigiiiite«l  as  an  olomeiit  of  value;  ami  in  Illinois,  the  value  of  growing  crops 
is  oxpro."*sly  t'xc'C]>liMl  as  an  element  of  value  [citing, />as.s("«/,  ("/«»•/•  v.  <'r(iui>, 
.'•  .Mirliigan.  1.">1  :  IhirHtull  v.  lUttenop,  27  California,  50;  Vmi  Untsaelaer  v. 
\\'ltit(»ck\  7  New  York.  r)17.  Street's  Digest  of  Tax  Laws.  tit.  Standard  of 
N'alue  in  all  tlu*  states,  pp.  184-19()].  The  substance  of  the  ])rovision  is  the 
sanio  in  each  state,  the  assessment  being  based  on  the  value  of  the  land, 
UH>king  to  all  the  eircnnistances  of  its  surroundings,  or  what  may  be  regarded 
;is  the  cash  market  value.  .  .  .  The  owner  in  many  of  the  states  is  allowed 
to  make  affidavit  as  to  the  value  of  his  land,  and  iji  New  York,  prior  to 
1S.")1,  this  affidavit  was  conclusive*  as  to  value,  but  now  a  more  reasonable 
system  prevails,  and  it  is  only  one  of  the  elements  to  be  considenid  by  the 
assessors  in  forming  their  opinion  [citing  People  v.  Barker,  48  New  York,  70, 
7t!,  77].  They  act  judicially  in  making  an  assessment.  They  proceed  upon 
iiupiiry,  and  hear  and  determine  from  all  the  information  before  them,  what 
is  the  value  "  [citing  People  \.  Barker,  supra,  and  King  v.  Gwynn,  14  Florida, 
'i'l ;  Fairbanks  v.  Ki(lrei/f/e,  24  Vermont,  9  ;  State  v.  Krutlschniti,  4  Nevada, 
178  ;  Inhabitants  of  Neiobunjporlv.  County  Co7nr\s,  12  Metcalf  (Ma.ss.),  211]. 
See  further  Cooley  on  Taxation,  2nd  ed.  409-412  :  1  Desty  on  Taxation,  .'346 
el  seq.  :  1  Blackwell  on  Tax  Titles,  5th  ed.  ss.  285  et  seq.;  25  Am.  &  Kng. 
Encyl.  of  Law,  1st  ed.  ss.  22.5-227. 

The  Legislature  cannot  make  the  valuations  of  property  for  the  purposes 
of  taxation.  People  v.  Reinhart,  39  California,  449.  But  in  Illinois,  the  Re- 
venue Law  of  Feb.  19.  1827,  provided  that  lands  "  are  hereby  declared  subject 
to  taxation,'  and  for  that  purpose  are  hereby  divided  into  classes,  valued  and 
taxed  as  follows  :  Lands  of  the  first  quality  shall  compo.se  the  first  class,  shall 
be  valued  at  four  dollars,  and  taxed  at  the  rate  of  two  cents  jjeracre;  lands 
of  the  second  quality  shall  compose  the  second  class,  shall  be  valued  at  three 
dollars,  and  taxed  at  the  rate  of  one  and  a  half  cents  per  acre  ;  lands  of  the 
third  quality  shall  compose  the  third  class,  shall  be  valued  at  two  dollars,  and 
t:ixed  at  the  rate  of  one  cent  per  acre."  Of  this  statute  j\Ir.  Blackwell  says: 
"  It  will  be  perceived  that  this  valuation  was  an  arbitrary  one.  Inijiroved 
land  wiiith  twenty  dollars  an  acre  could  be  valued  no  higher  than  four  dol- 
lars, and  taxed  at  the  rate  of  two  cents  per  acre ;  while  lands  of  a  merely 
nominal  value  were  assessed  at  the  rate  of  one  cent  per  acre.  The  constitu- 
.  tionality  of  this  law  was  maintained  by  the  Supreme  Court  of  Illinois,  upon 
the  ground  of  necessity,  expediency,  and  contemporaneous  construction,  all 
of  which  were  doubtful  and  dangerous  reasons  to  assign  in  favor  of  the 
validity  of  a  legi.slativ(!  valuation  of  land  for  the  purposes  of  taxation  \c\t- 
\iig  Rltine/inrl  v.  Sc/iiii/lcr.  7  Illinois,  473:  Bruce  v.  Scliuijler,  9  id.  221].  If 
such  a  principle  is  adhered  to,  there  is  an  end  of  equality  and  uniformity  in 
the  operation  of  the  taxing  power  under  our  constitutions,  except  so  far  as 
representative  responsibility  may  secure  them."  Tax  Titles,  5th  ed.  Vol.  1» 
s.  286.  A  similar  statute  in  Florida  was  held  constitutional  in  Levy  v.  Smith, 
4  Florida,  154. 

Valuation  is  in  its  nature  a  judicial  act,  and  so  long  as  the  assessors  act 
honestly  and  without  fraud,  a  party  injured  by  their  errors  has  in  general 
only  .such  r^^mcdy  as  the  statute  may  afford  him.     "And  in  no  proceeding 
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IS  one  to  be  heard  who  complains  of  a  valuation  which,  however  erroneous  it 
may  be,  charges  him  only  with  a  just  proportion  of  the  tax.  If  his  own 
assessment  is  not  out  of  proportion,  as  compared  with  valuations  generally  ia 
the  same  roll,  it  is  immaterial  that  some  one  neighbor  is  assessed  too  little  or 
another  too  much."     Cooley  on  Taxation,  '2nd  ed.  409—110. 

An  arbitrary  valuation  of  lands  according  to  locality  and  without  actual 
view  is  void.  Hetyei/  v.  Supervisors,  37  Wisconsin,  75.  See  Wofxlinan  v. 
Auditor-General,  'y2  Michigan,  28.  And  in  making  valuations  assessors  iiave 
no  business  to  be  influenced  by  the  petitions  of  land-owners.  AUorney-Gen. 
eral  v.  Supervisors,  42  Michigan,  72. 

Where  the  law  requires  property  to  be  assessed  at  its  actual  value,  it  has 
been  said  tliat  the  amount  it  will  sell  for,  at  a  public  sale  made  under  author- 
ity of  law,  is  a  good  prima  facie  criterion  of  such  value.  State  v.  Randolph,. 
25  New  Jersey  Law,  427. 

In  Brown  v.  Greer,  3  Head  (Tenn.),  695,  697,  Cauuthers,  J.,  said  : 
"  Value  can  only  be  determined  by  the  ordinary  selling  and  buying  prices,  for 
cash,  at  the  time."  A  criterion  which,  according  to  Judge  Cooley,  is  very 
seldom  applied.  Taxation,  5th  ed.  409,  n.  1.  Yet  in  Stale  v.  Abbott,  42 
Xew  Jersey  Law,  111,  we  find  the  same  idea  :  "  The  duty  of  the  assessor," 
say  the  Court,  "  as  prescribed  by  the  statute  and  embodied  in  his  official  oath, 
was  to  value  the  lands  in  question  at  their  full  and  fair  value,  at  such  price  as 
in  his  judgment  that  property  .  .  .  would  sell  for  at  a  fair  and  bond  fide  sale, 
by  private  contract,  on  the  day  jarescribed  by  law  for  commencing  the  assess- 
ment."  And  in  other  states  the  same  idea  has  found  expression  in  the 
statutes.  See,  for  example,  the  INIichigau  statute,  above  quoted.  Under  the 
Wisconsin  statute,  which  is  substantially  like  that  of  i\Iichigan,  it  is  held  that 
an  assessment  at  the  price  the  land  would  bring  at  a  forced  sale  is  void,  being 
less  than  the  market  value.  Gnffw.  Supervisors,  43  Wisconsin,  55.  So  is  an 
assessment  at  a  price  at  which  the  whole  property  of  the  city,  if  thrown  ou 
the  market  on  the  day  of  the  assessment,  would  bring  in  cash.  This  is  not 
the  price  which  could  ordinarily  be  obtained  at  a  private  sale,  and  is  not  the 
rule  of  the  statute.  Salscheider  v.  Fort  Hoicard,  45  Wisconsin,  519.  Rut 
valuation  at  "  what  it  would  have  sold  for  right  off,  then  and  there,  —  a  quick 
sale,"  is  a  substantial  compliance  with  the  statute.  Webster-Glover  Lmtdwr  ^ 
Mfg.  Co.  V.  St.  Croix  County,  63  Wisconsin,  647. 

It  has  been  said  that  the  income  of  land  is  no  criterion  for  an  assessor  in 
making  a  valuation  for  the  purposes  of  taxation.  Sttde  v.  Ilandolph,  25  New 
Jersey  Law,  427;  State  v.  Cook,  00  id.  70.  The  controversy  in  the  latter  case 
was  over  the  value  of  a  mine,  and  the  Court  said :  "  The  ductrine  that  income 
is  a  criterion  for  valuation  for  taxation  is  peculiarly  iiia[)propriate  to  th(!  taxa- 
tion of  mining  property,  in  relation  to  which  each  year's  income  re|>resent8  lo 
that  extent  a  diminution  in  the  actual  intrinsic  vtilue  of  tlie  jiroperty."  The 
Court  admits,  however,  that  the  yearly  rental  of  premises  may  be  taken  into 
consideration  as  an  element  for  the  ascertainment  of  true  value,  where  the 
property  is  .so  situated  that  the  yearly  rental  reflects  upon  true  value.  Citinpf 
Keelerv.  Tindall,  36  New  Jersey  Law,  97.  And  in  Allnulir  Sr  Si.  Lawrrncf. 
H.  Co.  V.  State,  60  New  Hampshire,  133,  it  was  held  that  tiie  rent  which  iv 
VOL.  xxii.  —  36 


:562  RATiNc. 

Nob.  6.  7-  —  Reg.  ▼•  Wells ;  Cartwright  v.  Sculcoates  Union.  — Notes. 


K'S-si'o  prvnniscil  to  pay  was  I'vidouco  of  the  inarkot  valiu-  of  the  property  attlie 
<i;ite  of  tlie  lease. 

A  valuation  of  property  by  the  appraisers  at  such  sums  as  they  "  would 
appraise  the  same  in  payment  of  a  just  debt  due  from  a  solvent  debtor  "  is 
fi|uivalenl  to  a  valuation  "  at  its  true  value  in  money.''  Brock  v.  Bruce,  58 
\"eruiont,  -(il. 

In  determining  the  value  of  land.  Its  proximity  to  water-power  may  be 
considered.  State  v.  Flaveil,  24  New  Jersey  Law,  ;570.  So  also  its  adjaceiigy 
to  tide-water.  Stale  v.  Carragan,  37  New  Jersey  Law,  204;  State  v.  Yard, 
43  ill.  632.  Any  additional  value  which  may  be  impressed  upon  lands  by 
reason  of  this  adjacency  to  tide-water  should  be  assessed  not  on  the  fringe  as 
u  separate  and  distinct  property,  but  on  the  entire  lot  of  the  assessable  owner 
fronting  on  high  water  mark.      State  v.  Carrafjan,  supra. 

In  Sltiit  v.  Mayor,  17  Alabama.  2:54,  it  was  held  that  the  privil(\i;e  of  sup- 
plying a  city  with  water  for  twenty  years  should  be  considered  in  valuing  the 
land  of  the  water  company.  The  Court  said:  "  It  is  again  contended,  that  if 
the  water-works  can  be  taxed,  that  the  property  used  in  their  construction, 
together  with  the  lot  of  land  on  \Yhich  the  reservoir  is  situated,  alone  should 
be  valued,  and  the  tax  should  be  assessed  on  that  value,  irrespective  of  the 
value  arising  from  the  right  or  privilege  to  charge  for  the  use  of  the  water. 
To  this  argument  we  cannot  assent.  The  value  of  property  must  be  esti- 
mated by  the  advantages  or  profits  that  are  or  may  be  derived  from  it :  and  if 
one  own  tangible  property  with  which  is  connected  an  intangible  right  or 
privilege,  in  forming  a  just  estimate  of  the  value,  we  must  consider  the  tangi- 
ble property  in  connection  with  the  intangible  right  or  privilege.  Uy  any 
other  rule  than  this,  we  would  often  estimate  property  of  great  value  as  worth 
but  very  little.  For  instance,  if  a  charter  is  granted  to  erect  a  railroad,  and 
the  company  goon  to  complete  the  work,  and  it  yields  large  profits,  in  forming 
an  idea  of  value,  if  we  separate  all  the  component  parts  of  value  and  estimate 
«ach  sepaiately,  we  should  fall  far  short  of  the  intrinsic  worth.  The  right  to 
charge  toll,  disconnected  from  the  road,  would  be  worth  nothing;  and  the 
land  over  which  the  road  may  run  and  the  materials  employed  in  its  con.struc- 
tion  are  of  but  littl*'  value  when  disconnected  from  each  other.  Rut  when  we 
consider  all  the  component  parts  of  value  in  connection  with  each  other,  and 
thus  connected  yielding  profits,  we  then  can  fix  a  just  estimate  of  value.  In 
the  case  before  us,  if  we  were  to  estimate  the  lot  of  land  and  iron  pipes  alone, 
the  record  shovv.s  us  that  their  value  is  only  .fSOOO,  but  the  land  and  pipes 
and  the  privilege  of  charging  all  who  may  use  the  water,  valued  in  connection 
with  each  other,  are  worth  §7.5,000.  If  we,  therefore,  should  estimate  tlis 
property  as  worth  oidy  .S-SOOO,  we  should  fall  far  short  of  its  intrinsic  worth. 
Nor  can  we  perceive  any  reasonable  objection  to  this  mode  of  estimating  the 
value.  It  is  true  that  the  fight  to  supply  the  city  with  water,  disconnected 
from  those  works  necessary  to  render  it  pi'ofitable,  would  be  a  barren  right, 
and  ])robably  of  no  value:  for  instance,  had  the  works  never  been  completed, 
the  mere  privilege  of  supplying  the  city  with  water  could  have  yielded  nothing. 
But  --^till  it  would  have  been  a  right,  and  when  that  right  is  connected  with 
corporeal  objects  of  property  and  becomes  valuable,  the  whole  should  be  esti- 
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mated  in  the  connection  in  which  thoy  stand  in  order  to  arrive  at  a  proper 
estimate  of  their  value. 

In  Union  Inveaiment  Co.  v.  Harrison  County,  67  Mississippi.  614,  it  was 
held  tliat  the  intrinsic  value  of  lands,  for  pm'poses  of  taxation,  is  to  be  deter- 
mined by  takinn;  into  account  all  circumstances  that  may  tend  to  give  a  pre- 
.sent  value  to  it,  such  as  its  improvement,  its  proximity  to  navigatidu  or 
transportation,  or  to  any  city,  town,  or  village  ;  also  what  the  owner  would  be 
willing  or  expect  to  get  for  it,  if  disposed  to  sell,  but  not  what  it  would  bring 
at  a  forced  sale.  And  if  the  probability  of  the  completion  of  a  certain  railroad 
has  increased  the  value  of  lots  in  the  town  so  as  to  make  the  owners  willing  to 
accept  or  expect  to  get  for  them  not  less  tiian  a  certain  sum,  their  assessment 
at  that  figure  by  the  supervisors  should  not  be  reduced  by  the  board  of 
supervisors. 

Land  is  to  be  valued  in  the  actual  condition  in  which  the  owner  holds  it. 
Tf  it  is  divided  into  lots,  each  lot  is  of  course  assessable  at  its  full  value  in  the 
market.  "  But  if  held  by  the  owner  as  a  farm  or  as  an  entire  tract,  the  ([ues- 
tion  is  not  what  would  this  or  that  part  of  it  sell  for,  if  separated  from  the 
rest,  but  what  would  the  property  as  it  is  —  as  the  owner  actually  holds  it  — 
5ell  for,  at  a  fair  private  sale?  "     State  v.  Abbott,  42  New  Jersey  Law,  111,  115. 

Fn  Pingree  v.  County  Commissionpr.s,  102  Massachusetts,  76,  it  was  held 
that  a  reservoir  dam  and  land  which  it  covers  with  water  are  liable  to  be 
taxed,  although,  independently  of  their  use  as  a  reservoir  in  connection  with 
mills,  and  while  the  land  is  so  flowed,  they  are  only  of  nominal  value.  On 
p.  80,  the  Court  says :  *'  The  valuation  should  be  made,  not  subject  to  the  use 
to  which  they  [the  land  and  the  dam]  are,  for  the  time,  appropriated ;  nor 
independently  of  that  use,  in  any  sense  which  excludes  it  from  consideration 
as  a  means  by  which  their  value  is  made  available  ;  but  in  the  same  manner 
as  the  mills  and  water-wheel  are  to  be  valued.  .  .  .  No  part  of  the  value  of 
the  water-power,  as  such,  is  to  be  included  in  the  valuation  of  either;  but  the 
capacity  of  the  property  for  valuable  use  is  not  to  be  excluded  from  considera- 
tion for  the  reason  that  it  is  so  limited  in  the  purpose  or  mode  of  its  use  as  to 
be  of  only  nominal  value  independently  of  its  use  in  a  particular  mode  or  for 
ji  particular  purpose." 

While  the  valuations  of  property  in  previous  years  for  the  p\irpose  of 
assessing  taxes  are  not  evidence  of  its  value  in  subsequent  years,  an  assess- 
ment will  not  be  quashed  because  such  valuations  were  cotisiden-d  l)y  the 
as.sessors.     Lowell  v.  County  Commissioners,  1,52  Ma8sachu.sett.s.  ;J72. 

See  further,  on  the  general  question,  Huntington  v.  Crnlrnl  Pari  fir  I!  <'o., 
2  Sawyer  (U.  S.  Circ.  Ct.),  503;  People  v.  Lots  in  Ashley,  122  Illinois,  2!»7  : 
Illinois  Sf  St.  Louis  Railroad  !f  Cool  Co.  v.  Slooley.  id.  ;?58 :  Miller  v.  ffiirfonl. 
l:»  Nebraska,  13;  CocJiecho  Mfg.  Co.  v.  Slraflhnl,  51  New  Ilamjisliire,  t."»5; 
Winnipiseogee  Mfg.  Co.  v.  Gilford,  64  id.  337;  Central  R.  C„.  v.  Stale  Hoard, 
49  New  Jersey  Law,  1;  Slate  v.  Vansyckie,  id.  360;  People  v.  liuvker,  48 
New  York,  70  ;  People  v.  Commissioners  of  Taxes,  104  id.  240. 
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No.  8.— lU'irrONM^X-TKKNT  COKrORATTON  v.  BURTON- 

()N-ti;knt  union. 

bukton-on-trent  corporation  v.  egginton 
(overseers). 

(c.  A.  1889.) 

No.  9.  —  LONDON   COUNTY   COUNCIL  v.  ERITH 
(CHURCHWARDENS,   &c.   OF). 

(H.  L.  1893.) 

RULE. 

In  the  case  of  property  occupied  for  non-commerciar 
purposes,  tlie  measure  of  the  rateable  value  is  not  tlie- 
profit  that  can  be  made  out  of  it,  but  the  rent  a  hypo- 
tlietical  tenant  would  give  for  the  benefit  derived  from  it. 
And  if  the  owner  of  the  property  is  the  only  or  best  possi- 
ble tenant,  the  measure  of  the  rateable  value  is  the  rent 
he  would  give  for  it  if  he  were  not  the  owner. 

Burton-on-Trent  Corporation  v.  Burton-on-Trent  Union. 
Burton-on-Trent  Corporation  v.  Egginton  Overseers. 

24  Q.  B.  D.  197-212  (s.  c.  .59  L.  J.  M.  C.  1 ;  62  L.  T.  412 ;  38  W.  R.  181 ;  54  J.  P.  4.53). 

fl97]  Poor-rate  —  Rateable    Value  —  Seivage  Farm — Beneficial   Occupation  — 
Possible   Tenant  —  Occupation  by   Owner. 

The  appellants,  under  powers  given  tliem  by  statute,  purchased,  for  the 
purpose  of  disposing  of  the  sewage  of  Burton -upon-Trent,  land  for  a  sewage 
farm,  and  also  land  on  which  they  erected  a  pumping-station,  with  all  necfs- 
sary  engines  and  machinery  to  pump  the  .sewage  on  to  the  farm.  On  appcals^ 
against  a,ssessments  on  the  sewage  farm  and  pumping  station,  cases  wert' 
stated,  in  whicli  it  was  found  that  it  was  impossible  to  work  the  farm  except 
at  a  loss  .so  long  as  it  remained  a  sewage  farm,  and  that  if  the  apj)ellants 
desired  to  let  it  as  a  .sewage  farm  they  would  be  unable  to  find  any  one  to 
take  it,  even  at  a  nominal  rent,  and  that  the  pumping  station,  while  iiseii  as 
part  of  the  sewage  system,  was  incapable  of  yielding  a  profit,  but  that  if  the 
sewage-farm  and  pumping-station  belonged  to  a  private  owner  the  appellants 
■would  hire  them  at  a  yearly  rent  sufficiently  high  to  support  the  rate :  — - 

Held  (rver>ing  the  judgment  of  the  Queen's  Bench  Division),  on  tin- 
authority  of  Reg.  v.  School  Board  for  London  (17  Q.  B.  D.  7o8),  that  in   rn.ik 
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ing  the  assessment  tlie  appellants  ought  to  be  considered  as  possible  tenants? 
and  that  therefore  the  assessment  was  riwht. 


These  were  two  cases  stated  on  appeals  to  the  Quarter  Sessions 
for  the  county  of  Stafford. 

The  following  case  was  stated  in  the  first  of  the  appeals :  — 

1.  The  appeal  is  against  a  poor-rate  for  the  township  of  Stret- 
ton,  in  which  the  appellants'  land  and  sewage  pumping-station 
w^ere  rated  at  £1050  gross  estimated  rental  and  £840  rateable 
value. 

2.  The  land  and  sewage  pumping-station,  the  subject  of  this 
appeal,  form  part  of  the  lands  and  works  acquired  and  erected  by 
the  appellants  for  the  disposal  of  sewage  under  the  powers  and 
provisions  of  the  Burton-upon-Trent  Corporation  Act,  ISSO,  4.'1  I'v- 
44  Vict.  c.  cxxxix.  (local). 

*  3.  For  the  purpose  of  dealing  with  and  disposing  of  [*  1!)8J 
the  sewage  of  Burton-upon-Trent  it  is  necessary  t<»  have 
a  pumping-station  with  all  necessary  engines  and  machinery  to 
pump  the  sewage  on  to  a  farm  at  some  distance  from  the  town. 
The  farm  is  situate  in  the  parish  of  Egginton  in  the  county  of 
Derby. 

4.  The  system  adopted  is  as  follows :  —  The  sewage  is  con- 
ducted by  gravitation  down  a  falling  main  from  the  town  of 
Burton-upon-Trent  to  the  pumping-station.  When  it  arrives  there 
it  is  passed  through  screening  chambers  for  the  purpose  of  elimi- 
nating corks,  rags,  ashes,  &c. ,  and  thence  into  reservoirs  under  the 
boiler  house  and  outside  each  engine-house  and  from  those  reser- 
voirs it  is  puinped  up  through  a  rising  main  on  to  the  scwul;!'  farm. 

5.  All  the  machinery,  buildings,  and  works  at  the  |iiiiii]ii!i,L;- 
station  were  speciall}'  designed  and  made  for  tlie  work  wliidi  tiny 
have  to  do,  and  cannot  be  used  beneficially  foi'  any  otlici  puriiosc, 
and  it  has  been  necessary  to  erect  an  embankment  all  round  the 
land  on  which  the  buildings  stand  so  as  to  guard  agaiii.^l  llnnds 
and  to  make  highei'  foundations  in  the  eiigiiic-housc  t<t  kcc]!  llic 
maciiinory  above  Hood  level.  The  whole,  of  tlie  fallinu  main  and 
a  length  of  about  840  vards  of  the  i-ising  main  is  in  ibc  imii.sli  of 
Stretton. 

6.  The  mains,  land,  and  iaiMii>ing-stali(in  \\r\i-  uml  are  suitabl' 
and  necessary  to  enable  the  appellants  to  di.'ipose  of  the  .sewage  <>ii 
their  sewage  farm  and  all   the  works  have  been  ('onstructcd  and 
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curried  oul  onicii'iiily  aiul  i-eonoiiiically  for  ihu  object  in  viuw, 
but  ihi'V  wouUl  bo  ol'  no  sukstKintial  value  to  any  one  except  to  the- 
apjit'llants  and  for  the  above  object. 

7.  It  is  impossible  to  work  the  sewage  i'arni  except  at  a  loss, 
and  the  land  and  luunping-station  while  used  as  part  of  the  sew- 
a-'e  system  are  incai»able  of  yielding  a  profit  or  advantage,  excep/t 
that  they  enable  the  appellants  to  convey  the  sewage  on  to  the 
farm,  but  the  appellants  would  not  be  able  to  carry  out  their 
statutoiy  duties  as  to  the  disposal  of  sewage  at  any  other  place  at 
a  smaller  expense.  If  the  land  and  pumping-station  in  question 
belon"ed  to  a  private  owner  he  would  let,  and  the  appellants^ 
would  hire  them  at  a  yearly  rent  sufficiently  high  to  support  the 
present  rate. 

8.    It  is  agreed  and  found  as  a  fact  that  except  to  be- 

[*199]  used  for  *  the  purposes  of  the  Burton-upon-Trent  sewage 

system  the  value  of  the  land  and  premises  in  the  parish  of 

Stretton  would  not  be  more  than  £100  gross  estimated  rental  and 

£75  rateable  value. 

9.  The  appellants  contend  that  the  pumping-station  and  prem- 
ises being  only  capable  of  beneficial  occupation  if  used  for  other 
than  sewage  purposes,  should  be  rated  at  the  value  for  which  the 
same  would  let  to  a  hypothetical  tenant  from  year  to  year  suppos- 
ing tliey  were  not  used  as  part  of  the  sewage  system,  but  were 
entirely  disconnected  therefrom  and  applied  to  such  useful  pur- 
poses as  they  might  be  made  available  for,  and  that  the  ratealile 
value  should  be  reduced  accordingly. 

10.  The  respondents  contend  that  it  is  not  necessary  to  rate- 
aliility  that  the  premises  as  actually  occupied  and  utilised  should 
yield  or  be  capable  of  yielding  a  commercial  profit;  it  is  suffi- 
cient if  they  could  he  let  and  woidd  command  a  rent  from  any 
po.ssible  hypothetical  yearly  tenant,  and  that  the  appellant  cor- 
]K»ration  ought  to  be  taken  into  account  as  one  of  the  possible 
hypothetical  yearly  tenants,  and  that  the  present  rate  is  right. 

The  following  was  the  case  stated  in  the  second  of  the  appeals  : — - 

1.  The  appeal  is  against  a  poor-rate  for  the  parish  of  Egginton 
in  which  the  appellants'  sewage  farm  was  rated  at  £2000  gross 
estimated  rental  and  £1800  rateable  value. 

2.  The  sewage  farm  in  the  parish  of  Egginton  consists  of  about 
310  acres  of  land;  it  has  been  acquired  and  is  laid  out  and  worked 
by  the  apjjellants  under  the  provisions  of  tlie  Burton-upon-Trent 
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Corporation  Act,  1880,  aud  the  sewage  is  delivered  ou  to  the 
farm  through  a  rising  main,  4370  yards  whereof  is  in  the  parish 
of  Egginton  from  a  pumping-station  of  the  appellants  situate  in 
the  parish  of  Stretton. 

3.  After  the  sewage  has  passed  through  the  land  the  effluent 
passes  away  through  a  falling  main  into  the  Eiver  Trent. 

4.  Large  sums  of  money  were  necessarily  spent  by  the  appel- 
lants in  levelling  the  surface  of  the  farm  and  trenching  the  land, 
in  clearing  away  fences,  making  roads,  straightening  water- 
courses, and  in  doing  w^hat  was  necessary  to  enable  the  sewage  to 
lie  put  upon  the  land,  and  an  elaborate  system  of  subsoil  drain- 
age was  adopted.     This  system  of  drainage  is  necessarily 

*  on  a  much  larger  scale  than  would  be  necessary  on  an  [*  200] 
ordinary  farm.  The  sewage  itself  contains  about  three 
times  as  much  matter  in  suspension  as  ordinary  sewage,  and  so 
causes  increased  expense  on  the  farm  in  preventing  the  carriers 
and  gutters  from  becoming  choked,  and  it  is  also  of  low  manurial 
value. 

5.  The  rising  main  traverses  the  farm  to  its  highest  point,  and 
by  means  of  branches,  pipes,  and  carriers  can  be  delivered  on  to 
any  plot  on  the  farm. 

6.  It  is  impossible  to  work  the  sewage  farm  except  at  a  loss  as 
long  as  it  remains  a  sewage  farm,  and  if  the  appellants  desired 
to  let  it  as  a  sewage  farm  they  would  be  unable  to  find  anyone  to 
take  it,  even  at  a  nominal  rent,  but  if  disconnected  from  the  sew- 
age system  of  which  it  forms  a  part  it  might  be  let  to  a  tenant  for 
ordinary  agricultural  purposes  at  the  same  rent  per  acre  as  similar 
land  in  the  neighbourhood,  which  would  represent  £400  gross 
estimated  rental  and  £310  rateable  value.  The  appellants  are 
content  that  it  should  be  assessed  and  rated  at  those  amounts. 

7.  The  sewage  farm  has  been  and  is  laid  out  aivd  worked 
suitably  and  economically  by  the  appellants  for  the  disposal  of 
the  sewage,  and  they  would  not  be  able  to  carry  out  their  statu- 
tory duties  at  any  smaller  expense  or  more  ronvcniciitly  else- 
where. If  the  sewage  farm  with  its  present  ap})liaiir('s  belonged 
to  a  private  owner  he  would  let  and  the  appellants  would  hire  it, 
as  a  sewage  farm,  at  a  yearly  rent  sufficiently  higli  to  siiii])ori  f  he 
present  rate. 

8.  The  appellants  contend  that  the  sewage  f.'inn,  bring  inciipn- 
ble  of  beneficial  occupation  in  its  ]»resent  condilion,   is  not  r:ite- 
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uhle,  vv  that  if  raU'alile  it  slmuld  be  rated  at  the  value  for  which 
the  saiiK'  would  let  to  a  hypothetical  teuaut  from  year  to  year, 
supposing  it  were  not  used  as  part  of  the  sewage  system,  hut  were 
eiitiivlv  disconnected  therefrom  and  used  for  ordinary  agricultural 
purposes,  and  that  the  rate  should  be  reduced  accordiugly. 

9.  The  respondents  contend  that  it  is  not  necessary  to  rate- 
abilitv  that  the  premises  as  actually  occupied  and  utilised  should 
yield  or  be  capal)le  of  yielding  a  commercial  profit,  it  is  sutticient 
if  they  could  be  let  and  would  command  a  rent  from  auy 
[*201]  po.ssible  *  hypothetical  yearly  tenant,  and  that  the  appel- 
lant corporation  ought  to  be  taken  into  account  as  one  of 
the  possible  hypothetical  yearly  tenants,  and  that  the  present  rate 
is  right. 

1889.  June  24.  Bosanquet,  Q.  C.  (J.  H.  Etherington  Smith, 
with  him),  for  the  appellants.  — The  farm,  while  part  of  the  sew- 
age system,  is  incapable  of  beneficial  occupation.  If  disconnected 
it  could  be  let  as  an  ordinary  farm  ;  and  the  appellants  are  con- 
tent that  it  should  be  rated  at  its  agricultural  value.  The  appel- 
lants have  no  beneficial  occupation,  and  are  not  rateal)le.  Be.r  v. 
*Sculcoates,  12  East,  40.  Although  the  pumping-station  might,  if 
taken  separately,  be  rateable  at  what  it  would  let  for  to  a  tenant 
from  year  to  year,  the  land  occupied  by  the  sewers  or  carriers  is 
not  rateable.  Meti'opolitan  Board  of  Works  v.  West  Ham,  L.  R. 
6  Q.  B.  193 ;  Reg.  v.  Metropolitan  Board  of  WorJcs,  L.  E.  4  Q. 
B.  15. 

The  respondents  rely  on  Pi,e(j.  v.  School  Boa 7x1  for  London,  17 
<^.  B.  D.  7o8.  In  that  case  it  was  held  that  the  school  board 
it.self  ought  to  be  considered  as  a  possible  tenant  in  assessing  their 
schools  to  the  poor-rate,  although  they  made  no  commercial  profit 
as  tenants,  and  that  the  gross  and  rateable  values  should  be  calcu- 
lated by  the  rent  which  the  board  might  reasonably  be  expected 
to  pay  for  the  premises  for  use  as  schools.  I5ut  the  distinction  is 
that  schooling  is  an  ordinary  business  carried  on  for  profit.  The 
l>remises  were  in.  no  sense  "  struck  with  sterility. "  That  case 
is  exjjlained  and  distinguished  in  Owens  College  v.  Overseers  of 
Cliorlton-upon-McdlocJc,  18  Q.  B.  D.  403 ;  but  neither  case  aftects 
the  principle  that  is  applicable  to  land  used  at  a  loss  for  a  «ewage 
farm. 

Meadows  White,  Q.  C.  CFullarton,  with  him),   for  the  respon- 
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dents.  —  The  corporation  must  provide  for  the  disposal  of  sewage. 
They  choose  to  buy  laud  and  prepare  it  for  the  purpose.  There 
is  no  restriction  on  them,  as  in  Owens  College  v.  Overseers  of 
Chorlton-upon-Medlock.  The  laud  is  not  struck  with  sterilit}'. 
There  is  produce,  but  the  cost  of  labour  at  the  sewers  overbalauce& 
the  value  of  the  produce.  There  may  be  no  commercial  protit, 
but  there  is  a  beneficial  occupation,  because  the  corpora- 
tion are  *  enabled  by  means  of  the  land  to  discharge  their  [*  202] 
duty  the  better,  and  therefore  the  occupation  is  a  benefit 
to  them.  The  only  case  at  all  in  favour  of  the  appellants  is 
Metropolitan  Board  of  Works  v.  West  Ham;  that  was  cited  in 
Re<j.  V.  School  Board  for  London,  yet  the  Court  held  that  the 
school  board  was  to  be  regarded  as  a  possible  tenant  who  would 
take  the  premises  from  year  to  year.  In  Owens  College  v.  Over- 
seers of  Chorlton-upon-Medloch  it  appeared  by  necessary  implica- 
tion from  the  Acts  regulating  the  college  that  the  trustees  could 
not  become  tenants,  and  therefore  they  were  held  to  be  excluded 
from  the  class  of  hypothetical  tenants,  but  the  corporation  of 
liurton  being  possible  tenants  and  allowed  to  rent  land  are  not  to 
be  excluded.  By  the  Burton-upon-Trent  Corporation  Act,  1880, 
the  corporation  may  make  agreements  with  any  person  with  re- 
spect to  any  matter  within  tlie  Act  in  relation  to  sewage.  They 
liave  also  similar  powers  under  the  Public  Health  Act,  1875  (o8 
&  39  Vict.  c.  55). 

Bosanquet,  Q.  C.  (who  was  only  called  on  to  reply  as  to  th(^ 
rating  of  the  pumping-statiou),  for  the  appellants.  —  If  detached 
from  the  sewage  system  the  pumping-station  could  be  let  at  .CI  00 
a  year,  and  the  rateable  value  would  be  £75,  on  which  the  ap]ic'l- 
lants  would  be  content  to  be  assessed,  but  until  it  is  cut  oil"  it 
is  part  of  a  system  by  which  the  c()rp(U'atiou  perform  an  onemns 
duty  at  a  loss. 

The  distinction  is  drawn  by  all  the  Judges  in  JlJetropolilini 
iJoard  f/f  Works  v.  West  Ham.  Further,  the  land  has  been 
bought  by  the  appellants  under  their  Act,  and  even  assuming  tbiil 
they  could  have  ])ut  in  toi-c(;  other  powers  under  the  Public  H(iallli 
Act,  1875,  tlioy  arc  owners  and  (;annot  become  ti'iiiirits. 

Lord  (."oLiCKiDciK,  Ch.  J.  — These  cases  have  l)een  projMMly  urgiu'd 
togethe]-,  because  they  really  form  two  portions  uf  om-  :ind  ili< 
same  subject-matter  of  argument,  althougli  somcwiiiil  diir<'iviit, 
principles  apply  to  the  two  cases. 
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I'ljc  cur^xiiation  of  JJurton  arc  bound  by  Act  of  rarliaiiient  to 
■ilispuse  of  the  sewage  of  JUutoii,  ami  they  have  powers  uuder  the 
Act,  if  they  think  fit,  to  divspose  of  it  through  the  instru- 
(•  203]  nientulity  *  of  a  sewage  farm.  They  have  chosen  that 
instrumentality  and  have  disposed  and  are  disposing  of 
the  ."sewage  i>y  means  of  this  sewage  farm.  The  sewage  farm  is 
physically  divisible,  as  these  ca.ses  are  divisibk;,  into  two  sul)- 
jei'ts ;  there  is  the  pumping-engine  and  station  and  woiks  con- 
nected tiierewith,  which  lift  the  sewage  to  a  level  so  that  it  will 
run  to  the  sewage  farm,  and  tlie  farm  on  wliicli  that  .sewage  i.s 
<'Xitended,  purified,  and  dealt  with  as  it  is  proper  to  deal  v/ith  it. 
Those  two  things  not  only  may  be  but  are  divided  by  a  consider- 
iible  distance,  apparently  about  two  miles. 

I  will  take  the  last  case  first,  becau.se  it  seems  to  me  that  the 
considerations  applying  to  it  are  few  and  simple,  and  tliat  so  far 
as  we  are  concerned  our  judgment  may  [iroceed  u\nm  a  very  short 
and  distinct  ground.  The  argument  on  the  part  of  the  corporation 
is  that  the  pumping-station  ought  not  to  be  treated  as  severed 
from  the  sewage  farm,  and  that,  the  whole  being  part  of  one  sys- 
tem, and.  the  whole  system  being  a  loss  to  the  corporatiiin,  no 
part  of  that  system  can  be  rateable  I  do  not  agree,  because,  you 
aie  not  to  look  at  the  mode  in  which  as  a  matter  of  fact  at  a 
particular  nioment  the  whoie  system  is  occuined  by  the  corpora- 
ti'iii,  but  to  see  if,  by  splitting  up  the  su])ject-matter  into  more 
than  one  holding  or  tenement,  there  lemains  a  pc'ssibility  of  fulfill- 
ing the  conditions  of  the  Parochial  x\ssessnient  ^Act  as  to  r)ne  or 
more  poitions  of  the  whole  system,  a;;d  finding  a  tenant  from  year 
to  year,  subject  to  the  conditions  of  the  Paiochial  Assessment 
Act,  to  give  something  for  it,  and  if  you  can  find  a  tenant  who 
will  give  something  for  it  as  a  tenant  from  year  to  year,  then 
wliat  he  would  give  is  the  measure  of  the  ratealnlity  of  that  por- 
imn  of  the  system.  It  is  not  the  less  so  because  the  corporation 
of  Burton  clioose  for  their  own  convenience  to  occupy  the  whole 
together  —  both  that  part  which  I  will  assume  for  the  purpose  of 
t  MS  aigument  they  ccndd  not  let  to  any  possible  tenant  from  year 
!  •  .vi,ar,  and  what  they  could  let  to  a  possible  tenant  from  year  to 
;■■;:).  The  subjects  are  divisible;  the  conditions  are  different; 
'••  yl  it  may  well  be,  and  in  my  judgment  is,  that  in  respect  of 

■■■  they  are  rateable  and  in  respect  of  the  other  they  are  not. 
•V  aie    thev  rateable  ?      It  seems    to  me  that    that   has 
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been  decided  by  authority  which  *  it  is  not  for  us  to  over-  [*  204] 

rule.      If  tlie  case  of    the  MetropolittDi    Board   of   Works 

V.    West  Ham,  L.  E,  6  Q.  B.  193,  has  been  in  the  opinion  of  the 

Cniiit  of  Appeal  wrongly  decided,  the  Court  of  Appeal  must  over- 

rul(!  it.     We,  however,  must  treat  it  as  an  authority  directly  in 

point. 

For  my  own  part  I  think  the  case  very  properly  decided,  and  if 
the  matter  were  res  Integra  I  should  hold  the  same  as  the  Court 
i)f  Queen's  Bench  held  in  that  case.  It  seems  to  me  that  there 
really  is  no  difference  between  the  portion  of  the  drainage  works 
which  was  held  rateable  in  that  case  and  the  portion  of  the  corpo- 
ration of  Burton's  works  which  we  hold  rateable  in  this  case. 
But  then,  as  I  said  before,  upon  what  is  it  rateable  ?  The  Queen's 
Bench  said  in  that  case  it  was  rateable  upon  such  a  sum  as  a 
tenant  from  year  to  year  would  give  if  he  took  that  part  of  the 
entire  system  by  itself,  and  applied  it  to  such  useful  purposes  as 
it  might  be  fit  for. 

That  being  the  principle,  here  the  figures  are  found  for  us.  It 
is  found  that  if  the  corporation  severed  it  and  the  pumping-station 
were  in  the  market,  a  tenant  from  year  to  year  could  be  found  to 
make  use  of  the  station  and  the  engine  and  so  forth,  not  of  course 
for  the  purposes  for  which  it  is  now  used,  which  makes  it  in  a 
certain  sense  very  much  more  valuable,  but  it  would  have  some 
value,  and  that  value  is  found  to  be  £75  a  year.  Ui)on  that  pait 
of  the  case  we  think  that  the  appellants  must  partially  succeed  ; 
that  is,  the  appellants  must  be  rated,  but  must  be  rated  to  the 
extent  that  the  arbitrator  has  found  to  be  the  \alue,  upon  the 
principle  of  the  Metropolitan  Hoard  of  Works  v.    West  Ham. 

That  brings  me  to  the  second  part  of  the  case,  wliich  is  really 
the  first  that  was  argued,  but  whicli  1  have  taken  last,  because  it 
is  rather  more  difficult.  The  facts,  as  I  understand,  found  in  the 
case  are  these.  Here  is  a  sewage  farm  of  (!onsiderable  extent, 
occupied  by  the  corporation  of  Burton-upoii-Tient  fo)'  the  pnr])()ses 
«if  g(>,tting  rid  of  the  sewage,  and  it  is  found  tliat  this  land  whicli 
the}'  have  purchased  under  the  powers  of  their  Act,  and  which 
they  use  for  a  particular  purpose,  is,  in  theii-  hands,  not  only 
]irotitless,  luit  not  even  beneficial,  because  in  (»rder  iu 
'get  the  proceeds  they  must  exjjend  a  much  larger  sum  [*20r)J 
thrill  wliat  they  g'.it  back.  Therefore  they  occupy  at  a 
loss.      There  is  neitlu.'v  proHt  nor  benclii    to  tln'in.      !  ipiili'  ;iiliniL 
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tlie  distiuction  iMigiavon  in  the  law  now  for  a  long  time  between 
prolitable  occnpatiun  and  beneticial  occupation ;  I  accept  it,  under- 
stand it,  and  desire  to  act  upon  it.  Here  it  seems  to  me  the  case 
is  like  tliat  <>t'  an  ordinary  farm,  whicli,  from  tlie  circumstances 
iif  ilie  occupation,  has  ceased  to  be  a  farm  which  any  tenant  from 
y»;ar  to  year  woukl  take.  As  long  as  that  is  so  there  is  nothing 
lo  rate,  because  either  there  is  no  occupation  in  point  of  fact,  or 
the  farm  can  only  be  cultivated  at  a  nominal  rent,  or  at  scmie 
rent  which  leaves  no  profit  and  no  benefit  to  the  person  who  is 
occupying  it.  Under  those  circumstances  there  is  no  subject- 
matter  of  rateability,  because  there  is  no  occupati  n  which  is 
beueftcial  to  anybody. 

In  the  case  to  which  I  have  had  more  than  once  occasion  to 
refer,  that  of  the  North  Devon  Railway,  when  it  was  just  strug- 
gling into  existence,  the  expenses  of  the  railway  were  a  great  deal 
more  than  the  profits,  and  nobody  would  have  been  found  to  take 
—  not  merely  the  portion  which  was  in  the  particular  parish  in 
which  the  dispute  arose,  but  —  the  railway  in  its  integrity,   as 
a  tenant  from  year  to  year,   because  in  order   to  get  the    small 
amount  which  he  could  have  got  by  the  occupation  of  the  rail- 
way, he  would  have  had  to  spend  a  great  deal  more  than  he  got 
back.     Therefore,  so  long  as  that  state  of  things  continued,  there 
was  nothing  to  rate.      That  state  of  things  passed  away,  and  the 
railway  is  rateable  now  at  what,  in  each  particular  parish,  accord- 
ing to  the  well-known  principles  of  railway  rating,  tenants  would 
be  willing  to  give  for  that  portion  of  the  railway  which  is  the 
subject-matter  of  rates.      So  here,  if  the  law  should  be  altered  and 
if  the  corporation  should  be  able  —  not  only  to  let,  but  — ■  to  sell 
and  be  able  to  .sell  witliout  the  burdensome  incidents  which  are 
now  attached  to  the  occupation,  of  course  the  rateability  of  the 
farm  will  at  once  come  into  existence  again.      But  so  long  as  it 
remains  as  it  is  at  present  it  seems  to  me  to  be  within  the  prin- 
ciple of  tliose  cases  whicli  decide  that  where  there  is  no  profit  and 
no  benefit  to  anybody,  rehus  sic  stantibus  the  land  is  not 
[*  206]  rateable.     I  think  that  the  sections  to  which  we  have  *  been 
referred  are  important  in  a  certain  sense  as  showing  what 
is  the  nature  of    the  occupation   and  as   showing    that    it  is  not 
inherent  in  the  nature  of  the  case  that  there  should  not  be  a  rate- 
ability.      The  corporation  can  only,  as  I  under.stand,  under  any  of 
their  powers  let  so  much  of  the  farm  as  will  leave  enough  of  iriu 
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their  hands  to  conduct  the  system  whicli  they  are  bound  hy  Act  of 
Parliament  to  conduct,  of  getting  rid  of  the  sewage.  It  seems  to 
me  tliat  the  distinction  wliicli  has  been  drawn  between  this  case 
aad  the  School  Board  Case  is  a  sound  one.  Here  the  corporation 
1  f  Burton  have  a  right  to  do  what  they  liavo  done ;  they  are 
e:u}X)wered  to  do  it;  they  have  a  duty  cast  upon  them,  but  the 
] /articular  means  of  discharging  that  duty  is  left  to  tlieir  own 
d.iscretion;  they  choose  a  particular  means  which  they  have  a 
riyht  to  choose,  and  in  following  out  the  means  which  they  have 
rliosen  they  incur  loss  instead  of  profit,  and  the  occupation  which 
iliL'y  had  therefore  is  not,  in  their  hands,  either  profitable  ur 
b  Mieficial.  But  in  the  School  Board  Cane  not  only  was  the  school 
board  bound  to  perform  a  duty  by  having  a  particular  set  of  build- 
ings, hut  was  bound  to  perform  the  duty  in  the  particular  way  in 
vhich  they  did  perform  it;  I  mean  they  could  not  raise  a  fund 
and  buy  a  site  for  a  s(di(wl  outside  their  limits;  they  were  bound 
to  get  school  buildings  within  particular  limits  for  the  purpose  of 
cariying  on  their  school  in  those  buildings,  and  the  moment  that 
tliey  became  possessed  of  those  buildings,  either  as  tenants  or  as 
ovvners,  they  could  not  use  those  buildings  in  any  other  way  than 
that  directed  by  the  Act  of  Parliament.  But  inasmuch  as  they 
were  bound  to  find  some  buildings,  and  inasmuch  as  the  duty  cast 
upon  them  left  them  only  the  option  of  occupying  this  house  or 
that  house,  these  premises  or  those  premises,  and  as  it  must  have 
cost  them  something  either  to  build  or  to  rent,  and  as  they 
acquired  the  premises  in  the  fulfilment  of  a  statutory  duty,  the 
Court,  as  I  understand,  held  that  they  had  a  beneficial  occupation 
because  the  occupation  of  that  particular  place  was  in  trntli  an 
occupation  under  the  Act  of  Parliament,  and  in  holding  it  tliey 
discharged,  and  were  tlierefore  relieved  from,  the  Parliamentary 
responsibility  put  upon  them.  That  does  not  exist  in  the  present 
case ;  there  is  no  Parliamentary  responsibility  put  upon 
the  corporation  to  hold  tliis  particular  *  f arm ;  they  are  [*207] 
not  bound  to  buy  or  to  rent  this  particular  farm.  Tliey 
may  do  it;  they  have  done  so;  they  are  like  any  otbcr  tenants. 
They  are  just  in  the  same  condition  —  neitlier  bcttci-  unr  worse 
than  any  other  tenants;  and  at  this  moment  there  is  no  bcndicial 
occupation — there  is  nothing  to  rate.  Thercfon;  tlie  appellants 
on  this  part  of  the  case  are  entitled  to  our  judgment. 


674  KATiNt;. 

Ifo.  8. Burton-on-Trent  Corp.  v.  Burton-on-Trent  Union,  24  Q.  B.  D.  207,  208. 


Stephen',  J.  -    I  ;iiu  entirely  of  the  same  opinion,  and  for  the 
same  ivasons.  Juihj)ncnt  fur  the  appellants. 

Tlio  respondents  in  each  case  appealed. 

18S0.  Nov.  25.  FuUarton  (Sir  R  Webster,  A.  G.,  with  liim), 
in  supjiurt  of  the  appeals.  — The  moment  it  is  ascertained  that  the- 
hereditament  is  of  a  rateable  character  the  t2st  of  \alue  to  be 
applied  is  that  laid  down  by  the  Parochial  Assessment  Act  of 
ISoO,  tliat  the  rate  is  to  be  made  on  an  estimate  of  the  rent  at 
wliich  the  hereditament  might  reasonably  be  expected  to  let  fron: 
year  to  year  free  of  the  enumerated  charges.  All  the  heredita- 
ments in  this  case  are  capable  of  beneficial  occupation,  so  that  the 
only  ground  that  was  given  for  the  exemption  of  the  sewers  in 
Fu'ij.  V.  Metropolitan  Board  of  Works,  L.  E.  4  Q.  B.  15,  does  not. 
apply.  In  considering  at  what  rent  the  premises  might  reason- 
ably be  expected  to  let  the  corporation-  must  be  taken  into  account 
as  possible  hypothetical  tenants.  Hcg.  v.  School  Board  for  Lon- 
don, 17  Q.  B.  D.  738 ;  Owens  College  v.  Overseers  of  Chorlton- 
upon-MedlocJc,  18  Q.  B.  D.  403.  In  the  latter  case  the  ground  of 
exemption  was  that  the  trustees  of  the  college,  by  reason  of  statu- 
tory provisions,  were  prevented  from  renting  the  premises,  and  so- 
must  be  excluded  from  consideration  as  possible  tenants.  The 
appellants  in  this  case  are  under  no  such  restriction. 

Bosanquet,  Q.  C.  (J.  H.  Etherington  Smith,  with  him),  contrh. 
—  The  finding  in  the  case  that  if  the  land  and  pumping-station 
belonged  to  a  private  owner  the  appellants  would  hire  them  at  a 
rent  sufficiently  high  to  support  the  rate  is  an  hypothesis 
[*208]  which  *  should  not  be  taken  into  account  as  the  appellants 
are  themselves  owners  of  the  land.  The  proper  way  to 
arrive  at  the  rateable  value  is  to  assume  that  the  works  are  dis- 
connected and  the  land  rated  at  its  agricultural  value.  Such  a 
rate  the  apjjellants  are  willing  to  pay.  The  essence  of  the  cases 
of  Reg.  V.  Metropjolitan  Board  of  Works  and  Metropolitan  Board 
of  Works  V.  West  Ham,  L.  E.  6  Q.  B.  193,  is  that  till  the  un- 
remunerative  use  is  disconnected  from  the  hereditament  it  can  be- 
wortli  nothing  for  rateable  purposes,  but  that  you  can  treat  it  as- 
disconnected  and  ascertain  what  the  value  would  be  if  the  prem 
ises  were  applied  to  some  purpose  for  which  they  could  be  made 
available  in  the  hands  of  a  tenant.  The  land  in  this  case  can  be 
treated  as  disconnected  from  the  whole  drainage  system,  and  in 
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that  condition  a  tenant  could  be  found  for  it.  The  drainage  sys- 
tem is  a  benetit  to  the  town  of  Burton-upon-Treut,  where  the 
houses  are  benefited  and  the  rates  higher  in  consequence,  but  of 
no  benefit  whatever  to  the  parishes  in  which  it  lies,  and  the 
unprofitable  works  are  not  to  be  rated  higber  in  the  hands  of  the 
corporation  because  of  the  benefit  derived  elsewhere.  This  land 
in  the  hands  of  the  corporation  is  used  for  a  public  purpose,  and 
they  are  under  restrictions  as  to  its  profitable  use,  as  in  Corpora- 
tion of  Worcester  v.  Droitivich  Assessment  Committee,  2  Ex.  D.  49, 
and  Mersey  Docks  and  Harhour  Board  v.  Overseers  of  Llaneilian, 
14  Q.  B.  D.  770.  In  Reg.  v.  School  Board  for  London  it  is  not 
suggested  that  the  previous  cases  on  which  the  appellants  rely  are 
overruled.  In  that  case  there  was  a  thing  which  might  have  been 
let  as  it  stood,  and  the  user  of  which  was  in  itself  of  a  profitable 
nature,  while  the  sewage  farm  and  works  must  make  a  loss  sO' 
long  as  they  are  used  for  that  purpose.  Owens  College  v.  Chorlfon- 
upon-Medlock  shows  that  where  there  is  no  power  in  the  occupier 
to  become  tenant  he  cannot  be  taken  as  an  hypothetical  tenant. 
BowEX,  L.  J.,  went  further  and  based  his  judgment  on  the  fact 
that  the  trustees  having  purchased  could  neither  sell  nor  let  l)ut 
must  continue  to  occupy  the  premises  for  the  statutory  purposes. 
An  exemption  based  on  that  ground  would  be  applicable 
in  the  present  case.  [He  then  argued  that  by  the  *  Burton-  [*  209] 
upon-Trent  Act  the  corporation  had  no  power  to  rent  land 
for  the  purposes  of  a  sewage  farm.  ] 

Sir  R  Webster,  A.  G. ,  in  reply.  — In  addition  to  the  statutory 
power  to  purchase  lands  under  their  Act  the  corporation  can 
exercise  the  powers  given  to  rent  land  by  the  Public  Tloaltli  Act, 
1875,  s.  27.  The  cases  of  Reg.  v.  Metropolitan  Board  of  Worku 
and  Metropolitan  Board  of  Works  v.  West  Ham  were  decided  on 
the  specific  facts  stated  and  questions  raised.  The  statements  in 
the  present  cases  show  conclusively  that  tlie  corporation  would 
become  tenants  if  they  were  not  owners,  and  Reg.  v.  School  Board 
for  Londo7i  shows  that  they  can  be  taken  into  account  as  hyi)o- 
tlietical  tenants.  [He  referred  to  Gnest  v.  Overseers  of  East  Dean, 
L  R  7  Q.  B.  .3.34.  ] 

Lord  EsHEK,  M.  R  —  I  am  of  opinion  that  the  decisions  iit 
these  rating  cases  have  been  progressive,  and  that  in  tlie  earlier 
cases  points  which  might  have  been  raised  and  decided  were  not 
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raised,  points  Nvhich  liiive  been  raised  and  dealt  with  in  Liter 
o«ses.  Till'  Ct)urts,  us  I  imagine,  saw  the  difficulties,  and  when 
tliev  hail  t-a.se.s  hefore  them  which  put  certain  ([ucption.^  ttt  bo 
au.'^wei'ed,  they  did  nnt  consider  any  others.  Putting  that  gh)ss 
<>u  the  earlier  cases  it  is  of  no  use  to  say  that  the  saiuc  ([uestinns 
nii'dit  have  arisen  in  them  as  are  now  raised  because  the  Courts 
«lid  not  cun.sider  them,  aud  it  cannot  be  said  that  they  were 
ilecided  when  they  were  not  considered.  Now  the  question  of 
whether  the  occupying  tenant  could  be  taken  into  consideration  as 
a  possible  hypothetical  tenant  was  never  raised  for  decision  till 
Reg.  V.  School  Board  for  London,  17  Q.  B.  D.  738.  It  is  said  the 
point  might  have  been  raised  for  decision  in  Metropolitnn  Board 
of  Works  V.  West  Ham,  L.  R  6  Q.  B.  193,  but  even  if  it  had 
been  put  before  the  Court,  there  was  this  peculiarity  in  the  case 
that  it  had  been  left  to  the  Court  to  draw  inferences  of  fact,  and 
the  Court,  by  the  inference  they  drew,  shut  themselves  out  from 
deciding  the  point,  because  the  inference  they  drew  was  that  the 
sewer  was  incapable  of  beneficial  occupation.  That  is  a  finding 
which  is  contrary  to  what  is  found  in  this  case.      In  the  case  of 

Mersey  Dock  and  Harbour  Boardx.  Overseers  of  LI  a  neilian, 
[*210]  14  Q.  B.  D.  770,  the  point  was  not  *even  glanced  at,  so 

that  decision  at!'ords  no  authority  in  the  present  case. 
The  point  we  are  considering  was  first  raised  and  considered  by 
the  Court  in  Reg.  v.  School  Board  for  London.  It  was  pointed 
out  that  the  question  under  the  statute  is  not  whether  a  tenant 
could  occupy  at  a  profit,  but  whethei'  a  tenant  could  be  found 
willing  to  pay  a  rent.  You  cannot  have  as  hypothetical  tenant 
some  one  who  cannot  be  a  tenant  at  all,  but  if  you  can  find  any 
one  who  would  give  rent  for  the  subject-matter  used  as  it  is  used 
that  person  must  be  treated  as  an  hypothetical  tenant,  whether  he 
would  have  a  profitable  or  merely  a  beneficial  holding.  Applying 
this  to  the  particular  case  we  said  that  if  an  owner  in  occupation 
of  premises  is  a  person  who  but  for  being  owner  could  be  a  tenant 
and  would  pay  a  rent,  lie  must  not  be  excluded  from  consideration 
as  a  possible  tenant.  The  point  was  subsequently  raised  in  Owens 
College  v.  Overseers  of  Chorlton-upon-Medlocl\  18  Q.  B.  D.  403. 
It  had  been  foreseen  and  guarded  against  that  if  ever  you  got  an 
owner  in  possession  who  could  not  be  a  tenant  he  could  not  be 
taken  into  account  as  an  hypothetical  tenant,  and  on  that  ground 
it  was  decided  that  the  college  should  not  be  taken  into  conside'ra- 
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tion,  though  but  for  the  disability  to  be  tenant  the  college  would 
rightly  have  been  taken  into  consideration  in  seeing  what  possible 
tenants  could  be  found.  It  was  said  that  in  the  judgment  of 
!>itWEX,  L.  J.,  in  the  Law  Eeports,  there  wei'c  phrases  which 
sliowed  that  he  was  taking  a  different  view  from  the  other  mem- 
l)crs  of  the  Court.  I  cannot  see  from  the  report  that  that  is  so, 
liut  taking  the  judgment  as  reported  in  the  Law  Journal  Reports 
{~)6  L.  J.  M.  C.  29),  I  defy  any  one  to  point  out  any  such  difference. 
Li  this  case  the  corporation  have  to  carry  out  certain  duties  and 
to  dispose  of  their  sewage.  If  they  had  not  been  owners  of  it 
they  might  have  rented  this  very  sewage  farm.  Is  not  that 
within  the  decision  of  the  School  Board  Case?  There  is  no  room 
here  for  drawing  inferences  of  fact,  for  there  is  an  express  finding 
which,  unless  it  can  be  shown  to  be  contrary  to  the  Act  under 
which  the  corporation  is  proceeding,  established  that  they  would 
hive  given  a  rent  for  the  subject-matter  of  these  rates 
which  *  would  support  the  assessment.  I  see  no  reason  [*211j 
to  alter  the  opinion  I  expressed  in  the  School  Board  Case, 
and  I  cannot  draw  the  distinction  between  that  case  and  the  jtres- 
ent  which  the  Court  below  has  drawn.  I  am  therefore  of  opinion 
that,  apart  from  figures,  as  to  which  no  question  is  raised,  the 
rating  is  correct  in  principle  and  ought  to  stand,  and  that  the 
appeals  should  be  allowed. 

LiNDLEY,  L.  J.  —  The  question  we  have  to  decide  turns  on  the 
construction  of  the  Parochial  Assessment  Act  of  1836,  s.  1  of 
which  declares  that  no  rate  for  the  relief  of  the  po(;r  is  to  Ite 
allowed  which  is  not  made  upon  an  estimate  of  the  net  annual 
value  of  the  several  hereditaments  rated  thereto,  that  is  to  say,  of 
the  rent  at  which  the  same  might  reasonably  be  ex])ected  to  let 
from  year  to  year  free  of  certain  deductions  to  which  T  need  not 
refer.  We  have  to  apply  that  provision  to  the  facts  stated  in 
these  cases.  The  question  is  of  importance  —  wlmtliei-  an  <n-i-[[- 
pier  who  is  also  owner  of  the  premises  to  1)C  rated  is  such  a  tenant 
as  is  contemplated,  by  the  Act.  It  has,  however,  arisen  before 
and  was  solved  in  the  case  of  Rcff.  v.  School  Board  for  London, 
17  Q.  V>.  D.  738.  In  tliat  case  it  was  decided  that  alMu-u-Ii  you 
could  find  no  other  possible  tenant  than  such  a  one  as  I  bavo 
d'iscribed,  still  there  was  nothing  in  his  jxisition  to  prevent  \\\<- 
Iteing   treated   as   an   hypothetical    timant.      1    do   nut   t}iiTd<    Ili;it 
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pirticiilnr  point  was  ever  raised  in  tlie  previous  cases,  certainly  in 
none  of  them  was  there  a  linding  sucli  as  that  in  paragra]ih  7  of 
tlie  first  of  these  cases.  Tliat  appears  to  me  to  be  decisive  of  tliis 
case  l»v  bringing  it  within  the  decision  in  the  School  Board  Case. 
ihcens  College  v.  Overseers  of  Chorlton-upon-Mcdloch,  1 8  Q.  B.  P. 
40o,  would  have  been  decided  the  same  way  but  for  one  circum- 
stance, that  the  college  could  not  under  any  circumstances  be 
tenants.  I  can  see  no  difference  in  principle  between  the  cases  of 
the  sewage  farm  and  the  pumping-station,  and  I  think  therefore 
these  appeals  should  be  allowed. 

LnpES,  L.  J.  —  According  to  my  view  this  case  is  governed  by 
7?e//.  V.  School  Board  for  London,  17  Q.  B.  D.  738,  and  Oivcns 
Collcyc  v.  Overseers  of  Chorlton-upon-Medloch,  18  Q.  B.  D. 
[*212]  403,  and  on  the  authority  of  those  *  two  cases  the  corpora- 
tion must  be  taken  into  consideration  as  a  possible  hy])o- 
thetical  tenant.  If  so,  then  having  regard  to  the  finding  in  the 
cases  as  to  what  the  corporation  would  be  willing  to  pay  as  rent, 
they  are  rightly  asse.ssed  at  the  higher  rate.  At  the  same  time  I 
must  say' that  I  have  a  difficulty  in  reconciling  the  cases  of  Beg. 
V,  School  Board  for  London  and  Metropolitan  Board  of  IVorTcs  v. 
West  Ham,  L,  R.  6  Q.  B.  193.  But  however  that  may  be,  if  the 
cases  are  inconsistent  the  effect  would  be  that  the  earlier  case  is 
overruled.  Speaking  for  myself,  if  the  point  had  not  Iteen  decided 
by  those  two  cases  I  should  have  doubted  whether  an  occupier  under 
statutory  restrictions  who  suffers  a  loss  by  his  occupation  of  a  rate- 
able hereditament  is  the  kind  of  hypothetical  tenant  contemplated 
by  the  statute.  T  should  have  thought  that  the  statute  contem- 
plated an  ordinary  tenant,  and  not  one  forced  by  the  circumstances 
of  the  case  to  Ijecome  occupier  at  a  loss.  We  are,  however,  bound 
by  these  decisions,  and  the  assessment  must  be  supported.  The 
same  considerations  seem  to  me  to  apply  to  the  farm  and  to  the 
pumping-station,  and  I  think  the  Court  below  must  have  over- 
looked the  finding  in  paragraph  7  of  the  Stretton  Case. 

Appeals  allowed. 


]{. 

C. 
.  9 

VOL.  XXII.] 

SECT.  II. 

—  RATEABLE   VALUE. 

579 

No 

—  London  County  Council  v. 

Erith  (Churchwardens,  &/C.), 

1899. 

A. 

C. 

562, 

,563. 

London  County  Council  v.  Erith  (Churchwardens,  &c.  of).    [And  two 

other  Appeals.] 

1893.     A.  C.  562-601  (s.  c.  63  L.  J.  M.  C.  9 ;  69  L.  T.  725;  42  W.  K.  330). 

Poor-rate.  —  Rateable  Value.  —  Sewers,  Seioaye  Works  and  Pumping-Sla-  [50:2] 
tion,  Rateability  of.  —  Beneficial  Occupation.  — Annual  Value.  — Hypo- 
thetical Tenant.  —  6  &  7  Will.  IV.  c.  96,  s.  1 ;  32  &  33  Vict.  c.  07,  s.  4. 
The  London  County  Council  were  ownev.s  of  land  and  premises  consisting 
of  a  pumping-station  and  works,  which  they  occuj)ied  and  u^ed  as  a  necessary 
part  of  the  metropolitan  sewage  system  and  to  enable  them  to  perform  statu- 
tory duties.  So  long  as  the  land  and  premises  were  used  as  part  of  the 
sewage  system  they  were  incapable  of  yielding  a  profit  and  the  London  County 
Council  were  practically  the  only  possible  tenants.  If  the  land  and  premises  had 
been  in  the  possession,  not  of  the  London  County  Council,  but  of  a  private 
owner  to  be  let,  the  London  County  Council  would  have  been  willing  to  pay  a 
yearly  rent  for  the  same  as  part  of  the  metropolitan  sewage  system  sufficient  to 
support  the  rateable  value  at  which  they  were  assessed  to  the  poor-rate ;  but  ex- 
cept for  the  purposes  of  the  sewage  system,  and  if  the  land  and  premises  were  dis- 
connected therefrom  and  in  the  hands  of  a  tenant  applied  to  any  other  purpose 
for  which  they  might  be  available,  the  rateable  value  would  be  lower. 

*  Under  similar  conditions  the  London  County  Council  were  also  [*  503] 
owners  of  outfall  sewers  used  for  the  discharge  of  the  sewage  into  the 
Thames  and  constructed,  not  underground,  but  in  an  embankment  erected 
upon  land  purchased  for  that  purpose  and  previously  rateable:  — 

y/eW,  that  the  true  test  of  beneficial  occupation  was  not  whether  a  profit 
could  be  made  but  whether  the  occupation  was  of  value ; 

That  even  supposing  the  London  County  ('ouncil  could  not  under  the  stat- 
utes legally  be  tenants  they  ought  to  be  taken  into  account  as  possible  hypo- 
thetical tenants,  for  the  purpose  of  determining  the  rateable  value  of  the 
premi.ses  which  they  owned  and  occupied ; 

That  the  pumping-station  and  works  and  the  outfall  sewers  wei'o  rateable 
to  the  poor-rate  and  that  the  London  County  Council  were  assessed  on  tiro 
true  principle ; 

The  decisions  of  the  Court  of  Appeal  ([1S!)2]  2  Q.  B.  44,  and  [3893  ]  1  Q.  \\. 
210)  reversed  and  the  decisions  of  the  Queen's  Uench  Division  restored. 

The  decisions  of  the  Court  of  Appeal  in  liecj.  v.  School  Jioanl  for  Lom/o'i 
(17  Q.  B.  1).  738)  and  Burton-on-Trcnt  Corporation  v.  Chnrchivartlrns,  fi-r.  of 
Effcjinton  (24  Q.  B.  D.  197)  approved;  and  the  decision  in  ihcens  Colleijp  v. 
Overseers  of  Chorlton-upon-Medlock  (18  Q.  B.  D.  403)  disapproved. 

These  three  appeals  were  argued  at  difl'erent  dates  and  in  the 
order  in  which  they  are  named  aljove. 

ERITII    CASE. 

(u  the  first  appeal,  the  Erith  Case,  the  West  Kent  Quarter  S(!s- 
sions,  on  an  appeal  by  tlie  London  County  Council  against  a  jiodi- 
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ratv  made  for  ihe  pavi.sh  of  Eiitli  wherein  they  were  rated  a.s 
i»\vnci-s  of  certain  outfall  work.s,  decided  by  coii.seut  tliat  the  net 
rateahle  value  should  be  reduced  from  £12,000  to  £10,000,  but 
that  the  gro.ss  estimated  rental  should  remain  at  £15,000,  subjcd, 
to  the  following  special  case  :  — 

1.  The  London  Comity  Council  (the  appellants)  are  the  govern- 
ing body  of  the  administrative  county  of  London,  and  are,  ]>}• 
virtue  of  tiie  })rovisions  of  the  51  &  52  Vict.  c.  41,  the  successors 
to  the  Metropolitan  Board  of  "Works,  and  are  the  present  owners 
of  the  outfall  works,  pumping-statii)n,  and  appurtenances,  the  suli- 
ject-matter  of  this  appeal.  The  appellants  have  to  discharge  all 
the  duties  of  the  Metropolitan  Board  of  Works  in  reference  to  the 
drainage  of  the  metropolis. 

2.  The  parish  of  Erith  is  situate  in  the  county  of  Kent  and 
outside  the  jurisdiction  of  the  appellants. 

3.  Pursuant  to  powers  and  duties  contained  in  the 
[*  564]  various  *  Acts  passed  for  the  better  government  and 
drainage  of  the  metropolis,  and  known  as  the  Metropolis 
^lanageinent  Acts,  1855,  1858,  and  1862,  the  Metropolitan  Board 
of  Works  designed  and  constructed  a  system  of  drainage  for  the 
metropolitan  area.  Lender  this  system,  sewers  and  pumping- 
stations  were  constructed  by  means  whereof  the  sewage  for  that 
part  of  the  metropolitan  area  which  is  situated  south  of  the 
Thames  is  conveyed  to  Crossness,  which  is  situate  in  the  parish  of 
Erith,  and  on  the  banks  of  the  River  Thames. 

4.  In  order  to  enable  the  sewage  so  conveyed  to  Crossness  to 
be  discharged  into  the  Eiver  Thames,  the  Metropolitan  Board  of 
AVrtrks  purchased  37a.  2k.  Op.  of  land  on  the  bank  of  the  Eiver 
Thames,  and  on  such  land  constructed  the  outfall  works,  pumping - 
station,  and  apjnirtenances  which  have  been  rated  to  the  said 
poor-rate. 

5.  In  order  to  enable  the  sewage  to  be  raised  from  the  sewers 
in  which  it  had  been  conveyed  to  Crossness  to  a  level  sufficiently 
high  to  enable  the  sewage  to  be  discharged  into  the  Eiver  Thames, 
it  was  neces.sary  to  construct  a  pumping-stati(ju  with  all  the  nec- 
essary machinery  to  pump  the  said  sewage  into  a  large  reservoir 
After  the  said  sewage  has  been  pumped  into  the  said  reservoir, 
16,000,000  gallons  per  day  are  chemically  treated,  and  the  sludge 
is  sejjarated  from  the  effluent  water.  The  sludge,  after  being 
removed  from  the  said  reservoir,   is  taken  in  steam  vessels  and 
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di-scharged  beyond  the  mouth  of  the  Thames  into  the  Barrow 
Deep,  wliilst  the  effluent  water  is  discharged  from  the  said  reser- 
voir into  the  Eiver  Thames,  and  four-fifths,  or  the  greater  portion 
of  the  sewage,  is  discharged  in  a  crude  state. 

6.  The  machinery,  works,  and  pumping-station  were  specially 
desigiied  and  constructed  for  the  work  which  they  have  to  do  in 
connection  with  tlie  metropolitan  main  drainage  system,  of  which 
they  form  an  essential  integral  part. 

7.  The  land,  pumping-station,  and  works  were  and  are  suitable 
and  necessary  to  enable  the  appellants  to  discharge  their  statutable 
duty  under  the  said  Acts  and  to  dispose  of  the  sewage,  and  are 
hehl,  occupied,  and  used  by  the  appellants  in  the  manner  and 
solely  for  the  purposes  herein  set  forth. 

8.  It  is  impossilde  to  work  the  outfall  works  except  at 

a  loss,  *  and  the  land  and  pumping-station,   whilst  used  [*  .165] 
as  part  of  the  sewage  system,  are  incapable  of  yielding  a 
profit. 

9.  By  the  provisions  of  18  &  19  A'ict.  c.  120,  s.  150,  and  21  & 
22  Vict.  c.  104,  s.  3,  the  Metropolitan  Board  were,  and  tlie  appel- 
hxnts  are  now,  authorised  either  to  purchase  or  to  take  on  lease 
land  for  the  purposes  therein  mentioned,  and  they  have  power  Ity 
18  &  19  Vict,  c,  120,  s.  154,  to  dispose  by  sale  of  the  property  so 
accp\ired. 

10.  It  is  agreed  that  if  the  land,  outfall  works,  and  pumping- 
station  in  question  were  not  in  the  possession  of  the  a]i])eniuils 
but  in  the,  hands  of  a  private  owner,  and  connected  willi  flir. 
metropolitan  sewage  system,  to  be  let  to  the  ap])ellants  as  tenants, 
they  would  be  willing  to  ])ay  a  yearly  rent  for  the  same  fnr  ilic 
]iurposes  of  being  used  as  part  of  and  in  connection  with  ilni 
m('tvo]((ilit;ui  sewage  system,  sufficient  to  suppovl  tlie  gross  iind  net 
rateable  value  as  fixed  by  tlie  Quarter  Sessions  as  lu'reinbd'ove 
mentioned;  but  that  e.'cce])t  for  the  purposes  of  the  nuftrdpoliian 
sewage  system,  and  if  tlie  siiid  woiks  and  jnemiscs  were  discnn- 
nected  therefrom  and  in  the  hands  of  a  tenant  applied  to  any  nilicr 
use  (;r  purpose  they  might  be  available  for,  the  rafeabh;  valui^  nf 
the  land  and  ])reniises  would  be  £2678  gross  and  £21  b".  net  ?;ite- 
able  value;  and  prior  to  the  making  of  the  pres(!nt  raU^  Hk;  apjiel- 
lants  had  been  assessed  for  many  years  in  resiiect  of  the  said  wniks 
and  premises  on  such  last-mentioned  figures. 

11.  The   a])])ellants    contend    thnt    the   snid    works,    ]iuniping- 
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Station,  ami  pri'iiiises  being  i»nly  capable  cif  beneficial  occupation 
if  used  for  other  than  the  said  sewage  purposes  should  be  rated  at 
the  value  for  which  the  same  would  let  to  a  hypothetical  tenant 
fmni  vear  to  yt'ar,  supposing  the  said  works,  pumping-station,  and 
pivniises  were  not  used  as  part  of  the  said  sewage  system  but  were 
entirely  disconnected  herefrom  and  applied  to  any  other  use  or 
purpose  for  which  they  could  be  made  available,  and  that  the 
appellants  should  be  rated  according  to  tlie  rule  laid  down  by 
the  Court  of  Queen's  Bench  in  Metropolitan  Board  of  Works  v. 
nn/rrhirart/fus  and  Overseers  of  the  Parish  of  West  Ham,  L.  E.  6 

g.  B.  193,  40  L.  J.  M.  C.  30. 
r*r»CG]  *  12.  The  respondents  contend  that  as  the  appellants 
would  have  been  willing  to  pay  a  rent  for  the  said  works, 
pumping-station,  and  premises  if  they  had  not  been  the  owners, 
tliey  must  be  taken  into  account  as  hypothetical  tenants  from  year 
to  year  in  order  to  ascertain  the  rateable  value  of  the  said  prem- 
ise.s,  and  that  the  rule  as  laid  down  in  the  Burton-on- Trent  Cor- 
poration V.  Churchwardens  and  Overseers  of  the  Parish  of  Ecjginton, 
24  Q.  B.  D.  197  (p.  564,  ante),  governs  this  case. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
appellants  is  correct,  then  the  order  of  Quarter  Sessions  is  to  be 
(plashed. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
respondents  is  correct,  then  the  order  of  Quarter  Sessions  is  to  be 
confirmed. 

[During  the  argument  of  the  appeal  in  this  House  by  permis- 
sion of  the  House  and  by  consent  the  following  words  were  a4ded 
to  the  case  :  — 

"  If  the  Court  should  be  of  opinion  that  the  premises  are  not 
rateable,  then  the  order  of  Quarter  Sessions  is  to  be  quashed. "] 

The  Queen's  Bench  Division  affirmed  the  order  of  Quarter  Ses- 
sions, and  this  decision  was  affirmed  by  the  Court  of  Appeal. 

Feb.  23,  27,  28;  March  2,  3.  Sir  E.  Clarke,  Q.  C,  and 
Bosanquet,   Q.   C.    (Avory,   with  them),   for  the  appellants:  — 

The  questions  are,  whether  the  pumping-station  and  works  an' 
rateable  at  all;  and  if  so  wdiether  the  appellants  are  to  be  consid- 
ered as  possible  hypothetical  tenants.  The  case  of  Burton-nn- 
Trent  Corporation  v.  Churchvxirdens  and  Overseers  of  the  Paris]! 
^f  E(j(jinton  was  that  of  a  sewage  farm,  and  is  not  applicable  to 
the  present  case.     But  in  London  Count)i  Council  v.  St.  G.eort/f's 
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Union  (1893),  1  Q.  B.  210,  now  in  course  of  appeal  to  this  House, 
deodorizing  works  were  held  not  to  be  rateable.  In  Rey.  v.  Metru- 
politan  Board  of  Works,  L.  E.  4  Q.  B.  15,  sewers  were  held  not 
to  be  rateable  because  they  did  not  admit  of  a  beueticial 
occupation.  *  In  London  County  Council  v.  Wovlwicli  [*  567] 
Union  (1893),  1  Q.  B.  210,  pumpiiig-stations  were  held 
not  to  be  rateable.  In  that  case  the  Court  held  that  the  machin- 
ery and  works  were  to  be  assessed  as  if  they  were  disconnected 
from  the  sewage  system  and  used  for  another  purpose.  No  tenant 
would  take  such  premises,  and  the  county  council  is  by  statute 
precluded  from  being  tenant  at  all.  There  are  two  theories  of 
rating ;  one  is  that  you  must  regard  the  property  only,  and  if  it 
is  incapable  in  any  circumstances  of  yielding  profit  there  will  be 
no  assessment ;  the  other  that  if  it  is  so  incapable  in  the  hands 
of  the  existing  owners  there  will  be  no  assessment.  Sometimes 
works  in  one  parish  improve  property  in  another;  thus  in  Ticc  v. 
Churchivardens,  &c.,  of  Scidcoates,  12  East,  40,  drainage  works  in 
Seulcoates  benefiting  other  parishes  were  held  by  Lord  Ellen- 
BOKOUGH,  Ch.  J.,  not  to  be  rateable  in  Seulcoates.  If  tlie  jiroperty 
issued  for  purposes  of  trade  or  business  —  e.  g. ,  baths  and  wasli- 
houses  — and  would  command  a  rent  from  a  yjrivate  person,  it  is 
rateable  accordingly.  So  in  Jones  v.  Mersey  Docks  <ini(  Harho^ir 
Board,  11  H.  L.  C.  443,  the  dock  trustees  were  held  to  be  in 
"  beneficial  occupation,"  as  the  charges  made  on  shipping  were  in 
excess  of  the  cost  of  maintaining  the  docks.  Blackburn,  J.,  and 
the  majority  of  the  Judges  held  that  the  dock  trustees  were 
'■'  occupiers  "  within  the  43  Eliz.  Byles,  J.,  thought  they  weic 
not;  but  all  the  Judges  agreed  that  the  principle  of  assessment 
was  what  a  tenant  would  pay. 

In  Mayor  of  Lincoln  v.  Overseers  of  Holmes  Coininon,  L.  R.  2 
Q.  B.  482,  per  Blackburn,  J.,  this  principle  is  clearly  laid  down. 
In  CorporcUion  of  Worcester  v.  Droitioicli  I\)or  Lav  Union,  2 
P]x.  D.  49,  the  local  board  did  not  make  so  much  ja-olit  by  their 
waterworks  as  a  private  trader  would,  but  they  were  licld  nssessa- 
ble  only  at  tlie  ratcabh'  value  wiiich  was  l»ased  u]»ou  tlic  ])r(itil. 
actually  earned,  as  they  were  ]necluded  by  their  Act  from  making 
rates  more  tlian  sufficient  to  maintain  the  works ;  and  see  Mayor 
of  LAverponl  v.  Overseers  of  Wavertree,  reported  at  p.  55  in  a 
note  to  that  case.  In  New  Shorehavi  Ifarhonr  Comvvissioners 
V.    Oi-erseers  of   Laneiny,   L.    K.    5  Q.    B.    489,   the  harbour  com- 
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luissiuiit'is  were  held  not  laLcable  at  all  in  respect  ol' 
[•568]   *  harbour  piers.     h\  Metropolitan,  Board  of  Worlds  \.  Orrr- 

sccrs  of  ]l'cst  Hani,  L.  E.  6  Q.  B.  193,  the  sewers  wiic 
helil  not  rateable;  but  the  works  were  held  rateal)le  at  the  value 
lor  which  they  would  let  to  an  ordinary  tenant  if  disconnected 
from  the  sewers.  If  no  tenant  would  take  them  so  disconnected, 
they  would  be  rated  at  nothing.  Beg.  v.  Metropolitan  Board  oj 
Works;  Harc\.  Churehivarclens  of  Putncjj,  7  Q.  B.  D.  223.  Tlie 
distinction  between  property  itself  "  struck  with  sterility,"  wliich 
is  prevented  from  being  remunerative  by  the  purpose  to  whicli  it 
is  put,  and  pioperty  which  is  unprofitable  in  the  hands  of  its 
occupiers,  is  explained  in  Overseers  of  Chorlton  v.  Guardians  of 
Chorlton,  51  L.  J.  Q.  B.  458,  and  Corporation  of  Pctcrhorovgh  v. 
Stamford  Union,  31  W.  E.  949.  The  principle  which  reconciles 
the  cases  is  that  competitive  value  is  the  usual  basis ;  but  wliere 
there  are  statutory  limitations  you  cannot  exclude  them  from  con- 
sideration. This  property  cannot  be  profitable  to  the  county 
council  or  to  any  one  else.  In  West  Brornv:icli  School  Board  v. 
Overseers  of  West  Broimoich,  13  Q.  B.  D.  929,  the  school  board 
was  held  rateable  because  the  property  would  be  valuable  in  other 
hands.  ^Iatheav,  J.,  disapproved  the  Pcterhoroiujli  Case;  but  he 
expresses  the  principle  that  you  cannot  have  a  hypothetical  tenant 
when  the  only  possible  tenant  is  the  statutory  tenant  who  can 
make  no  profit.  BowEN,  L.  J. ,  said  there  could  be  no  rating 
where  tlie  land  was  "  by  law  struck  with  sterility.  "  In  Mcrsi// 
Docks  arul  Harhov/r  Board  v.  Overseers  of  Llaneilian,  14  Q.  B.  J). 
770,  a  lighthouse  was  held  not  rateable ;  but  the  dwelling-houses 
used  by  the  lightkeepers  were  rateable.  In  Beg.  v.  School  Board 
for  London,  17  Q.  B.  D.  738,  Lord  Esher,  M.  R,  said  the  ques- 
tion was  not  what  the  tenant  would  give,  but  what  a  tenant  —  not 
excluding  the  actual  occupier  —  would  give  from  year  to  year. 
That  case  was  not  intended  to  interfere  with  the  old  decisions,  or 
with  the  Metropolitan  Board  of  Works  v.  West  Ham.  In  Oicens 
follegr  v.   Chorlton-npon-Medlock,  18  Q.  B.  D.  403,  the  trustees  of 

the  college  were  held  not  to  be  possible  tenants.  The  true 
[*  569]  principle  is  laid  down  in  London  County  Council  v.  *  West 

Ham  (1892),  2  Q.  B.  44,  in  which  Reg.  v.  Metropolitan 
Board  of  Works  and  Metropolitan  Board  of  Works  v.  West  Ham 
were  followed. 

Balf.jur  Browne,  Q.  C,  and  Macleod  Fullarton,  Q.  C  (Morton 
W.  Smith,  with  them),  for  the  respondents:  — 
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There  i.s  much  conflict  in  the  decisions,  and  it  is  desired  on 
both  sides  that  the  House  should  establish  a  general  principle. 
The  rent  a  man  actually  gives  is  evidence  of  what  "  may  reason- 
-ably  be  expected,"  and  the  rent  a  man  probably  would  give  is  also 
evidence.  Profit  is  not  the  only  consideration :  it  is  not  present 
at  all  in  the  case  of  a  private  residence ;  and  the  introduction  of 
"  profit  "  and  "  loss  "  has  really  confused  the  question.  A  prop- 
erty is  rateable  if  it  can  be  let,  if  the  property  is  "  beneficial  "  as 
distinguished  from  "  profitable. "  It  is  undoul)tedly  beneficial  to 
get  rid  of  the  sewage.  The  case  is  governed  by  Jones  v.  Mcrsqi 
Docks  and  Harbour  Board.  No  doubt  regard  must  be  had  to  the 
statutory  restrictions ;  but  the  privileges  must  also  be  borne  in 
mind.  The  county  council  will  after  so  many  years  become  abso- 
lute owners  of  these  sewage  works  which  they  are  buying  at  the 
ratepayers'  cost.  In  Reg.  v.  West  Middlesex  Waterworks  Com- 
pany, 1  E.  &  E.  716,  28  L.  J.  M.  C.  135,  water  mains  were  held 
rateable  and  they  are  not  more  valuable  than  sewage  works.  In 
iJevjsbnrij  Waterivorks  Board  v.  Penistonc  Union,  17  Q.  13.  D. 
38-1,  the  amount  collected  as  water  rate  was  taken  into  considera- 
tion. By  the  Metropolis  Local  Management  Act,  1855  (18  &  19 
Vict.  c.  120),  ss.  135  and  150,  the  main  sewers  were  vested  in 
the  Board  of  Works,  to  whom  power  was  given  to  construct  works 
and  .sell  or  dispose  of  the  sewage  in  sucli  a  way  as  not  to  create  a 
nuisance,  and  also  to  purchase  or  take  on  lease  any  land  or  ease- 
ment or  right  over  land  which  might  be  necessary  for  the  con- 
struction or  formation  of  works.  The  terms  "  profitable  "  and 
"  beneficial  "  are  often  confused,  altliough  they  were  clearly  dis- 
tinguished by  Lord  Denman,  Ch.  J.,  in  Governors  of  Bristol  I'oor 
\.  Wait,  5  A.  &  E.  1,  8.  The  parish  of  Eritli  ouglit  not 
to  suffer  because  the  county  *  council  (jwns  tlie  sewers  [*  570] 
instead  of  renting  them.  The  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  27,  contem])lates  that  all  local  iiiitiidii- 
ties  shall  have  power  either  to  purchase  or  lake  nu  lease.  In  Hm- 
Mayor,  &c.,  of  London  as  Governors  of  Si.  TJiomas's  //os/iita/  \. 
Stratton,  45  L.  J.  M.  C.  23,  the  hos])ital  was  held  rab'iiblc  an<l 
Lord  Chelmsford  expressed  tlie  principle  to  be  that  proiuTiN  of 
Avhich  the  beneficial  occupation  was  applicable  solely  to  iiuiposes, 
whether  public  or  otherwise,  from  which  the  occu])iers  recciivcid  ih) 
personal  Ijenefit  was  rateable.  Joves  v.  Merscji  Dorks  and  Harbour 
Board  was  held  to  n])]il}-.      The  real   (pu'stion   is  what  woubl   Ihc 
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county  council  or  other  statutory  body  give  for  suitable  works  and 
appliances  if  ihi'  whole  sewage  system  were  vacant.  In  Grevj  v. 
Unh'irsity  of  Edinbui'ijh,  L.  li.  1  H.  L.  Sc.  348,  the  property  of 
the  university  not  being  held  by  or  for  the  Crown  was  held  sub- 
ject to  poor-rate.  Th<.'  doctrine  of  Crown  exemption  is  not  ex- 
ieiided  to  all  public  bodies,  if  there  were  no  sewage  system  the 
liouseholders  would  pay  to  have  the  sewage  removed.  In  tlie 
West  Ham  Case  it  was  said  that  three  millions  had  been  spent  on 
the  sewers.  Interest  is  paid  on  that  money,  and  that  interest 
represents  the  assessable  value.  In  Ovxns  College  v.  Chuiiton- 
upon-Medlock  the  college  could  not  make  any  profit,  but  was  held 
i-ateable.  Profit  is  in  fact  never  rated  at  all  :  from  gross  returns  a 
reasonable  profit  for  the  trader,  in  the  case  of  business  premises, 
is  eliminated,  and  so  the  rent  which  he  would  be  willing  to  pay 
is  arrived  at  for  the  purpose  of  assessment.  In  the  Dcivshiri/ 
Case  the  rate  levied  to  make  up  an  insufficient  water  rate  was 
considered  as  part  of  the  revenue.  In  the  case  suggested  of  a 
lighthouse,  rates  would  be  levied,  as  a  harbour  authority  would  be 
willing  to  pay  rent  for  a  lightliouse  erected  at  the  entrance  to  a 
port.  In  a  water  undertaking  there  may  be  reservoirs  in  one 
jiarish,  pumping  apparatus  in  another.  The  principle  of  rating 
in  such  cases  is  laid  down  in  Meg.  v.  JVest  Middlesex  Watcrvjorks 
Compang,  viz.,  as  for  so  much  land  and  buildings  with 
[*571]  fixtures  and  machinery  attached.  In  the  case  of  *  a  water 
company  some  value  was  to  be  added  from  the  capacity  of 
the  land  and  buildings  to  serve  the  purposes  of  the  company.  In 
the  case  of  railways  the  construction-value  or  the  rent  which 
would  be  paid  for  the  premises  and  not  the  amount  of  profits 
earned  is  the  only  test.  Ileg.  v.  Grand  Junction  Punhvay  Com- 
pany, 4  Q.  B.  1(S  (p.  665,  post^  ;  Reg.  v.  Eastern  Counties  Railway 
Company,  32  L.  J.  M.  C.  174  (p.  702,  post). 

Bosanquet,  Q.  C. ,  in  reply. 

The  House  took  time  for  consideration. 

WEST   HAM   CASE. 

In  the  second  appeal,  the  West  Ham  Case,  the  London  County 
Council  had  appealed  against  a  poor-rate  made  for  the  parish  of 
"West  Ham,  wherein  they  were  rated  as  occupiers  of  certain  hered- 
itaments described  as  pumping-station,  land,  and  premises  situate 
in  the  parish,  at  a  sum  of  £6227  as  the  gross  estimated  rental  and 
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£4982  as  the  rateable  value,  and  as  occupiers  of  certain  other 
liereditaments  described  as  outfall  mains  situate  in  the  parish  at 
a  sum  of  £13,781  gross  estimated  rental  and  £11,026  as  the  rate- 
able value.  The  Essex  Quarter  Sessions  dismissed  the  appeal 
subject  to  the  following  special  case:  — 

1.  The  London  County  (Jouncil  are  the  governing  body  of  the 
administrative  county  of  London  and  are  by  virtue  of  the  provi- 
sions of  51  &  52  Yict.  c.  41,  the  successors  to  the  Metropolitan 
])oard  of  Works,  and  are  the  present  owners  of  the  outfall  mains 
or  lewers,  pumping-station,  and  other  premises  the  subject-matter 
of  this  appeal.  The  London  County  Council  have  to  discharge 
all  the  duties  of  the  Metropolitan  Board  of  Works  in  leference  t'> 
the  drainage  of  the  metropolis. 

2.  Pursuant  to  pcwers  and  duties  contained  in  the  various  Acts 
passed  for  the  better  government  and  drainage  of  the  metropolis 
and  known  as  the  Metropolis  Management  Acts,  1855,  1858,  and 
1862,  the  Metropolitan  Board  of  Works  designed  and  constructed 
a  system  of  drainage  for  the  metropolitan  area.  Under  the  said 
system  sewers  and  the  pumping-station  in  question,  known  as  the 
Al)ljey  Mills  Pumping  Station  were  constructed,  by  means 

of  *  which  the  sewage  is  lifted  from  a  lower  to  a  liiglier  [*  572] 
le\«el  for  the  purpose  of  being  conveyed  by  what  is  called 
tho  Northern  Outfall  Sewer   to  tlie  Barking   Outfall  AVorks   ami 
then  discharged  into  the  Eiver  Tliames. 

').  In  order  to  enable  the  sewage  from  that  part  of  the  meiro- 
politan  area  which  is  drained  by  the  northern  low-level  sewer  to 
be  raised  to  a  higher  level  for  the  ])urpose  of  being  disclinvgcd  into 
the  IJiver  Thames,  it  was  necessary  to  construct  a  puni])ing-station 
witli  the  necessary  machinery,  and  for  this  pui'pose  the  IM'.'tro- 
politan  Board  of  Works  purchased  about  seven  and  a  lialf  acres 
of  land  in  the  said  ])aiish  and  constructed  thereon  the  ptimiiiiig- 
statiou  in  question  witli  all  the  necessary  macliinery  and  works. 
So  much  of  the  said  outfall  mains  or  sewers  as  are  situate  in  tbo 
said  parish  are  constructed  in  an  end)ankment  upon  land  pur- 
chased by  the  Metro})olitan  Board  of  Wf)rl<s  for  sncb  pur)»osp  and 
occupying  in  all  about  thirty-seven  acres. 

4.  The  said  sewers,  machinery,  works,  and  pumping-station 
wer(;  speiually  designed  and  constructed  for  tlie  work  whif.li  they 
have  to  do  in  connection  with  and  for  the  purposes  of  the  inctro- 
I'llitau  luiiiii  drainage  sy.stem,  of  which  they  form  an  essential 
integral  ]y.\rt. 
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5.  The  saiil  laiul,  sewers,  pumping-station,  and  works  were  and 
are  suitaMc  aiul  necessary  to  enable  the  London  County  Council 
to  diseliarge  their  statutable  duties  under  the  said  Acts  and  to 
dispose  of  the  sewage,  and  are  held,  occupied,  and  used  by  them 
in  the  manner  and  solely  for  the  purposes  herein  set  forth. 

G.  The  said  land,  sewers,  pumping-statiou,  and  works  whilst 
used  as  part  of  the  metropolitan  sewage  system  are  incapable  of 
yielding  a  profit  and  cannot  be  worked  except  at  a  loss. 

7.  By  the  provisions  of  18  &  19  Vict.  c.  120,  s.  150,  and  21  & 
22  Vict.  c.  104,  s.  3,  the  Metropolitan  Board  of  Works  were  and 
the  London  County  Council  are  now  authorised  to  purchase  or  take 
on  lease  land  for  the  purposes  therein  mentioned,  and  they  are 
empowered  by  18  &  19  Vict.  c.  120,  s.  154,  to  dispose  by  sale  of 
the  property  so  acquired. 

8.  It  is  agreed  that  if  the  land,  vsewers,  pumpiug-station,  and 
works   in   question   were   not   in    the    possession    of    the   London 

Count}'  Council  but  in  the  hands  of  a  ])rivate  owner  and 
[  ■  573]  connected  *  with   the   metropolitan  sewage  system,   to  be 

let  to  the  Council  as  tenants,  they  would  be  willing  to 
pa}-  a  yearly  rent  for  the  same,  for  the  purpose  of  being  used  as 
part  of  and  in  connection  with  the  metropolitan  sewage  system, 
sufficient  to  support  the  gross  and  rateable  values  of  the  said 
hereditaments  as  determined  by  the  Quarter  Sessions  as  here.in- 
before  mentioned ;  and  it  was  found  as  a  fact  by  the  Quarter  Ses- 
sions that  except  for  the  purposes  of  the  metropolitan  sewage 
system,  and  if  the  said  land,  pumping-station,  and  works  were  dis- 
connected therefrom  and  in  the  hands  of  a  tenant  applied  to  any 
other  use  or  purpose  for  which  they  might  be  available,  the  gross 
estimated  rental  of  the  said  land,  pumping-station,  and  works  (ex- 
clusive of  sewers)  was  £3125,  and  the  rateable  value  £2500. 

'.I  The  Lfaidon  County  Council  contend  that  the  said  sevvers 
and  embankment  ought  not  to  be  included  in  the  rating  on  the 
grfmnd  that  they  are  not  capable  of  a  beneficial  occupation,  and  in 
suj;)port  of  this  contention  they  rely  among  other  things  upon  the 
]»rovisions  of  sect.  45  of  the  West  Ham  Corporation  (Improve- 
ments) Act,  1888  (51  S:  52  Vict.  c.  clxxix) ;  and,  further,  they 
contend  that  so  much  of  their  property  as  is  liable  to  l)e  rated  to 
tlie  relief  of  the  poor  should  be  rated  at  the  value  for  which  the 
same  woidd  let  to  a  hypothetical  tenant  from  year  to  year,  suppos- 
ing it  was  not  used  for  the  purpose  of  the  metropolitan  sewages 
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system,  but  was  entirely  disconnected  therefrom  and  applied  to 
any  other  use  or  purpose  for  which  it  could  be  made  available  by 
a  tenant  thereof,  according  to  the  rule  laid  down  in  Metropolitan 
Board  of  Works  v.  Churchwardens  and  Overseers  of  West  Ham, 
L.  E.  6  Q.  B.  193. 

10.  The  churchwardens,  &c. ,  of  West  Ham  contend  that  it  is 
not  necessary  to  rateability  that  the  premises  as  actually  occupied 
and  utilised  should  yield  or  be  capable  of  yielding  a  commercial 
profit,  but  that  it  is  sufficient  if  they  could  be  let  and  would  com- 
mand a  rent  from  any  possible  hypothetical  tenant  from  year  to 
year;  that  the  London  County  Council  ought  to  be  taken  into 
account  as  one  of  the  possible  hypothetical  tenants  from  year  to 
year;  that  the  rule  as  laid  down  in  the  Burton-on- Trent  Cor- 
poration V.  Churchwardens  and  Overseer's  of  the  Parish 
*of  E(j(jinton,  24  Q.  B.  D.  197  (p.  564,  ante),  governs  [*574] 
this  case,  and  that  the  present  rate  is  right. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
London  County  Council  is  correct,  then  the  order  of  Quarter  Ses- 
sions is  to  be  quashed. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
churchwardens,  &c. ,  is  correct,  then  tlie  order  of  the  Quarter  Ses- 
sions is  to  be  confirmed. 

The  Queen's  Bench  Division  (Lawrance  and  Wright,  JJ.) 
affirmed  the  order  of  Quarter  Sessions.  The  Court  of  Appeal  (Lord 
EsiiEK,  M.  R. ,  Fry  and  Lopes,  L.  JJ. )  reversed  the  decision  of 
the  Queen's  Bench  Division  as  to  the  rateability  of  the  seweis, 
holding  that  they  were  not  rateable,  and  quashed  the  order  of 
Quarter  Sessions  :  the  question  as  to  the  pumping-station,  land, 
and  premises  being  withdrawn  from  the  Court  of  Ap])eal  (1S92), 
2  Q.^B.  44.  ^ 

March  3.  R.  T.  Reid,  Q.  C,  and  John  Montefiorc  (Sir  \l 
Webster,  Q.  C. ,  with  them),  for  the  appellants :  — 
■  The  owner  must  be  considered  as  one  of  the  hy])otlH'ticiil 
tenants,  and  the  problem  is  to  find  out  wliat  would  1k^  a  fair 
rental  for  the  premises.  "  Ijeueficial  "  occu[)atioii  means  an  occu- 
pation for  which  the  tenant  would  be  willing  to  pay.  It  is  not, 
the  same  as  profitable.  The  Local  Government  Ant,  l.SHS  (s.  40 
sub-s.  8  and  s.  65),  makes  the  county  council  the  successor  of  the 
Metropolitan  Board,  but  confers  powers  upon  it  which  were  not 
enjoyed  l)y  its  predecessor.      [They  also  referred  to  London  Cnvnlif 
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CouncH  v.  Woolwich  Union,  (1893),  1  Q.  15.  21U,  ami  to  tlic  aigu- 
niiMits  in  tho  tir.«<t  appeal.] 

lit.>saii([uet,  Q.  C.  (Sir  K.  Clarke,  Q.  C. ,  and  Avory,  with  liini), 
also  referreil  to  the  arguments  which  they  had  used  in  the  Erith 
CoM',  and  pointed  out  that  if  sewers  were  now  held  rateable  for 
the  first  time,  the  decision  would  have  a  very  wide  and  far-reach- 
ing eH'ect. 

The  House  took  time  for  consideration. 

ST.    GEORGE'S   CASE, 

In  the  third  appeal,  the  St.  George's  Case,  the  London  County 
Council  had  appealed  against  the  valuation  list  for  the 
[*575]  pari.sh  *  of  St.  George,  Hanover  Square,  wherein  they  n'ere 
assessed  in  respect  of  land,  buildings,  pumping-station, 
machinery,  &c. ,  situate  in  Chosvenor  Eoad  in  the  said  parish, 
and  whereof  they  were  the  owners  and  occupiers,  at  £5858  as  the 
gross  value,  and  £3994  as  the  rateable  value. 

The  Court  of  Quarter  Sessions  for  the  County  of  London  dis- 
missed the  appeal  subject  to  the  following  special  case :  — 

1.  The  London  County  Council  are  the  county  council  for  the 
administrative  county  of  London  under  the  provisions  of  the 
Local  Government  Act,  1888,  and  are  under  that  Act  the  successors 
of  the  Metropolitan  Board  of  Works  and  are  the  owners  and  occu- 
piers of  the  land,  buildings,  and  pumping-station,  and  the  works 
and  machinery  thereon  and  connected  therewith,  the  subject- 
matter  of  this  appeal. 

2.  Under  the  Metropolis  Local  Management  Act,  1855,  and  the 
Acts  amending  the  same,  the  late  Metropolitan  Board  of  "Works 
designed  and  constructed  the  metropolitan  main  drainage  and 
intercepting  scheme  for  the  purpose  of  the  drainage  of  the  metroi)- 
olis.  The  lands  the  subject-matter  of  this  appeal  w^ere  purchased 
and  acquired  liy  the  Metropolitan  Board  of  Works  under  the  said 
enactments  for  the  purposes  of  the  said  scheme,  and  the  necessary 
works,  buildings,  pumping-station,  and  machinery  have  since  been 
constructed  thereon  by  the  Metropolitan  Board  of  Works.  Under 
the  jjiovisions  of  the  Local  Government  Act,  1888,  the  said  heredi- 
taments now  belong  to  and  are  occupied  and  used  by  the  London 
County  Council  as  the  successors  of  the  said  board. 

3.  The  said  works,  buildings,  pumping-station,  and  machinery 
were  rlesigned  and  constructed  for  the  work  which  thev  have  to 
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do  in  connection  with  and  for  the  purposes  of  the  metropolitan 
main  drainage  system  of  which  they  form  an  essential  part,  and 
tlie  said  hereditaments  are  occupied  and  used  for  the  purposes  of 
.such  drainage. 

4.  The  said  land,  works,  buildings,  pumping-station,  and 
machinery  were  and  are  suitable  and  necessary  to  enable  the  Lon- 
don County  Council  to  discharge  their  statutory  duties  imder  the 
said  Acts  and  to  dispose  of  the  sewage,  and  are  held,  occupied,  and 
used  by  them  solely  for  the  purposes  herein  set  forth. 

*  5.    The    London  County  Council    do  not  derive  any  [*576] 
pecuniary   profits    from   the   said   hereditaments,   and  the 
pumping-station    and   works  are   maintained    by  them  under  the 
"provisions  of  the  above-mentioned  Acts. 

6.  Under  the  provisions  of  the  Metropolis  Management  Act, 
1855,  and  the  Acts  amending  the  same,  and  also  under  the  Local 
Government  Act,  1888,  the  London  County  Council  have  power 
and  are  authorised  to  acquire,  piu'chase,  or  take  on  lease  any  lands 
or  any  easements  or  rights  over  or  in  any  land  for  the  purposes  in 
those  enactments  mentioned. 

7.  The  Court  was  of  opinion  and  found  as  a  fact  that  if  the 
London  County  Council  were  not  the  owners  of  the  said  heredita- 
ments assessed  as  aforesaid  they  would  be  willing  to  rent  the  said 
hereditaments  for  use,  as  the  said  hereditaments  are  now  used, 
upon  lease  or  agreement,  and  would  be  willing  to  pay  a  yearly 
rent  for  the  same  for  the  purposes  of  occupying  and  using  them 
as  part  of  and  in  connection  with  tlie  metropolitan  main  drainage 
system  ;  and  that  they  would  pay  a  yearly  rent  for  the  said  heredit- 
aments, used  as  they  are  now  used,  sufficiently  liigli  to  sujtjiort 
the  gross  and  net  rateable  values  respectively  ap[)earing  in  tbc 
said  valuation  list  as  heieinl)efore  mentioned.  And  tin.'  Court 
furtlier  foiuid  as  a  fact  that  tbe  London  County  Council  me  prac- 
tically  the  only  possible  ti'iniiits  of  the  s;ii(l  ]n-('niis('s  as  biiiu  as 
the  said  premises  remain  pait  of  their  main  di'ainage  sysUiui. 

8.  Tlie  Cinirt  further  was  of  opinion  and  found  as  a  fact  Ihiil  if 
the  said  laml,  woiks,  buildings,  pum})ing-station,  and  luachinciy 
were  not  used  for  the.  niiiin  drainage  sclKMue,  but  Wi:vr.  discdu- 
nected  therefrom  and  in  the  liauds  of  a  tenant  wlu)  apjilieil  tbem 
to  any  i)tber  use  or  purpose  for  which  they  might  bit  a\ailidili'. 
and  the  London  County  Council  were  not  taken  inlo  consideratinn 
as   possible  tenants,   then   the  gro.ss  value  of    the  said  land  and 
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jirvMiusi's  for  the  purposos  of  the;  valuation  list  would  he  £1577 
and  the  ral»'ahlo  value  £1318. 

•I.  The  Loiuldu  County  Council  contended  that  tlie  said  land, 
works,  huildings,  puniping-station,  and  machinery  are  only  capa- 
ble of  benelieial  t»ccupation  if    used  for  purposes  other  than  the 

said  sewage  purposes,  and  should  be  rated  at  the  value  at 
f*577j  -'whii-h  the  same  would  let  to  a  hypothetical   tenant    liom 

vear  ti>  year,  supposing  the  same  were  not  used  as  part  of 
the  said  sewage  system,  but  were  entirely  disconnected  therefrom 
and  applied  to  any  other  use  or  purpose  for  which  tliey  could  be 
made  available,  and  that  the  London  County  Council  must  be 
exchuled  from  consideration  as  possible  hypothetical  tenants,  and 
that  they  should  be  rated  according  to  the  rule  laid  down  by  the 
Court  of  Queen's  Bench  in  Metropolitan  Board  of  WotIa  v. 
Chnrclivmrdcns  and  Overseers  of  the  Parish  of  West  Ham,  L.  R. 
6  Q.  B.  193,  40  L.  J.  M.  C.  30. 

10.  The  assessment  committee  contended  that  in  assessing  the 
hereditaments  aforesaid  and  fixing  the  gross  and  rateable  values 
thereof  the  London  County  Council  must  be  taken  into  considera- 
tion as  possible  tenants  of  the  said  hereditaments,  and  that  their 
occupation  is  beneficial  for  the  purposes  stated,  and  that  the  prin- 
ci[tles  laid  down  or  acted  on  in  the  cases  of  Burt(j7i-on- Trent 
Corporation  v.  Churchwardens  and  Overseers  of  the  Parish  of 
Effjinton,  24  Q.  B.  D.  197,  59  L.  J.  M.  C.  1,  and  Peg.  v.  School 
Board  for  London,  17  Q.  B.  D.  738,  were  applicable  to  and  gov- 
erned this  case. 

11.  The  Court  of  Quarter  Sessions  held  that  in  arriving  at  the 
gross  and  rateable  values  of  the  hereditaments  assessed  as  afore- 
said and  in  assessing  the  same  the  London  County  Council  were 
to  be  taken  into  consideration  as  possible  hypothetical  tenants, 
and  held  that  the  case  was  governed  by  the  principles  laid  down 
or  acted  on  in  the  said  cases  of  Burton-on- Trent  Corporation  v. 
Churchwardens,  (fee,  of  Egginton  and  Reg.  v.  School  Board  for 
Jjondon. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
L<mdon  County  Council  was  correct,  and  that  the  decision  of  the 
Court  of  Quarter  Sessions  was  erroneous  in  law,  then  the  order  of 
Quarter  Sessions  is  to  be  quashed. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
London  County  Council  was  wrong,  or  that  the  decision   of  the 
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Court   of   Quarter  Sessions  was  right  in  law,  then  the  order  of 
Quarter  Sessions  is  to  be  confirmed. 

The   Queen's   Bench   Division  (Weight   and  Collins, 
JJ. )  affirmed  *  the  order  of  Quarter  Sessions.      The  Court  [*  578] 
of  Appeal  (Lord  Eshee,  M.  R. ,  Lopes  and  Kay,  L.  JJ.) 
reversed  that  decision  and  quashed  the  order  of  Quarter  Sessions 
(1893),  1  Q.  B.  210. 

May  30.  F.  Meadows  White,  Q.  C. ,  and  Danckwerts,  for  the 
appellants :  — 

In  the  earlier  Act  the  expression  used  was  "  annual  value  "  ;  in 
the  h^ter  "  gross  "  and  "  rateable  "  vahte,  and  the  question  depends 
on  the  proper  application  of  these  terms,  which  are  defined  in 
32  &  33  Vict.  c.  67,  s.  4.  The  decision  in  tlie  Oioens  Collajc 
Case,  18  Q.  B.  D.  403,  was  unsound.  Pecuniary  profit  is  not  tlie 
main  element  to  be  considered.  The  case  of  Altrincham  Union 
Assessment  Committee  v.  Cheshire  Lines  Committee,  15  Q.  B.  D. 
597,  is  quite  consistent  with  the  appellants'  contention.  In  Raj. 
V.  Wallinyford  Union,  10  A.  &  E.  259,  it  was  held  that  a  work- 
house was  rateable;  and  Lord  Denman,  Ch.  J.,  at  p.  269,  said: 
"  The  occupation  is  not  beneficial  to  the  guardians  individually ; 
but  the  most  advantageous  mode  of  relieving  their  poor  is  an  advan- 
tage to  that  body. "  That  principle  exactly  applies  here.  It  was 
admitted  in  the  Court  below  that  the  premises  were  of  some  value, 
and  then  the  only  question  is  the  amount  of  value.  [They  cited 
Reg.  V.  Metropolitan  Board  of  Works,  L.  R.  4  Q.  B.  1 5  ;  Cuest  v. 
Overseers  of  Hast  Dean,  L.  R.  7  Q.  B.  334 ;  London  County  Coun- 
cil y.  West  Ram  (1892),  2  Q.  B.  44;  Reg.  v.  Foundling  TToi^pital, 
L.  R.  7  Q.  B.  83;  Hare  v.  Overseers  of  Putney,  7  Q.  B.  D.  223; 
Corporation  of  Worcester  v.  Droitwich  Assessment  Committee,  2  Ex. 
D.  49 ;  Tyne  Improvement  Commissioners  v.  Overseers  of  Chirlon, 
1  E.  &  E.  516;  Reg.  v.  Cooper,  23  L  J.  M.  C.  183;  Clyde  Navi- 
gation Trustees  v.  Adamson,  4  Macq.  931  ;  Greig  v.  University  of 
Edinhurgh,  L.  R.  1  H.  L.  Sc.  348.  ] 

Bosanquet,  Q.  C. ,  and  Avory,  foi-  tlu;  lespondciits.  icfi'ircd  to 
tlie  arguments  used  in  the  first  appeal,  and  contended  thiil  cases 
such  as  Guest  v.  Overseers  of  East  Dean  and  Mersey  Docha  and 
Harbour  Board  v.  Llaneilian,  14  Q.  B.  T).  770,  in  wliioh 
exemption  was  refused  *  in  the  case  of  land  over  a  non-  [*  570] 
rateable  mine,  and  of  cottages  adjacent  to  a  non-ratciable 
lighthouse,  were  not  in  point.  Tliey  also  cited  Nev^  Shorchain 
VOL  xxir.  —  38 
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JIarbour  CovimUnionersw  Orcrscvrs  of  Lancini/,  L.  E.  o  Q.  ]i.  480; 
Corporation  of  Pctcrhorongh  v.  Stamford  Union,  31  W.  11.  949  ; 
(Irfnt  Eastern  Ji((Uw(Hj  Company  v.  Hackney  Board  of  Works,  8 
Ayy.  Cas.  687. 

MeadoNNS  White,  Q.  C. ,  in  reply. 

The  House  took  time  for  cousideration. 

Sept  8.    Lord  Herschell,  L.  C.  :  — 

My  Lords,  the  London  County  Council,  by  whom  the  first  of 
these  appeals  is  presented,  arc  the  successors  of  the  Metropolitan 
Board  of  Works,  and  are  owners  of  the  outfall  works,  pumping- 
statiou,  and  appurtenances,  the  rating  of  which  is  in  question. 

The  sewage  south  of  the  Thames  is  conveyed  to  Crossness,  in 
the  parish  of  Erith,  and  for  the  purpose  of  discharging  it  into  the 
Tliames  the  Metropolitan  Board  of  Works  purchased  thirty-seveu 
acres  of  land,  and  constructed  upon  it  these  outfall  works,  pump- 
iug-station,  and  appurtenances. 

It  was  agreed  (paragraph  10  of  special  case)  "'  that  if  the  land, 
outfall  works,  and  pumping-station  in  question  were  not  in  the 
possession  of  the  appellants,  but  in  the  hands  of  a  private  owner, 
and  connected  with  the  metropolitan  sewage  system,  to  be  let  to 
the  appellants  as  tenants,  they  would  be  willing  to  pay  a  yearly 
rent  for  the  same  for  the  puri)ose  of  being  used  as  part  of,  and  in 
connection  with,  the  metropolitan  sewage  system,  sufficient  to 
support  the  gross  and  net  rateable  value  as  fixed  by  the  Quarter 
Sessions,  as  hereinbefore  mentioned,  but  that  except  for  the  pur- 
poses of  the  metropolitan  sewage  system,  and  if  the  said  works  and 
premises  were  disconnected  therefrom  and,  in  the  hands  of  a 
tenant,  applied  to  any  other  use  or  purpose  they  might  be  avail- 
able for,  the  rateable  value  of  the  land  and  premises  would  be 
£2678  gross,  and  £2143  net  rateable  value. " 

The  appellants  contended  :  "  That  the  said  works,  pumping- 
station,  and  premises  being  only  capable  of  beneficial  occu- 
['  580]  pation  *  if  used  for  other  than  the  said  sewage  purposes, 
should  be  rated  at  the  value  for  which  the  same  would  let 
to  a  hypothetical  tenant  from  year  to  year,  supposing  the  said 
works,  pumping-station,  and  premises  were  not  used  as  part  of 
the  said  sewage  system,  but  were  entirely  disconnected  therefrom 
and  applied  to  any  other  use  or  purpose  for  which  they  could  be 
made  available,  and  that  the  appellants  shonhl  be  rated  accord inu 
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to  the  rule  laid  down  by  the  Court  of  Queen's  Bench  in  Metro- 
politan Board  of  Works  v.  Churchivardcn>i  and  Orersccrs  of  the 
rarish  of  West  Ham,  L.  E.  6  Q.  B.  193,  40  L.  J.  M.  C.  30.  " 

The  respondents  contended:  "That  ap  the  appellants  would  have 
Ijiieu  willing  to  pay  a  rent  for  the  said  works,  pumping-station, 
and  premises  if  they  had  not  been  the  owners,  they  must  be  taken 
into  account  as  hypothetical  tenants  from  year  to  year  in  order  to 
ascertain  the  rateable  value  of  the  said  premises,  and  that  the  lule 
as  laid  down  in  the  Burton-on- Trent  Corijoration  v.  C/mrch- 
wardens  and.  Overseers  of  the  Parish  of  Egginton,  24  Q.  B.  D. 
197,  59  L.  J.  M.  C.  1,  governs  this  case. " 

The  Queen's  Bench  Division  gave  judgment  for  the  respondents, 
and  this  decision  was  affirmed  by  the  Court  of  Appeal.  No  reasons 
were  given  in  either  Court,  as  the  case  was  regarded  as  governed  bv 
the  decision  of  the  Court  of  Appeal  in  Burton-on-Trent  Corporn- 
tion  V.  Churchiuardens  and  Overseers  of  the  Parish  of  Egginton. 

In  tlie  case  of  Churchwardens  and  Overseers  of  the  Poor  of  tin- 
Parish  of  West  Ham  v.  London  Countg  Council  (1892),  2  Q.  !>. 
44,  which  is  also  before  your  Lordships  for  judgment,  tlie  ques- 
tion was  whether  the  London  County  Council  were  liable  to  lie 
rated,  and,  if  so,  on  what  basis  in  respect  of  a  portion  of  the  main 
sewers  and  of  the  pumping-station  situate  in  tlie  parish  of  West 
Ham.  So  much  of  the  outfall  mains  or  sewers  as  are  in  that 
parish  are  constructed  in  an  embankment  on  land  purchased  by 
the  Metropolitan  Board  ot'  Works,  comprising  aliout  tliirty-seveu 
acres.  It  was  agreed  that  if  the  land,  sewers,  pumping-station, 
and  works  were  in  the  hands  of  a  private  person,  to  be  let 
to  the  *  London  County  Council  as  tenants,  tliey  would  [*r)<Sl] 
be  willing  to  pay  a  sum  sufficient  to  support  the  gross  and 
rateable  value,  as  determined  by  the  Quarter  Sessions  ;  and  that 
if  the  land,  pumping-station,  and  works  were  disconnected  from 
the  metropolitan  sewage  system,  and,  in  the  hands  of  ;i  icnnni, 
applied  to  any  other  use  or  i)urpose,  the  gross  estimated  rental  of 
the  land,  pumping-stati(jn,  and  works  (exclusive  of  sewei's)  was 
£3125,  and  the  rateable  vabu;  £2500.  The  Divisional  Couit  of 
Queen's  Bench  nffirmed  the  order  of  the  (^)uarter  Sessions,  but  the 
Court  of  Appeal  took  a  din'erent  view.  The  only  r|uestion  deter- 
juined  by  the  Court  of  Appeal  was  whether  the  s(!wers  were  rate- 
-able;  whether  the  other  works  were  rateable  or  ikiI  was  willidrawn 
rv;'-.'.i  tbf'!''  '■'  )i^-i('''  intioti. 
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The  M.vsTKK  ov  tiik  Eolls  thought  the  sewers  were  not  rate- 
al'lo,  iK'cause,  iink'ss  it  were  the  London  County  Council,  no 
teiu\nt  couUl  be  found  win)  would  give  any  rent  for  them,  and 
thiit  tlie  Loudon  Cmnity  Council  could  not  be  the  hypothetical 
tenant  for  two  reasons  :  first,  because  they  had  no  power  to  take 
ilie  sewers  on  lease;  and,  secondly,  because  they  must  occupy 
them  subject  to  the  restriction  that  they  could  make  nothing  by 
them.  Fky,  L  J.,  thought  that  in  order  that  a  hereditament 
.•should  be  rateable  three  conditions  must  be  fultilletl.  First,  there 
must  be  an  occupier ;  secondly,  a  reasonable  expectation  of  letting 
from  year  to  year  to  a  tenant;  thirdly,  a  reasonable  expectation 
of  so  letting  at  a  rent  of  the  kind  prescribed  by  the  statute  of 
William  IV.  He  came  to  the  conclusion  that  there  was  no  sug- 
gestion of  any  other  hypothetical  tenant  than  the  London  County 
Council,  and  that  they  were  not  persons  who  could  be  deemed 
hvpothetical  tenants,  inasmuch  as  they  could  not  become  tenants 
'  if  sewers.  Lopes,  L.  J. ,  said  that  if  it  had  not  been  for  Be^,  v. 
School  Board  for  London,  17  Q.  B.  D.  738,  to  which  I  will  refer 
presently,  he  should  have  thought  that  being  occupiers  under  sucli 
statutory  restrictions  as  those  by  which  they  are  affected,  and 
bearing  in  mind  the  fact  that  they  must  suffer  a  loss  from  their 
occupation,  the  London  County  Council  were  not  the  kind  of 
hypothetical  tenant  contemplated  by  the  statute. 

In  the  case  of  Assessment  Committee  of  the  St.  George's 
[*582]  Union  v.  *  London  County  Council  (1893),  1  Q.  B.  210, 
which  also  stands  for  judgment  in  your  Lordships'  House, 
the  question  raised  by  the  special  case  was  precisely  the  same  as 
tliat  raised  in  the  Erith  Case^  It  was  found  as  a  fact  that  if  the 
London  County  Council  had  not  been  the  owners  of  the  lands, 
works,  buildings,  pumping-station,  and  machinery,  they  would 
have  been  willing  to  pay  a  rent  for  them  sufficient  to  support  the 
gross  and  net  rateable  value  appearing  in  the  valuation  list.  It 
vas  further  found  that  if  the  lands,  &c. ,  were  disconnected  from 
tiie  main  drainage  system  and  in  the  hands  of  a  tenant  who 
applied  them  to  any  other  use  or  purpose  for  which  they  might 
be  available,  the  gross  value  of  the  premises  would  be  £1.577,  and 
the  rateable  value  £1318.  The  London  County  Council  con- 
tended before  the  Quarter  Sessions  that  they  ought  to  be  rated  at 

^  Not  reported  below,  but  referred  to     Case  iu  the  Court  of  Appeal  [1893],  1  Q. 
during  the  argument  in  the  St.  George's     B.  at  p.  219. 
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this  lower  value,  according  to  the  rule  laid  down  by  the  Court 
of  Queen's  Bench  in  Metropolitan  Board  of  Works  v.  Church- 
v-ardcns  and  Overseers  of  West  Ham,  L.  E.  6  Q.  B.  193.  The 
assessment  committee  contended  that  the  assessment  should  be  at 
the  higher  value.  The  Queen's  Bench  Division  followed  the 
Erith  Case,  which  they  considered  identical  in  its  facts,  and 
upheld  the  higher  assessment.  The  Court  of  Appeal  reversed 
this  decision.  They  held  that  the  case  was  governed  by  the  West 
Ham  Case,  decided  by  them,  the  effect  of  which  I  have  just  stated. 
In  their  view,  no  distinction  could  be  drawn  between  the  rateabil- 
ity  of  sewers  and  that  of  lands  and  pumping-stations,  which  were 
part  of  the  sewerage  system ;  that  if  the  one  subject  were  not  rate- 
able, it  followed  that  the  other  was  not  rateable  either. 

My  Lords,  1  can  see  no  distinction  between  the  facts  of  the 
Erith  Case  and  those  of  tlie  St.  George's  Case ;  they  appear  to  me 
to  be  identical.  The  judgments  of  the  Court  of  Appeal  in  the  two 
cases  are  therefore  in  direct  conflict.  The  former  case  was,  as  I 
have  said,  not  argued,  because  it  was  supposed  to  l)e  governed  by 
the  decision  in  the  Burton-on-Trevt  Case. 

The  distinction  drawn  between  the  Burton -on- Trent 
Case,  *  which  was  argued,  and  the  St.  George's  Case,  and,  [*583] 
as  far  as  I  can  see,  the  only  possible  distinction,  was  that 
whilst  the  Court  held  that  in  the  Burton-on- Trent  Case  the  sewer- 
age authority  could  have  become  tenants  of  the  land  and  iunui)iug- 
stations  which  they  owned,  it  was  not,  in  the  opinion  of  tht; 
Court,  within  the  power  of  the  T.iindon  County  Council  to  become 
tenants  of  the  land  and  pum}>iug-station  which  ])clonged  to  thcni. 
i  shall  liave  presently  to  consider  the  validity  of  this  distinc- 
tion; but  before  doing  so  it  will  lie  convenient  to  call  attcntiim 
to  the  decision  arrived  at  by  tlie  Courl  fif  (i)iie('ii's  IJcncli  in  IS(1S 
upon  a  statement  of  facts  identicjil  with  that  which  came  bclnic 
the  Court  of  Appeal  in  the  Erith,  (not  rei)()rted  Isehiw)  and  Si. 
(/eorgc's  Cases.  I  refer  to  the  case  of  J/rg.  v.  Mrtrfipol ilmi  Bannl 
if  JV'irhx,  L.  R  4  ().  Vk  15.  'I'wo  points  were  I'aiscd  in  lh;it 
case:  first,  whether  tlie  main  sewers  of  the  ]\lctropolil;m  Bonid  of 
Works  were  ratea])le;  and,  sticondly,  wliether  a  ]innipin^-st;il  ion 
and  other  premises  belonging  to  tliem  were  rateable.  TIk;  CJomt 
of  Queen's  Bench  (consisting  of  Cockhukn,  Ch.  .1.,  and  Lrsii, 
Hannen,  and  Hayes,  JJ.  )  held  that  the  sewers  wcsn;  not  rat,('iililc. 

With  regard  to  tlie  pumping-statiou  the  Court  ciinie  to  ;i  dilTci'- 
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iiil  c»»uclusion.  Tlioy  lu'Ul  that  it  wa.s  rateable,  iiia.sinuch  as  it 
i.ad  nil  oeeuiiiitiou  value.  "  'I'lu'  hoard  "  (said  the  learned  Judgi* 
wIjo  delivered  the  judguieul  ol  the  Court)  "  must  have  rented  .'<ucli 
jiremises,  if  they  had  not  become  owners  of  them,  and  a  tenant 
nii'jht  easily  be  found  to  take  them  if  the  board  were  able  and 
willing  to  let  them.  A  distinction  was  attempted  to  be  drawn  in 
favour  of  pumping  apparatus,  as  being  a  necessary  adjunct  to  the 
.sewei-s,  ami  it  was  contended  that  as  the  sewers  are  not  rateable 
this  adjunct  must  be  exempted  as  being  part  of  a  non-rateable 
subject.  I)Ut  we  cannot  accede  to  this  view.  The  machinery 
stands  on  land  whicli  is  valualde  for  occupation,  and  which  would 
undoubtedly  lie  rateable  in  the  hands  of  any  other  occupier,  and 
its  rateable  ipiality  cannot  be  afl'ected  by  the  particular  use  to 
which  it  is  applied  by  the  board." 

It  may  be  that  the  actual  judgment  in  the  St.  George's  Co.^c  is 
not  at  variance  with  the  judgment  of  the  Court  of  Queen's 
[*584]  *  Bench  in  the  case  of  Reg.  v.  Metropolitan  Board  of 
If^orks.  The  former  case  was  so  framed  that  if  the  Court 
were  of  opinion  that  the  then  appellants  ought  to  be  rated  accord- 
ing to  the  rule  laid  down  by  the  Court  of  Queen's  Bench  in  the 
<;ise  of  Metropolitan  Board  of  Works  v.  Churchtuardens  and 
Orrrseers  of  West  Ham,  L.  E.  6  Q.  B.  193,  40  L.  J.  M.  C.  30 
(to  which  I  shall  have  presently  to  advert),  and  that  the  deci- 
sion of  the  Court  of  Quarter  Sessions,  holding  that  the  London 
< 'ounty  Council  were  to  be  taken  into  account  as  possible  hypo- 
thetical tenants,  and  that  the  case  was  governed  by  the  principles 
laid  down  in  the  B arton-on- Trent  Case,  was  erroneous  in  law,  the 
older  of  the  Quarter  Sessions  was  to  be  quashed.  The  judgment 
in  the  /SV,  deorge-s  Case  merely  quashed  the  order  of  Quarter  Ses- 
sion,-:; it  was  therefore  right,  even  though  the  pumping-station 
were  ratealde,  unless  it  were,  according  to  the  contention  of  the 
I'ari.sh,  ]-ateable  on  the  l)asis  that  the  London  County  Council  were 
to  be  taken  into  account  as  possible  hypothetical  tenants.  But 
'lie  Court  of  Appeal  distinctly  rested  their  judgment  on  the 
u round  that  the  pumping-station  was  not  rateable  any  more  than 
the  sewers,  and  that  no  distinction  could  be  drawn  between  the 
two  cases;  whilst  the  Court  of  Queen's  Bench  in  Reg.  v.  Metro- 
fioHtan  Board  of  Works  no  less  emphatically  drew  such  a  distinc- 
tion and  held  the  pumping-station  to  be  rateable  and  the  sewers 
not.     The  Court  of  Appeal  did  not  canvass  the  reasons  adduced  in 
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the  judgment  of  the  Court  of  Queen's  Bench  in  Bcrj.  v.  Metro- 
politan Board  of  Works  or  differentiating  the  two  cases.  The 
Master  of  the  Eolls  said  that  he  was  not  in  the  least  persuaded 
that  the  view  taken  by  the  Court  of  Appeal  differed  from  the  view 
which  Lush,  J. ,  took.  The  other  learned  Judges  made  no  refer- 
ence to  the  Queen's  Bench  judgment. 

My  Lords,  I  have  said  enough  to  show  that  the  question  of  the 
rateability  of  these  pumping-stations  is  at  present  in  a  most  un- 
satisfactory condition.  I  jDurpose  confining  myself  in  the  first 
instance  to  the  question  of  the  rateability  of  these  pumping- 
stations,  and  to  a  consideration,  if  they  be  rateable,  of  the 
proper  *  mode  of  assessing  them,  reserving  for  discussion  [*  585] 
at  a  later  period  the  case  of  the  sewers. 

The  decision  of  tliis  House  in  Jones  v.  Mersey  Docks,  11  H.  L. 
C.  443,  marks  an  epoch  in  the  law  of  rating.  Many  of  the  earlier 
decisions  are  tainted  with  this  vice,  that  they  proceed  upon  the 
supposition  that  lands  held  for  public  purposes  are  on  that  account 
not  rateable.  This  doctrine  is  now  exploded,  your  Lordshi[>s' 
House  having  distinctly  determined  that  the  circumstance  that 
land  is  held  by  a  public  body  for  public  purposes  does  not  affect 
its  rateability. 

Much  reliance  was  placed  in  the  argument  at  the  bar  in  the 
present  cases  on  the  language  used  by  Blackburn,  J.,  in  deliver- 
ing the  opinion  of  the  Judges  in  Jones  v.  Mersey  Docks,  11  H.  Tj. 
C.  443,  462.  The  learned  Judge  said  :  "  It  is  clear  that  there  can 
be  no  valid  rate  unless  the  occupation  be  such  as  to  be  of  value ; 
and  if  the  words  '  beneficial  occupation  '  are  to  be  understood  as 
merely  signifying  that  the  occupation  is  of  value  (which  is  ol»vi- 
uusly  the  sense  in  whicli  the  phrase  is  used  in  many  of  tlie  cases 
cited  at  the  bar),  it  is  clear  tliat  a  lieneficial  occupation  is  (;ss(mi- 
tial  as  the  foundation  of  the  rate."  The  learned  Judge,  in  my 
opinion,  did  not  and  could  not  have  meant  that  it  is  essential  (n 
rateability  that  a  particulai'  occupier  of  tlie  Innd  can  make  a. 
])ecuniary  profit  by  the  use  to  which  he  is  putting  it.  It  is,  J 
think,  rateable  whenever  its  occupation  is  of  value. 

At  the  time  when  the  Metropolitan  Board  of  Works  luiicliiiscd 
in  the  parish  of  Erith  thirty-seven  acres  of  land  for  the  ]iur]ios('.s 
of  their  works,  the  land  was  of  course  ratoal>U'.  That  it  ceased 
to  be  so  as  soon  as  the  Metropolitan  I'oaid  of  Works  became  th(r 
owners  can  scarccd}'  be  contended.      l^'or  tli"  jiur]»ose  of  discharging 
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rt  iluty  iiaiK>soil  upon  them  by  l;i\v  ihoy  found  it  expedient  tu  erect 
certain  Imildiuj^.s  upi.in  tlie  land  ;uul  to  connect  them  with  seweis 
in  other  hiiuN  l»c'hin<;ing  to  them.  I  am  unal)le  to  see  how  this 
couKl  prt'duce  the  result  that  premises  previously  rateable  ceased 
to  l»e  so.  It  is  found  as  a  fact,  as  I  have  already  stated,  that  if 
the  Works  were  disconnected  from  the  metropolitan  sewage  sys- 
tem and  in  the  hands  of  a  tenant  applied  to  any  other  puipose 
for  which  they  might  be  available,  their  net  rateable 
[*586]  *  value  would  be  £2143.  Suppose  some  other  system  of 
sewage  were  adopted  and  the  pumping-station  were  no 
longer  applied  to  its  present  use,  I  do  not  think  it  could  be 
doubted  that  tlie  London  County  Council  would  be  rateable  in 
ix'spect  of  it,  and  that  its  rateable  value  would  be  at  least  the  sum 
thus  fixed.  If  so,  I  cannot  think  that  it  is  exempt  from  rate- 
ability  at  the  present  time  on  account  of  the  particular  u.se  to 
which  it  is  put  by  the  owner,  —  a  use  which  it  is  clear  might  be 
abandoned  at  any  time  if  it  were  thought  expedient  to  do  so.  No 
obligation  was  imposed  upon  the  Metropolitan  Board  of  Works, 
and  none  is  imposed  on  the  London  County  Council,  of  maintain- 
ing in  existence  any  particular  sewage  work. 

My  Lords,  so  far  I  have  dealt  only  with  the  question  of  ratea- 
V)ility ;  upon  what  principle  the  assessment  ought  to  be  made,  and 
what  considerations  are  proper  to  be  taken  into  account,  are  ques- 
tions which  to  my  mind  are  involved  in  much  greater  difficulty. 

In  the  case  of  the  jiretrojjolitan  Board  of  ITorl's  v.  Churcli- 
v)ardens  and  Overseers  of  West  Ham,  which  came  before  the  Court 
of  Queen's  liench  in  1S70,  the  question  was  raised  on  what  prin- 
ciple the  Metropolitan  Board  of  Works  were  to  be  assessed  in 
resjtect  of  a  pum]'ing-station.  It  was  held  that  they  were  to  btj 
assessed  ujiou  the  basis  of  the  rent  which  would  be  ]>aid  b}'  a 
hy]iothetical  tenant  from  year  to  year,  sup}iosing  the  pumping- 
station  were  not  used  for  the  purpose  of  main  drainage,  but  was 
entirely  disconnected  therefrom,  and  applied  to  any  other  use  or 
purpo.se  for  which  it  could  be  made  available  by  a  tenant.  It 
was  admitted  by  the  learned  counsel  who  appeared  in  that  case 
for  the  respondents  tliat  the  Metropolitan  Board  of  Works  were 
i-ateable  upon  the  basis  adopted  by  the  Court.  Before  the  Quarter 
Sessions  the  parish  had  contended  that  the  proper  principle  to 
apply  in  rating  property  was  to  treat  it  as  if  belonging  to  and  con- 
structed by  a  private  owner,   and  in  his  hands  to  be  let  to  the- 
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board  as  yearly  tenants ;  but  this  contention  appears  to  have  been 
abandoned  before  the  Court  of  Queen's  Bench.  The  susiirestion 
that  a  public  body  who,  in  discharge  of  the  duties  imposed  on 
them  by  law,  liave  become  the  owners  of  land  and 
*  buildings  thereon,  might  be  themselves  taken  into  ac-  [*  587] 
count  as  possible  tenants,  was,  so  far  as  I  am  aware,  first 
insisted  on  in  the  case  of  Beg.  v.  School  Board  for  London.  The 
Court  of  Appeal  held  that,  in  determining  what  was  the  rateable 
value  of  a  school  board  building,  the  school  board  misiht  be 
regarded  as  possible  tenants,  and  what  they  would  have  been 
willing,  had  they  not  been  owners,  to  have  paid  as  rent  for  the 
premises,  might  be  taken  into  consideration.  The  arguments 
urged  at  your  Lordships'  bai'  in  the  present  case  render  it  neces- 
sary to  review  this  decision,  and  to  determine  wliether  it  was 
sound  in  point  of  law. 

The  rule  which  is  to  govern  the  assessment  of  ]n'emises  to  the 
poor-rate  was  laid  down  by  the  Legislature  in  6  &  7  Will.  IV.  c. 
96,  s.  1,  which  provided  that:  "  No  rate  for  the  relief  of  the  poor 
should  be  allowed  or  be  of  any  force  which  should  nf)t  be  made 
upon  an  estimate  of  the  net  annual  value  of  the  hereditaments 
rated  thereunto,  that  is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year,  free  of  all 
usual  tenants'  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  ex])enses,  if  imy, 
necessary  to  maintain  them  in  a  state  to  command  such  iciil,. " 

In  the  Act  to  provide  for  uniformity  in  the  assessment  of  rate- 
able property  in  the  metropolis  (32  &  33  Vict.  c.  67,  s.  4)  tlie 
term  "  gross  value  "  is  defined  as  "  the  annual  rent  which  a  tenant 
might  reasonably  be  expected,  taking  one  year  with  another,  to 
]»ay  for  a  hereditament  if  tlie  tenant  midertook  to  pay  all  usual 
tenants'  rates  and  taxes  and  titlie  commutation  rent-charge,  if 
any,  and  if  the  landlord  undertook  to  bear  the  cost  of  the  repairs 
and  insurance,  aiul  the  other  exi)enses,  if  any,  necessary  to  main- 
tain the  hereditament  in  a  state  to  command  that  rent."  The 
term  "  rateable  value  "  is  defined  as  meaning  "  tlie  gross  vahu^ 
after  deducting  therefrcnn  the  probable  annual  average  cost  of  tlio 
repairs,    insurance,   and  other  exj)enses  as  aforcisaid.  " 

.So  far  as  the  (question  to  be  determined  in  this  case  is  con- 
cerned I  do  not  think   the  terms  of  the  later  A('t  are   imi.orlniif. 
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[•  oSSj  •"'riit'  iiMimid   iciiL  which  a  tenant  might  leasonalily  bu 
o.\iH'i-ic'«l,    taking    mw.    year    with    another,    to    pay  for   a 
hi-rt'ditauRMit  "  i.-<  the  .same  thing  as  "  the  rent  at  which  the  same 
might  itja.sonal»ly  he  expected  to  let  from  year  to  year. " 

li  lia.s  never  l)een  donhted  that  the  rent  which  is  actually  l)eing 
paid  hy  the  orcupier  dues  not  necessarily  indicate  what  is  the  rent 
which  a  tenant  might  reasonably  be  expected  to  pay,  or  that  an 
owner  who  is  in  occupation,  and  who  may  not  be  willing  to  let 
<in  any  terms,  is  none  the  less  rateable.  The  tenant  described  by 
the  statute  ha.^  always  been  spoken  of  by  the  Court  as  "'  the  hypo- 
thetical tenant."  Whether  the  premi.ses  are  in  the  occujiation  of 
the  owner  ov  not,  the  ipiestiou  to  be  answered  is:  Supposing  they 
were  vacant  and  to  let,  what  rent  might  reasonably  be  expected  to 
lie  ttbtained  for  them  ?  So  far  there  can,  I  think,  lie  no  difference 
<»f  opinion.  But  then  arises  the  (piestion  :  Is  the  owner  to  be 
regarded  as  one  of  the  possible  tenants  in  considering  what  rent 
might  reasonably  be  expected?  Bearing  in  mind  what  was  the 
•ol»ject  of  the  Legislature  in  prescribing  this  test  of  annual  value, 
I  cannot  myself  entertain  any  doubt  that  the  owner  ought  to  be 
thus  taken  into  account.  I  entirely  concur  in  the  decision 
arrived  at  by  the  Court  of  Appeal  in  the  case  of  Itefj.  \\  School 
JJourd  for  Loiulun.  I  think  the  circnmstances  of  that  case  when 
examined  are  cogent  to  sujiport  the  view  which  there  obtained 
acceptance.  If  the  school  board  were  to  hire  buildings  for  the 
purpo.se  of  establishing  a  school,  it  c<Hild  not  be  contested  that 
these  buildings  would  be  rateable,  and  that  the  rent  wliicli  tlie 
•school  board  paid  would  Ise  a  most  important  element  in  determin- 
ing the  sum  at  which  they  were  to  lie  assessed.  If  instead  ui 
hiring  sciiool  buildings  they  erected,  upon  land  similarly  situate, 
like  buildings,  or  if  they  were  to  buy  the  reversion  of  the  build- 
ings they  hired,  and  so  became  the  owners,  why  in  either  of 
these  cases  shoidd  the  assessment  be  different  ?  The  premises  are 
to  them  in  all  these  cases  of  tiie  same  value,  and  their  occupation 
is  e'|ually  beneficial  :  why  should  the  sum  at  which  they  are  to  be 
■I-— ^--"l  to  the  relief  of  the  poor  differ? 

Again,'  suppose  premises  of    occupation  value  for  agri- 

:  ctdtural  *  purposes  were  to  be  adopted  by  the  owner  for 

use  in  connection  with  the  manufacture  of   some  article 

under  a  patent  process,  which  he  alone  was  licensed  to  use,  and 

tliat  in  their  then  condition  no  person  would  be  willing  to  take 
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them,  would  the  premises  cease  to  be  rateable  or  be  assessable 
only  at  a  nominal  sum  although  they  might  be  much  more  valu- 
able to  the  owner  and  their  occupation  much  more  beueticial  than 
if  they  had  remained  fit  for  agriculture  and  in  a  condition  to  be 
readily  let  for  that  purpose  ?  I  cannot  think  so.  These  are  illus- 
trations. Many  others  might  be  adduced  pointing  in  the  same 
direction,  and  to  my  mind  conclusively  showing  that  the  object 
•of  the  Legislature  in  enacting  the  provisions  of  the  statute  of 
William  IV.,  to  which  I  have  referred,  would  be  defeated  if  the 
(piestion  what  the  owner  would  have  given  if  the  premises  had 
been  to  let  and  he  had  been  free  to  take  them  were  discarded  from 
'Consideration. 

The  decision  arrived  at  in  the  School  Board  Case  was  followed 
in  the  Bivrton-on- Trent  Case,  which  related  to  a  puinping-station 
in  connection  witli  a  sewage  farm. 

In  the  case  of  tlie  Mersey  Docls  and  Harhour  Board  v.  Overseers 
iif  Llaneilian,  14  Q.  B.  D.  770,  wdiich  was  earlier  than  either  of 
these  cases,  language  was  used  by  some  of  the  learned  Judges 
which  it  is  not  easy  to  reconcile  with  the  decision  in  the  Burton- 
on-Trent  Case;  and,  indeed,  I  am  not  sure  that  the  decisions  in 
the  two  cases  are  altogether  consistent.  In  the  Mersey  Docks  Case 
the  question  to  be  decided  was  the  rateability  of  the  Mersey 
Docks  and  Harbour  Board,  and  the  principle  upon  wliich  they 
were  to  be  assessed  in  respect  of  a  lighthouse,  telegraph  station, 
buildings,  and  lands  within  the  parish  of  Llaneilian.  By  the 
Mersey  Docks  Acts,  certain  lighthouses  theretofore  erectx'd,  and 
also  a  system  of  telegraphs  established  for  the  information  and 
benefit  of  shipping  entering  the  port  of  Liver])ool,  became  vested 
in  the  IVlersey  Docks  and  Harbour  Board,  to  l)e  maintained  and 
worked  l)y  them.  The  lighthouse  in  (lucstion  was  one  of  those 
which  had  been  previously  maintained  liy  the  Trustees  of 
the  Liverpool  Docks,  and  the  lease  of  *whicli  for  a  term  [*r)00] 
€xi)iiing  in  1863  became  vested  in  th(^  a])penants  on  tlieir 
incor]H)ration.  The  appellants  afterwards  puic.ha.sed  the  freehold 
of  the  site  of  the  ligiithonse  and  soine  adjoining  land,  and  spent, 
a  considerable  sum  in  structural  imiiroveniiuits  of  the  lighthouse. 
The  Master  of  the  Bolls  came  to  the  conclusion  as  a  matter  of 
fact,  that  under  the  statutes  regulating  th(^  matter  tlie  Conservancy 
i-ceipts  a])]ilicaMe  to  tlie  maintenance  of  the  lighthouse  could 
never  exctcd  tlie  ('onservnncy  e.\penditur<! ;  he  came  as  a  cojise- 


604  itATiNi;, 

Ho.  9. — London  County  Coancil  v.  Erith,  1899.     A.  C.  590,  591. 


41101100  to  the  conclusiou  that  tlie  liypothetical  tenant  must  rent 
it  subjoot  to  the  Acts  of  rarlianient,  and  that  thereiore  it  wouhl 
U'  II  protitless  occupation,  inasmuch  as  no  person  who  received  the 
ourninj's  couM  make  anv  viroHt  therefrom.  lie  therefore  thoitiihi 
the  lighthouse  had  no  beneficial  value,  and  that  there  could  be  no 
beueticial  occupation.  "'  That  occupation  is, "  he  said,  "  (to  rejieat 
the  phrase  we  used  a  short  time  ago)  struck  with  sterility  by  the 
Acts  of  Parliament. "  The  phrase  to  which  the  Masteh  of  the 
KoLLS  referred  was  made  use  of  in  the  case  of  West  Bromwich 
School  Board  v.  'Overseers  of  West  Bromvnch,  13  Q.  B.  1).  929,. 
943,  944,  945.  In  that  case  the  question  of  the  rateability  of  a 
school  board  in  respect  of  a  public  elementary  school  ])elonging  to 
them  was  raised  for  the  first  time.  Expressions  were  used  liy 
some  of  the  learned  Judges  which  do  not  seem  to  me  to  be  qnite 
in  harmony  with  the  views  arrived  at  on  more  mature  cont^idera- 
tion  of  the  matter  in  the  case  of  Beg.  v.  School  Board  for  Loiulvii. 
There  is,  however,  no  conflict  between  the  two  decisions,  inas- 
mucli  as  the  school  board  was  held  rateable.  Bowen,  L.  J.,  said: 
"  I  will  assume  that  in  the  hands  of  the  school  board  it  is  imt 
capable  Of  being  beneficially  occupied ;  but  we  must  consider 
whether  it  is  capable  of  being  beneficially  occupied  in  the  hands 
of  any  other  person.  If  land  is  by  law  struck  with  sterility  when 
in  any  and  everybody's  hands,  so  that  no  profit  can  be  derived 
from  the  occupation  of  it,  it  cannot  be  rated  to  the  relief  of  tlie 
l»oor.  But  if  the  schoolhouse  is  not  used  by  this  school  board  for 
any  profitable  purpose,  it  by  no  means  follows  that  the  site  of  it 
must  be  sterile  in  every  other  person's  hands.  "      (13  Q.  B.  D.  at  p. 

942.) 
[*591]       *Xo\v,   if    land  is  "struck  with    sterility  in    any  and 

ever\'body's  hands,"  whether  by  law  or  by  its  inherent 
condition,  so  that  its  occupation  is,  and  would  l)e,  of  no  value  to 
any  one,  I  should  quite  agree  that  it  cannot  l)e  rated  to  the  relief 
of  the  poor.  But  I  must  demur  to  tlie  view  that  the  question 
whether  profit  (by  which  I  understand  is  meant  pecuniary  profit) 
can  be  derived  from  the  occupation  by  the  occupier  is  a  criterion 
which  determines  whether  the  premises  are  rateable,  and  at  what 
amount  they  should  be  assessed  ;  and  I  do  not  think  that  a  build- 
ing in  the  hands  of  a  school  board  is  incapable  of  being  benefi- 
cially occupied  by  them,  and  is  not  so  occupied  because  they  are- 
prohibited    from    deriving    pecuniary  profit    from    its   use,      Fkv 
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L.  J.,  in  the  case  uf  Ikg.  v.  ^cliool  Board  fur  London,  said:  "  The 
terra  '  sterility  '  has  been  introduced  into  the  cases  because,  as  a 
general  rule,  a  profit  is  produced  ;  but  it  does  not  by  any  means 
follow  that  because  there  is  no  profit  there  is  no  value.  There 
•could  be  no  better  illustratiou  of  this  than  in  the  present  case. " 
I  think  the  learned  Judge  here  points  to  the  true  test:  wliether 
the  occupation  be  such  as  to  be  of  value.  This  is  the  lauguagc 
used  by  Lord  Blackbukn,  and  I  have  already  said  that  the  possi- 
bility of  making  a  pecuniary  profit  is  not  in  my  o])inion  the  test 
whether  the  occupation  is  of  value. 

As  the  case  of  the  Mersey  Docks  and  Harbour  Board  was  much 
relied  on  by  the  counsel  for  the  London  County  Council,  I  feel 
})ouad  to  say  that  I  cannot  agree  with  the  view  there  adopted,  that 
because  no  pecuniary  profit  could  be  derived  from  the  Conservancy 
<lues  to  which  the  board  were  entitled  in  respect  of  their  light- 
liouse,  its  occupation  was  not  a  beneficial  occupation,  and  had  no 
pecuniary  value,  or  that  it  was,  in  any  sense  whicli  could  exempt 
it  from  rateability,  "  struck  with  sterility. "  It  appears  tliat  the 
lighthouse  had  at  one  time  actually  been  held  by  the  boaid  as 
tenants.  During  that  period  its  rateability  could  hardly  be  in 
question.  Did  the  board  become  less  rateable,  or  assessable  on 
any  different  basis,  because  they  ceased  to  be  tenants  and  became 
the  owners  ?  The  lighthouse,  as  it  appears  to  me,  was  of  value  to 
the  dock  board,  inasmuch  as  it  assisted  to  protect  from  danger  ves- 
sels which  might  use  their  docks  and  pay  them  dock  dues. 

*  I  think  some  confusion  has  arisen  from  regarding  the  [*  592] 
term  "  beneficial  occupation  "  as  meaning  the  same  thing 
as   an   occupation   by  which-  a  profit    could    be  earned.      As   was 
pointed  out  by  the  Court  of  Queen's  Bench  in  Governors  of  Bristol 
I'iiur  V.    \Vnit,  5  Ad.  &  E.  1,  this  is  not  its  meaning  when  used 
as  a  test  of  rateability.      The  Governors  of  the  Poor  of  Bristol  had 
*     taken  certain  property  outside  the  limits  of  their  city  for  tlic  ]iiii- 
pose  of  putting  (jut  their  ])oor,  (iitlier  sim])ly  to  lodge  lln'iii  oi    to 
<'uiploy  them  at  their  discretion.      In  liolding  the  go\-eniors   rate- 
able Lord  Denman,  Ch.  J.,  in  deliveriui;  the  considered  judgment 
I    of  the  Court  of  Queen's  Bench,  said:  "  The  ab.sence  of  '  beiielicial 
'     occupation  '  was  also  much   insisted   upon;  and  it  was  eoiittinded 
that  that  is  the  true  criterion   to  ascertain  wliether    property  bcr 
rateable  or   not.      It   is   not   to  l)e  diuiied  but    lliid    this   phrase, 
'beneficial  occupation,'  lias  been  in  freiiuent  use;  and,  generally 
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i*}>ertkiiig,  it  serves  tolerably  well  to  convey  vatlier  ;i  popular 
notion  than  to  give  a  certain  rule  fur  deciding  the  questitdi 
of  ratcaltility  in  every  instance,  liccause,  if  by  beneficial  be 
meant  profitable,  or  anything  like  it,  the  expression  is  obviously 
fallacious.  " 

There  is,  no  doubt,  a  certain  class  of  cases  in  which  the  amount 
of  profit  which  can  be  earned  by  the  occupation  of  a  hereditament 
is  very  material  in  ascertaining  the  sum  at  which  it  sliould  be 
assessed.  In  the  case  of  gasworks,  waterworks,  and  other  indus- 
trial undertakings  where  a  hereditament  is  enhanced  in  value  by 
its  connection  with  a  profit-bearing  undertaking,  the  profits  earned 
and  the  share  oi  those  profits  attributable  to  any  particular  lieredit- 
ament  have  to  be  taken  into  account,  and  in  such  cases  as  these 
any  restrictions  which  the  law  has  imposed  upon  the  profit-earn- 
ing capacity  of  the  undertaking  must  of  course  be  considered. 
But  I  do  not  think  this  class  of  cases  affords  any  guide  to  the 
assessment  of  such  hereditaments  as  those  with  regard  to  which 
your  Lordships  have  now  to  lay  down  the  proper  principle  of 
rating. 

Owing  to  a  statement  made  in  the  course  of  the  argument  at  the 
bar,  I  wish,  in  order  to  avoid  possible  misconception,  to  add  a 
few  words  as  to  the  method  which  ought  to  be  followed 
[*  593]  when  *  it  is  manifest  that  an  owner  would  be  willing  to 
pay  a  higher  rent  than  could  be  obtained  from  any  other 
tenant.  It  was  said  that  a  practice  prevails  of  taking  5  per  cent 
on  the  cost,  in  the  case  of  buildings,  as  a  basis  for  arriving  at  the 
rental.  Such  a  rule  of  thumb  may  be  all  very  v/ell  where  the 
premises  would  be  likely  to  find  conlpeting  tenants,  but  is  not  by 
any  means  necessarily  applicable  where  it  is  thought  that  the 
owner  would  be  likely  to  give  a  higher  rental  than  any  one  else. 
It  would  often  be  obvious  that  he  would  never  be  willing  to  pay 
the  rent  arrived  at  in  such  a  fashion,  inasmuch  as  it  would  be 
more  advantageous  for  him  to  become  the  owuyr.  There  are  many 
other  circumstances,  too,  which  may  affect  the  answer  to  tlie 
•[uestion  what  the  owner  of  premises  would  liave  been  willing  to 
give  if  instead  of  becoming  the  owner  he  had  become  the  tenant 
of  them.  In  all  cases  of  the  description  of  which  I  am  speaking, 
the  whole  of  the  circumstances  and  conditions  under  which  tlu 
owner  has  become  the  occupier  must  be  taken  into  consideration, 
and  no  higher  rent  must  be  fixed  as  the  basis  of  assessment  thai; 
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that  which  it  is  believed  the  owner  wouki  really  be  willing  to  pay 
for  the  occupation  of  the  premises. 

Having  given  my  reasons  for  thinking  that  the  judgment  of  the 
Court  of  Appeal  in  the  Burton-on-Trcnt  Case  was  correct  and  that 
tlie  ))rinciples  there  laid  down  are  in  accordance  with  the  law,  I 
turn  now  to  the  point  which  it  was  thought  differentiated  the 
*sV.  Cxcor[jc8  Case  from  the  Burton-on- Trent  Case,  namely,  that 
iieitlter  the  Metropolitan  Board  of  Works  nor  the  London  County 
('(Miiicil  could,  under  the  statutes  which  gave  them  their  powers, 
I'five  become  tenants  of  the  pumping-stations,  of  which  they  were 
and  M'e  the  owners. 

The  point  was  first  glanced  at  in  the  judgment  of  the  Master 
OF  THE  EoLLS  ill  Rcg.  v.  School  Board  for  London:  "If"  (said 
the  learned  Judge)  "  by  the  terms  of  any  statute,  it "  (the  school 
board)  "  could  not  legally  be  tenant,  it  would  be  excluded  from 
the  calculation."  The  view  thus  suggested  was  adopted  by  the 
Court  of  Appeal  as  the  ground  of  their  decision  in  the  case 
of  Ovens  College  v.  Overseers  of  Chorlton-upon-*  Medloek,  [*594j 
18  Q.  B.  D.  403.  The  appellants  were  the  governors  of 
Owens  College.  The  property  rated  consisted  of  land  purchased 
b)'  tliem  for  the  college  and  college  buildings  erected  and  provided 
by  them  under  the  Owens  College  Act,  1870.  The  governors  were 
empowered  to  acquire  and  hold  land  as  a  site  for  the  college,  and 
otlier  land  not  exceeding  200  acres.  They  were  also  empowered 
to  grant  leases  of  the  lands  vested  in  them,  except  the  site  of  tlu^ 
college.  The  college  could  not  be  carried  on  as  a  collegiate  insti- 
tution at  a  profit  in  a  commercial  sense.  The  lands  had  l>een 
purcliased  at  an  expense  of  £25,000  and  upwards,  and  the  build- 
ings had  cost  more  than  £125,000.  The  respondents  liad  assessed 
the  governors  of  the  college  at  the  rateable  value  of  £:'285.  The 
case  stated  found  that,  if  let  for  any  purposes  to  which  (without 
considerable  structural  alterations)  they  were  ca])able  of  bi-ing 
turned,  tliey  would  not  let  for  more  than  £1300  per  annum  gross 
rental.  Upon  the  basis  of  a  rateable  value  tlius  arrived  at,  the 
college  authorities  were  willing  to  be  assessed.  Tlie  Masteh  of 
THE  EoLLS  said  that  if  the  college  could  be  considered  as  possible 
tenants,  that  valuation  would  be  wrong.  The  test  for  the  deter- 
mination of  the  case  seemed  to  him  to  be  whether  they  could 
legally  be  tenants  of  the  site  for  the  purposes  of  the  Act:  "  Fur 
if  they  could  not"  (said  the  learned  Judge)  "  can  it  be  riglif   to 
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:!iai  \vli:il  llioy  woiiltl  give  l"i'i-  vent  slunild  l)e  taken  into 
aeeount  ^  "  After  giving  his  reasons  for  thinking  iliat  the  site 
which  the  j'overnors  were  authorised  to  take  was  what  tliev  were 
t<>  ncquire  as  owners  in  fee  simple,  the  learned  Judge  proceeded: 
■  ll"  so,  it  appears  to  me  to  follow  that  they  ought  not  to  be  taken 
inio  consideration  as  hypothetical  tenants.  Can  it  be  supposed 
that  the  governors  are  seeking  to  become  tenants  of  a  site  when 
the  Act  of  Parliament  says  they  cannot  be  tenants?  It  seems  to 
me  that  the  proposition  involves  the  answer  to  it.  " 

The  other  learned  Judges  concurred  in  this  view.  Bowen, 
L  J. ,  said :  "  It  seems  to  me  that  they  ought  to  be  excluded  from 
tlie  class  of  persons  who  might  reasonably  l>e  expected  to  give  a 
rent  for  the  premises,  because  they  cannot,  as  matters  stand,  ever 
become  tenants  of  the  premises  for  the  purposes  of  a  site 
[*  595]  for  the  *  college ;  a  fetter  is  already  imposed  upon  them, 
and  they  can  never  now  hold  the  premises,  except  as 
owners  in  fee  simple. "  Fry,  L.  J. ,  said :  "  It  seems  to  me  that 
the  result  is  that  the  land  is  dedicated  for  ever  as  the  site  of  a 
building  for  the  college,  and  that  the  appellants  are  incapable  of 
hiring  that  land  for  the  jjurposes  of  the  college,  and  therefore  that 
the  contention  is  well  founded  that,  being  prohibited  from  hir- 
ing the  land  they  cannot  be  taken  into  consideration  as  possible 
tenants. " 

My  Lords,  I  have  stated  fully  the  reasons  which  led  the  learned 
Judges  to  the  conclusion  that  the  governors  of  Owens  College  were 
to  be  left  out  of  account  as  possible  tenants  when  determining  the 
annual  value  of  the  premises  occupied  by  them,  and  I  have  ipost 
carefully  considered  these  reasons  with  all  the  respect  which  is 
justly  due  to  the  views  of  the  learned  Judges  who  concurred  in 
them ;  but  I  am  unable  to  share  the  opinion  which  they  expressed 
The  conclusion  arrived  at  is  in  its  result  sufficiently  startling. 
Two  public  bodies  might  have  erected  buildings  similar  in  all 
re.'ipects  upon  lands  similar  in  situation  and  of  equal  value;  and 
these  buildings  might  be  occupied  in  the  same  way  and  applied 
to  the  same  purytoscs ;  and  yet,  if  one  of  these  l)odies  had  power, 
under  the  .statute  constituting  it,  to  hire  sucli  buildings,  and  the 
other  had  no  sucli  power,  the  rateable  value  of  the  buildings 
miglit,  and  almost  certainly  would,  he  different ;  that  is  to  say, 
the  buildings  would  have  a  different  annual  value,  for  the  words 
in    the   statute    of    William   IV.,    which    follow   the   expression 
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"  annua]  value,"  only  provide  a  means  of  amving  at  what  is  the 
annual  value  of  the  premises.  Why  should  the  annual  or  the 
latealile  value  of  the  premises  for  the  purposes  of  the  poor  law 
depend  upon  the  statutory  power  of  the  owner  to  take  them,  sup- 
])0sing  he  had  not  been  the  owner  ?  I  am  unable  to  discover  any 
satisfactory  reason  for  this  difference,  and  none  seems  to  me  to  be 
suggested  by  the  judgments  in  the  Owens  College  Case.  I  do  not 
til  ink  the  distinction  drawn  can  be  confined  to  premises  belonging 
to  and  occupied  by  public  bodies  for  public  purposes.  A  private 
imlividaal  might  receive  money  under  an  obligation  to  erect 
with  it  a  building  upon  a  particular  site  to  be  occupied 
*l)y  him  during  his  lifetime,  and  with  a  prohibition  [*  596] 
-against  letting  to  any  one  else.  If  the  principle  adopted 
in  the  OiV'iis  College  Case  be  a  sound  one,  such  an  owner  would, 
I  presume,  be  equally  excluded  from  consideration.  No  attempt 
was  made  to  show  that  it  was  reasonable  or  just  that  the  distinc- 
tion drawn  in  that  case  should  affect  the  rateability  of  premises 
or  their  assessment  to  the  poor-rate ;  it  appears  to  have  been 
thouglit  a  necessary  consequence  of  the  application  to  such  a  case 
of  the  rule  for  the  assessment  of  property  laid  down  by  the  statute 
of  William  IV.  No  doubt  if  this  were  so  the  conclusion  reached 
was  a  right  one,  however  unsatisfactory  or  even  unjust  it  might 
be,  that  the  rateability  or  assessment  of  premises  in  other  respects 
similar,  and  occupied  for  similar  purposes,  should  depend  upon 
wliether  the  owner  could  have  taken  the  premises  which  he  occu- 
pied as  tenant,  or  was  only  enabled  to  l)ecome  the  owner  of  them. 
But  having  regard  to  the  language  used  in  the  statute,  and  the 
construction  which  has  been  put  upon  it,  I  do  not  my.self  feel 
tlie  difficulty  by  which  the  Court  of  Appeal  seem  to  have  been 
pressei].  An  owner  who  is  in  occupation  of  premises  can,  of 
course,  never  reasonably  be  expected  to  take  them  as  ttnant  from 
year  to  yaw  —  he  cannot  ])e('ome  tenant  to  himself.  ^'(•^  i(  has 
1)eeii  held  tliut  the  rent  wliicji,  if  the  propeily  were  in  other 
hands,  he  would  be  willing  to  ])'d\.  may  be  taken  iiilo  account 
when  inquiring  what  is  its  annual  vahu;;  that  is,  at  wiiat  sum 
it  might  reasonably  be  expected  to  let  fioni  year  to  year.  If  th(! 
hypothesis  be  admissible  that  the  owner  might  liinisclf  be  amongst 
the  possible  tenants,  although,  as  a  matter  of  fact,  lie  could  not 
be  so,  it  seems  to  me  no  more  violent  hypothesis  to  conceive  liiiii 
as  amongst  the  possible  tenants,  even  although  he  may  be  sub- 
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jiTt  to  certain  legal  restrictions  which  would  prevent  his  becoming 
Ami.  luiving  regard  to  the  scope  and  object  of  the  enactment 
111  ihe  statute  of  William  IV.,  I  can  see  no  sufficient  reason  why, 
if  in  the  one  case  he  may  be  regarded  as  the  hypothetical  tenant, 
he  may  nut  ciiually  be  .so  regarded  in  the  other.  It  seems  to  me 
that  a  contrary  conclusion  ought  not  to  be  arrived  at  unless  the 

provisions  of  the  statute  inexorably  require  it. 
[•  597j  *  For  these  reasons,  my  Lords,  I  am  of  opinion  that  the 
judgment  in  the  St.  George's  Case  cannot  be  sujiported, 
even  on  the  assumption  that  the  Court  of  Appeal  rightly  held 
that  the  London  County  Council  were  only  empowered  to  become 
the  owners,  and  could  not,  in  fact,  have  become  the  tenants  of  the 
pumping-stations  in  question.  It  follows,  in  my  opinion,  that 
the  judgment  in  the  case  of  London  County  Council  v.  Church- 
wardcHS,  &c.,  of  Erith  (not  reported  below),  ought  to  be  affirmed, 
and  the  appeal  dismissed  with  costs;  whilst  in  the  case  of  Asscss- 
iiKiit  Coi/i/iiittce  of  St.  George's  Union  v.  London  County  CovmcH 
the  judgment  must  be  reversed  with  the  usual  consequence  as  to 
costs. 

I  now  turn  to  the  separate  case  of  the  rateability  of  the  main 
outfall  sewers  in  the  parish  of  West  Ham.  But  before  dealing 
with  the  particular  facts  relating  to  the  main  sewers  in  that 
l»arish,  I  desire  to  consider  the  case  generally  of  the  main  sewers 
formerly  vested  in  the  Metropolitan  Board  of  Works,  and  now  in 
the  London  County  Council.  It  was  held,  as  I  have  said,  that 
the  .sewers  were  not  ratealde.  The  ground  of  the  decision  was 
thus  put  by  Lush,  J.,  who  delivered  the  judgment  of  the  Court: 
"  We  are  of  opinion  that  they  are  not  rateable,  on  the  short  ground 
that  they  are  not  at  present  the  subject  of  a  beneficial  occupation. 
Xo  payment  is  made  to  the  board  for  the  use  of  them ;  the  rates 
which  they  are  empowered  to  levy  are  for  the  expense  of  con- 
struction and  maintenance,  and  nothing  more.  Their  occupation 
yields  no  profit  to  the  board,  as  occupiers,  either  actual  or  poten- 
tial."     (L.  K.  4  Q.  B.  15,  22,  26.) 

The  eH'ect  of  this  decision  was  not  to  establish  an  exemption  of 
property  which  down  to  that  time  had  been  rated.  By  sect.  135 
of  IS  &  19  Vict.  c.  120,  the  main  sewers  then  vested  in  the  Com- 
missioners of  Sewers  of  the  City  of  London,  and  in  the  Metro- 
politan Commissioners  of  Sewers,  were  vested  in  the  Metropolitan 
Board  of   Works,  and  there  was  at  the  same  time  conferred  on 
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them  the  power  to  construct  other  sewage  work.s  to  prevent  the 
sewage  within  the  metropolis  passing  into  the  Eiver  Thames  near 
the  metropolis.  The  case  stated  by  the  Court  of  Quarter  Sessions 
in  Reg.  v.  Metropolitan  Board  of  Works,  L.  E.  4  Q.  B. 
15,  22,  26,  found  as  a  *  fact,  that  neither  the  late  Com-  [*598] 
missioners  of  Sewers  nor  the  Metropolitan  Board  of 
Works  had  ever  been  rated  to  the  relief  of  the  poor  in  respect  of 
the  sewers.  It  appears,  therefore,  that  for  a  very  long  period, 
both  before  and  since  the  decision  in  Beg.  v.  Metropolitan  Board 
of  JVorks,  this  particular  subject  has  not  been  treated  as  rateable. 
I  cannot  regard  as  altogether  satisfactory,  in  view  of  the  fuller 
consideration  which  has  since  been  given  to  the  matter,  the 
grounds  upon  which  the  Court  of  Queen's  Bench  rested  the  non- 
rateubility  of  these  sewers ;  the  judgment  seems  to  assume  that 
there  can  only  be  a  beneficial  occupation  where  it  is  such  as  to 
yield  a  profit  to  the  public  1)ody  occupying  the  premises.  I  have 
already  said  that,  in  my  opinion,  the  true  test  is  whether  the 
occupation  is  of  value,  and  not  whether  it  is  one  by  which  pecuni- 
ary profit  can  be  made.  But  it  would,  undoubtedly,  be  a  serious 
matter  that  a  hereditament  wliich  has  for  so  long  a  period  been 
deemed  free  from  rateability  should  now,  for  the  first  time,  be 
subjected  to  it.  And  there  is  this  peculiarity  about  the  particular 
.subject  with  which  I  am  dealing:  until  the  sewer  was  made  no 
rateable  subject-matter  existed  where  the  sewer  now  is.  If  its 
use  as  a  sewer  were  abandoned,  its  rateability  would  cease,  for  it 
is  oi)vious  that  no  person  would  be  willing  to  take  it  at  any  rent. 
It  is  not  like  the  case  of  laml  previously  rateable  whicli  has  been 
adapted  to  purposes  different  from  those  for  which  it  was  jircvi- 
nusly  employed,  and  whose  rateal)le  character  would  not  <iu  that 
account  be  affected. 

I  cannot  i)retend  that  the  law  of  rating  is  at  present  in  a  satis- 
factory condition,  or  that  by  the  application  of  well-settled  prin- 
ciples the  rateability  of  public  bodies  in  respect  of  property  such 
as  that  with  which  your  Lordships  are  dealing  can  be  rested  upon 
a  sound  and  consistent  basis.  In  the  ca.se  of  Shejjlcld  Ihilled 
Gadiglit  Company  v.  Overseers  of  Hlteffield,  4  B.  &  S.  135,  r>i,A<'K- 
MUKN,  J.,  after  quoting  the  observation  of  WicirfMAN,  -T. ,  in  the 
(^ase  of  Beg.  v.  West  Middlesex.  Waterworks  Corn  pa /ig,  ]  K.  &  E. 
716,  that  there  appeared  so  much  difficulty  in  satisfactorily  apjdy- 
ing  the  parochial  principle  of  rating  by  estimating  the  rent  which 
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a  tenant  would  give  for  the  subject-matter  in  such  a  cast; 
[•  TtOD]  as  ih;iL  hfft'io  liiiii,  as  ])raclii-iilly  *  to  amount  nearly,  if 
not  entirely,  t»»  an  in!|ii)ssil.)iliiy  of  doing  so  satisfactoiily  ; 
ami  after  statini.;  that  the  wlmle  suhject-niatter  ajjpearcd  to  Ik; 
i  \olved  in  so  much  dilliculty  and  uncertainly  that;  the  Court  had 
t.da'U  nuieh  time  in  cou.sidering  ^vilether  tiiey  could  not  place  the 
rnles  as  to  the  rating  of  these  companies  on  more  intelligible  and 
satisfactory  principles  capable  of  uniform  application,  added : 
"  We  have  not,  however,  succeeded  in  laying  down  a  rule  which 
would  be  consistent  with  the  existing  legislation  and  decisions 
on  the  subject,  and  would  at  the  same  time  be  capable  of  being 
satisfactorily  worked;  and  we  are  strongly  impressed  with  the 
importance  of  not  unsettling  the  law  as  established  by  past  deci- 
sions where  we  cannot  lay  down  a  rule  which  is  not  open  to 
exception.  On  the  whole,  therefore,  we  feel  that  our  only  course, 
until  the  Legislature  shall  think  fit  to  interfere,  is  to  adhere  to 
the  case  of  Reg.   v.    West  Middlescj:  Water irorl.'s  Companii. " 

^ly  Lords,  I  entirely  concur  w  ith  the  learned  Judge  in  deeming 
it  inexpedient  to  interfere  in  such  a  matter  as  this  with  a  long 
course  of  practice  supported  by  decisions  which  are  not  of  very 
recent  date.  Therefore,  even  if  it  be  not  possible  to  rest  upon 
grounds  altogether  satisfactory  the  exemption  of  these  sewers,  yet 
the  case  being,  as  I  have  said,  a  very  particular  one,  I  could  not 
advise  your  Lordships  to  depart  from  a  practice  which  has  pre- 
vailed for  a  very  long  period,  and  wliich  has  been  sanctioned  by 
judicial  authority. 

So  far,  I  have  referred  to  the  case  of  sewers  under  land  the 
surface  of  which  was  occupied  by  other  persons,  and  in  ordinary 
course  assessed  to  the  poor-rate.  But  the  particular  case  of  the 
outfall  sewer  in  West  Ham  is  an  exceptional  one ;  that  sewer  is 
not  constructed  underground.  Thirty-seven  acres  of  land  were 
purchased  by  the  Metropolitan  Board  of  Works  for  the  purpose  of 
this  portion  of  the  outfall  sewer.  The  land  so  purchased  had 
down  to  the  time  of  its  purchase  been  assessed  to  the  poor-rate. 
The  sewer  is  carried  in  an  earthen  and  concrete  embankment 
erected  u])Oit  the  land  at  an  average  height  (jf  twenty-one  feet 
above  the  general  surface  of  the  laud  adjoining.  The 
[*  600]  work  *  thus  constructed,  therefore,  differed  from  the  mere 
creation  of  a  sewer  below  the  surface  of  land  which  con- 
tinued  afterwards,  as  before,   liable    to   assessment,  but  was  an 
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adaptation,  to  tlie  purposes  of  the  board,  of  land  already  octuip'ied 
and  rated.  I  confess  I  see  the  utmost  difficulty  in  distinij[uishin-'- 
such  an  erection  as  this  upon  the  surface  of  land  from  anv  other 
erection  specially  suitable  for  the  purposes  of  a  particular  occu- 
pier, but  which  might  render  it  of  less  value  for  occupation  by 
other  persons  not  recpiiring  it  for  that  special  purpose.  ■  And  if. 
in  general,  owners  who  occupy  land  in  order  to  discharge  a  duty 
imposed  on  them  by  statute  may  be  regarded  as  amongst  the  liypd- 
thetical  tenants,  I  cannot  find  any  sound  basis  on  which  to  re.'-st  a 
distinction  in  favour  of  the  Metropolitan  Board  of  Works  or  their 
successors,  the  London  County  Council,  in  respect  of  this  particu- 
lar use  of  the  land  which  they  own. 

It  was,  I  am  aware,  held  by  the  Court  of  Queen's  Bencli  in  the 
year  1870  that  there  was  no  distinction,  for  rating  purposes, 
l)etween  a  sewer  underground  and  one  carried  upon  an  embank- 
ment- {Metropolitan  Board  of  Works  v.  West  Ham,  L.  R.  6  Q.  W. 
193,  197);  but  I  have  already  stated  to  your  Lordships  the  only 
ground  on  which  the  exemption  of  the  sewers  generally  can,  in 
my  judgment,  be  rested,  and  I  have  pointed  out  the  distinction 
which  exists  between  an  underground  sewer  and  an  adaptation  of 
land  already  rateable  to  a  particular  purpose.  Lrsn,  J.,  statt^l 
that  tlie  rateable  quality  of  land  was  not  to  be  determined  by 
what  it  once  was,  or  by  what  it  might  thereafter  become,  but  by 
what  it  was  at  the  time  tlie  rate  was  made.  I  ([uite  agree  wiih 
this;  but  if  it  be  the  law  that  the  owner  of  a  hereditament  may 
be  regarded  as  amongst  the  hypothetical  tenants,  that  rnle  would 
seem  as  applicable  to  the  particular  erection  whose  ralenbility  is 
the  matter  in  question  as  to  any  other. 

For  these  reasons,  my  Lords,  I  am  of  opinion  that  even  if  iho 
sewers  are  in  general  exempt  from  rateability  the  particuhir  scnver 
work  in  the  parisli  of  West  Ham  cannot  be  s(t  treated,  ami  lli:it, 
the  judgment  of  the  Court  of  Appeal  must  therefore  lie  revcisi'd, 
and  the  judgment  of  the  Queen's  Bench  Division  restored;  ami  I 
move  your  Lordshijts  accordingly. 

*  Lord  Watson  :  —  •  \*  cm] 

My  Lords,  at  the  close  of  the  argun)en1    n]i<in   these  aji- 
iK-als  all  your  Lordships  were  of  one  mind  as  to  tlieir  disjiosjil. 
'   liUM'  very  carefully  considered,   and  I  entirely  concur  in,    tin- 
ri'a;;pns   For  tlie   judgment  which   have  l)een  so  fully  and  clearly 
expressed  by  my  noble  and  learned  friend  tlie  Loiin  Ciianckllo::. 
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l,i>nl  AsMHtuiJNK  :  — 

My  Lords,  I  concur.  The  tirst  ease  was  the  only  one  in  wliicli 
I  luul  an  opportunity  of  sitting,  and  therefore  my  opinion  is  con- 
fined to  that. 

Lord  Macnaiiiitkn  :  — 
Aly  Lords,  I  also  concur. 

Loril  .MuKUlis :  — 

My  Lords,  I  also  concur. 

1)1  the  Erith  Case :  Order  of  the  Court  of  Appeal  affirmed 

and  appeal  dismissed  with  costs. 
In  the  West  Ham  Case :  Order  of  the  Court  of  Appeal  re- 
versed   and   judgment    of    the    Queen's    Bench   Division 
restored  vith  costs  here  and  below:   Cause  remitted  to  the 
Queen's  Bench  Division. 
In  the  St.   George's  Case:   Order  of  the  Court  of  Appeal 
reversed    and  judgm,ent    of  the    Queoi's    Bench   Division 
restored  unth  costs  here  and  below:  Cause  remitted  to  the 
Queen^s  Bench  Division. 
Lords'  Journals,  8th  September,  1893. 

ENGLISH   NOTES. 

As  is  pointed  out  in  the  second  of  the  principal  cases,  the  casa  of 
Jones  V.  Mersey  Docks  (No  1,  p.  378,  ante),  marks  an  epoch  in  the  law 
of  rating  as  applied  to  what  may  he  called  public  undertakings.  It 
exploded  the  supposition  that  lands  held  for  public  purposes  were  on 
that  account  not  rateable. 

The  second  of  the  principal  cases  itself  marks  another  epoch  in  the 
law  of  rating  as  applied  to  such  property.  Before  that  case,  the  possi- 
bility of  making  a  profit  out  of  the  property,  and  the  quantum  of  such 
j)rofit,  were  generally,  though  not  always,  treated  as  the  criteria  for 
determining  whether  the  property  was  rateable,  and  if  so.  what  its 
rateable  value  was. 

To  a  great  extent  the  error  involved  in  this  view  of  the  matter  was 
due  to  a  failure  to  perceive  or  remember  the  object  of  the  definition  <>f 
net  annual  value,  or  rateable  value,  as  it  is  now  usually  called,  contained 
ill  the  Parochial  Assessments  Act,  1836  (6  &  7  Will.  IV.  c.  96,  s.  1). 
As  Lord  Herschei.l  points  out  in  the  Eritli  Case  (at  pp.  608,  6(Ht. 
(iiitt),  amplifying  what  he  had  previously  indicated,  the  object  of  the 
definition  is   to  provide   a  means  of  arriving  at   Avhat    is  the  annual 
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value  of  the  premises.  If  this  is  once  clearly  perceived,  and  the 
definition  is  used  as  an  aid  towards  a  clear  conception  of  what  is  a  per- 
tVctly  real  thing,  namely,  the  annual  value  of  premises,  the  errors  into 
which  tlie  Court  fell  in  such  cases  as  Merseij  Docks  and  Harbour 
Hoard  v.  LlaiieUlan  Overseers  (C.  A.  1884),  14  Q.  B.  D.  770,  54  L.  J. 
H  B.  49,  52  L.  T.  118,  33  W.  R.  97,  49  J.  P.  164,  and  Owens  College 
V.  Chorlton-upon-Medlock  Overseers  (C.  A.  1887),  18  Q.  B.  D.  403, 
r.<;  L.  J.  M.  C.  29,  56  L.  T.  373,  35  W.  R.  236,  51  J.  P.  356,  become 
palpable.  iSTo  one  who  asked  himself  whether  the  lighthouse  in  the 
former  of  these  cases,  or  the  sewage  works  in  the  Erith  Case  itself,  had 
ail  annual  value,  and  who  did  not  confuse  his  mind  by  a  narrow  con- 
sideration of  the  terms  of  the  Parochial  Assessments  Act,  could  but 
answer  in  the  affirmative.  The  error  into  which  the  Court  fell  was 
in  looking  at  the  problem  set  by  the  Parochial  Assessments  Act  as 
being,  as  Vaughan  Williams,  J.,  said  it  was  in  Merth//r  Ti/dfil 
Local  Board  v.  Mertlu/r  Tydfil  Union,  1891,  1  Q.  B.  186,  (JO  L.  J. 
M.  C.  42,  63  L.  T.  647,  39  W.  R.  255  (cited  p.  621,  xjost),  ''What 
is  the  proper  conclusion  to  draw  from  given  imjwssible  hypothetical 
premises  "? 

The  most  important  case  with  reference  to  rating  property  of  local 
authorities  since  the  Erith  Case,  has  probably  been  Lambeth  Ooerseers 
V.  London  Couiity  Council,  1897,  A.  C.  625,  6()  L.  d.  Q.  B.  806,  76 
L.  T.  795,  46  W.  R.  79,  61  J.  P.  580,  in  which  the  <piestion  was 
whether  the  London  County  Council  were  rateable  in  respect  of  a 
])ublic  park  or  recreation  ground,  called  Brockwell  Park,  which  was 
vested  in  them.  The  park  had  been  purchased  by  the  London  County 
<"ouncil  under  a  local  Act  which  provided  that  the  Council  might 
purchase  Brockwell  Park,  and  that,  when  they  had  acquired  it,  they 
^lll'nld  maintain  it  for  the  perpetual  use  thereof  by  the  public  for  exer- 
cise and  recreation.  The  necessary  expimses  of  maintaining  the  park 
\';a-  exceeded  any  sums  wliic^h  the  Council  could  derive  from  licences 
lor  the  supply  of  refreshments  therein,  ov  for  grazing  rights  or  other- 
wise. It  was  held  that  the  London  County  Council  were  not  rateable. 
The  case  was  deinded  in  the  House  of  Lords  partly  on  the  ground  that 
the  County  Council  were  not  occupiers  of  the  park  within  thi'  meaning 
of  the  Poor  Relief  Act,  1601;  but  the  decision  was  also  |.iit  |iartly  on 
the  ground  that  even  if  the  (bounty  Council  were  occupiers  of  the  park 
it  had  no  rateable  value.  The  second  ground  of  the  decision  is  alone 
material  for  the  i)urpf)ses  of  tli(;  present  note.  It  was  :irgii.<l  of  conrso 
that  the  case  came  within  the  principle  established  by  tin-  /vrii/i  Case. 
But  it  was  held  that  that  pi'incnple  did  not  ,'ipply.  and  that  the  park  Ii.hI 
been  •' struck  wit^li  sterilitv  '"  by  the  local  A.:.  l' nl'orninately.  while 
the  distinctions  that  couM    l>e  drawn  l.i'lwi'eii  the   piiniping-stat  ions   in 
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tlio  Krith  <^iisv  iiiul  lirockwell  Park  arc  niunerous  and  obvidus,  tli<' 
imlgmfiits  (It'livcrctl  in  tin-  J  louse  of  Lords  in  the  later  case  <1<>  not 
show  very  clearly  what  tlie  essential  distinctions  were.  Lord  ]Ials- 
luicY,  L.  C,  who  diil  not  refer  to  the  Eritli  Cdse,  said:  "No  tenant 
woidd  j;ive  anythinj;  iov  an  occupation  which  would  not  give  him  a 
capacity  to  earn  more  than  the  rent  which  he  is  called  upon  to  p;iy  lor 
it.  and  if  the  statute,  as  in  this  case,  prevents  him  from  earning  any- 
thing, there  can,  under  the  Parochial  Assessment  Act,  he  m)  rateable 
oivuj)ation,  as  under  that  Act  the  rate  is  to  be  measured  by  the  rent 
which  a  tenant  would  pay.  .  .  .  Once  it  has  been  found,  as  in  this 
case,  that  the  occupation  cannot,  as  a  matter  of  law,  be  beneficial 
oecupatitin,  there  is  an  end  of  the  question.  1  .say,  as  matter  of  law, 
because  that  it  does  not  give  a  benelicial  occupation  as  matter  of  fact 
is  nothing  to  the  purpose.  Here  there  is  no  possibility  of  beneficial 
occui)ation  to  the  County  Council;  they  are  incapable  by  law  of  using 
it  for  an}'  profitable  purpose;  they  must  allow  the  public  the  free  and 
unrestricted  use  of  it."  This  language  seems  ver}'  difficult  to 
reconcile  with  the  decision  in  the  Er'ith  Case,  and  certainly  fails  to 
>upplv  any  clue  to  the  essential  distinction  between  that  case  and  the 
Brockwell  Park  Case.  Lord  Herschkll  said:  ''It  was  argued  for 
the  appellants  that,  on  the  authority  of  the  EritTi  Case,  the  respond- 
ents ought  to  be  considered  as  among  the  possible  hypothetical 
tenants,  and  that,  as  they  made  a  considerable  contribution  towards 
the  cost  of  purchasing  the  park,  they  would  have  been  willing  to  pay 
a  rental  for  its  use.  In  my  opinion  the  Er'ifh  Case  has  no  application. 
The  land  on  which  the  pumping-statious  w'ere  constructed,  the  rate- 
ability  of  which  was  there  in  question,  was  not  by  statute  dedicated  to 
that  use.  The  London  County  Council  could  place  their  puinping- 
Rtations  where  tlun'  pleased;  they  could  remove  them  elsewhere  at  any 
time  the}''  tliought  lit,  or  dispense  with  them  altogether,  if  they  adopted 
some  other  method  of  dealing  with  their  sewage,  and  could  sell  or  let 
the  land  to  a  tenant  whose  use  of  it  w-ould  be  unrestricted.  Aiiout  the 
rateability  of  the  land  there  could  be  no  real  controversy.  The  only 
question  was  what  was  its  rateable  value,  and  whether  the  County 
Council  could  be  taken  into  account  in  inquiring  \vhat  the  hypothetical 
tenant  would  give.  It  was  held  that  they  might,  inasmuch  as  their 
statutory  duties  imposed  upon  them  the  obligation  to  provide  for  the 
disposal  of  the  sewage.  Here,  these  very  lands,  and  every  part  thereof. 
by  statute,  must  be  held  in  perpetuity  for  the  use  of  the  public,  and 
the  question  is  whether,  under  these  circumstances,  they  are  rateable 
at  all.  I  think  that  on  principle  they  are  not."  This  language  sug- 
gests two  distinctions  between  the  JEritJi,  Case  and  the  ]>  rock  well  I'orl: 
Case  on  the  question  of  rateable  value;  the  first  being  that  whereas  the 
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< 'iumty  Council  might  dispose  of  their  pumpiug-station,  and  acquire 
another,  they  coukl  never  dispose  of  the  park;  the  second  heing  tliat 
wliile  there  was  a  duty  on  the  County  Council  to  provide  a  puniping- 
-tation  or  its  equivalent,  there  was  no  duty  on  tliem  to  [jrovidf 
pai-ks.  The  latter  distinction,  it  is  submitted,  cannot  be  in  itself 
the  essential  distinction.  Consider  the  case  of  a  public  recreation 
ground.  Various  local  authorities  have  a  general  power,  tliough  no 
duty,  to  provide  recreation  grounds,  acquiring  land  for  the  purpose 
lither  by  purchase  or  by  hire.  It  can  hardly  be  that  if  the  authority, 
IS  is  sometimes  done,  take  a  field  for  a  recreation  ground  as  tenants 
from  year  to  year  at  a  rack  rent,  the  field  while  tenanted  by  the  local 
authority  has  no  rateable  value;  though  no  doubt  it  might  be  held 
tliat  in  such  a  case  the  statute  under  which  the  authority  acted  made 
them  mere  custodians  of  the  field  and  prevented  their  being  occu[)iers 
at  all  within  the  Act  of  1601.  If  the  field  in  such  a  case  would  have  a 
lateable  value,  why  should  it  not  have  a  rateable  value  if  it  were  taken 
on  a  long  lease,  and,  going  a  stage  further,  if  it  were  purchased?  The 
question  of  the  rateability  of  a  park  purchased  by  a  local  authority 
under  a  general  statutory'  power  to  {)rovide  a  recreation  ground  arose 
in  Manchester  Covporation  v.  (Jltoiiton  Union,  Local  Government 
l^lhronicle,  1890,  p.  607,  where  it  was  held  that  the  park  was  not  rate- 
jible.  Tlie  Court,  however,  simply  held  that  the  case  was  governed 
by  the  Bfiiekwell  Park  Case,  and  did  not  go  into  the  question  wliether 
tlie  ground  of  non-rateability  was  want  of  rateable  value  or  want  of 
occupation.  The  question  whether  the  fact  that  an  undertaking  is 
<^arried  on  by  a  local  authority  under  a  mere  power,  and  not  in  pursu- 
ance of  a  duty,  affects  its  rateable  value,  may  perhaps  be  raised  here- 
fifter  in  the  case  of  such  undertakings  as  gasworks,  tramways,  and 
tlie  like. 

The  other  ground  of  distinction  above  suggested,  depending  on  (lie 
iiict  that  Brockwell  Park  was  permanently  dedicated  to  a  non-pi-otital)!*! 
use  ]>y  statute,  seems  also  scarcely  satisfactory.  It  is  obvious  tliat  llie 
fiict  that  property  can  never  be  turned  to  profitable  account  without  the 
aiil  of  an  Act  of  Parliament,  cannot  always  prevent  its  having  in  I'ael  a 
lii-i'>cnt  annual  vabie.  And  it  is  submitted  with  soni<'  conlidenec  that 
Miis  fa('t  cannot  always  prevent  the  property  from  liaving  a  I'atralilc 
\  ahie. 

It  seems,  accordingly,  very  ditlicull  to  «!\tracf  ai:y  ch'ar  |irinci|ii<' 
from  the  BrorkiveLI  Park  ('<isc,  or  to  see  how  far  the  aMlh.>rily  uf  I  he 
<'ase  may  be  held  to  stretch. 

A  large  number  of  the  n  ndertakings  of  local  anthoritio,  nnlikc  the 
puiiqiing-station  under  consideration  in  the  hh'lfli  Casr,  are  not 
essentially  incapable  of  yielding  protit  to  the  local  authority,  but   are 
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.-.ubjit't  to  statutory  restrictions  wliicli  expressly  nr  I'V  iinj)li(:itii)ii  limit 
till*  ainoinit  nf  profit  that  may  be  made  to  a  iioiiiiiuil  oi-  very  small 
>um.  Ami  several  ease;>  have  arisen  as  to  the  basis  (.11  which  such 
uiulertakin<»s  shoiilil  be  valued. 

I'he  more  imjmrtant  of  these  decisions  may  be  brieiiy  referred  to, 
altiioui:;)!  it  would  seem  that,  generally  at  least,  such  uudertaldngs 
should  now  be  valued  on  the  principles  suggested  in  the  J'Jrith  Case, 
rather  than  on  those  that  were  held  or  assumed  to  be  correct  in  the 
previous  decisions. 

In  Jieg.  v.  Kent  mere  Inhabitants  (1851),  17  Q.  ]>,  551,  21  L.  J. 
M.  C.  13,  16  Jur.  2G5,  certain  reservoirs,  constructed  and  maintained  by 
a  body  of  commissioners  under  a  local  Act,  for  the  purpose  of  securing 
a  regular  suppl}'  of  water  to  the  owners  of  mills  on  a  river,  and  of 
cleansing  the  stream  and  improving  the  health  of  the  residents  on  the 
river  banks,  were  held  to  be  assessable  on  the  basis  of  the  profits  that 
miglit  have  been  made  out  of  the  reservoirs,  if  they  had  been  private 
property  in  the  hands  of  persons  who  cmild  make  their  own  bargains^ 
with  the  mill-owners  as  to  the  charges  to  be  made  for  the  increased 
supply ;  thus,  in  effect,  it  was  held  that  the  property  should  be  assessed 
free  from  the  fetters  imposed  on  it  by  the  statute  under  which  it  was 
made  and  maintained.  It  is,  however,  now  comi)letely  established 
tliat  property  subject  to  a  statutor};-  fetter,  imposed  on  the  property 
itself,  and  not  mereh'  on  the  particular  occupier,  is  to  be  assessed  at  its 
value  subject  to  the  statutory  fetter.  See  Sculcoates  Union  v.  Hulf 
Docks  Co.,  1895,  A.  C.  136,  64  L.  J.  M.  C.  49,  71  L.  T.  642,  43  W.  K. 
623.  where  it  was  explained  that  the  Erith  Case  had  not  affected  this 
jirinciple. 

In  Worcester  Corporation  v.  Droitivich  Assessment  Committee  (C.  A. 
1876),  2  Ex.  D.  49,  46  L.  J.  M.  C.  241,  36  L.  T.  186,  25  W.  E.  336, 
41  J.  P.  355,  the  assessment  of  waterworks  provided  by  the  corpora- 
tion under  provisions  of  the  Public  Health  Act,  1848,  similar  to  the- 
corresponding  provisions  of  the  Public  Health  Act,  1875,  which  are 
now  in  force,  came  in  question.  The  corporation  had,  in  fact,  made 
profits  out  of  their  water  undertaking,  averaging  about  £650  per  annum  j 
but  the  waterworks  were  asse.ssed  at  £1400,  a  figure  based  on  the  profits 
a  water  company,  carrj'ing  on  the  works  for  their  own  benefit,  might 
have  made.  It  was  contended  by  the  corjioration  that  the  waterworks 
ought  to  be  rated  at  a  figure  based  upon  the  profits  actually  made  and 
not  at  the  higher  figure.  The  Court  held  that,  on  the  construction  of 
the  Public  Health  Act,  the  corporation  were  not  entitled  to  \c\y  water 
rates  at  an  amount  larger  than  was  required  to  maintain  the  water- 
works, that  any  hypothetical  tenant  taking  the  waterworks  must  be 
rak*-ii  t..  occupy  them   subject  to  this  restriction,  and  therefore  that  the 
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higher  assessment  contended  for  by  the  Union  could  not  be  upheld. 
Logically  the  result  of  this  would  seem  to  be  that  the  waterworks  ought 
to  have  been  assessed  at  a  nominal  figure,  unless,  indeed,  the  hypothet- 
ical tenant  could  be  supposed  to  contemplate  the  probability  that  lie 
would,  though  not  lawfully,  be  able  in  fact  to  make  some  pmlit.  Tlic 
Court,  however,  were  precluded  from  considering  what  the  rateable  value 
should  really  have  been,  by  the  form  of  the  case  before  them,  and  the 
assessment  was  fixed  at  a  figure  based  on  the  actual  profits  made.  It 
may  be  observed  that  at  the  time  when  the  case  was  decided  the  cor- 
poration had  still  outstanding  a  large  part  of  the  loan  which  they  had 
borrowed  for  the  construction  of  the  waterworks.  It  might,  accord- 
ingly, very  well  have  been  argued  that  the  corporation  would  liave  been 
entitled  to  make  profits  out  of  their  waterworks  for  the  j)urp(»se  of  pay- 
;  ing  off  the  loan  with  the  interest  on  it;  but  the  point  was  not  taken. 
La  Horn  v.  Sleaford  Rural  District  Council,  1898,  2  Q.  B.  o58,  (»7 
L.  J.  Q.  B.  724,  78  L.  T.  722,  46  W.  R.  555,  it  may  be  mention.'d, 
Kennedy,  J.,  expressed  an  opinion  that  a  local  authority  providing 
waterworks  under  the  Public  Health  Acts  would  be  justified  in  fixing 
the  charges  for  water  supplied  by  them  at  amounts  that  would  enable 
the  authority  to  pay  off  moneys  borrowed  for  the  purposes  of  tlie 
waterworks  wholly  or  in  part  out  of  the  income  derived  from  the 
waterworks. 

Fn  Chorlton-upon-Medlock  Orerseers  v.  Charlton  Union  (1882).  51 
I  L.  J.  Q.  B.  458,  47  L.  T.  9(3,  46  J.  P.  535,  an  attempt  was  made  1o 
rai.se  the  question  of  the  principle  to  be  adopted  in  the  assessment  of 
1  the  properties  of  local  authorities  in  a  very  general  form.  Certain 
[  batlis  and  laundries  belonging  to  the  Corporation  of  Manchester,  and 
I  certain  board  schools  belonging  to  the  Manchester  School  Board,  were 
selected  as  test  cases;  but  the  question  for  the  opinion  of  the  Court 
was  stated  to  be  by  what  process  the  gross  estimated  rental  ami  ijitc- 
able  value  are  to  be  ascertained  in  the  case  of  tenements  which  ilo  not 
come  into  th(;  market  for  the  ])Ui'pose  of  being  let  to  tenants.  >iirli  as 
those  buildings  occupied  by  municipal  corporations,  guardians  of  ih<' 
poor,  and  school  boards,  for  public  purposes  in  discharge  of  ihrir 
respective  statutory  duties.  The  Court  held  that  the  proper  criterion 
of  value  was  the  rent  which  a  tenant,  unfettered  as  to  user  of  llie 
property,  and  unrestricted  as  to  charges,  niight  be  expected  to  give 
if  the  ])roperty  were  in  the  market.  And  tlu^y  distingnisheil 
Worcester  Oorporation  v.  Droitwich  TFninv.  (sit/jra),  on  tlie  ground 
that  then;  th(!  fetter  was  imjiosed  by  statute  uj»on  the  hen;ditainent 
its(df,  and  not  merely  upon  the  actual  occupiers.  This  decision  now. 
having  regard  to  the  principal  cases,  requires  the  ([ualilication  that  if 
the  actual   occupiers,  namely,  the  corporation,  or  scIkjoI  board,   niiglit. 
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llifiusolves  bo  oxpected  to  give  a  higlier  rent  tlum  tin  (ndiuarv  uv.- 
n'stricted  ttMiant.  then  I  hut  liighur  rent  is  tlu;  (;riU>riou  of  value. 
t  •tluTwisc  the  tiecision.  rrslrictod  to  cases  where  the  fetter  is  im', 
imposed  ou   the  heredi'.aiiieul    itself,    seems  certainly  to  be  souml. 

In  Peti'rhonmgli  Cnrjjoration  v.  Stamford  Union  (1883),  31  \\  .  K. 
mu,  the  decision  in  the  DroUwich  Case  was  pushed  to  its  logical  con- 
clusion in  the  case  of  waterworks  belonging  to  a  nnnii(Mpal  corpora- 
tion \vht>  made  no  profit  out  of  them,  and  it  was  held,  accoidingly  that 
the  waterworks  had  no  rateable  value. 

The  next  case  to  be  referred  to  is  Deivsbiir//  and  lli'rhiiinuil irllo- 
W  liter  works  Board  v.  Pcnisione  Union  (C.  A.  1886),  17  C^.  1>.  D. 
384,  5o  L.  J.  M.  C.  121,  54  L.  T.  592,  34  W.  II.  622,  50  d.  V.  644. 
There  the  question  was  as  to  the  assessment  of  certain  portions  of  the 
waterworks  owned  and  worked  by  the  Waterworks  Board  under  a  local 
Act.  The  portions  of  the  waterworks  in  question  consisted  of  reser- 
voirs and  other  works  which  would,  in  the  case  of  a  commercial  water- 
works company,  fall  within  the  category  of  '•  indirectly  productive 
works.^'  The  Act  contained  provisions  for  the  charging  of  "  water 
rents,"  which  were  in  the  nature  of  the  usual  water  rates  or  water  rents 
paid  b}'  water  consumers;  and  further  empowered  the  board,  in  effect, 
to  levy  a  so-called  "public  water  rate,"  which  was  a  rate  in  the 
ordinary  sense,  for  the  purpose  of  meeting  any  expenses  (including  the 
expenses  of  repaying  with  interest  the  loans  raised  for  the  construction 
of  the  works)  not  covered  b}"^  the  receipts  from  the  "  water  rents."  In 
the  year  on  the  accounts  relating  to  which  the  case  turned,  the  total 
receipts  of  the  board  were  £15,878  17s.  Id.,  consisting  of  £6127  4s. 
lOd.  from  the  "public  water  rate,"  and  £9751  12s.  3d.  from  "  wiiter 
rents,"  The  ordinary  working  expenses  of  the  board  were  £2118  Ss. 
od.,  and  the  expenditure  in  the  payment  of  interest  on  loans  was  £9902 
3.S.  Od.  How  the  balance  between  £9902  3s.  Od.  jjIhs  £2118  8s.  3r/, 
and  £15,878  7s.  Id.  was  accounted  for  does  not  ajjpear.  The  property 
of  the  board  in  question  in  the  case  was  assessed  at  £1600  rateable 
value.  How  this  figure  was  arrived  at  does  not  appear  very  clearly; 
but  it  was  stated  in  the  special  case  before  the  Court  that  the  conten- 
tion of  the  rating  authority  was  that  the  property  ought  to  be  rated  on 
th(f  principle  applicable  in  the  case  of  the  indirectly  productive  works 
of  a  commercial  company;  and  that  they  further  contended  "  that  the  ' 
])nblic  water  rate  as  well  as  the  water  rents  had  to  be  taken  into  account 
in  estimating  the  rateable  value  of  the  property."  The  board,  on 
the  other  hand,  based  their  calculation  on  the  £9751  12s.  3d.,  the 
income  derived  from  the  water  rents  alone;  and,  taking  that  as  a  basis. 
arrived  by  calculations  such  as  would  be  made  in  the  case  of  a  commer- 
cial waterworks  company,  at  £4736  Os.  Od.,  as  the  rateable  value  of  the 
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whole  undertaking.  They  then  apportioned  that  sum  between  the 
various  parishes  in  which  the  undertaking  was  situated,  and  arrived  at 
tlie  ligure  of  £1073  as  the  rateable  value  of  the  property-  in  question 
in  the  case.  The  controversy  in  the  case  turned  substantially  iu  the 
Divisional  Court,  and  wOiolly  in  the  Court  of  Appeal,  on  the  respondents' 
contention  "'that  the  public  water  rate  as  w^ell  as  the  water  rents  had 
to  be  taken  into  account  iu  estimating  the  rateable  value  of  the  proj)- 
erty."  It  was  held  that  this  contention  was  right,  and,  that  being  so, 
the  respondents'  figures,  in  view  of  the  way  in  which  the  case  came 
I  before  the  Court,  were  necessarily  upheld. 

I       It  is,  however,  by  no  means  clear  what  the  decision  really  meant. 
j  The  language  of  Lord  Esher,  M.  R.,  with  whose  judgment  the  other 
;  members  of  the  Court  of  Appeal  simply  expressed  their  concurrence, 
1  suggests  that  he  merely  meant  to  hold  that  the   value  of  the  whole; 
undertaking  was    slightly  enhanced,   because   the  hypothetical  tenant 
would  be  protected  from  the  possibilit}^  of  loss  on  each  j-ear's  W(irking. 
I  But,  seeing  that  an  actual  working  profit  of  many  thousands  a  year  was 
j  being  made,    such  enhancement   of  value  must   have  been  absolutely 
I  trifling.      And  if  this  is  the  meaning  of  the  decision,  the  case  must  be 
j  regarded  as  having  been  decided  on  a  false  issue.     The  decision  ma}-. 
.  <in  the  other  hand,  have  meant  that  the  hypothetical  tenant  was  to  be 
regarded  as  entitled  by  his  occupation  to  receive  the  large  annual  sum 
fiuiu  the  public  water  rate  which  the  board  in  fact  received,  in  order 
jto  enable  them  to  pay  off  their  debt.     On  this  view,  the  decision  seems 
i  absolutely    paradoxical.      It    would    make    the    rateable    value    of    the, 
I  undertaking  depend   on  the   period  of  the  loan  borrowed  for  the  con- 
istruction  of   the  works,   a   matter   that   could  not  in  any    intelligible 
i sense    affect   the  real    value  of  the  undertaking.      And,  pushed  to  its 
[logical  conclusion,  it  would  make  the  cost  of  maintaining  unproductive 
[property  such  as  sewage  works,  a  measure  of  its  rateable  value.     The 
lease    indeed   seems   to   the   writer  to  expose   admirably  the  fallacy  n{ 
(treating  profits  as   necessarily   the   measure  of  the   value  of  ])roj>erty 
'.which  is  not  formed  or  used  for  commercial  [)iirposes,  and  of  which  the 
,r(tal  value  does  not  consist  in  its  profit-earning  capacity. 
I     In   Merthyr   Tydfil  Local   Board  v.   Merfhyr  Tydfil   Uni<m,    IS'.) I. 
|1  Q.  B.  186,  60  L.  J.  M.  C.  42,  63  L.  T.  647,  39  W.  R.  2r)r>,  .W  .1.  I'. 
294,  the  question  was  as  to  the  assessment  of  tin;  local   board's  water- 
works   which    were    carried    on  under    a  local   Act.      It  was  as  usual 
assumed,  as  indeed  might  have  been  expected  in  the  tlicn  state  of  the 
law,  that  the  assessment  ought  to  be  based  on  profits.     In  the  year  on 
the  accounts  for  which  the  case  turned,  the  receipts  from  water  rates, 
&c.,  were  £5700,  and  the  total  expenditure  debited  to  the  waterworks 
account  was  £14,107.     To  balance  accounts,  £8404  was  transfern-tl  I'nmi 
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the  gfiH'ral  district  rate  aocoinit  to  tin-  waterworks  account.  ( >ut  n{ 
tliis  sum,  Jb'.~)(>80  was  t'xi>i'ii(U'd  in  the  repayment  of  the  loan  borrowed 
for  the  purposes  of  tlie  waterworks.  The  rating  authority  brouglit  tlie 
remainder  «if  tlie  ^58404.  namely,  .-€2724,  into  the  calculations  as  a 
receipt,  and  thus  started  the  calculations  from  a  figure  of  £8424  as 
tin'  gross  receipts.  The  question  for  the  Court  was  whetlier  the  JtJ2724 
was  rightly  treated  as  part  of  the  gross  receipts.  It  was  held,  distin- 
guishing the  last  mentioned  case,  that  the  £2724  could  not  be  treated 
as  a  receipt,  on  the  ground  that  under  the  local  Act  the  sums  carried 
to  the  waterworks  account  from  the  general  district  rate  account  were 
in  certain  contingencies  to  be  repaid.  The  case  is  chiefly  interesting 
as  showing  the  tendency  of  the  Court  to  revolt  from  the  extraordinary 
results  logically  flowing  from  the  decision  in  the  Deirshuri/  Case. 

The  last  reported  case  as  to  the  rating  of  the  class  of  property  under 
consideration  is  Lirerjjool  Corporation  v.  LlanfijUin  Union  (C.  A.). 
1899,  2  Q.  B.  14,  68  L.  J.  Q.  B.  762,  80  L.  T.  667,  68  J.  P.  452. 
There  it  was  assumed  on  all  hands  that  a  reservoir  belonging  to  the 
corporation  of  Liverpool  and  the  connected  works  ought  to  be  valued 
on  the  basis  of  their  structural  value,  and  the  Court  seems  to  have 
approved  of  this  method  of  valuation  on  the  ground  that  the  princijile 
established  by  the  principal  cases  was  applicable.  The  case  may, 
therefore,  be  regarded  as  to  some  extent  supporting  the  view  above 
expressed,  that  the  Droitivich  Case  and  the  subsequent  cases  as  to  the 
rating  of  the  waterworks  of  local"  authorities  have  all  proceeded  on  a 
fundamental  fallacy.  The  actual  question  raised  in  the  case  was  as  to 
how  the  .structural  value  itself  should  be  calculated,  a  matter  entirely 
disconnected  w'ith  the  questions  to  the  discussion  of  which  the  present 
note  is  directed. 

The  extent  of  the  anomalous  exemption  from  rates  of  underground 
sewers,  recognised  as  established  in  the  Erith  Case.,  has  twice  been  con- 
sidered since  that  case.  In  Leicester  Coiporation  v.  Beaumont  Leys 
Orerseers  (1894),  63  L.  J.  M.  C.  176.  70  L.  T.  659,  it  was  held  that  a 
rising  main,  up  which  sewage  was  pumped,  on  a  sewage  farm,  was  not 
within  the  exemption.  And  in  Ystntdi/odiiuj  Sewerarje  Board  v.  Usexv- 
port  Union,  1900,  1  Q.  B.  365,  69  L.  J.  Q.  B.  280,  82  L.  T.  58,  a  sew- 
age carrier  partly  above  ground  and  partly  underground,  so  constructed  . 
that  even  the  underground  portions  necessarily  to  some  extent  affected  ji 
the  value  of  the  surface,  was  also  held  not  to  be  within  the  exemption 
as  not  being  an  ''ordinary  underground  sewer." 
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No.  10.  — REG.  V.  WESTBROOK. 
REG.  V.  EVERIST. 

(1847.) 
RULE. 

The  annual  sum  payable  for  the  use  of  land,  whether 
consisting  of  a  fixed  payment  or  a  royalty,  or  of  both, 
gives  (prima  facie)  a  measure  of  rateable  value;  althougli 
the  object  and  effect  of  the  occupation  is  to  carry  away 
and  ultimately  exhaust  the  valuable  substance  for  which 
the  rent  is  paid. 

Reg.  V.  Westbrook. 
Reg^.  V.  Everist. 

10  Queen's  Bench,  178-208  (s.  (  .  If,  L.  ,L  M.  C.  87  ;  11  Jur.  515). 

Poor-ltate. — Rateable  Value.  —  Brickfield.—  Occupation /»r  ('.te  exhaustimj 

Ihe  Product. 

On  appeal  against  a  poor-rate,  by  tlie  occupier  of  a  brick  field,  a  case  [178] 
"was  stated  showing :  That  the  appellant  lield  the  land  (ten  acres)  for 
the  purpose  of  getting  from  it  clay  to  make  bricks,  under  a  lease  for  seven  or 
fourteen  years,  or  till  the  earth  should  be  all  dug  out.  That  he  paid  £2  per 
acre,  without  reference  to  the  use  made  of  the  land,  and  a  royalty  of  L<.  (id. 
for  every  thousand  of  bricks  moulded  in  any  one  year:  That  the  value  of 
"land  in  the  parish,  let  for  general  agricultural  purposes,  was  £2  6.s.  a  year: 
That  the  appellant  had  on  the  field  four  brickmaking  "stools,"  each  stool 
capable  of  producing  750,000  bricks:  That  the  field  originally  contained  suffi- 
cient clay  for  thirty-one  millions  of  bricks:  That  in  tlie  year  before  the  rale 
"was  laid  the  appellant  had  made  nearly  three  millions :  and  that  tiiere 
remained  clay  enough  for  twelve  millions.  The  Sessions  also  found  tliat  the 
rent  which  a  tenant  would  have  been  willing  to  pay  on  taking  a  lease  of  the 
]iremises  with  liberty  to  consume  the  brick  earth,  and  without  being  liable  to 
loyalty,  was  £10  per  acre.  And  they  confirmed  the  rate,  by  which  liie  appel- 
lant was  assessed  at  £2  6s.  per  acre,  and  for  royalty  at  l.s-.  i)d.  ]>er  thousand 
on  as  many  bricks  as  the  stools  were  capably  of  jnoducing  in  a  year.      Ifeld ; 

That  the  rent,  estimated  according  to  statute  0  &  7  Will.  W.  c.  '.Hi,  .s.  1. 
was  the  proper  criterion  of  the  rate  on  this  property. 

And,  assuming  the  above  facts  to  have  appeared,  without  any  specific  find- 
ing as  to  the  rent  which  a  tenant  would  be  willing  to  pay, 

That  the  royalty,  together  with  the  fixed  annual  charge,  was  prop(!rly  con- 
sidered as  the  rent.  That  the  payment  in  respect  of  the  luick  cJirlh  was  noi 
the  less  a  rent  because  the  subject-matter  of  the  renting  was  in  a  ccuirse  of 
being  wholly  consumed.     That,  in  absence  of  proof  to  the  contrary,  the  Ses- 
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MODS  won-  lijjht  ill  assuminc:  the  number  of  bricks  which  the  stools  could 
ui.iki'  U)  have  hei'ii  actually  made  within  the  year  of  rating.  That  the  rate 
was  properly  asse.ssod  on  the  number  supposed  to  be  made  in  the  particular 
year.  And  that  uo  deduetidu  was  to  be  made  for  the  breeze,  ashes,  and  other 
materials  used  in  making  the  bricks,  it  being  presumable  that  these  were 
allowed  for  in  fixing  the  royalty. 

But,  IltH  further: 

That,  the  Sessions  having  fouud  specifically  the  sum  which  a  tenant  in 
their  opinion  would  give  on  taking  a  lease  with  liberty  to  consume  the  earth. 
and  without  royalty,  namely,  £10  a  year  per  acre,  that  sum  (from  which 
t<'nant's  rates  and  taxes  were  to  be  deducted)  must  be  consideied  as  the  rent 
within  the  meaning  of  statute  6  &  7  Will.  IV.  c.  96,  s.  1 ;  and  no  inference 
from  other  facts  was  admissible.  And  this  Court  ordered  the  rate  to  be 
amended   accordingly. 

In  another  case  not  materially  differing,  but  in  which  the  Sessions  neither 
expressly  stated  the  rent  which,  in  their  opinion,  a  tenant  might  reasonably 
be  expected  to  pay,  nor  gave  data  for  estimating  it.  except  by  stating  the 
number  of  stools  at  work,  and  the  amount  of  royalty  actuall}'  paid  (imder  an 
agreement  still  subsisting)  in  the  five  years  immediately  before  that  for 
which  the  rate  was  made;  and  the  question  propounded  was.  '•  What  is  the 
net  annual  value  of  the  land?" 

Held:  that  the  fixed  sum  paid  for  occupation,  and  the  royalty,  constituted 
the  rent:  but  that  this  Court  could  not  determine  the  amount  which,  at  the 
time  of  making  the  rate,  a  tenant  about  to  take  a  lease  might  reasonably  be 
expected  to  pay.  Xor  in  the  absence  of  materials  for  such  estimate,  could 
the  assessment  be  grounded  on  the  ordinary  amount  of  rent  paid  for  land  in 
the  parish  used  for  agricultural  purposes,  or  the  amount  paid  for  the  best 
garden  ground  in  the  paiish. 

The  Court  sent  the  rate  back  to  the  Sessions,  to  be  amended  according  to 
the  principles  laid  down  in  the  preceding  case. 

The  case  of  Rey.  v.  WtsthrouJc  was  as  follows :  — 
[*  1 79]  On  appeal  by  Edward  Westbrook  and  others  against  *  a 
rate,  made  in  May,  1845,  for  the  relief  of  the  poor  of  the 
}iarish  of  Heston,  Middlesex,  the  Sessions  confirmed  the  rate,  sub- 
ject to  the  opinion  of  this  Court  on  a  case,  of  which  the  following 
were  the  material  statements. 

The  appellants  are  brickniakers,  and,  for  the  purpose  of  carry- 
ing on  that  trade,  they  occupy  various  plots  of  land  in  the  parish 
of  Heston  in  Middlesex,  amounting  altogether  to  123a.  2r.  and 
36p.  They  were  rated,  by  the  rate  or  assessment  appealed 
again.st,  in  respect  of  their  occupation  of  such  land,  at  several 
sums,  amounting  in  the  whole  to  £117  7s.  Id.,  that  rate  being 
laid  at  Is.  M.  in  the  pound  on  the  amount  of  what  the  respon- 
dents r<,Titf'Ti(led  was  the  right  estimate  of  the  annual  value  to  let 
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of  the  land  in  question.  The  only  dispute  at  the  Quarter  Sessions 
was  as  to  the  amount  of  the  annual  value  in  respect  of  whirli  tlic 
rate  ought  to  be  laid  on  each  of  the  appellants. 

The  case  then  set  out  the  actual  ratings  in  a  table,  by  which 
it  appeared  that  Westbrook  was  rated,  under  the  title  "  Edward 
Westbrook,  or  occupier, "  for  "  brickfield  and  buildings  "  of  the 
"estimated  extent"  of  10a.  1r.  32p. ,  and  "rateable  value"  of 
£159  10s.  ;  assessed  at  Is.  6d.  in  the  pound.  The  ratings  of  all 
the  appellants  were  made  on  the  same  principle ;  and  it  was 
deemed  sufficient  to  confine  the  statement  of  the  case  to  the  above 
recited,  rating  of  E.  Westbrook,  whose  assessment,  under  that 
rating,  amounted  to  £11  19s.  Sd.  If  the  rate,  as  to  him,  was 
right,  it  would  be  so  as  to  the  other  parties ;  if  wrong  as  to  him, 
it  would  be  so,  proportionally,  as  to  the  others.  Westbrook 's 
assessment  was  calculated,  as  follows: —  f*  1801 

*  10  acres,  1  rood,  and  32  perches,  at  46s.  per  acre,  is     .     £23  10  0 

For  four  stools  for  making  bricks,  each 
stool  being  capable  of  producing  in 
the  year  750,000  bricks  at  Is.  6d. 
per  thousand,  being  the  sum  payable 
to  the  landlord  for  each  one  thousand 
bricks  moulded  on  the  ground,  in 
addition  to  the  above  46s.  per  acre    .     .       £5G     5  0 

From  which  is  deducted  10  per  cent, 
as  allowed  by  the  Excise  for  waste, 

spoilage,  &c 5  12  0 

£50  13  0 

Eor  this  sum,  a  further  deduction  is 
made  of  about  33  i)er  cent  for  the 
breeze,  ashes,  and  other  foreign  mate- 
rials used  by  the  brickmaker  with 
the  clay  in  making  bricks,  and  for 
that   portion    of    the    land   whicli   is 

being  dug  out,  vi/, 16  13  0 

Leaving  a  balunce  yf     .      .     .       £34     0  0 

per  stool,    [which]   having  been    multiplied    by   four 

there  being  four  stools  at  work,  amounts  to     .      .     .  b'l('>     0  0 

£151>  ]0  0 

The  following  are  the  facts  agreed  on  by  the  ])arties  and  found 
by  the  Court  of  (Quarter  Sessions. 
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Tn  all  i)n'vi(MJs  rates  the  uppi'llant  has  heen  rated  on  an  esti- 
inateil  vahu-  of  about  one  eightli  tmly  of  the  sum  which  is  inserted 
in  the  rate  appealed  against,  such  foiuier  rates  having  heen  hiiil 
with  reference  to  the  value  of  the  land  for  any  purposes  of  agri- 
.Milture  to  which  it  might  be  applied.  But,  in  laying  the  rate 
ap^Hjaled  against,  the  respondents  calculated  the  number  of  l)ricks 
whicli,  On  the  land  in  question,  were  capable  of  being  made  in 
the  manner  hereinbefore  mentioned :  and  the  result  was  the  large 
increa.se  above  stated. 

Tn  the  business  of  brickmaking  the  following  things  are  nec- 
essarily done.  The  superficial  soil  being  removed,  the  clay  or 
brick  earth  is  dug  out.  Various  foreign  raw  materials  are 
[*1<S1]  purchased  and  brought  to  the  *  brickfield  by  the  brick- 
maker  ;  for  instance,  chalk,  breeze,  sand,  ashes,  and  straw. 
Sduie  of  these  materials  are  always  added  to  the  clay  or  brick 
earth.  Sand  and  lireeze  are  always  so  u.sed,  and,  in  the  parish  of 
Heston,  are  obtained  by  water  and  land  carriage,  the  former  from 
AVoolwich  in  Kent,  a  distance  of  about  thirty  miles  from  Heston, 
and  the  latter  from  London,  a  distance  of  about  fourteen  miles. 
The  quantity  of  chalk,  ashes,  and  breeze  required  to  be  used 
depends  on  the  quality  of  the  clay.  Sometimes  the  clay  requires 
to  be  washed ;  and,  for  the  purpose  of  washing  it,  a  steam-engine 
is  erected  and  used  in  many  cases,  but  does  not  happen  to  be  so 
on  the  field  in  question.  The  clay  has  also  to  be  ground  or  mixed 
in  a  mill  called  a  pug  mill.  Each  pug  mill  is  worked  by  one 
hoi-se;  and  one  is  necessary  for  each  stool;  a  stool  being  a  frame 
or  table  at  which  the  bricks  are  moulded:  and  a  gang,  consisting 
of  a  moulder,  a  tempsrer,  and  an  off  bearer,  a  walk  flatter,  two  pug 
boys,  and  a  barrow  lioy.  Each  stool  is  capable  of  making  about 
750,000  Ijricks  in  a  year.  The  amount  of  capital  required  to 
enable  the  brickmaker  to  work  each  such  stool  is  about  £900. 
Skill  and  care  are  required  in  mixing  and  applying  the  several 
materials  aliove  nientioned,  as  well  as  in  the  making  and  burning 
the  bricks:  and  ignorance  or  carelessness  on  the  part  of  those  who 
mix  the  materials,  make  the  bricks,  or  have  to  attend  to  the 
burning  of  them,  would  destroy  the  bricks.  During  the  manu- 
facture, the  bricks  are  liable  to  be  injured  by  the  weather ;  and  a 
single  storm  of  heavy  rain  or  hail  has  been  known  to  cause  injury 
to  such  bricks  in  a  single  brickfield  to  the  extent  of  several 
hundred   pounds.     The   excise    duty    on   bricks    is   also   payable 
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on  tlie  whole  number  once  *  moulded,  whatever  may  after-  [*  182] 
wards  become  of  them,  and  increases  the  amount  of  capi- 
tal required  to  carry  on  the  trade;  but  an  allowance  of  10  per  cent 
is  made  by  the  excise  for  waste,  spoilage,  &c.  liad  ami  short 
seasons  also  render  the  process  of  manufacture  of  bricks  of  a  pre- 
carious nature,  and  subject  the  brickmakers  to  considerable  losses. 

The  clay  or  brick  earth  obtained  from  the  appellant's  field  has 
never  been  sold  by  the  appellant  in  its  unmanufactured  state :  and 
the  only  use  to  which  he  applies  the  field,  or  such  clay  or  brick 
earth,  has  been  in  making  bricks  there  with  the  different  foreign 
materials  before  mentioned  and  the  clay  or  brick  earth  obtained 
from  the  field.  When  the  clay  or  brick  earth  is  wholly  used  up 
in  a  field,  the  surface  soil  is  replaced,  and  the  field  becomes  gen- 
erally available  for  agricultural  purposes,  but  must  generally, 
though  not  always,  be  considered  as  considerably  deteriorated  by 
having  been  dug  out. 

The  above-mentioned  field  has  been  used  in  the  production  of 
bricks,  with  four  stools  at  work  in  it,  for  six  years  now  last  past. 
During  the  last  year  about  one  acre  has  been  used  up,  and  about 
four  acres  of  the  remaining  surface  was  applied  to  no  useful  pur- 
pose :  but  part  of  such  remaining  surface,  as  well  as  that  pari 
■where  the  clay  had  been  removed,  was  and  is  u.^ed  as  a  drying 
ground  for  the  bricks  made  during  the  year.  The  ]i umber  of  bricks 
actually  .made  on  the  field  in  (question  in  1844  was  2,800,000. 
The  whole  of  the  field  is  calculated  to  have  contained,  originally, 
clay  sufficient  to  make  31,000,000  lu'icks ;  and  the  part  still  uii- 
worked  is  calculated  to  contain  clay  sufficient  to  make  12,000,000 
•of  bricks. 

It  is  not  usual  for  any  one  to  rent  a  brickfield  upwards 
*  of  ten  acres  in  size  in  Heston,  or  in  any  otlier  part  of  [*18:iJ 
England,  for  the  purpose  of  their  carrying  on  the  business 
of  a  brickmaker  and  of  using  the  clay  found  in  such  field  in  such 
business,  except  on  lease  for  a  term  of  seven  y(!ars  at  least,  subjcrt 
to  its  determinati(m  sooner  in  the  event  of  such  clay  being  .stMuicr 
exhausted.  The  appellants  severally  hold  under  such  leases;  and 
Westbrook  holds  the  field  aljove  mentiond^l  for  a  terju  of  seven  (jr 
fourteen  years,  or  till  the  earth  is  dug  out;  and  he  is  lialde  to  pay 
to  his  landlord  £20  per  annum  as  rent  certiiiu  fnr  Mk-  same,  being 
a  trifle  under  the  sum  of  £2  j)er  acre,  without  any  reference  to 
the  kind  of  use  wliich  he  mav  make  of  the  land  :  and   he   is  also 
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liable,  in  ;ultlitiou  thereto,  to  pay  his  laiidhtnl  a  separate  sum 
ealletl  a  royalty,  or  realty,  of  In.  ()</.  for  every  1000  of  bricks 
Mumklod  on  sueh   hnul   in  any   one  year. 

Tlie  ivut  per  acre  for  the  above-mentioned  field  of  10a.  Ik. 
I'Ji'. ,  which,  on  so  taking  a  lease  thereof  with  liberty  to  consume 
the  .soil  and  clay  or  brick  earth  (and  without  any  liability  to  pay 
any  royalty  in  respect  of  the  number  of  bricks  made),  any  tenant 
would  have  been  willing  to  pay,  would  have  been  the  sum  of  £10 
\xiY  acre  only.  The  usual  tenant's  rates  and  taxes  payable  in 
respect  of  the  same  land  would  amount  to  £1   lbs.    per  acre. 

The  a}ipellauts  contended  that  the  amount  of  rent  per  acre 
which  a  lessee  would  give  as  above  stated,  diminished  by  the 
aforementioned  sum  of  £1  15s.  payable  for  usual  tenant's  rates 
and  taxes,  is  the  highest  sum  on  which,  in  respect  of  yearly  value, 

the  rate  ought  to  be  laid. 
[*  184]       The  respondents  contended  that  the  foregoing  rate  *  on 

E.  Westbrook  was  rightly  laid,  and  for  the  following  rea- 
sons. That,  inasmuch  as  it  is  ascertained  that  a  brickmaker  pay.s^ 
a  rent  commensurate  with  the  number  of  bricks  made,  such  rent 
must  be  considered  as  the  criterion  of  the  annual  value  of  the  land 
while  being  worked  out  for  bricks,  and  that,  unless  this  mode  of 
rating  was  adopted,  brick  lands  could  not  be  fairly  rated.  That 
there  is  a  great  objection  to  taking  the  yearly  value  at  per  acre : 
1.  On  account  of  the  difficulty  of  ascertaining  the  depth  and 
quality  of  brick  earth  in  each  case.  2.  That  one  brickmaker 
might  employ  twenty  moulders  on  a  single  acre,  and  so  qtiickly 
and  almost  immediately  consume  the  clay,  and  consequently  be 
a.ssessed  to  and  pay  a  rate  for  a  short  period  only ;  whereas  another 
individual,  holding  the  same  quantity  of  land,  from  want  of 
capital  or  other  causes,  might  employ  but  few  moulders,  and 
thereby  continue  to  be  rated  for  a  greater  number  of  years ;  and 
the  principle  of  rating  thereby  become  uncertain.  3.  That  a 
great  difficulty  would  en.sue  by  such  mode  of  rating,  from  the 
necessity  of  repeated  admeasurements  to  ascertain  the  quantity  of 
land  digging  and  manufacturing  into  bricks.  And,  lastly,  the 
general  uncertainty  that  must  necessarily  attend  the  rating  of 
I)roperty  buried  beneath  the  surface  of  the  soil.  The  respondents, 
therefore,  contended  that  the  only  just,  fair,  and  legal  mode  of 
rating  this  property  was  to  ascertain  the  number  of  stool.^  to  be. 
worked,  and  then  rate  upon  the  actual  rent  paid  by  the  les.see  to 
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the  lessor  after  all  legal  and  proper  deductions  and  allowances. 
Supposing  this  mode  of  rating  to  be  recognised  by  the  Court  as  the 
proper  one,  the  amount  of  the  rate  was  to  stand,  unless  deduc- 
tions hereinafter  mentioned  were  allowed. 

*The  appellants  contended  that  the  rate  ouglit  to  he  [*185] 
reduced,  and  that  the  land  ought  to  be  rated  at,  and  not 
Iteyond,  such  annual  value  as  it  would  let  at  feu-  any  purposes  of 
agriculture  only  to  which  it  might  be  applied.  It  was  agreed 
that,  as  such  land,  the  annual  value  per  acre  would  be  £2  G^-. 
The  appellants  also  contended  that,  if  this  their  first  proposition 
could  not  be  maintained,  still  the  principle  on  which  the  respon- 
dents had  proceeded  was  clearly  wrong,  for  the  following  reasons. 
That,  on  the  facts  before  found  by  the  Sessions,  if  the  value  of  the 
privilege  conferred  on  the  occupier,  as  derived  from  the  employ- 
ment of  his  skill,  labour,  and  capital  in  maiiufacturing  bricks,  be 
iill  taken  into  account,  still  the  rent  per  acre  at  which  the  said 
held  might  reasonably  be  expected  to  let  from  year  to  yeai-  (with 
the  privilege  (»f  taking  the  said  lirick  earth  as  incident  to  the 
demise  of  the  said  held),  free  of  all  usual  tenant's  rates  and  taxes, 
is  the  only  lawful  criterion  by  which  the  amount  of  rateable 
value  can  be  ascertained  :  and  that  the  rate  ought,  therefore,  on 
the  facts  above  stated  and  found,  to  be  reduced  from  £159  10.->'.  to 
£85  lOi'.  The  api^ellants  also  contended  that,  even  if  the  respon- 
dents were  right  in  valuing  the  said  occupation,  as  they  had  (hme, 
by  calculating  the  capahilities  of  producing  bricks  at  the  several 
stools  likely  to  be  employed  on  the  land,  still  the  land  ouglit  not 
also  to  l)e  subjected  to  a  cliarge  of  4('}s.  per  acre,  as  utlici-  huitN 
are  rated  in  the  same  parish,  the  said  10a.  1 1;.  .")2i'.  not  hcing 
employed  for  agricultuial  purposes,  but  ])cing  wholly  used  in  (he 
mrdcing  of  bricks,  cithci  in  olitainiiig  thci'i't'iom  l)iick  eailb,  or  as 
a  drying  ground,  or  otherwise  in  the  pi'oduction  of  llu;  veiy 
bricks  on  whicli  the  estimate  and  rate  aie  made.  *And  |MS(;] 
the  ap])ellants  also  contended  that,  even  if  the  rfspou- 
dents  had  rightly  imposed  the  rate  in  respect  of  th(^  said  Kk  per 
acre,  and  in  respect  of  tlu!  gross  charge  on  the  calculation  of 
750,000  bricks  as  caiiable  of  being  i»rodu(;ed  in  the  year  at  each 
stool,  still  the  de<lnctioiis  allowed  l)y  the  resjiondents  were  errone- 
ous and  insurtici(^nt :  and  tiie  appellants  contended  I  hat  the  deihie- 
tions  ought  to  be  allowed  in  respect  of  the  amount  of  tenant's 
rates  and  taxes,  which  is  os.  Gd.  in  the  ]iounit  on   the  rental  or 
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niU'able  value,  ami  14.'.  in  le.'^pet't  of  interest  on  tlie  capital  in- 
vested in  working  each  stool. 

The  Session.^  overruleil  tlie.n;  objections  and  claims  of  the  appel- 
lants, anil  conlirnied  the  rate,  subject  to  the  opinion  of  this  Court 
on  the  several  (questions  and  claims  above  stated. 

If  the  Court  oi  Queen's  liench  should  be  of  opinion  that  the 
re.-^pondent's  nmde  of  rating  was  correct,  the  order  of  Sessions- 
was  tn  be  attirnicd  :  otherwise  that  order  to  be  quashed,  and  the- 
rate  to  be  amended,  and  any  such  other  order  to  be  made  in  the- 
premises  as  the  Court  of  Queen's  Bench  shovdd  deem  to  be  just. 

The  case  of  Bcij.  v.   Westbrook  was  argued  in  last  Hilary  Term.  ^ 

Martin  and  Clarkson,  in  support  of  the  order  of  Sessions.    —  The 
ivnt  of  the  land  at  46s.  per  acre,  and  the  royalty  which  the  four 
stools  might  be  expected  to  produce  in  the  particular  year,  at  1.'^. 
6(/,   per  thousand  of  bricks,   were  the  proper  basis  of   the   rate. 
That  bricklauds  are  rateable  in  respect  of   their  product,   under 
statute  43  Eliz.  c.  2,  s.  1,  is  clear  from  Rex  v.  Alberhury, 
[♦187]   1  East;  534,  *  Rex  v.   Woodland,  2  East,  164,  and  Rcj:  \. 
Brown,  8  East,  528,  529 ;  the  only  question  is  as  to  the 
scale  of  rating.'     As  to  that,  the  case  of  the  appellant  Wightwick 
iu  Rex  V.  Attivood,  6  B.   &  C.  277  (30  R  E.  322),  is  not  mate- 
rially different  from  this.      There  the  lessee  of  a  coal  mine  paid 
royalties  for  the  coal  raised;  when  the  rate  was  made  he  had  paid 
them  (luring  tive  months,  to  an  ascertained  amount,  and  he  was 
rated,  properly,  as  the  Court  held,  on  the  sum  which  the  overseers 
considered  the  ainiual  value  of  the  royalties.      As  the  subject  is 
explained  by  Lord    Ellenborough  in  Rex  v.   Bedicortlt,   8   East, 
387,  the  occupier  of  property  yielding  a  valuable  product  is  rate- 
able, during  the  period  for  which  the  rate  is  made,  for  the  con- 
cuiTeut  annual  value  of  such '  property :  and  this  is  so  even  if  he 
farms   it  at  a  loss.     Rex  v.   Parrot,    5   T.    E.    593 ;  see  Re(j.    \. 
VoHfjc,  3  Q.  B.  242.     The  principle  as  shown  in  Rei:  v.   The  Hall 
Dock  Company,  3  B.  &  C.  516,  was  cited;  but  probably  the  refer- 
<Mice  intended  was  to  Rex  v.  Tlie  Hull  Dock  Comijanij,  ."i  M.  &  S. 
394,  and  Rex  v.  Mirfield,   10  East,  219.      In  the  latter  case  the 
appellant  was  rated  for  saleable  underwoods ;  the  woods  were  cut 
down  and  sold  oidy  once  in  twenty-one  years,  and   produced  no 
profit  at  otlier  times :  and  the  Court  held  that  the  proper  rule  was 

1  .January  16,  1847.    B«£ore  Lord  Denmax,  Ch.  J.,  Patteson,  Coleridge,  and 

WiGHTMA.H,    JJ. 
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l()  require  a  constant  yearly  contribution,  according  to  an  estimate 
of  the  produce  to  be  expected  in  twenty-one  years,  dividing  that 
product  in  just  proportions  over  the  whole  period.  Lord  Ellen- 
HOKOUGH  said  that,  although  none  of  the  profits  might  be  taken 
during  the  period  for  which  the  rate  was  made,  "  the  property  " 
was  "  at  all  times  ratealjle  according  to  the  improvement  in  its 
value,  or  in  the  rent  which  might  fairly  ))e  expected  from 
it."  In  Rex  *  v.  Lord  Granville,  9  B.  &  C.  188,  the  [*  188] 
lessee  of  a  colliery  was  held  liable  to  be  rated,  not  only  in 
proportion,  to  the  mine  rent  which  he  paid,  but  also  for  an  im- 
proved annual  value  accruing  from  machinery  which  enabled  him 
to  raise  an  additional  quantity  of  coal.  The  appellants  endeavour 
to  deduce  the  principle  of  rating  in  the  present  case  from  the 
Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  s.  1,  contend- 
ing that  the  proper  criterion  of  amount  is  the  rent  per  acre  at 
which  the  field  might  reasonably  be  expected  to  let  from  year  to 
year  with  the  privilege  of  taking  the  brick  earth,  free  of  all-  usual 
tenant's  rates,  &c.  But  that  .statute  does  not  affect  the  present 
case.  The  deductions,  there  prescribed,  for  attaining  the  net 
annual  value  of  the  hereditaments  previously  mentioned  apply, 
not  to  such  property  as  bricklands,  which  are  rendered  productive 
by  actually  taking  away  the  substance,  but  to  the  more  usual  sub- 
jects of  rating,  as  houses  and  farm  buildings  and  lands,  wliicli 
need  repairs  and  other  annual  outlay  to  make  them  yield  a  profit, 
and  in  which  the  profitable  subject  is  renewable  at  an  expense. 
The  proviso  at  the  end  of  sect.  1,  as  to  the  hereditaments  pre- 
viously referred  to  in  tliat  clause,  does  not  preserve  or  affect  Juiy 
l)rinciple  which  can  operate  upon  the  present  subject-matter. 
The  rate  on  a  brickfield  must  be  calculated  upon  the  sinijde  esti- 
mate of  rent  and  royalties.  [Coleridoe,  J.  —  In  the  present  case 
there  is  some  expense  incurred  to  make  tlie  land  ])r()ductiv<'.] 
That  is  the  mere  expense  of  getting  the  materials,  and  is  a  dis- 
tinct matter  from  the  rent.  [Coi^ehtdge,  J.,  referred  tn  the  ex- 
planation of  the  word  "  liabilities  "  in  Reg.  v.  Capd,  12  A.  \'  K. 
382,  412,  &c.]  The  appellants  will  contend  that  the  roy- 
alty is  not  such  a  render  as  *can  be  incoi-porated  with  the  [*  189] 
rent  for  the  present  purpose :  but  in  Daniel  v.  (h-arir.,  (! 
Q.  B.  14f),  this  Court  held  that  an  agreed  sum  jifr  flionsand  fni 
bricks  gotten  from  a  brick  mine  was  a  rent  fur  wliic  b  :i  distress 
lay.      [Coleridge,   J,  — A    dinicuby    i^    Lhrown    on    yon    by    llie 
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sUiieiucnt  ill  tlu'  casr,  tliat,  in  iioiiiL  of  I'acL,  the  rent  which,  on 
takin"  a  k'U.si'  with  liberty  U>  euiLsuuie  the  lirick  earth  (ami 
without  liahility  tu  royalties),  any  tenant  would  i)ay,  is  £10  per 
ai'io.  J  The  aiipellant  has  consented  to  take  the  land  on  difl'erent 
tonus,  upon  the  chauce  of  such  profit  as  the  brick  earth  may 
Yield.  [CoLEKiDiJE,  J.  — If  he  sold  his  interest,  the  land,  as  the 
case  finds,  would  be  estimated  as  worth  the  rent  of  £10  per  acre.] 
The  other  parts  of  the  case  are  inconsistent  with  this  statement. 
The  deductions  allowed  in  the  present  assessment  are  not  merely 
>ulhcient,  but  in  their  nature  such  as  perhaps  ought  not  to  have 
been  conceded. 

Hill,  Deedes,  and  Pashley,  co)drii.  — The  rate  ought  to  he  cal- 
culated upon  a  permanent  value,  not  upon  a  disproportionate 
profit  casually  thrown  into  a  single  year.  But  tlie  case  furnishes 
no  materials  for  ascertaining  such  a  value.  The  number  of  stools 
does  not  show  it;  for  a  man  may  find  it  advantageous,  at  a  par- 
ticular time  when  sales  are  quick,  to  put  up  more  stools  than  he 
will  find  employment  for  in  after  years.  The  rent  of  £10  is 
assigned,  not  only  to  the  first  year  of  working,  but  to  the  next 
and  subsequent  years  when  the  field  is  becoming  exhausted  :  this 
cannot  be  a  correct  calculation.  The  ])rinciple  of  the  Parochial 
A.ssessment  Act,  6  &  7  Will.  lY.  c.  96,-  s.  1,  is  to  attain  the 
net  annual  value  by  making  deductions  for  rates  and 
[*190]  *  taxes,  repairs,  insurance,  and  other  expenses  necessary 
to  keep  the  premises  in  a  condition  which  will  command 
the  rent;  the  value  is  thus  reduced  to  that  of  a  permanent  estate; 
a  property  that  is  never  to  become  exhausted.  On  the  principle 
a^isumed  in  the  present  case,  which  excludes  this  kind  'of  calcu- 
lation, the  property  is  more  highly  rated  because  it  is  in  a  course 
of  being  destroyed:  and,  if  a  process  could  lie  found  by  which 
tiie  clay  could  from  year  to  year  be  renewed,  the  rate  would  lie 
lowered  in  proportion  to  the  expense  of  that  process,  though  the 
real  value  of  the  property  would  be  much  increased.  The  fee 
sim]>le  of  land  under  ordinary  circumstances  has  lieen  reckoned  at 
thirty-three  years'  purchase;  and  bricklands  might  come  under 
that  estimate  if  the  soil  either  did  not  become  destroyed,  or  was 
■(ixhausted  so  slowly  that  the  progress  of  destruction  was  not 
ai)preciable.  But  that  is  not  the  case,  and  the  difference,  for  the 
purpose  of  rating,  between  ordinary  lands,  and  property  which 
must  perish   if  there  cannot  be  certain  deductions  and  outgoings 
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for  the  purposes  of  preservation  and  reproduction,  was  pointed  out 
as  early  as  Rex  v.  Brograve,  4  Burr.  2491,  2493  :  and  the  distinc- 
tion has  been  constantly  acted  upon :  it  was  expressly  adopted, 
for  instance,  in  Rex  v.  Tomlinson,  9  B.  &  C.  163.  The  true 
principle  of  rating,  in  the  present  case,  would  be  to  ascertain 
what  a  person  W(juld  give  for  the  land  as  brickland,  allowing  a 
deduction  in  the  nature  of  that  which  would  be  made  for  repro- 
ducing what  is  destroyed,  if  there  were  an  invention  for  renewing 
it  as  the  power  of  the  soil  to  bring  forth  vegetable  products  is 
renewed  by  means  of  manure.  The  only  reproductive 
*  fund  supposable  in  this  case  would  be  an  annual  reserve  [*  191] 
of  so  much  as  would  purchase  a  new  brickfield  when  the 
present  one  was  exhausted.  The  incorrectness  of  the  course 
adopted  in  this  rate  may  be  shown  by  supposing  that,  in  a 
single  year,  the  building  of  a  viaduct  or  other  great  work  in  the 
neighbourhood  of  the  field  caused  a  demand  for  bricks  which 
almost  exhausted  it  at  once.  The  rate  in  that  year,  on  tlie  pres- 
ent principle,  would  be  extravagant;  in  the  next  year  it  would 
sink  almost  to  nothing.  The  very  nature  of  rent  implies  that 
there  is  something  capable  of  being  rendered  from  year  to  year, 
and  which  is  produced  and  reproduced  by  the  land.  On  the*  same 
principle  it  is  laid  down  that  "  titlies  shall  not  be  ])aid  of  any- 
thing that  is  of  the  substance  of  the  eartli  and  are  not  ainiual,  as  " 
(among  other  things)  "brick."  2  Inst.  615.  Without  pointing 
out  the  precise  mode  of  assessment  which  should  be  adopted  here, 
it  may  be  pronounced  tliat  any  which  does  not  give  the  net 
annual  value  coiiiiivunihns  amiis  is  wrong.  The  principle  of 
rating  on  the  average  is  supported  l)y  Rex  v.  The  Hull  Doek 
Company,  5  M.  &  S.  394:  and  the  Court  there  relied  u])ou  Rex  v. 
Mirfield,  10  East,  219.  T>ord  ELLKXBORoUdii  said,  in  ihc  latti-r 
case:  "If  tlicy  "  (the  saleable  underwoods)  "are  nslcMlilc  ;i(  nil 
times,  they  will  contribute,  according  to  tludr  vnliif,  in  »\:ii  i 
])roportion  with  the  rest  of  tlie  property  in  the  parish  :  lait  if  (Ih'v 
are  rateable  in  that  year  only  in  which  tliey  are  cut,  the  sum  they 
will  have  to  contribute  may  materially  vary,  according  to  the  |ii-o- 
]iortion  tlieir  value  bears  in  that  year  to  the  ratealth;  jiropcity  mI' 
tlie  rest  of  tlie  parisli,  and  may  be  much  greater  or  much 
less  than  the  aggregate  sum  it  would  *  ])ay  if  it  were  v\\\v-  [*  n»2] 
able  at  all  times."  And,  after  pointing  out  the  niannrr 
in  which  the  general  assessment  of  the  parish  would  l>c  ullrrtfil 
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Iiv  rating'  llu'  uiuU'iwoods  in  ihi'  twenty-Hrst  year  only,  he  added: 
"  A  mode  of  rating  wliiidi  niiulit  inoduce  such  dil'lereuces  to  the 
owner  ot  this  de.scription  of  property,  and  to  the  parisli,  if  he 
oontrihuted  only  in  the  cutting  year,  cannot  be  the  true  rule;  and 
the  only  otlier  rule  is  a  constant  contribution,  which  will  at  all 
times  fall  ecjually  upon  this  and  every  other  species  of  property. " 
The  same  reasoning  applies  here.  And  the  decision  in  that  case 
was  i-ecognised  by  the  Court  in  lie:  v.  Ferri/hnd(je,  1  B.  &  C.  ?}7~) 
C2o  II.  11  411).  As  to  Ilex  V.  Attwood,  6  R  &  C.  277  (30  U.  W. 
V>'1'1),  which  was  cited  as  establishing  that  the  rate  is  to  be 
measured  by  the  rent  and  that  the  rent  is  measurable  by  the  royal- 
ties paid,  Wiglitwich's  Case,  there  stated,  involved  very  different 
questions  from  tho.se  now  raised;  and  the  subject  of  occupation 
was  a  coal  mine,  which  requires  an  expensive  plant,  and  a  con- 
tinued and  heavy  outlay  for  draining  and  other  purposes,  so  that 
tlie  tenant  necessarily  works  without  much  intermission,  to  get  in 
the  interest  of  his  money,  even  tliough  prices  should  fall :  the 
I'oyalties,  therefore,  may  give  a  sulriciently  correct  measure  of  the 
production  from  year  to  year.  Jhit  tlie  permanent  expenses  of  a 
brickfield  are  comparatively  small ;  and  tlie  tenant  is  not  under 
the  .'iame  necessity  of  working  upon  any  uniform  scale.  The 
only  basis,  therefore,  which  tlie  case,  as  stated,  affords  for  calcu- 
lating the  rateable  value  is  the  estimated  rent,  tlie  rovalties  being 
laid  out  of  consideration.  Tlie  value,  at  all  events,  cannot  be 
carried    higher   than    the  £10   annually  per   acre,   subject    to  the 

deduction  of  tenant's  rates  and  taxes,  which  is  correctly 
[*  193]  *  made,  as  well  as  the  other  deductions  stated  in  the  case. 

The  ashes  and  other  foreign  materials  used  in  manufactur- 
ing the  bricks  could  not  be  included  in  a  rate  on  the  produce  of 
the  land.  Cur.  adv.  rv.lt. 

The  case  of  Tieri.  v.  Everist  was  as  follows  :  — 

On  appeal  by  Henry  Everist  against  a  rate  made  in  January, 
l.S4.''»,  for  the  relief  of  the  poor  of  the  parish  of  Frindsbury  in  the 
county  of  Kent,  the  Sessions  confirmed  the  rate,  subject  to  the 
■opinion  of  this  Court  on  the  following  case. 

The  appellant  is  the  occupier  of  a  piece  of  land  in  the  parish  of 

"Frindsbury,  containing  brick  earth  on  which  he  makes  and  burns 

bii'k.'^.     He  entered  upon  the  occupation  by  virtue  of  the  follow- 

"  •■•lorandum  of  agreement,  and  has  since  continued  to  occupy 
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iipon  the  same  terms  without  any  furmal  renewal  of  the  contract. 
(The  case  stated  the  material  parts  of  the  agreement  as  follows.) 

Memorandum  of  an  agreement  entered  into,  the  ord  day  of  July, 
1835,  between  John  Batten,  of,  &c.  (as  agent  to  Thomson  Hankey, 
Esquire,  of  the  city  of  London,  merchant),  on  the  one  part,  and 
Henry  Everist,  of,  &c. ,  on  the  other  part.  First,  that  the  said 
J(jhn  Batten  agrees  to  let  to  the  said  H.  E.  a  certain  piece  of 
land  as  a  brickfield,  which  is  now  and  has  been  for  the  last 
years  in  the  occupation  of  the  said  H.  E. ,  as  marked  out,  &c. , 
in  a  field  called  Brickfield,  &c. ,  in  the  parish,  &c. ,  containing  by 
admeasurement  acres,   together  with  the   cottages    thereon, 

on  which  to  make  and  burn  bricks,  for  three  years 
*  certain  from  Christmas,  18.34,  to  Christmas,  1837,  on  [*194] 
tlie  following  terms  :  To  make  or  pay  for  one  million  of 
bricks  at  least,  for  each  year  of  the  above  period,  at  the  rate  of 
:2.s'.  "id.  per  thousand,  and  so  on  for  every  thousand  beyond  the 
said  million;  to  be  considered  and  estimated  between  the  parties 
to  be  the  same  number  as  the  duty  to  the  King  is  actually  jmid 
for,  such  payment  to  be  considered  due  aiul  payable  as  a  rent,  and 
to  be  made  on  25th  March  and  20tb  Septembe)'  in  each  year  dur- 
ing the  said  term  hereby  granted,  and  in  each  and  every  year 
during  which  the  said  H.  E.  continues  to  occupy  the  said  brick- 
ticld  and  cottages.  The  said  John  Batten,  as  agent,  Ov:c.  (for 
Hankey j,  is  to  be  at  liberty  to  distrain  the  goods,  kv.,  there 
found,  and  levy  sucli  arrears  of  the  said  ]iaynieuts  or  sums  of 
money  as  shall  be  Ijehind  and  unpaid,  in  like  manner  as  by  law 
might  or  could  be  done  in  case  such  arrears  were  due  for  rent  of 
the  said  brickfield  (Then  followed  sti])ulations,  not  now  mate- 
rial, as  to  a  wharf  and  the  creeks  and  load  leading  to  it.  The 
bricks  were  to  be  made,  clam[)ed,  and  luniieil  on  ihi;  ground 
marked  out,  and  a  clear  road  left  over  it,  iVc. )  And,  whereas 
the  said  H.  E.  is  desirous  to  occupy,  for  otht-r  pur|ioses  than 
lirickmaking,  the  renuiiiiing  part  of  the  said  ]iiece  or  ]);iicel  of 
land  called  Ihiekfield,  containing  l)y  admeasurement  l><.\.  ^lit. 
iind  .TOr. ,  it  is  herel)y  understood  and  agreed,  ..^-e. ,  that  the  saiil 
\  JI.  E.  is  to  pay.  in  addition  to  tlie  sum  wliicli  i;i;iy  he  due  mid 
payalile  for  l)rickmaking,  the  annual  )ent  of  .t-"!  iier  acre  ujion 
nine  acres  of  the  said  fiehl,  to  l)e  payal)h!  on  25tli  M;nch  and 
'1\)\\\  Septendjer.  Everist  was  also  to  ])ay  all  jiaioehinl  rales, 
;i-scssed   taxes  and   assessments,   and,   at  the  e.\piration   or   olher 
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sdoiiiT  iletenuiiiiUioii  ot'  tlio  tciiii,  to  level  the  pieces  of 
[*  l*jr>J  land  where  they  .shouUl  *  have  been  dug  ov  l)i()l<en  up  hy 

him,  and  leave  theui  levelled  and  tit  for  cultivation. 
The  aiijieUant  has  occupied,  for  the  jiurposes  of  brickniakiny. 
the  same  piece  of  land  as  a  brickfield  in  the  uienioranduni  men- 
tioned t\«r  the  last  lifteen  years;  and  in  the  rates  for  the  relief  of 
the  pu(tr  of  the  parish  ol'  Friiulsbury,  made  prior  to  (October,  1844, 
lie  has  always  been  rateil  in  the  following  manner.  (The  form  of 
rate  was  set  out,  the  material  parts  being)  "  Description  of  prop- 
erty. Brickfield  and  houses."  "Estimated  extent.  26a.  2r. 
Mtv.  Gross  estimated  rental.  £111  10s.  Eateable  value,  £98 
\'<s.  Rate,  at  <6(i.  in  the  pound,  £2  9s.  Ad."  The  making  of 
bricks  havin"  ^reatlv  increased  during  the  last  ten  vears,  a  resolu- 
linn  of  vestry  was  passed,  10th  October,  1S44,  "  That  the  several 
brickyards  in  the  parish  be  rated  at  Ls.  per  thousand  upon  the 
suppo-sed  number  manufactured  at  each  stool,  considering  it  a 
rental  upon  each  stool.  500,000  bricks  are  made  at  each  stool." 
In  pursuance  of  this  resolution  the  actual  rateable  value  of  the 
appellant's  brickfield  was  endeavoured  to  be  ascertained  by  a  cal- 
culation of  -the  number  of  bricks  made.  The  net  rateable  vahie 
was  raised  from  £98  los.  to  £550  by  a  rate  made  on  the  10th 
October,  which  assessment  w^as  paid  under  protest.  In  January, 
1845,  another  rate  was  made,  in  which  the  appellant  was  rated  as 
follows.  The  case  set  out  the  form,  which  differed  from  that  first 
above-mentioned  in  the  following  particulars.  "  Description  of 
property.  Brickfields."  '"'Gross  estimated  rental,  £645  10,s-. 
Rateable  value,  £550.  Rate,  at  6</.  in  the  pound,  £13  15s." 
The  ai)pellant  dul}"*  appealed  against  this  rate  on  the  ground  that 
he  was  overrated  in  respect  of  the  yearly  value  of  the  land  in  liis 

occupation. 
[*  396]       The  clay  or  brick  earth  dug  in  the  land  in  question  *  is 

never  sold  as  such  >)y  the  appellant,  and  is  only  one  of  the 
materials  used  in  the  manufacture  of  bricks.  The  other  materials 
used  in  the  manufacture  of  bricks  are  chalk,  sand,  ashes,  and 
breeze,  all  of  which  have  to  be  brought  to  the  brickfields  from 
other  places.  The  manufacture  is  attended  with  great  risk  and 
uncertainty;  and,  in  the  progress  of  making,  the  liricks  are  ex- 
posed to  cftnsiderable  damage  from  rains  and  other  accidental 
causes;  for  which,  however,  an  allowance  of  one  tenth  fn)m  the 
gros.s  number  is  made  by  the  excise  in  charging  the  duty.     When 
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the  rate  appealed  agaiiLst  was  made,  the  appellant  had  twenty-two 
stools,  for  the  purpose  of  brickmaking,  upon  his  hricktield.  The 
sum  of  £800  per  annum  is  necessary  fur  the  proper  working  of 
each  stool.  The  sum  paid  by  the  appellant  to  Mr,  Hankey  under 
the  memorandum  of  agreement,  at  26'.  3(/.  per  thousand  of  the 
bricks  made,  amounted,  in  1840,  to  £1010  9*;.  Qd.  ;  in  1841  to 
£928  Is.  4d.  ;  in  1842  to  £960  7.v.  2d.  ;  in  1843  to  £953  13s.  M.  ; 
and  in  1844  to  £1324  4s.  9(/. 

It  was  contended  for  the  appellant :  First :  That  the  land  in 
•<piestion  ought  not  to  be  rated  liigher  than  £1  10s.  per  acre,  which 
is  the  average  value,  to  let  and  of  rating,  of  ordinary  agricultural 
lands  in  the  parish.  Secondly:  That,  if  any  addition  is  to  be 
made  in  respect  of  the  land  containing  brick  earth,  the  sum  per 
ncre  ought  not  to  exceed  £3  10s.,  which  is  the  average  value  of 
the  best  garden  ground  in  the  parish  to  let  by  the  acre.  I'he 
respondents  contended  that  the  sum  actually  paid  to  Mr.  Hankey 
for  bricks  made  upon  the  land  rated,  under  the  memorandum  of 
agreement,  was  to  be  considered  as  the  rent  which  the  a]ipellant 
bound  himself  to  pay,  taking  all  the  chances  of  making  the 
trade  of  brickmaking  profitable ;  and  that  the  mode  by 
*  which  the  parish  arrived  at  the  amount  of  bricks  made  [*  197] 
was  immaterial.  It  was  admitted  that,  if  this  view  were 
correct,  the  amount  of  the  rate  did  not  exceed  the  rateable  value 
of  the  laud  after  making  all  lawful  deductions.  The  other  rate- 
able property  in  the  parish  is  rated  upon  an  estimate  of  the  net 
annual  value  thereof  within  the  meaning  of  statute  6  &  7  Will, 
rv.  c.  96. 

The  question  for  the  opinion  of  this  Court  was,  what  is  tlie  net 
annual  value  of  the  land  in  question  ? 

If  the  sums  paid  by  the  appellant  under  his  agreement  were  to 
1)0  considered  in  the  nature  of  rent,  and  as  such  ought  to  form  tlie 
basis  of  the  rating,  the  order  of  Sessions  was  to  be  coniirmcd. 

If  either  of  the  modes  contended  for  by  the  appellants  sliouM  lir 
ronsidered  correct,  the  case  was  to  lie  sent  back  to  the  Sessions 
that  the  rate  might  be  adjusted  accordingly. 

This  case  also  was  argued  in  Uist  ICiUiry  Term.' 

Sir  F.  Thesiger  and  Bodkin,  in  support  of  the  order  of  Sessions.. 
—  The  land  cannot  be  rated  as  agricultural  or  garden  land,  but  must 
be  assessed   according    to    the    use   actually    made   of    it.      [Hill, 
1  January  27,  1847.     Hefoie  Lord  Denma.n,  Ch.  J.,  ^mi  I'aitkson,  .J. 
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roHtn),  ndinittcd  these  proposition.s.]  The  reservation  in  the 
agreement  is  in  the  nature  oi  ii  rent,  and  is  tlie  prf)per  basis  of 
rating.  It  is  reasonable  that,  between  the  huidh)i(l  and  tenant, 
a  sum  eulculnted  upon  wliat  the  land  is  actually  made  to  yield 
should  be  oonsidei-ed  the  rent:  as,  if  they  agreed  that  so  much 
should  be  paid  for  every  quarter  of  wheat  produced.  The  prin- 
ciple that  land  which  becomes  a  source  of  profit  by  being 
[*198]  employed  in  a  *  particular  manner  is  rateable  in  ja'opor- 
tion  to  the  profit  so  obtained  is  well  known  :  the  applica- 
tion of  it  was  discussed  in  J!eg.  v.  The  London  and  South  Western 
Railway  Company,  1  Q.  B.  558,^  and  Rey.  v.  The  Grand  Junc- 
tion RaiUcay  Company,  4  Q.  B.  18.  And  see  Reg.  v.  The  Great 
]Vcbtcrn  Railway  Company,  6  Q.  B.  179,  with  reference  both  to 
the  case  in  which  the  landowner  keeps  the  property  in  his  own 
hands  and  to  tliat  in  which  a  tenant  occupies  it.  In  the  latter 
case,  the  subject-matter  of  rate,  upon  land  in  the  owner's  hands,. 
was  arrived  at  by  successive  deductions :  here  a  tenant  has  pos- 
session, and  the  result  presents  itself  at  once :  the  only  question 
is  whether  that  which  appears  is  a  rent  or  not.  The  argument, 
that  it  is  not  so  because  the  subject  of  occupation  is  being  de- 
sti'oyed,  would  extend  to  slate  quarries  and  coal  mines,  but  has 
never  yet  been  applied  to  these.  The  only  practicable  course  in 
such  a  case  is  to  rate  the  land  according  to  its  actual  productive- 
ness at  the  time,  so  long  as  it  retains  the  productive  quality  and 
the  occupier  can  afford  to  pay  a  rent.  There  is  no  principle  on 
which  an  average  of  years  can  be  taken,  wdien  the  whole  subject- 
matter  may  be  exhausted  in  any  one  year.  The  rule  of  allowance 
for  a  renewal  fund  does  not  apply.  If  the  product  has  actually 
failed  at  the  time  when  the  rate  is  made,  so  that  there  is  then  no 
profitable  occupation,  the  occupier  may  prove  that  on  the  appeal, 
as  was  done  in  Rex  v.  Bedworth,  8  East,  387. 

Hill,  Deedes,  and  Pashley,  contra.  —  On  the  finding  of 
[*199]  the  Sessions  no  ascertained  rent  appears.  In  point  *  of 
fact  the  sums  which  Everist  has  jpaid  have  varied  from 
year  to  year.  If  he  had  bound  himself  to  pay  a  given  sum  every 
year  at  all  events,  that,  as  to  certainty  of  amount,  would  have- 
been  a  rent;  but  no  prudent  man  would  have  so  undertaken, 
considering  the  vicissitudes  to  which  demand  in  this  kind  of  busi- 

'  The  pa.ssage  at  p.  581,  beginning,  "There  is  a  class  of  cases,"  &c.,  was  particu- 
larly referred  to  (p.  659,  post). 
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ness  is  subject.  The  agreement  itself  dues  not  declare  the  royalty 
to  be  rent ;  the  stipulation,  that  it  may  be  distrained  for  "  in  like 
manner  as  Ijy  law  might  or  could  be  done  in  case  such  arrear.s 
were  due  for  rent, "  implies  the  contrary.  Even  if  the  parties  had 
called  it  rent,  the  question  would  be  whether  in  fact  it  was  or  was 
not  so.  The  finding  is  defective,  both  because  there  is  nothin"- 
from  which  the  amount  likely  to  be  payable  for  the  number  of 
bricks  exceeding  a  million  can  be  estimated,  whereas,  under 
statute  6  &  7  Will.  IV.  c.  96,  s.  1,  it  is  essential  that  the  rate 
should  be  calculated  on  the  rent  at  which  the  premises  "  might 
reasonably  be  expected  to  let  from  year  to  year,"  and,  furtlier, 
because,  if  a  definite  sum  had  been  arrived  at,  it  would  not  be, 
in  its  nature,  a  rent.  Periodical  payments  for  the  yield  oi  brick- 
land,  which,  by  the  increase  of  demand  and  by  modern  improve- 
ments in  working,  will  in  a  very  short  time  be  exhausted,  are  not 
a  rent  but  a  purchase  money  for  the  land  itself.  If  the  principle 
assumed  on  the  other  side  be  correct,  a  house  which,  under  an 
Act  of  Parliament,  was,  within  a  certain  time,  to  be  pulled  down 
and  not  rebuilt,  would  be  rated  higher  than  neighbouring  houses, 
because  there  was  no  necessity  for  a  renewal  fund.  This  line  of 
argument,  which  was  urged  also  in  Beg.  v.  Westbrook 
{ante,  p.  632),  has  *  not  been  attended  to  in  earlier  cases;  [*200] 
nor  would  it  formerly  have  had  the  weight  which  it  now 
derives  from  the  rapid  exhaustion  of  pits  as»  at  present  worked. 
The  argument,  that  the  land  is  properly  assessed  in  proportion  to 
the  value  it  derives  from  its  applicability  to  certain  purposes, 
does  not  meet  the  objection  founded  on  statute  6  &  7  Will.  I\'. 
c.  96,  s.  1.  And  the  rate  assumes,  in  elCect,  to  bring  uiuliir 
assessment  the  profits  of  a  mamifactory,  "  obtained  by  applying 
tlie  skill  and  industry  of  man  to  "  the  product  of  the  suil  :  whicli 
is  contrary  to  the  principle  acted  upon  in  J\e.c  v.  The  JJirminf/hant 
Gas  Li(jht  and  Ooke  Company,  1  B.  &  C.  506  (25  \i.  \\.  483). 

Cnr.  adv.  ruU. 

Lord  Denman,  Ch.  J.,  in  tliis  vacation  (Fel)ruary  2r.tli),  dclivfrcd 
the  judgment  of  the  Court. 

These  were  cases  sent  from  the  Sessions,  res])ectively,  of  Middle- 
sex and  Kent,  which  may  properly  be  considered  together,  being 
intended  to  procure  a  decision  on  the  same  question ;  the  proper 
mode  of  rating  the  occupiers  of  brickfields  to  tlu;  ndief  of  tli(^ 
poor. 
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The  material  l";u't.s  Uniud  in  both  casus  are  nearly  the  same.  In 
hoth  it  is  stated  that  inuoh  expense  and  tlie  introductii)]i  of 
fuivign  matters  are  necessary,  in  order  to  make  the  occnpati(»n 
pnxhictivi'  and  protitahle;  and  the  resnlt  is  liable  to  mneh  risk: 
it  is  understood,  therefore,  if  not  made  legally  certain,  that  the 
tenancy  shall  be  of  some  years'  duration,  and  tlie  rent  is  in  part 
onlv  tixed,  in  part  made  to  dejiend,  in  the  nature  of  a  royalty,  on 
the  number  of  bricks  made;  the  material,  the  brick  earth, 
[*201]  is  not  in  its  nature  renewable,  and  in  *both  cases  will  be 
consumed,  according  to  reasonable  calculation,  within  no 
great  number  of  years.  In  both  cases  the  basis  of  the  late  has 
been  the  supposed  total  amount  paid  to  the  landlord,  considering 
as  well  the  royalty  as  the  fixed  sum  to  be  rent,  and  to  be  the 
proper  criterion,  within  the  Parochial  Assessment  Act  (6  &  7 
Will.  IV.  c.  96),  of  the  rent  at  which  the  land  may  "  reasonaljly 
be  expected  to  let  from  year  to  year,"  free  of  such  charges,  and 
making  such  deductions,  as  the  statute  specifies.  In  the  case  of 
Wcsthrooh,  however,  the  Sessions  have  found  that  "  the  rent  per 
acre  "  which,  on  "  taking  a  lease  "  "  with  liberty  to  consume  the 
soil  and  clay  or  brick  earth  (and  without  any  liability  to  pay  any 
royalty  in  respect  of  the  number  of  bricks  made),  any  tenant 
would  have  been  willing  to  pay,  would  have  been  the  sum  of  £10 
per  acre  only. "  No  finding  correspondent  to  this  appears  in  the 
case  of  Everist. 

The  fpiestion  which  we  have  to  determine  is,  whether  the  prin- 
ciple on  which  the  parish  officers  have  proceeded  is  correct  with 
reference  to  the  statute  before  alluded  to.  We  must  assume  the 
amounts  to  be  correct,  both  as  to  the  royalty  and  the  deductions 
made :  and  no  question  involving  any  difficulty  in  principle  was 
raised  as  to  the  nature  or  number  of  these  last. 

It  will  be  convenient  in  the  first  place  to  consider  the  question 
without  reference  to  tlie  special  finding  in  Westbrook's  Case:  and 
then  to  see  whether  that  finding  makes  any  difference  in  the 
decision  of  that  case. 

It  is  objected  by  the  a])pellants,  in  the  first  place,  that  it  is  a 

fallacy  to  infer,  from  the  fact  that  there  are  so  many  stools  on  the 

ground  from  which  so  many  thousand  bricks  ma}-  l)e  made  in  each 

year,  that  so  many  will  in  fact  be  made  and  paid  for;  or, 

[*  202]  secondly,   *  from  the  fact  that  so  many  have  been   made 

and  paid  for  in  one  year,  that  the  same  or  an  equal  nuin- 
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l3er  will  he  made  and  paid  for  in  the  following  year  and  years. 
And  without  douht  the  conclusions  do  not  follow  with  certainty 
frttui  the  premises :  but  the  answer  to  the  first  of  tliese  remarks  is, 
that  it  is  rather  a  question  of  amount  than  of  principle ;  it  does 
not  touch  the  question  of  whether  the  royalty  is  in  substance  a 
rent.  Considered  as  a  question  of  amount  only,  tlie  parish  officers, 
having  to  make  a  prospective  rate,  may  well  look  to  see  what  it  is 
probable  the  land  will  be  made  to  produce  in  the  current  year: 
they  may  well  proceed  with  a  brickfield  as  they  would  with  land 
used  for  agriculture ;  they  cannot  in  that  case  tell  for  certainty 
how  much  will  be  tilled,  nor  with  what  grain,  still  less  how 
mucb  will  be  produced,  or  at  what  price  sold ;  yet,  supposing  the 
tenant  to  occupy  at  a  rent  to  be  ascertained  in  each  year  by  the 
actual  produce  and  price,  as  it  well  might  be,  they  may  reason - 
aljly  beforehand,  from  such  premises  as  the  nature  of  the  land, 
its  usual  mode  of  cultivation,  the  preparations  actually  made,  if 
any,  and  other  such  circumstances,  infer  what  will  be  the  rateable 
value  in  the  given  year.  In  the  present  case  we  cannot  say  that 
the  nature  of  the  occupation  does  not  afford  rather  safer  javmises 
for  drawing  the  conclusion  as  to  amount.  The  preparations  are 
somewdiat  of  a  more  permanent  nature :  it  is  not  unreasonable  to 
infer  that  the  stools  would  not  be  erected  but  with  the  intention 
of  making  bricks;  and  that  more  would  not  be  erected  than  the 
quantity  of  bricks  to  be  made  would  require ;  and  that  more 
bricks  would  not  be  made  than  were  ex[)ected  to  be  sohl,  es])e- 
cially  as  the  duty  to  government  and  the  royalty  to  the 
landlord  *are  to  be  paid,  not  on  the  sale,  but  the  making.  [*  20.'-5] 
These  premises  raised  at  least  a  prinid  facie  case ;  and,  if 
they  led  to  an  exaggerated  conclusion,  it  was  in  the  jK)\ver  of 
the  appellants  to  have  shown  the  error  by  actual  ])roof.  As  to  tbc 
second  objection,  the  answer  is  that  the  rate  is  made  but  for  Ibc 
year,  and  any  falling  off  in  succeeding  years  would,  of  couisr, 
o]i(:'rnte  in  reduction  of  the  rate  for  those  years. 

I»ul  the  next  ol)jection  is  a  more.  ini])ovtaiit  oiu';  tliat  it  is 
altogether  wrong  in  ])rinci]»le  to  consider  the  royalty  as  rent  :  and 
this  a])pears  to  be  founded  mainly  on  this,  that  it  is  a  sum  jiaid, 
not  in  respect  of  the  renewing  produce  of  tiie  land,  biil  nf  a  pm- 
tion  of  the  land  itself,  and  that  not  consumed  by  shiw  degrees, 
and  to  bo  exhausted  at  the  end  of  a  long  [x-iiod,  as  is  the  cnso. 
with  a  coal  mine,  under  which  circumstances  it  was  iidniilled  tliat 
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it  ini«'ht  be  trentoil  as  proihue,  but  in  such  large  proportions  that 
the  whoh'  \v<«uhl  in  a  few  years  be  exhausted.      It  does  not  aiii)car 
t«t  us  that  tlu'  circunistance  of  a  more  or  less  rapid  consumption 
can   make  any  ditlerence  in  the  principle.      The  rate    is   ahvays 
imposed  with  reference  to  tlie  existing  value ;  whether  temporary 
iir  enduring  is  immaterial.      A  case  was  supposed  of  a  brickfield 
worked  out  in  U'ss  tlian  a  year  to  meet  the  demand  of  some  enor- 
mous contract  for  a  jiublic  work;  the  consequence  would  be  that 
the  land  would  liave  a  very  much  increased  value  for  the  year, 
and  it  would  be  only  reasonable  that  it  should  bear  an  increased 
rate  for  that   year :   in  the  following  year  its  value  might   sink 
almost  to  nothing,  and  the  rate  ought  to  fall  proportionately,  even 
to  nothing,  if,  the  brick  earth  being  exhausted,  the  land,  like  an 
exhausted   coal   mine,   should  become  entirely  unproduc- 
[*204]  tive.     If  this  *  were  not  so,  an  obvious  injustice  would  be 
done  to  the  other  rate-payers.      Suppose  two  brickfields  of 
the  same  size,  which,  if  worked  so  as  to  be  consumed  in  ten  years, 
and,  by  equal  working  in  each  year,  would  produce  £1000  each, 
on  which  the  rate  should  be  £10;  in  ten  years,  each  will  con- 
tribute £100  to  the  parochial  burdens:  let  one  be  exhausted  in 
the  first  year,  the  produce  will  have  been  £10,000,  but  the  rate 
only  £10  for  that  year,  according  to  the  appellant's  argument, 
and  it  may  be  nothing  afterwards  :  but,  whatever  it  be  afterwards, 
it  is  clear  that  there  will  have  been  a  valuable  occupation  in  one 
year,   escaping,    as  to  nine  tenths,    the   rate    entirely.       But  no 
injustice  would  be  done,  if  in  every  year  the  occupier  could  be 
asses-sed  according  to  the  actual  value  in  that  year ;  and  it  is  the 
duty  of  the  overseers  to  arrive  as  nearly  at  this  as  they  can. 

The  case  of  Rex  v.  Mirjield,  10  East,  219,  was  mentioned  in 
the  course  of  the  argument.  The  facts  of  that  case  are  wholly 
unlike  those  of  the  present.  The  saleable  underwoods  there  pro- 
duced no  profit  except  in  the  twenty-first  year.  Here  there  is 
nothing  to  sliow  that  equal  profits  may  not  arise  in  every  year  of 
the  tenancy,  long  or  short;  the  term  of  tenancy  is  fixed  on  that 
assumption.  The  principle,  however,  of  that  decision  is  in  accord- 
ance with  what  will  be  our  conclusion. 

We  come,  then,  to  the  bare  objection  that  the  royalty  is  paid, 
not  for  the  renewing  produce  of  the  land,  but  for  several  portions 
of  the  land  itself,  mixed  up  with  foreign  matter:  the  expense 
of  this,  however,   must  of  course  have  been  cast  off  before  the 
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royalty  itself  was  *  fixed.  That  was  a  sum  which,  after  [*  205] 
all  such  expenses  paid,  the  occupier  could  afford  to  render 
to  the  landlord.  When  the  case  is  thus  laid  bare,  there  is  no 
distinction  between  it  and  that  of  the  lessee  of  coal  mines,  of  clay 
pits,  of  slate  quarries :  in  all  these  the  occupation  is  only  valu- 
able by  the  removal  of  portions  of  the  soil ;  and  whether  the 
occupation  is  paid  for  in  money  or  kind,  is  fixed  beforehand  by 
the  contract,  or  measured  afterwards  by  the  actual  produce,  it  is 
equally  in  substance  a  rent :  it  is  the  compensation  which  the 
occupier  pays  the  landlord  for  that  species  of  occupation  which 
the  contract  between  them  allows.  This  would  not  admit  of  an 
argument  in  an  agricultural  lease,  where  the  tenant  was  to  pay  a 
certain  portion  of  the  produce :  that  would  be  admitted  to  be  in 
all  respects  a  rent  service,  with  every  incident  to  such  a  rent: 
and,  in  Daniel  v.  Grade,  6  Q.  B.  145,  we  held  the  same  with 
regard  to  a  marl  pit,  and  brick  mine,  as  the  parties  termed  it, 
where  the  render  was  of  so  much  per  cubic  yard  of  the  marl  dug, 
and  so  much  per  thousand  of  the  bricks  made. 

We  are  brought,  then,  to  the  conclusion  that  the  parish  officers 
have  done  right  in  considering  the  royalty  as  a  portion  of  the  rent : 
and  we  see  no  objection  to  the  mode  by  which  they  aiTive  priiiut 
facie  at  the  conclusion  that  the  amount  of  royalty  reckoned  in 
the  rate  will  be  paid  in  the  year  for  which  the  rate  is  made. 

Still,  it  must  always  be  remembered  that  the  ultimate  question 
is  that  propounded  by  the  statute ;  and  therefore  the  amount 
which  has  been  paid,  or  which  it  is  reasonable  to  infer  will  be 
paid,  is  (mly  evidence,  not  the  fact  itself  to  Ije  ascer- 
tained. When,  therefore,  the  case  *  came  to  the  Sessions,  [*  206] 
it  was  open  to  the  appellants  to  prove  such  uncertainty 
in  the  market,  or  such  circumstances  affecting  the  process  of  mak- 
ing, as  .showed  that  the  parish  officers  had  done  wrong  in  con- 
cluding, from  such  a  quantity  made  or  expected  to  be  made,  tluit 
the  land  might  be  reasonably  expected  to  let  from  year  to  year 
at  a  rent  measured  by  that  quantity;  such  evidence  would  liavc 
raised  a  question  of  fact  for  the  Sessions,  and  they  would  ban; 
had,  upon  the  whole,  to  sustain,  or  reduce,  the  amount  of  lln- 
assessment.  It  may  well  be  that,  althoiigh  at  the  end  of  the  year 
the  lessee  has  made  so  many  bricks  that  he  can  afford  to  pay 
£150  in  royalty  to  his  landlord,  he  could  not  ]>rudcntly,  at  IJk- 
beginning  of    the  year,   contract  at  all  events  to  pay  more  (ban 
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£100:  and,  if  so,  the  latter  mtlier  tlian  the  former  will  be  the 
sum  at  wjiich  (ho  hiiul  may  rea.suiiahly  he  expected  tu  let  from 
vear  In  year.  Ami  this  is  what  we  umlerstaud  the  .Sessions  to 
mean  in  Jristh rook's  Case  by  their  special  finding;  the  ])arish 
otticei-s  estimate  the  rent  at  a  sujiposed  amount  of  hiicks  actually 
made,  and  the  royalty  then  ])ayahle  on  such  amount;  Ivom  this 
they  make  such  deductions  as  reduce  the  rateable  value  to  £159 
lO.s'.  ;  but  the  Sessions  say  that,  placing  the  tenant  exactly  on  the 
siime  footing  as  to  the  incidents  of  his  occupation,  but  calling  on 
him  to  say  beforehand  what  rent  he  would  pay  per  acre  for  it,  he 
could  not  be  expected  to  give  more  than  £10  per  acre,  which  on 
the  whole  would  amount  to  a  little  more  than  £100.  This  latter 
appears  to  us  to  be  the  true  ciiterion  rather  than  the  former,  and 
the  rate  must  be  amended  accordingly. 

It  is  not  so  easy  to  deal  with  Everisfs  Case.  The  Sessions 
ask  us  what  is  the  net  annual  rateable  value  of  the 
[*  207]  *  land,  and  add,  if  the  sums  paid  are  to  be  considered  in 
the  nature  of  rent,  and  as  such  ought  to  form  the  basis  of 
the  rating,  their  order  is  to  be  confirmed :  if  either  of  the  modes 
contended  for  by  the  appellants  be  correct,  the  case  is  to  be  sent 
back  that  the  rate  may  be  adjusted  accordingly.  Now  neither  of 
the  appellant's  modes  are  correct,  nor  were  contended  so  to  be: 
they  were  in  effect  to  rate  land  occupied  in  one  mode  as  if  it  were 
occupied  in  another;  the  modes  producing  different  rates  of  profit 
and  commanding  different  amounts  of  rent;  than  which  nothing 
can  be  more  unreasonable.  But,  on  the  other  hand,  although  the 
sums  paid  are  in  the  nature  of  the  rent,  it  does  not  follow  that 
they  must  form  the  basis  of  the  rate,  in  the  sense  of  fixing  its 
amount.  The  true  question  is  that  which  the  Sessions  ask,  but 
which  they  must  answer  for  them.selves,  by  finding  upon  evidence, 
according  to  the  principles  we  liave  laid  down,  what,  in  the 
words  of  the  statute,  is  the  rent  at  which  the  land  may  "  reason- 
ably be  expected  to  let  from  year  to  year,"  remembering  the  ]*ur- 
poses  to  which  it  is  to  l)e  applied,  and  the  privileges  which  the 
tenant  will  enjoy  under  his  contract,  and  by  reason  of  his  occupa- 
tion, and  after  making  all  the  deductions  specified  in  the  statute. 
Tt  by  no  means  follows  that  this  mode  of  examining  will  produce 
so  great  a  change  in  Bverist's  Case  as  it  has  in  WestbrooVs :  the 
circumstances  may  be  such,  as  to  risk,  or  market,  or  competition, 
as  to  make  the  difference  little  more  than  nominal :  the  market 
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may  be  so  sure,  the  competition  so  great,  as  to  make  the  risk 
almost  nothing :  still  this  is  the  question  to  be  tried :  and,  for  the 
purpose  of  trying  it,  the  case  must  go  back  to  the  Sessions. 

*  Both  orders  should  go  back  to  the  respective  Sessions,  [*  208] 
that  the  rates  may  lie  amended  according  to  the  principles 
laid  down.  Rates  to  he  amended  accord inij/i/. 

ENGLISH   NOTES. 

Among  the  classes  of  rateable  property  the  value  of  which  is  derived 
from  the  consumption  of  the  in-ojxTty  itself,  mines  and  quarries  arc  the 
most  important. 

Coal  mines  are  express!}^  mentioned  in  the  Poor  Relief  Act,  1601 
(43  Eliz.  c.  2),  among  the  classes  of  property  on  which  the  poor-rate  is 
imposed  by  that  Act.  But  it  was  held  in  a  series  of  decisions  ending 
with  Jlorgan  v.  Crawshai,  (H.  L.  1871),  L.  E.  5  H.  L.  304,  40  L.  J. 
M.  C  202,  24  L.  T.  889,  20  W.  E.  554,  in  which  the  earlier  cases  are 
collected,  that  mines  of  other  kinds  were  not  in  themselves  riiteable 
under  that  Act.  The  reasons  on  which  the  general  non-rateability  of 
mineii  was  put  in  the  earlier  cases  are  obscure,  but  the  reason  ubi- 
mateiy  accepted  was  that  the  express  mention  of  coal  mines  in  the  Act 
of  1601,  showed,  on  the  maxim  expressio  utiius  est  exclasin  alte/'iifs,  that 
the  ijegislature  did  not  intend  mines  of  other  kinds  to  be  rated. 

It  was,  however,  held  in  another  series  of  decisions  beginning  witli 
Roivls  V.  (iells  (1776),  Cowp.  451,  1  Dongl.  304,  that  wbert!  the  rent 
or  royalties  of  a  mine  were  reserved  in  kind,  — that  is,  in  the  form  of  ;i 
])ovtion  of  the  ore  raised  itself,  —  there,  even  though  there  was  an  option 
to  pay  in  money  of  which  the  occu])ier  of  the  mine  had  availed  hiinsrll', 

the  recipient  of  the  rent  or  royalties  was  rateable  as  :iii  o(cii|ii(r  "f 
land:  see  Creasex.  Sarcle  (Ex.  Ch.  1842),  2  Q.  B.  862,  2  C.  .V  D.  Ml': 
l'"n  Mining  Co.  v.  Llamdloes  Orcrseers  (1876),  1  Ex.  D.  310.  b")  I..  .1. 
>[.  (/.  138,  34  L.  T.  692.  However  the  reasons  given  in  Howls  v.  (Ji'tls 
{s///ira),  out  of  which  this  curious  doctrine  grew,  may  be  understood,  il 
idt  iuiately  came  to  bi-  recognised  as  anomalous  and  it  was  indeed  chnriic- 
terised  l>y  1?ramwei.l,  15.,  in  the  last  cited  case,  as  a  '*  mere  device  '"  tor 
escaping  the  full  consecjuences  of  the  decisioiis  establishing  the  geiimil 
iiou-rateability  of  mines. 

The  general  excnnption  (jf  mines  from  rateability  has  now  Itecii  alnd- 
isluidby  tlie  Bating  Act,  1874  (37  &  38  Vict,  c.  54).  That  Art  contains  :i 
sa\ing  clause,  with  reference  to  the  doctrine;  abo\(' e\|il;iiii((|.  |iro\  idinj 
that  the  Act  shall  not  apply  "to  a  miiu'  of  whidi  the  rov;ibie.s  or  dm  - 
are  for  the  time  lieing  wholly  reserved  in  kimb  or  to  Ijie  owner  or  oc.  n- 
pier  thereof  "  (sect,  l:!):   but  subject  to  this  clause  it  extends  t  lie  Addf 
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1601  and  tlieanuMuling  Acts  to  mini'.sof  all  kinds  not  im>ntioncd  in  that 
Act,  —  I*.  *'.  to  ull  mines  otluT  tli.m  .i.al  mines,  — and  mako.s  si)ecial 
i»n»visi(Uis  su*  to  thf  rating  of  tin,  lead,  and  C(>|){un-  mines  (.sects.  3,  7). 

The  result  of  this  legislation  is,  that  for  rating  purpose.s  mines  fall 
into  thive  classes. 

The  tirst  class  consists  of  mines  (other  than  coal  mines)  of  which  the 
ntvalties  or  dues  are  wholly  reserved  in  kind,  whether  or  not  there  is 
an  option  to  pay  them  in  money.  In  the  case  of  a  mine  of  this  kind 
tlu'  occupier  is  not  rateable;  but  the  recipient  of  the  royalties  is  rate- 
able in  respect  thereof;  see  Van  Mining  Co.  v.  Llanidloes  Overseers^ 
otiit ,  p.  045.  Royalties  are  not  reserved  in  kind  so  as  to  bring  a  mine 
within  this  categ6ry,  if  they  are  reserved  in  tlie  form  of  a  sliare  in  tlie 
metal  smelted  from  the  ore :  Bex  v.  Foitifret  (1816),  5  M.  &  S.  139  ;  but 
the  royalties  are  none  the  less  reserved  in  kind,  because  the  ore  is  to 
l»'  made  merchantable  before  they  are  paid :  Rex  v.  St.  Austell  hihahi- 
ff'iif.'i  (1822),  o  B.  &  Aid.  693,  24  R.  E.  534;  Crease  v.  Sawle,  avlr,  p. 
645.  The  occupier  of  a  mine  falling  within  this  categor}',  though  not 
rateable  in  respect  of  the  mine,  is  rateable  in  respect  of  any  property,  not 
forming  part  of  the  mine,  which  he  occupies  and  uses  in  connection  with 
the  mine.  See  Guest  v.  East  Dean  Overseers  (1872),  L.  E.  7  Q.  B.  334, 
41  L.  J.  M.C.  129,  26  L.  T.  422,  20  W.  R.  332;  Kittow  v.  Lisheard 
fnioa  (1874),  L.  E.  10  Q.  B.  7,  44  L.  J.  M.  C.  23,  31  L.  T.  601, 
23  W.  R.  72. 

The  second  class  consists  of  coal  mines,  wdiether  the  ro^^alties  are 
reserved  in  kind  or  not,  and  of  all  other  mines  of  which  the  royalties  are 
nut  wholly  re.served  in  kind  except  tin,  lead,  and  copper  mines.  In  the 
case  of  these  mines  the  occupier  is  rateable,  and  the  mine  must  he 
valued  on  the  principle  explained  in  the  principal  case. 

The  third  class  consists  of  tin,  lead,  and  cop[ier  mines,  of  which  the 
royalties  are  not  wholly  reserved  in  kind.  With  regard  to  these  mines, 
.sect.  7  of  the  Rating  Act,  1874,  makes  special  provisions  to  which  it  is 
unnecessary  to  refer  further  here.  The  only  reported  case  on  the  inter- 
jtretation  of  that  section  appears  to  be  Snailbeach  Mine  Co.  v.  Forden 
rnion  (1876),  35  L.  T.  514. 

The  Rating  Act,  1874,  it  maj*  be  mentioned  in  passing,  contains  a 
]»rovision  xinder  which  any  existing  tenant  of  a  mine  previously  exempt 
from  rateability,  which  become  rateable  tinder  the  Act,  was  entitled  to 
deduct  a  part  of  any  rate  paid  by  him  during  the  continuance  of  his 
lease  from  the  rent,  unless  he  had  "  specifically  covenanted  to  pay  such 
rate  in  the  event  of  the  abolition  of  the  said  exemption."  As  to  what 
amounted  to  .such  a  specific  covenant:  see  Devonshire  (JDnke  of)  v. 
Barrow  Hmmatite  Steel  Go.  (C.  A.  1877),  2  Q.  B.  D.  286,  46  L.  J.  Q.  B. 
435.  30  L.  T.  355,  25  W.  R.  469  ;  Chaloner  v.  Buld-ow  (11.  T..  1878), 
3  App.  Cas.  933.  47  L.  J.  C.  P.  562.  39  L.  T.  134.  26  A\'.  R.  ,"541. 


K.  C.  VOL.  XXII.]  SECT.  IL  —  RATEABLE   VALUE.  647 

No.  10.  —Beg.  V.  Westbrook.  —  Notes. 

Though  mines  were  thus  in  general  formerl}-  not  rateable,  quarries 
:iiul  other  such  workings  have  from  the  first  been  held  to  be  rateable. 
Set'  e.g.,  Eex\.  Aldevburij  Overseers  (1801),  1  East,  534 ;  Jic.cx.  Wood' 
linid  (1S02),  2  East,  164.  And  of  course  such  undertakings  an;  rate- 
ulde  on  tlie  principles  developed  in  the  principal  case. 

For  rating  purposes  the  question  whether  a  particular  working  is  or 
is  not  a  "mine,"  is  a  question  of  fact  depending  not  upon  the  nature  of 
the  substance  won,  but  upon  the  method  of  working:  see  Rex  v.  Duns- 
ford  (1835),  2  A.  &E.  568,  4  N.  &  M.  349,  and  the  cases  there  cited. 

The  principle  that  where  proi)erty  is  exhausted  by  the  use  made  of  it. 
the  rent  that  would  be  paid  for  the  right  to  exhaust  it  is  the  criterion 
of  the  rateable  value,  was  applied  in  Reg.  v.  Abneij  Park  Cemetery  Co. 
(1873),  L.  E.  8  Q.  B.  515,  42  L.  J.  M.  C.  124,  29  L.  T.  174.  to  the 
vahiation  of  a  cemeter3\  There  the  cemetery  company  received  fees 
for  interments,  and  conveyed  plots  of  ground  in  the  cemetery  to  ])ur- 
cluisers  in  fee  simple  upon  trust  that  the  grantees  should  use  them  as 
places  of  burial,  subject  to  the  company's  regulations,  and  (subject  to 
such  trusts)  upon  trust  for  the  company  as  part  of  their  property.  In  one 
year  the  company  received  £2333  from  the  sale  of  plots  of  ground  as 
above  mentioned.  It  was  held  that  the  company  were  in  rateable 
occupation  of  the  whole  cemetery,  including  the  plots  sold,  and  tliat 
the  ^2333  had  been  rightly  treated  by  the  rating  authority  as  forming 
part  of  the  rateable  value  of  the  cemetery. 

Two  somewhat  curious  cases  relating  to  tht;  rating  of  property  of  tlie 
class  under  consideration  remain  to  be  noticed. 

In  Rcjj.  v.  Whaddon  Overseers  (1875),  L.  K.  10  Q.  B.  230,  44  L.  J. 
J\r.  C.  73,  32  L.  T.  633,  23  W.  R.  653,  one  B.  had  entcired  into  an  agree- 
ment with  the  owner  of  lands  containing  coprolites,  unchn-  which  1>. 
was  entitled  to  an  exclusive  right  to  enter  upon,  hold,  and  use  such 
lands  for  the  purpose  of  digging  coprolites.  He  was  to  pay  £115  per 
;iore  dug.  and  to  dig  suc.li  fichls  as  sliould  from  time  to  time  bo  sot 
«Mit  by  A.'s  agent,  and  to  restore  tlie  surface  after  the  co]trolitt's  were 
got.  Under  this  agreement,  1>.  dug  ten  acres  of  land  annually,  lie 
was  also  always  in  occupation  of  ten  acres;  but  iiis  occupation  was 
IMTpetually  shifting,  as  he  was  constantly  taking  on  land  at  one  end  of 
liis  workings,  and  relinquishing  it  at  the  other  end  as  it  was  level Inl. 
<^f  the  ten  acres  in  his  occupation  at  any  moment,  only  tliriM'  hihI  ;i  liult 
at  most  were  used  for  coprolite  purposes,  the  n-maining  siv  and  a  Iiaif 
Jiaving  been  exhausted  and  lying  nnjiroductive.  .P>.  was  assessed  to  a 
poor-rate  in  respect  of  ten  acn-es  of  co])rolite  land,  at  their  \:ilue  for  (lie 
|)ur{)ose  of  raising  coprolites.  The  majority  of  the  Court  (  M  1:1,1,01:.  .!.. 
Lusu.  J.,  and  Archibald,  -).)  held  tbat  this  method  of  assessmimt  was 
right.      CocKBi'KX,  Ch.  J.,  dissented,  being  of  opinh.n  tJiat  B.  shonhl 
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Iiuvo  Ix'oii  ratotl  in  rt'yi)ect  of  tin*  three  iiiul  a  half  acres  at  tlieir  copro- 
lite  v:ilui',  aiul  in  resiu-ct  of  the  remaining  .six  and  a  half  acres,  at  their 
\ulue  after  the  i-oprolite.^  had  been  dug,  which  wa.s  merely  nominal. 
The  view  of  the  case  taken  by  the  dissenting  Judge  was  very  .simple. 
lie  looked  at  tin-actual  value  at  the  date  of  the  rate  of  the  ton  acres 
then  physically  in  15. 's  <>ccu])ation,  and  since  it  is  obvious  that  no  ten- 
ant would  at  that  time  have  given  coprolite  value  for  the  six  and  a  half 
exhausted  acres,  the  conclusion  he  drew  necessarily  follows.  The  view 
taken  by  the  nnijority  of  the  Court  is  difficult  to  understand.  It  is 
submitted,  however,  that  the  true  interpretation  of  their  judgment 
is  tinit  they  regarded  the  rate  as  assessed,  not  ou  the  ten  acres  physi- 
cally in  B.'s  occupation  at  the  date  of  the  rate,  but  upon  the  ten  acres 
of  unexhausted  land  which  he  would  work  in  the  course  of  the  then 
ensuing  year.  In  support  of  this  view,  it  may  be  pointed  out  that  B. 
stood  practically  in  exactly  the  same  relation  to  the  land  he  was 
about  to  work  as  if  he  had  been  the  lessee  of  the  whole  coprolite 
bed,  under  an  agreement  that  he  should  work  it  at  the  rate  of  ten 
:u;res  per  annum,  in  which  case  he  would  undoubtedly  have  been  rate- 
able for  the  coprolite  laud  on  the  basis  aj)])roved  by  the  majority  of  the 
Court.  The  difficulty  of  understanding  the  judgment  of  the  majority 
of  the  Court  is  due  in  great  measure  to  the  accident  that  the  quantity 
of  land  in  B.'s  physical  occupation  was  the  same  as  the  quantity  annu- 
ally worked  by  him.  This  circumstance  bred  confusion  that  would 
not  have  arisen  had  B.  been  working  at  the  rate  of  say  fifteen  acres  per 
annum,  though  he  was  for  the  time  being  in  physical  occui^ation  of 
ten  acres  only. 

In  Farnhnm  Flint  Co.  v.  Furnhom  Union  (1900).  82  L.  T.  123,  48 
W.  R.  376,  64  J.  P.  .S90,  the  company  entered  into  a  series  of  agreements 
with  the  owner  of  a  field  containing  gravel,  under  each  of  which  agree- 
ments they  purchased  the  gravel  under  a  specified  small  plot  of  land,  un- 
dertaking to  remove  the  gravel  from  that  plot  within  a  limited  period. 
The  company  were,  under  these  agreements,  in  rateable  occupation  of 
the  several  plots  of  land  during  the  period  limited  for  the  removal  of  the 
gravel.  The  company  were  assessed  to  a  poor-rate  in  respect  of  three 
and  a  half  acres  of  land  occupied  hy  them  under  three  of  these  agre<'- 
ments.  At  the  date  of  the  rate  the  company  had  exhausted  two  and  a 
half  of  the  three  and  a  half  acres,  and  were  using  the  two  and  a  hnlf 
acres  for  storage  purposes,  and  the  gravel  in  the  remaining  acre  was  in 
course  of  being  dug.  .The  compaii}'  had  not  at  that  date  entered  into  any 
further  agreement  for  the  purchase  of  gravel  from  the  landowner;  though 
they  subsequentl}'  did  so.  The  companv'  were  working  the  gravel  at  the 
rate  of  rather  more  than  two  acres  a  year,  so  that  it  was  to  be  anticipated 
at  the  date  of  the  rate,  as  subsefjuently  proved  to  be  the  fact,  that  tin- 
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gi-avel  in  the  one  acre  would  be  exhausted  in  rather  less  than  six 
:  months.  Tlie  Court  under  these  circumstances  differed  as  to  the  proper 
basis  of  assessment.  Bucknill,  J.,  held  that  the  compan\- ought  to  be 
assessed  as  to  the  two  and  a  half  acres  at  tlieir  value  for  storage  pur- 
po.^es  only,  and  as  to  the  remaining  acre  at  the  rent  or  royalty-  at  which 
that  acre  would  at  the  date  of  the  rate  reasonably  be  expected  to  let 
from  year  to  year.  He,  in  fact,  looked  only  at  the  value,  at  the  date  of 
the  rate,  of  the  land  in  the  company's  occupation.  Chaxnell,  J.,  on 
j  the  other  hand,  held  that  the  whole  three  and  a  half  acres  ought  to  be 
!  iissessed  on  the  basis  of  the  rent  or  royalty  a  tenant  from  year  to  3'ear 
working  gravel  at  the  rate  at  which  the  compan}'  were  working  might 
have  been  expected  to  give  for  the  right  to  work  gravel  at  tliat  rate, 
without  regard  to  the  fact  that  the  gravel  under  the  land  in  the  occu- 
pation of  the  company  was  insufficient  to  allow  of  their  continuing  to 
work  at  that  rate  for  a  whole  year;  and  he  expressed  an  opinion  that 
the  case  was  governed  by  Reg.  v.    Wliaddon  Overseers. 

If,  however,  the  explanation  of  the  judgment  in  Re'j.  v.  Whaddun 
Occrseers  above  suggested  is  the  true  explanation,  the  two  cases  are 
quite  different  from  one  another,  since  in  no  sense  could  the  Farnham 
Flint  Comjiany  be  regarded  as  in  occupation  of  anything  but  the  three 
and  a  half  acres  of  land  of  which  two  and  a  half  acres  were  exhausted. 
Further  comment  011  the  judgment  of  Channell,  J.,  which  is  very 
'  interesting,  seems  inadvisable,  as  it  is  understood  that  an  appeal  in  the 
case  is  pending. 
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No.  11— 1:EG.  v.  LONDON  AND  SOUTH  WKSTEKN 
KAILWAY  CO. 

(1842.) 

No.  12.  — liEG  V.  GRAND  JUNCTION  RAILWAY  CO. 

(1844.) 

No.  13.  —  KEG.  v.  LONDON,  BRIGHTON,  AND  SOUTH 
COAST  RAILWAY  CO. 

(1851.) 

No.  14.  —  REG.  V.  EASTERN  COUNTIES  RAILWAY  CO. 

(1863.) 

IIULE. 

Where  a  railway  is  occupied  in  the  usual  way  by  a  rail- 
way company  who  themselves  carry  on  the  trade  of  car- 
riers on  the  railway,  the  rateable  value  of  the  railway  as  a 
wliole  may  be  deduced  from  the  profits  made  by  the  com- 
pany by  means  of  the  railway,  including  the  profits  made 
by  them  as  carriers,  making  proper  deductions  for  interest 
on  tenants'  capital,  etc. 

Wliere  the  railway  passes  through  more  parishes  than 
one,  and  it  is  consequently  necessary  to  value  different 
portions  of  the  railway  separately,  the  stations  must  be 
valued  as  indirectly  productive  works  ;  that  is  to  say,  as 
land  and  buildings  the  value  of  which  is  to  some  extent 
enhanced  by  their  capacity  of  being  employed  in  connec- 
tion with  the  line,  and  in  ordinary  cases  the  value  of  the 
line  in  each  parish  must  be  ascertained  on  the  parochial 
principle ;  that  is  to  say,  with  reference  to  the  receipts 
earned  in  each  parish,  and  the  expenditure  incurred  in 
earning  thpse  receipts. 
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1  Queeus  Bench,  558-589  (s.  c.  2  G.  &  D.  49  ;  6  Jur.  686.) 

Railwaij.  —  Rating.  —  Assessment  on  the  Parochial  Principle. 

By  statute  4  &  5  Will.  IV.  c.  Ixxxviii.,  a  railway  company  were  empow-  [558] 
ered  to  purchase  lands  and  construct  a  railway  thereon,  passing  through 
several  parishes,  with  warehouses,  station-houses,  cfec. ;  which  they  did.  The 
Act  also  empowered  them  to  take  certain  tonnage  tolls,  not  exceeding  a  stated 
anxount,  for  goods  and  passengers  ;  and  to  provide  locomotive  engines,  anil 
receive  such  sums  for  the  use  thereof  as  the  company  should  fix,  in  addition  to 
the  tolls  ;  and,  when  they  themselves  carried  for  their  own  profit  (which  a  dis- 
tinct clause  enabled  them  to  do),  they  were  to  keep  a  separate  account  of  the 
tolls  which  they  would  have  received  for  the  passengers,  &c.,  if  they  had  been 
carried  by  other  persons ;  such  account  to  be  open  to  inspection  by  the  over- 
seers of  every  parish  on  the  line  of  railway.  The  company  were  empowered 
to  let  the  tolls.  All  persons  were  to  have  liberty  to  use  the  railway  carriage.s 
properly  constructed,  on  payment  of  the  tolls,  and  subject  to  the  company's 
regulations.  Powers  were  given  to  the  company  to  approve  or  disapprove  of 
the  carriages  and  engines  to  be  used  by  any  person  on  the  railway,  and  to 
make  orders  for  regulating  the  passage  upon,  working,  and  use  of,  the  railway, 
I  and  for  prevention  of  nuisances. 

The  company  used  the  railway,  kc,  according  to  the  Act,  carrying  pas- 
sengers and  goods,  and  supplying  power  by  means  of  locomotive  engines,  for 
j  their  own  profit;  and  no  other  person  used  it  for  such  purposes. 

Held,  that  the  company  were  rateable  for  their  land,  improved  in  value  by 
tlie  profits  accruing  from  the  railway,  &c.,  at  an  amount  equal  to  the  rent 
\\liich  a  lessee  would  pay,  making  the  same  uses  of  the  railway,  &c.,  as  the 
company  did,  with  the  deduction  of  tenant's  rates,  &c.,  expense  of  repairs,  and 
th«  other  charges  mentioned  in  statute  6  &  7  Will.  IV.  c.  !)6,  s.  1.  That  the 
last-mentioned  statute  did  not,  in  this  respect,  introduce  any  new  principle  of 
rating.  And  that  an  estimate  of  the  company's  liability,  founded  only  on  the 
amount  chargeable  in  respect  of  tolls,  and  excluding  the  receipts  for  carriage 
of  passengers  and  goods,  &c.,  was  erroneous. 

That  tlie  land  must,  be  rated  in  any  particular  parish  according  to  its  iu-tual 
vuluf!  there,  although  such  value  was  owing  in  a  great  measure  to  stati(jn- 
iiMiises  and  other  works  not  within  the  parish. 

And  that  the  rate  in  any  ])articidar  parish  was  to  be  estimated  by  tlm 
uiiiountof  profit  actually  earned  in  that  parish,  and  not  by  the  pnipoition 
wiiich  the  length  of  railway  in  that  parish  bore  to  its  entire  length. 

Oil  ap}»eal  l)y  the  London  and  Soutli  Western  llailway  Cnnipiiny 
against  a  rate,  dated  November  otli,  1S40,  for  the  relief  of  the  poor 
of  the  parish  of  Mitclieldever,  in  the  county  of  Southampton,  the 
S<^ssions  confirmed  tlie  rate,  subject  to  the  opinion  of  this  Court 
u{)on  the  following  case. 
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I'lio  l-umlnu  ;uul  SouLli  Wi'sti'in  Kaihvay  Company  are  estab- 
li.-;lied  and  act  under  a  certain  Act  of  Parliament 
[*ri59J  'passed,  &c.  (4  &  5  Will.  IV.  c.  Ixxxviii.,  local  and 
personal,  public,  "  For  making  a  railway  from  Loudon  to 
Soutliampton" ).  and  four  otlier  Acts  of  Parliament  respectively 
passed,  &c.  (7  Will.  IV,  and  1  Vict.  c.  Ixxi.  ;  2&3  A'ict.  c.  xxviii.  ; 
4  cV:  5  Vict.  c.  i.  and  c.  xxxix.  ;  local  and  personal,  })ublic),  and 
respectively  entitled,  &c.  Copies  of  tliese  Acts  accomjiany  the 
case,  and  are  to  be  deemed  to  constitute  part  thereof,  and  may  be 
referred  to  by  the  Court,  or  either  party,  at  the  hearing-  thereof. 
[The  effect  of  the  incorporating  Acts,  so  far  as  material  to  the 
decision,  spfhciently  appears  from  the  arguments  and  judgment.  ] 

Under  the  powers  contained  in  these  Acts,  or  one  of  them,  the 
company  have  formed  and  completed  a  line  of  railway  from  Vaux- 
hall,  in  the  county  of  Surrey,  to  Southampton,  being  a  length  of 
seventy -seven  miles ;  and  this  railway,  for  four  miles  and  a  half 
thereof,  passes  through  the  parish  of  Mitcheldever  aforesaid ;  and, 
in  pursuance  of  the  powers  and  provisions  of  the  Acts,. especially 
those  contained  in  the  150th  to  the  161st  section  of  the  first- 
mentioned  Act,  the  company  have  caused  lists  to  be  made  of  the 
vseveral  rates,  tolls,  and  sums  which  the  company  have  appointed 
to  be  taken  and  received  by  virtue  of  the  said  first -mentioned  Act; 
and  the  said  company  have  duly  kept  and  do  duly  keep  a  separate 
account,  .showing  the  amovmt  of  rates  or  tolls  wdiich  would  have 
been  received  l)y  them  for  the  use  of  the  said  railway,  in  respect 
of  passengers,  cattle  or  other  animals,  goods,  wares,  &c. ,  if  carried 
by  any  other  part}-  or  parties,  to  which  said  account  the  overseers 
of  the  poor  of  the  several  parishes  and  townships  through  which 
the  said  railway  pa,s.ses  have  free  access,  and  have  liberty  to  in- 
spect, in  manner  by  the  said  Act  provided. 
[*  ."60]  *  The  sum  which  would  have  been  so  received  by  the 
company  for  such  use  of  the  railway  by  such  other  parties 
in  the  year  next  immediately  before  and  up  to  the  time  of  the 
making  of  the  said  rate,  in  respect  of  so  much  of  the  railway  as 
lies  in  the  said  pari.sh,  amounts  to  £3470  13.5.  9d. ,  being  .such 
portion  of  the  tolls  as  is  earned  by  the  railw'ay  company  in  the 
said  parish  of  Mitcheldever. 

The  whole  sum,  however,  received  Ijy  the  company  for  the  con- 
veyance of  passengers,  &c. ,  by  the  company  in  carriages  provided, 
manned,  and  worked  by  the  company  at  their  own  sole  expeusc, 
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including  the  said  sum  of  £3470  13s.  9d.,  amounts  to  £13,880  per 
annum,  in  respect  of  so  much  of  the  railway  as  lies  in  the  said 
parish. 

The  former  sum  of  £3470  1  os.  9d.  constitutes  the  proportionate 
sum  for  the  said  parish,  which  any  individual  who  contracted  with 
the  company  for  the  exclusive  right  to  take  tolls  for  the  use  of 
the  railway  by  persons  using  the  same,  under  the  powers  and  sul)- 
ject  to  the  regulations  of  the  aforesaid  statutes,  for  the  transmission 
of  goods,  cattle,  and  passengers  along  the  line,  in  carriages  pro- 
vided by  such  persons,  would  receive  from  such  persons ;  and  the 
sum  of  £1293  constitutes  the  rent  which  a  tenant  from  year  to 
year  would  give  to  the  company  for  the  exclusive  right  to  receive 
tolls  for  the  conveyance  of  goods,  cattle,  and  passengers,  in  the 
manner  mentioned  in  sect.  157  of  the  said  first-mentioned  Act, 
along  so  much  of  the  railway  as  lies  in  the  said  parish,  free  of  all 
usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent  charge, 
and  making  allowance  and  deductions  for  the  average  annual  cost  of 
repairs,  insurance,  and  other  expenses  necessary  to  maintain 
*  the  way,  its  fixtures  and  appurtenances,  in  a  state  to  com-  [-  561] 
mand  such  rent  (see  statute  6  &  7  Will.  IV.  c.  96,  s.  1). 

The  respondent  parish  contends  that  the  annual  value  is  not  to 
be  estimated  on  the  basis  of  the  tolls  alone,  nor  is  to  be  limited 
to  sach  tolls  or  their  value ;  but  that  the  advantage  which  a  lessee 
of  the  railway  may  be  expected  to  derive  from  his  lease  by  supply- 
ing power,  and  by  carrying  upon  it,  may  be  taken  into  account. 

That,  if  a  lessee  is  to  be  supposed  capable  of  deriving  from  the 
use  of  the  railway  all  the  profits  which  now  accrue  to  the  company 
from  the  conveyance  of  passengers,  cattle,  and  goods,  under  the 
powers  of  their  Acts,  such  lessee  finding  locomotive  power,  car- 
riages, &c. ,  and  jjaying-all  expenses  incidental  to  working  the 
railway,  then  the  whole  railway,  with  its  fixtures  and  appurte- 
nances, might  be  reasonably  expected  to  let  from  year  to  year  at  a 
rent  which,  for  the  purposes  of  this  rate,  may  be  assumed  at 
£70,000  per  ainrum  at  the  least,  free  of  all  usual  tenant's  rates 
and  taxes,  and  tithe  commutation  rent  charge,  and  making  allow- 
ance and  deductions  for  the  average  annual  costs  of  repairs,  insur- 
ances, and  other  expenses  necessary  to  maintain  the  way,  its  fix- 
tures and  appurtenances,  in  a  state  to  command  such  rent. 

Tliat,  supposing  such  rent  to  be  given  for  the  whole  line,  tlu^ 
proportion  thereof  in  respect  of  so  much  of  the  railway  as  lies  in 
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till'  ivspontlent  parish  is  to  he  assumecl  to  be  the  net  sum  of 
i*4."5l.'0  per  aiimuii,  heing  the  amount  at  wliich  the  a}»pe]hint.s 
were  ruteil   in   tiie  almve  rate. 

The  ijuestions  f(»r  the  opinion  ol'  tiu'  (Jourt  are:  — 

Whether  the  company  are  rateable  upon  tiie  principle 
[•  oG'i]   *  contended  for  by  them,  or  upon    that  contended  for  by 
the  parish ;  that  is  to  say, 

Whether  upon  an  estinuite  of  the  net  annual  value,  oljtained 
from  the  statement  of  the  tolls  which  would  be  received  by  the 
company  as  aforesaid,  forming  the  basis  of  the  rent  which  a 
tenant  would  give  as  before  mentioned,  subject  to  proper  deduc- 
tions ;  or  upon  an  estimate  of  the  net  annual  value,  as  ascertained 
by  a  rent  given  by  a  tenant  under  the  circumstances,  and  for 
the  purposes,  above  stated,  as  contended  for  by  the  parish. 

Lastly,  whether  the  annual  value,  upon  which  the  parish  rate 
is  to  be  made,  should  be  such  proportion  of  the  estimated  rateable 
value  of  the  whole  line  (whichever  basis  is  adopted  by  the  Court) 
as  the  length  of  the  part  situate  in  the  parish  bears  to  the  whole 
line,  or  such  proportion  thereof  as  the  receipts  actually  derived 
from  or  in  respect  of  the  carriage  of  passengers,  cattle,  and  goods, 
or  from  tolls  upon  so  much  as  lies  in  the  parish,  bear  to  the  same 
receipts  throughout  the  whole  line. 

If  the  rateable  value  is  to  be  proportioned  to  the  length  of  the 
railway  in  the  parish,  and  not  to  the  receipts,  then  the  estimate, 
as  contended  for  by  the  company,  should  be  the  sum  of  £1400. 
If  it  is  to  be  proportioned  to  the  receipts  as  above,  and  not  to 
the  length  of  the  railway  in  the  parish,  then  the  estimate,  as  con- 
tended for  by  the  i)arish,  should  be  £.3800. 

The  rate  is  to  be  confirmed,  quashed,  amended,  or  sent  to  be 
reheard  by  the  Sessions,  according  to  the  opinion  of  the  Court 
up(jn  the  above  points. 

The  case  was  argued  in  Hilary  Term,  1842,  before  Lord  Denman, 
Ch.  J. ,  Patteson,  Colerid(;e,  and  Wightmax,  J.  And,  in  Trinity 
Term  following,  the  judgment  of  the  Court  was  delivered  by 

[57;^]  Lord  Denman,  Ch.  J,  :  — 

This  case   has  stood   over   for   consideration    for  some 

[*  574]   *  time,    on   account   of    its    novelty,    and    its    supposed 

application  to  the  rating  of  railway  companies  in  general 

tf)  the  relief  of  the  poor;  it  must,  however,  be  determined  on  its 
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own  state  of  facts.  And  the  question  raised  is,  whether,  this 
"Company  being  in  occupation  of  its  own  railway,  and  at  present  in 
tlie  exclusive  use  of  it  in  fact  for  the  purpose  of  a  large  carrying 
trade,  the  rateable  value  of  such  occupation  is  to  be  taken  only 
upon  the  amount  of  certain  tolls  which  have  been  fixed  under  the 
statute  hereafter  mentioned,  as  payable  generally  by  all  carriers  for 
the  use  of  the  way,  but  which  are  in  fact  never  paid,  or  upon  the 
-ainouiit  of  the  general  profits  which  the  company  in  fact  receives 
from  the  occupation  so  devoted  to  such  caiTying  trade.  Another 
([uestion  was,  indeed,  raised  as  to  the  mode  of  measuring  the  rate, 
on  whichever  of  the  two  principles  it  was  to  be  calculated; 
whether,  namely,  it  was  to  be  measured  according  to  the  propor- 
tiiin  which  the  mileage  of  the  railway  in  the  respondent  parish 
bears  to  the  whole  length  of  the  way,  assuming  the  profits  to  arise 
e(|aally  throvigh  the  whole,  or  according  to  the  actual  earnings  in 
this  parish.  This  question,  however,  was  not  much  argued,  it 
l)eing  conceded  ultimately  that  the  latter  was  the  proper  mode, 
and  the  result  was  agreed  to  be  that  the  rate  ought  to  be  on  £3800, 
if  the  parish  be  right;  on  £1293,  if  the  company  can  limit  their 
liability  to  a  rate  in  effect  on  the  tolls  only. 

The  railway  has  been  formed,  and  is  regulated,  under  the  au- 
thority of  several  statutes.  By  the  first  of  these,  4  &  5  Will.  IV. 
f.  Ixxxviii. ,  the  proprietors  were  incorporated,  and  authorised  to 
]iurchase  lands  in  fee  simple,  subject  to  certain  qualifications  not 
material  now  to  be  noticed  ;  on  the  land  so  purchased  they 
nre  to  make  and  *  maintain  a  railway,  with  warehouses,  [*575] 
stations,  and  landing-places  for  the  purpose  of  locomotive 
engines,  carriages,  wagons,  &c. ,  and  for  loading,  unloading,  land- 
ing, &c. ,  of  goods,  and  the  approach  and  departure  of  passengers 
conveyed.  For  the  tonnage  of  goods,  and  in  respect  of  passengers, 
heasts,  cattle,  and  animals,  conveyed  in  carriages  on  the  railway, 
and  also  for  carriages  conveyed  on  it,  they  may  demand  certain 
lolls,  of  which  the  maximum  is  fixed,  not  the  minimum;  and, 
further,  they  may  themselves  provide  power  for  the  ])i()pelling  of 
persons  and  things,  or  they  may  themselves  convey  sucli  ])ersons 
or  things  on  their  railway,  for  which,  in  addition  to  the  before- 
mentioned  tolls,  they  may  charge  such  sums  as  they  may  from 
time  to  time  fix.  The  company  may,  therefore,  be  simply  the 
owners  of  the  way  on  which  others  may  place  steam  ])ower  and 
carriages  and  convey  iiersons-  and  goods;   and   tlntsf    two    imitics 
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would  then  stand  much  in  the  same  relation  to  each  other  as  the 
trustees  of  a  turni>ik(.'  road  and  tliu  coach  and  po.stniasters  convey- 
iu"  MLsson-'crs  on  it :  in  this  ca.se,  thev  wonld  receive  tlie  tolls 
onlv;  iht'  owners  nf  the  steam  power  and  carriages,  the  fares  or 
renmnenitinii  fdr  conveyance:  and  it  wonld  be,  of  conrse,  tlic 
interest  «if  the  company  to  raise  the  tolls  to  the  maximum,  or  as 
near  to  it  as  the  competition  of  the  ordinary  modes  of  travelling 
would  allow.  On  the  othur  hand,  the  company  may  avail  them- 
selves of  the  latter  clauses,  and  unite  both  characters,  of  owners 
ttf  the  way  and  carriers  on  it;  they  will  then  receive  both  the  tolls 
and  the  fares ;  in  both  cases  the  persons,  or  owners  of  goods,  con- 
veyed must  pay  both  the  tolls  and  the  fares;  but  in  the  latter, 
as  the  company  would  be  the  first  and  last  receivers  of 
[*  576]  *  both,  they  might  be  charged  as  well  as  paid  in  one  undis- 
tinguished sum  ;  there  would  be  no  division  ;  and,  suppos- 
ing the  company  to  be  the  only  carriers,  there  would  be  no  neces- 
sity for  fixing  any  rate  of  toll  at  all ;  the  whole  payment  might 
just  as  well  be  considered  fare. 

This  appears  in  fact  to  be  the  existing  state  of  things ;  but  the 
statute  (sect.  157)  has  provided  that,  where  the  proprietors  shall 
carry  for-  their  own  profit,  a  separate  account  shall  still  l)e  kept, 
showing  the  amount  of  tolls  which  would  have  been  received  by 
them  merely  for  the  use  of  the  railway,  if  such  conveyance  had 
been  by  other  parties,  to  which  account  the  overseers  of  parishes 
shall  have  access  during  the  first  fourteen  days  in  July  and  Jan- 
uary in  every  year.  But  this  Act  makes  no  provision  for  such  an 
account  being  kept,  and  open  to  the  same  in.spection,  where 
other  parties  do  in  fact  convey  on  the  raihvay,  when  it  would 
be  equally  necessary ;  an  indication,  it  may  be  thought,  that  the 
framers  of  the  Act  did  not  seriously  contemplate,  what  in  truth 
has  not  happened,  and  probably  never  will  happen,  that  any  par- 
ties but  the  company  would  ever  become  carriers  on  the  railway. 
By  the  .second  Act,  however,  which  passed  in  1837,  this  157th 
.section  is  referred  to,  as  if  it  directed  that  tlie  separate  account 
should  1)6  kept  in  both  cases,  and  l)e  open  to  inspection ;  and  the 
neglect  to  keep  it,  or  refusal  to  permit  its  inspection,  is  subjected 
to  the  very-  heavy  penalty  of  £300  and  £50  per  diem  for  its  con- 
tinuance. The  effect  of  these  clauses  on  the  argument  we  must 
consider  in  the  sequel. 

By  the  172nd   .section  of   the  first   Act,  all  persons  have  free 
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liberty  to  use  the  railway,  with  carriages  properly  cou- 
structed,  upon  payment  only  of  the  rates,  tolls,  and  *  sums  [*  577] 
demanded  by  the  company,  and  suliject  to  the  rules  and 
regulations  which  they  shall  from  time  to  time  make.  The  con- 
struction of  such  carriages  must  also  lie  agreeable  to  the  orders  of 
the  company,  and  approved  by  their  engineer  or  agent.  But 
although  the  railway  itself  is  thus,  under  certain  qualifications, 
thrown  open  to  the  public  as  a  highway,  no  corresponding  pro 
vision  appears  to  have  been  made  with  regard  to  the  warehouses, 
wharfs,  stations,  or  landing-places.  Both  of  the  statutes  before  men- 
tioned (statute  4  &  5  Will.  IV.  c.  Ixxxviii.  ss.  59,  60 ;  statute 
7  Will.  IV.  and  1  Vict.  c.  Ixxi.  s.  40)  contain  powers  for  the  pur- 
chase of  forty  additional  acres  (eighty  in  the  whole)  for  the  erec- 
tion of  additional  stations,  yards,  wharfs,  warehouses,  and  other 
similar  erections  and  conveniences  for  receiving,  depositing, 
loading,  and  unloading  goods,  and  other  purposes  connected  with 
the  undertaking ;  but,  as  to  these  lands,  neither  statute  gives  the 
public  any  right  of  access  or  user  adverse  to  the  company ;  and 
the  u.se,  for  anything  that  appears,  might  be  denied  to  any  indi- 
vidual desiring  to  become  a  carrier  on  the  railway. 

These  are  the  material  facts  and  provisions  which  the  case 
stfttes  and  the  statutes  supply ;  and  to  these  we  are  now  to  apply 
the  rule  of  rating  prescribed  by  statute  6  &  7  Will.  IV.  c.  96,  s.  1. 
The  statute  3  &  4  Vict.  c.  89  (continued  to  1st  Oct.  1843,  by  stat- 
ute 5  &  6  Vict.  c.  50)  was  referred  to  in  the  argument ;  but  it  haS,  in 
truth,  little  or  no  bearing  on  this  question  :  it  prohibits  the  rating 
of  any  inhabitant  as  such  inhabitant,  in  respect  of  his  ability, 
derived  from  the  profits  of  stock  in  trade,  or  any  other 
property,  to  the  relief  of  the  poor ;  but  it  expressly  *  leaves  [*  578] 
unafi'ected  the  liability  of  any  oecupier  of  lands  or  houses 
to  be  taxed  under  the  provisions  of  statute  43  Eliz.  c.  2  and  13  & 
14  Car.  II.  c.  12.  Under  statute  6  &  7  Will.  IV.  c.  96,  s.  1,  the 
rate  must  l)e  made  on  an  estimate  of  the  "  net  annual  value ;  "  and 
that  value  is  declared  to  be  the  rent  at  which  tlie  hereditaments 
might  reasonably  be  expected  to  l)e  let  from  yeai'  to  year,  free  of 
all  usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  deducting  the  annual  cost  of  repairs,  insurance,  and  other 
exjjenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command 
such  rent.  To  this  enactment  is  added  a  proviso,  that  nothing  in 
it  shall  be  con.^trued  to  alter  or  affect  the  principles  according  t<v 
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which  iliHei-ent  kinds  of  hereditaments  were,  at  the  time  of  its 
iuissiug,  l»y  hiw  ratealdc 

The  ai-gument  for  the  cuiupany  may  be  stated  shortly ;  it  i.s 
clear,  and,  if  it  be  ai»[ilical)le  to  the  r-ircumstauces,  convincing. 
ft  is  said  that,  in  order  lii  apply  the  .statute,  it  is  always  neces- 
sary to  suppose  the  property  in  respect  of  which  the  rate  is  impose<l 
let  from  year  to  year :  the  portion  of  the  railway  in  the  respondent 
parish  must  therefore  be  supposed  to  be  so  let ;  and,  in  order  to 
estimate  the  rent,  it  must  be  asked  what  the  tenant  would  take 
by  the  demise;  the  answer  to  which  would  be,  the  portion  of 
tlie  railway  itself,  and  the  perception  of  the  toll,  as  before  fixed 
by  the  company  He  would  have  the  right  to  place  his  own 
carnages  on  the  railway,  not  in  virtue  of  the  demise,  but  in  com- 
mon with  all  the  world.  The  gross  rent,  therefore,  will  be  some- 
thing less  than  the  amount  of  the  toll  by  the  allowance  for  tenant's 
profits;  and,  after  making  therefrom  the  statutable  de- 
[*r)79]  ductions,  the  residue  will  be  the  net  *  annual  value  on 
which  the  rate  is  to  be  imposed.  If,  because  the  lessee  in 
occupation  should  place  carriages  on  the  railway,  and  derive 
therefrom  a  profit,  you  were  to  rate  him  in  respect  of  that  profit, 
you  might  equally  rate  any  other  carrier  using  tiie  railway,  but 
having  no  interest  in  it;  for  the  user  in  the  case  of  the  lessee  is 
not  referable  to  his  occupation  under  his  demise :  this,  therefore, 
would  be  in  violation  of  the  statute. 

We  forbear  to  notice  at  present  the  subsidiary  parts  of  the  argu- 
ment. It  is  obvious  that  the  case  here  supposed,  which  is  that  of 
a  lessee  in  exclusive  perception  of  the  tolls  on  a  railway  practically 
open  to  rival  carriers,  is  one  very  different  in  fact  from  the  case 
before  us  —  gne,  moreover,  which  not  only  has  not  occurred,  but, 
from  the  nature  of  things,  it  may  be  safely  said  never  can  occur. 
The  supposition  of  a  lease  of  a  portion  of  the  railway,  without  a 
demi.se  of  the  stations,  warehouses,  and  approaches  to  it,  or  at  all 
events,  some  provision  for  the  use  of  them,  is  merely  absurd ; 
such  a  le.s,see  would  be  a  mere  toll  collector  for  the  company,  with- 
out even,  as  it  should  seem,  any  convenient  mode  of  collecting 
the  toll.  The  supposition  again  of  a  free  competition  of  carriers 
on  the  same  railway  is  practically  little  else  than  absurd ;  if  all 
difficulties  were  removed  as  to  the  stations,  warehouses,  landing- 
places,  and  approaches,  and  all  these  were  suppo.sed  as  much  laid 
open  to  the  public  as  the  railway  itself,  the  very  nature  of  the 
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mode  of  conveyance  forl)ids  a  free  competition  of  rival  carriers. 
But  how  can  we  suppose  any  competition  possible  with  the  com- 
pany, now  the  carriers,  or,  indeed,  any  free  use  of  the  railway 
even  by  a  private  carriage,  the  company  retaining  the  independent 
occupation  and  control  over  all  the  existing  approaches  ? 
Xay,  a  lease  which  *  should  include  the  stations  and  [*580] 
warehouses  and  approaches,  and  place  the  lessee,  as  to 
extent  of  occupation,  in  the  same  position  exactly  in  which  the 
company  now  are,  would  not  be  without  its  difficulties;  for  the 
company's  Act  is  framed,  whether  quite  effectually  or  not,  with 
some  regard  to  the  interests  of  the  public  as  well  as  of  the  com- 
pany ;  the  travelling  and  conveyance  by  carriages  drawn  or  pro- 
pelled by  locomotive  engines  are  attended  with  peculiar  and  very 
nlarming  risks ;  many  regulations  of  police,  therefore,  are  enacted, 
%\hich  the  company  are  charged  to  enforce,  and  it  is  very  ques- 
tionable whether  tlieir  lessee  could  be  their  delegate  as  to  this 
trust ;  while  it  is  certain  that  the  company,  out  of  possession, 
•could  not  discharge  the  duty  so  conveniently  or  perfectly  as  they 
now  can. 

These  are  considerations  which  make  us  pause  in  giving  our 
-assent  to  the  argument  which  suggests  them.  The  proviso  in  stat- 
ute 6  &  7  Will.  IV.  c.  96,  declares  that  the  principles  of  rating 
iire  not  to  be  altered  or  affected  by  it ;  it  is  therefore  important 
"to  consider  how,  under  the  circumstances  stated  in  the  case,  the 
'Company  would  have  been  rated  if  that  Act  had  not  passed.  They 
would  then  have  been  found  occupying  buildings  and  lands  on 
^n  entire  line  of  railway,  and  carrying  on  a  trade  not  merely 
therein,  and  thereon,  but  thereby;  a  trade  inseparably  connected 
with  such  buildings  and  such  land^;  a  trade  that  could  have  no 
'■existence  without  the  liuildings  and  lauds,  and  but  for  wliich  the 
buihlings  would  not  have  been  erected  or  occu])ied,  and  for  the 
sake  of  which,  in  great  measure,  the  lands  themselves  are  occu- 
}iie(l  in  a  particular  manner.  The  profits  of  this  trade  would  be 
included  in  the  fares  received  for  conveyance  of  goods  and 
passengers,  and  the  question  *  would  be,  whether  these  [*581] 
profits  ought  in  any,  or  what  degree,  to  affect  the  rateable 
value  of  the  lands  and  buildinos. 

There  is  a  class  of  cases  often  cited  which  has  established  the 
principle  on  which  this  question  is  to  be  answered  ;  we  allude 
among  others  to  Rrx.  v.  St.  Nicholas,  (iloncester,  Cald.  262  ;  s.  C. 
1  T.  Pt.  723,  n.  («),  and  Rex  v.  Bradford,  4  M.  &  S.  317. 
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In  the  first,  n  .^^teelynrd,  part  of  a  machine  in  a  street  leading  hy 
n  hou.*<o.  wa.s  in  ihc  Imuso;  sinus  were  paid  by  persons  for  weigli- 
ing  their  waggons  anil  carts,  but  these  persons  were  not  conipellnble; 
t  '  weigh  them ;  withont  these  profits  the  house  was  worth  .€r)  a 
year,  these  profits  were  worth  about  £40 ;  and  these,  after  due 
deductions,  were  included  in  the  rate,  as  enhancing  the  rateable 
value  of  the  house.  The  Court  thought  rightly  so.  Lord  Mans- 
KiKi.it  considered  the  house  and  machine  as  one  entire  thing:  "  the- 
jirincipal  purpo.se  of  the  house,"  said  he,  "  is  for  weighing.  The 
steelyard  is  the  most  valuable  part  of  the  house."  "If,"  said 
WiLLK.s,  J.,  "a  billiard-table  stands  in  a  house,  and  the  house 
should,  in  respect  of  such  table,  let  at  a  higher  sum,  it  is  rate- 
able, while  the  table  continues  there  and  it  is  so  let,  at  the 
advanced  rent."  Buller,  J.,  said:  "There  is  an  extraordinary 
profit  arising  from  the  modification  of  the  enjoyment.  The  only 
(piestion  therefore  is,  whether  a  man  shall  be  rated  for  the  prop- 
erty he  has  ?  If  a  house  to-day  is  let  for  £30  per  annum,  and  to- 
morrow, if  turned  into  a  shop,  would  let  for  £50  when  it  is  turned 
into  a  shop,  it  shall  be  rated  at  £50. "     The  Court  clearly  regarded 

neither  the  nature  of  the  source  of  profit  nor  its  pernia- 
[*  582]   nence ;   they  looked    only  *  to   the  existing  value  of   the 

subject-matter  of  the  rate,  the  house,  and  rated  it  accord- 
ing to  that  value. 

This  principle  liad  become  so  well  established  by  the  time  liex^ 
V.   Bradford,  4  M.  &  8.  317,  came  before  the  Court,  that  it  was 
there  sought,  not  to  deny,  but  to  evade  it,  by  demising  the  can- 
.teen,  and  the  privilege  of  using  it  as  such  and  selling  liquors 
therein,  at  two  distinct  rents ;  in  the  hope  of  successfully  con- 
tending that  the  rate  should  be  on  the  rent  for  the  house  only. 
The  Court,  however,  looked  to  the  substance,  not  to  the  form,  and 
held  both  sums  to  be  parts  of  one  entire  rent,  paid  for  the  occupa- 
tion of  the  house  and  the  enjoyment  of  the  advantages  which,  for 
the   time,   belonged  to  it,   and  for  the  time  enhanced  its  value. 
As  in  the  former  case,  people  might  cease  to  weigh  at  the  engine, 
r>r  the  engine  might  be  removed,   so  in  this  the  barrack    might 
cease  to  be  occupied,  the  customers  be  all  removed,  tlie  licence  to 
.sell  liquors   might  be  withheld  or  forfeited;    still,   while   these 
remained,  and  so  the  additional  value  was  sustained,  that  value, 
it  was   held,  must  come  into  the  rate;   and,  as   Le  Blanc,   J., 
exxjressly  said,  this  was  not  rating  the  canteen  man  in  respect  of 
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the  protits  of  his  trade,  but  only  of  the  rent  which  lie  jjaid.  The 
occupation  of  the  house  was  indeed  necessary  for  the  earning  of 
the  profits  of  the  trade,  but  the  house  became  more  valuable 
because  it  enabled  the  profits  to  be  earned  ;  how  it  became  valu- 
able the  overseers  were  not  to  inquire ;  finding  it  so,  they  were  to 
rate  tlie  occupier  according  to  that  value. 

We  are  now  to  consider  a  case  on  which  much  reliance  was 
placed  liy  the  appellants ;  it  has  always  been  considered 
*a  leading  one,  and  Vv-e  think  will  not,  on  examination,  be  [*  583] 
found. to  conflict  witli  the  preceding;  we  mean  Hex  v.  'The 
TriiMees  of  the  Duke  of  Bridge'ivater,  9  B.  &  C.  68  {Z'l  E.  E.  574). 
The  ([uestion  there  was  simply  this,  whether,  when  the  other 
occupiers  of  lands  in  the  parish  were  rated  on  four  fifths,  not  of 
the  actual  value  but  of  their  rents,  taken  as  the  value,  the  appel- 
lants ought,  being  the  owners,  as  well  as  the  occupiers,  of  land 
covered  by  water,  and  used  as  a  canal,  and  from  which  the  case 
found  they  derived  no  profit,  except  from  the  tonnage  of  goods 
carried  on  it,  to  be  rated  at  four  fifths  of  the  gross  receipts  of 
such  tonnage.  The  Court  determined,  as  might  have  been  ex- 
pected, that  equal  allowances  must  be  made  in  both  cases  ;  the 
rent,  the  sum  at  which  the  land  will  let, .is  the  proper  criterion; 
bu.t  tlie  rent,  they  said,  "  is  not  supposed  "  here  "  to  be  the  value  of 
tlie  land  or  of  its  produce,  minus  the  expense  of  producing  it; 
but  till'  value,  after  deducting  the  expenses  of  cultivation,  and  of 
the  farnit'i's  subsistence."  On  this  su[ip(»sirii»ii  it  is  clear  the 
rati!  was  uneipial. 

This  was  all  that  was  decidinl  :  the  trustees  were  also  lated  as 
the  occupiers  of  waiehouses,  (tc. ,  adjacent  to  the  canal;  but  as 
to  these,  by  arrangement,  no  (question  was  to  come  before  the 
Court;  and  they  were  also  carriers  on  their  own  canal,  and  re- 
ceived freight,  as  such,  for  goods  carried,  on  which  tlie  tonnage 
was  included  in  the  rate  on  the  canal.  The  question  being  thus 
confined  to  the  canal,  and  tlie  trustees,  as  cairiers,  merely  using  it 
as  any  other  p(u-sons  might  and  did,  their  characters  of  occu]>iers 
of  land  and  carriers  were  quite  distinct;  the  tonnage 
strictly  represented  their  ])rofits  in  *  the  one,  the  fnMght  [*  584] 
their  profits  in  the  other;  these  last  wen;  unconiu>cted  with 
the  land,  did  not  inM  to  its  value,  and,  tliei'efon!,  wei'e  ]n'o|ie)'ly 
excluded  from  the  rate. 

Let  now  the  priii-iple  wliidi   these  cases  establish,  be  ri])iili:Ml  to 
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the  fact.'?  hcf(»rc  n.<;.  Tf  we  wish  to  know  whether  the  fares  would 
have  bei'u  pro|K'ily  inoliuletl  in  the  rate  liefore  tlie  Assessment  Act 
jws.sed,  we  iqijin'ht'iul  tlwit,  accindino'  to  (Imt  }uinci])lc,  the  nuly 
tjuestiiin  to  lie  aski'il  would  \)v,  do  they  increase  actually  the  value 
of  the  l»uildini;s  aud  lands  on  which  the  rate  is  to  be  made  '.  If 
tiiey  tk>.  and  t<i  whatever  extent  they  do,  to  that  extent,  due  allow  - 
anees  always  being  supposed,  they  must,  directly  or  indirectly,  1  e 
included.  It  woidd  be  no  answer  to  say  that  by  law  the  railway 
is  a  hiji;hway  ;  that  all  the  world  may  carry  goods  and  passengers 
on  it;  that  it  is  an  accident  that  the  company  alone  nu)nopolise  all 
the  trade,  and  that  their  monopoly  may  cease  to-morrow.  These 
circumstances,  so  far  as  they  lessened  the  value  of  the  l)uilding.^ 
and  lands,  would  be  proper  to  be  taken  into  the  account  as  to  the 
(piantum  of  the  rate ;  but  they  would  not  affect  the  principle. 

Then  do  the  fares  increase  the  value  of  the  buildings  and  lands  ? 
No  one  can  doubt,  indeed  the  case  has  answered,  that  they  do: 
that  a  higher  rent  for  the  buildings  and  lands  might  lie  obtained 
in  consequence  of  the  facility  afforded  by  the  occupation  of  them 
to  the  carrying  on  of  a  lucrative  trade,  and  earning  the  profits  on 
tliose  fares.  The  case  thus  supposed  would  he  exactly  the  same 
in  ]>rincijile  as  that  of  the  house  and  engine,  the  house  and  billiard 

talile,  the  house  converted  into  a  shop,  the  canteen ;  and 
[*5S5]    it  would  be  distinguished  from  *  the  canal  case,  because 

there,  by  agreement,  the  warehouses,  &c.,  were  laid  out  of 
consideration;  the  trustees  were,  in  fact,  only  carriers,  in  comraoir 
with  all  the  world ;  and  to  the  extent  by  which  their  trade  on  the 
canal  did  augment  the  value  of  the  canal,  it  was  brought  into 
account. 

But  it  will  be  observed  that,  so  far,  we  have  supposed  lands  and 
buildings,  the  railway  and  the  stations,  &c. ,  all  in  one  parish, 
and  included  in  one  rate;  will  it  make  any  difference  in  the  prin- 
ciple that  the  railway  is  in  more  parishes  than  one,  and  that  we  are 
now  dealing  with  a  parish  in  which,  so  far  as  appears,  there  is  no. 
station-house  or  other  appendage  to  the  railway?  We  think  not; 
the  suljject-matter  of  the  rate  in  any  particular  parish  is,  no 
doubt,  the  beneficial  occupation  of  the  land  there,  and  you  cannot 
<lraw  into  the  rate  the  value  of  the  occupation  of  buildings  else- 
where ;  yet,  as  you  are  to  rate  on  the  value  in  the  parish,  however 
occasioned,  you  cannot  strike  off  any  portion  because  it  would  not 
have  existed  but  for  the  occupation  of  buildings  in  another  parish; 
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still  it  exists,  and  in  the  parish,  and  therefore  cannot  escape  the 
rate  there.  Suppose  A.  B. ,  occupying  an  entire  tenement  as  an 
inn  in  two  pari.shes,  (J.  and  1). ,  the  lodging  part  of  the  building 
in  C. ,  and  the  tap  and  stables  in  D.  :  there  would  be  two  rates ;. 
but  could  the  owner  say  in  C. ,  "  True  it  is,  that  which  I  occupy 
here  is  de  facto  more  valuable  than  a  mere  dwelling  or  boarding- 
liouse,  but  that  is,  in  great  measure,  because  it  is  connected  with 
the  tap  and  stables  in  D.  ;  you  must  reject  whatever  is  referable  to 
that  connection,  and  rate  me  liere  as  if  I  occupied  an  inn 
Avithout  tap  or  stables  ;  you  must  suppose  a  demise  *  only  [*  586] 
of  the  part  in  C. ,  and  rate  upon  a  rent  to  be  given  only  for 
what  tliat  demise  would  pass  to  me  ?  "  The  answer  would  be  :  if 
the  occupation  of  tliis  part  is  in  fact  of  a  certain  increased  value, 
whether  that  increase  be  derived  in  part  or  in  the  wliole  from  the 
(tther  is  immaterial ;  wherever  the  valuable  occupation  is,  there 
the  occupier  must  be  rated  in  respect  of  it.  Then,  in  the  present, 
case,  it  would  become  a  question  of  fact :  is  the  land  occupied  in 
the  respondent  parish  by  the  railway  more  valuable,  in  fact,  t(,> 
the  occupier,  by  reason  of  its  occupation  together  v/ith  the  stations, 
&c. ,  elsewhere,  and  the  general  purposes  to  which  all  together  are 
applied  ?  We  suppose  that,  without  doubt,  this  would  be  answered 
in  the  affirmative ;  sever  it  from  them,  and  three  or  four  miles  of 
railway,  unapproachable,  leading  from  and  to  no  place,  having  nc^ 
connection  with  any  termini,  would  be  absolutely  useless  and  un- 
productive; give  them  the  connection  which  in  fact  exists,  you 
give  them  a  value,  increased  indirectly  from  the  stations,  ware- 
liouses,  and  portions  of  the  entire  line  in  other  parishes,  and 
iliiectly  by  the  general  traffic,  to  the  profits  derived  from  which 
('V(;rywhere  they  are  indispensable  contributors,  and  one  part  of 
which  they  directly  earn. 

We  are  thus  led  to  the  conclusion  that,  if  this  case  had  l)een  to 
be  considcn'ed  ])efore  the  passing  of  the  Parochial  Assessment  Act, 
ihe  principle  of  rating  on  wliich  tlie  respondents  liave  proceeded 
would  liave  been  found  the  true  one;  has,  then,  the  statute  made 
any  difference  in  this  respect?  Now,  witliout  having  recourse  to 
tlic  express  language  of  the  proviso  in  the  statute,  it  is  clear  that 
the  enacting  part  introduced  no  new  principle  of  rating. 
»om  the  time  of  the  decision  of  the  case  *  of  Rex  v.  The  ["*  .IS?] 
Trustees  of  the  Duke  of  Bridgewater,  9  B.  &  C.  68  (32  B. 
B.  r.74),  before  referred  to,  it  had  been  understood  generally  tliat,. 
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Iiaml  iipart.  the  rent,  whether  tlie  occupier  was  the  owner  or  only 
the  teiKUil,  in  the  former  ea.se  a  sui)po8ed,  in  the  hitter  a  real,  rent 
was  to  he  tlie  t-riterion  of  rateahle  value.  Both  parties  in  the 
pre.sent  ca.se  appeal  eciually  to  this  criterion  ;  the  (lid'erence  be- 
tween them  is  (there  being  no  real  demise)  what  is  to  be  laought 
into  the  snpposed  demise;  and  as  in  this  it  is  obvious  that  the 
statute  can  make  no  ditVerenee,  the  only  (question  between  the  par- 
lies bein"  as  to  the  proper  mode  of  applying  the  admitted  princi- 
ple. In  cases  upon  rating,  in  which  the  great  objects  are  to 
piocurc  equality,  and  to  bring  everything  into  contribution  wliicli 
ou«'ht  to  share  the  public  burden,  it  is  essential,  as  Lord  Elliin- 
iJOKouciH  said  in  Ilex  v.  Bradford,  4  M.  &  S.  317,  to  regard  the 
substance  and  not  the  form:  "We  must,"  said  lie,  "judge  of 
things  as  they  really  are,  and  not  as  they  appear  to  be ;  and 
therefore  we  are  to  consider  here  whether  this  be  not  substantially 
one  entire  rent  in  respect  of  one  entire  subject,  though  artificially 
divided  into  several  payments."  If  we  deal  with  this  case  in  the 
same  sensible  and  just  way,  we  shall  be  at  no  loss  to  see  that  to 
bivak  up  this  entire  line  into  parochial  portions,  and  then,  in 
imagination,  sever  all  and  each  from  tlie  buildings  whicli  the 
occupiers  occupy  together  with  it  de  factu  exclusively,  and  under 
the  authority  of  the  same  statutes  passed  in  furtherance  of  one 
great  scheme,  and  then  again,  in  imagination,  to  sever  both  from 
the  trafhc  svhich  the  occupiers  carry  on,  in,  by,  and  throughout  the 

whole,  de  facto  exclusively,  and  for  the  sake  of  which  they 
[*5S8]  have  *  made,  built,  and  occupy  the  whole,  is  to  apply  the 

principle  of  the  statute  in  form,  and  not  in  substance,  and 
so  as  to  lead  to  a  mere  evasion  of  its  object.  If  it  be  said  that, 
not  only  by  law  but  in  fact,  the  coiupany  may  lease  tlicir  line, 
and  become  mere  carriers  on  it,  or  that  they  may  demise  their 
buildinus  and  carriages,  cease  to  ])e  traders,  and  become  mere 
occupiers  of  the  railway,  the  answer  is,  that  the  present  rate,  with 
wliich  alone  we  have  to  deal,  is  not  made  on  either  of  these  states 
of  facts;  that  when  either  shall  arise,  the  rate  must  be  altered  to 
meet  it;  but  that  even  then,  in  all  ])robability,  the  result  to  the 
]»arishes  would  be  much  the  same ;  the  rate  only  would  become 
apj)ortionable  between  two  classes  of  occupiers  instead  of  l)eing 
charged  on  one. 

But  it  is  said  that  the  private  statutes  conclude  this  question  by 
the  clauses  referred  to  in  an  early  part  of  this  judgment,  directing. 
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under  a  severe  penalty,  a  certain  account  of  tolls  to  be  kept  for  the 
'Denetit  of  the  overseers  of  the  poor;  it  is  asked  what  object  can  be 
conceived  for  that  provision  as  to  the  tolls  alone,  unless  the  tolls 
alone  be  the  fund  with  which  the  overseers  have  to  do.  Some 
answer  was  attempted  to  Ije  given  to  this  question  in  the  argu- 
ment, but  not,  we  think,  very  successfully  ;  the  truth  is,  that  the 
counsel  for  the  a]ipellants  very  much  overrated  its  importance  in 
the  argument.  Tlie  framers  of  this  statute,  which  must  not  be 
dealt  with,  when  we  are  talking  of  intentions,  exactly  as  if  it 
were  a  public  general  Act,  but  rather  as  the  mode  of  carrying 
yito  effect  a  bargain  between  certain  individuals  and  the  public, 
no  doubt  intended  to  limit  the  rule,  if  by  law  they  could,  to  the 
tolls  alone ;  and  these  clauses  were  inserted  to  effectuate  the 
working  of  that  mode  of  calculating  the  assessment, 
*  if  it  should  prevail.  We  have  already  noticed  an  omis-  [*  589] 
sion  remarkable  enough  in  the  first  Act,  and  the  awkward 
mode  by  wdiich  it  is  attempted  to  be  supplied  in  the  second.  But 
we  are  not  now  construing  those  clauses,  —  only  considering  the 
collateral  bearing  on  tlie  argument  which  their  insertion  in  the 
Acts  has.  All  that  need  be  said,  therefore,  is,  that  that  bearing 
is  not  strong  enough  to  prevent  the  application  of  the  general 
principles  of  the  law  to  the  rating  of  the  company's  property  in 
their  occupation. 

We  conclude,  therefore,  in  favour  of  the  respondents'  principle. 
Tlie  sums  are  agreed  between  the  parties,  and  we  decide  in  favour 
of  tlie  larger  by  the  application  of  admitted  principles  to  the  facts, 
thinking  that  that  represents  truly  the  actual  rateable  value  of 
the  land  occupied  by  the  company  in  the  respondent  parish. 

Tlic  rate,  therefore,  will  he  confirmed. 

Reg.  V.  Grand  Junction  Railway  Company. 

4  Queen's  IJencli,  18-4(5  (s.  c.  13  L.  J.  M.  C.  94). 

Railivai/.  — Rating.  — Assessment.  —  Parochial  Principle. 

Where  a  railway  company,  incorporated  by  Act  of  Parliament  in  the  [18] 
usual  form  of  such  Acts,  made  their  profit  partly  by  fare  as  carriers,  and 
partly  by  tolls  received  from  other  carriers  :  Ifeld,  that,  in  assessing  them  to 
a  poor  rate,  the  proper  measure  of  rateable  value  was,  not  the  amount  of  tlie 
tolls  actually  received,  or  which  would  have  been  received  if  all  the  carrying^ 
business  had  been  performed  by  others,  but  the  rent  (after  the  deductions  re- 
<iuired  by  the  Parochial  Assessment  Act,  G  &  7  Will.  IV.  c.  06)  at  which  th& 
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ruilway  might  be  ieast)uably  expected  to  let  t<>  :i  yearly  tenant,  having  the 
Mime  powers  and  advantages  as  tlie  company. 

The  Sessions  ascertanied  the  rent  by  taking  the  gross  receipts  of  the  com- 
pany in  respect  of  tiieir  own  railway,  and  making  the  following  deductions 
from  them,  viz.  :  1.  Interest  on  tlie  capital  invested  in  the  moveable  stock  of 
the  company.  -.  A  percentage  on  the  same  capital  for  tenant's  i)rofits  and 
protits  of  trade.  3.  A  i»ercentage  on  the  same  sum  for  annual  depreciation  of 
-stuck  beyond  ordinary  annual  repairs.  1.  I'lie  actual  annual  expenses  of  con- 
ducting the  business  of  carriers,  nuxintenam-e  uf  way.  lepairs  of  buildings,  insur- 
ance, direction,  rates,  taxes,  and  other  (lisbuisenients  as  railway  owners  and 
carriers.  5.  'J'he  fair  annual  value  of  stations  and  buildings  rated  separately 
from  the  railway.  G.  An  annual  sum  per  mile  for  the  renewal  and  reproduc- 
tion of  the  rails,  sleepers,  &c. 

Htld,  that  these  deductions  (the  aniouul  dT  which  was  for  the  Sessions  to 
determine)  included  all  that  was  properly  referable  to  trade,  and  that  the  Ses- 
sions might  fairly  infer  that  a  yearly  tenant  of  the  laihvay,  under  the  circum- 
stances above  stated,  would  give  the  balanci'  as  rei:t. 

On  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Seighford,  iti  the  county  of  Staflurd,  whereby  the  above 
company, were  rated,  in  respect  of  so  much  of  the  railway  and  land 
adjoining  as  lay  within  the  parish,  in  the  sum  of  £1050,  the 
-Sessions  confirmed  the  rate,  subject  to  the  following  case. 

The  appellants  were  incorporated^  and  the  Grand  Junction  Kail- 
way  formed,  by  and  under  an  Act,  M  lV  4  W"\\\.  \\.  c.  xxxiv.  (local 
and  persona],  public),  altered  and  extended  by  other  Acts  of 
Parliament,  namely,  4  &  5  Will.  IV.  c.  Iv.  ;  5  &  6  Will.  IV.  c. 
viii.  ;  5  .K:  6  Will.  IV.  c.  ix.  :  1  cl^  2  Vict.  c.  lix.  ;  M  &  4  Vict. 
€.  xlix.  (all  local  and  personal,  public) ;  which  weie  to  be  taken 
to  be  part  of  the  case.  Under  these  Acts,  not  only  has  the 
[*19]  line  of  railway,  *  as  originally  contemphited  from  Warring- 
ton to  Birmingham,  been  C(mstructed,  l)ut  otlier  MJlwajs, 
made  by  other  parties  from  Warrington  to  Newton  and  from 
Crewe  to  Chester,  have  become  the  property  of  the  ap[)ellants,  and 
now  form  part  of  the  Grand  Junction  Eailway ,  and  the  whole  is 
managed,  as  to  accounts  and  otherwi.se,  as  one  entire  business. 
Over  all  the.se  railways,  and  also  over  the  Liverpool  and  Man- 
chester rjailway  between  Xewton  and  Liverpool  in  the  one  direc- 
tion, and  Newton  and  Manchester  in  the  other,  the  appellants 
exercise  tlie  right  of  being  carriers,,  on  their  own  account,  of  pas- 
.^i-ngers  and  goods,  providing  for  themselves  stations  or  stopping 
places,  locomotive  power,  carriages,  coke  and  watering  places,  and 
all  other  things  necessary  and  convenient  for  conveyance  of  passen- 
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■'>ers  and  youds,  and  charoiuo;  for  such  conveyance  reasonable  fares 
ami  freights,  in  addition,  as  regards  the  said  Grand  Junction  Pvail- 
-\\ay,  to  the  tolls  or  tonnages  which  they  are  authorised  by  the 
said  Acts  to  take ;  and  by  this  carrying  trade,  as  well  as  by  the 
toll,  the  appellants  make  profits.  Other  parties  also  exercise  the 
right  of  being  carriers  over  various  parts  of  the  Grand  Junction 
Railway ;  and,  amongst  others,  over  that  part  which  is  in  the  re- 
spondent parish  ;  providing  for  themselves,  without  the  consent  or 
■concurrence  of  the  appellants,  and  independently  of  them  (subject, 
however,  to  the  control  of  the  appellants  under  the  provisions  of 
the  said  Acts,  and  of  the  several  Acts  for  the  regulation  of  rail- 
ways), locomotive  power,  carriages,  coke,  and  watering  places,  and 
all  other  things  necessary  and  convenient  for  the  conveyance  of 
passengers  and  goods,  and  separate  stations  with  needful  V)ranches 
into  or  communications  with  the  same ;  and  they,  like  the 
appellants,  make  profits  of  *  their  trade  so  carried  on  over  [*  20] 
the  railway,  and  pay  to  the  appellants  the  tolls  or  tonnages 
duly  fixed  by  the  appellants  pursuant  to  the  said  Acts,  being  the 
same  tolls  as  formed  the  basis  of  the  calculations  hereinafter  men- 
tioned as  contended  for  by  the  appellants.  A  third  class  of  carriers 
over  the  Grand  Junction  Kailway  hire  from  the  company  loco- 
motive engines  and  the  use  of  stations,  &c. ,  Imt  find  their  own 
-carriages ;  and  these  likewise  make  profits  over  the  railway.  They 
also  pay  to  the  appellants  tolls  or  tonnages,  besides  a  compensation 
for  the  use  of  the  power,  stations,  and  otlier  accommodations  pro- 
vided for  them. 

The  total  length  of  so  much  of  the  railway  as  lies  between  Bir- 
mingham and  Newton  is  eighty-four  miles,  and  from  Crewe  to 
Chester  twenty-one  miles;  making  together,  one  hundred  and  five 
miles.  The  distance  along  the  Liverpool  and  ■Manchester  Eailway 
from  Newton  to  Liverpool  is  fifte(m  miles,  and  from  Newton  to 
Manchester  sixteen  miles.  I'he  length  of  railway  within  the  re- 
spondent i)arish  is  one  mile;  and  there  is  no  station,  stopping 
place,  or  projierty  of  the  appellants  there,  other  than  tlie  railway 
itself.  The  ;i])pellants  have  duly  caused  toll  boards  or  lists  to 
be  made  and  published  as  required  by  sects.  165  and  166  of  the 
first  Act  above  mentioned,  and  have  duly  kept  accounts  of  tolls  as 
re(iuiied  by  sects.  19  and  20  of  statute  1  &  2  Vict.  c.  li.x.  and  sect. 
27  of  statute  'A  &  4  Vict.  c.  xlix.,  and  have  afforded  free  access  to 
them  as  requinMl  b\    those  Acts.      The  fares  and  cliarges  for  the 
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.  .iii\r\;ince  of  passengers  and  goods  by  the  fippcllants,  as  carriers^ 
ai-e  iv'ulutfd  by  the  iiunibcr  of  miles  through  which  they  are  car- 
ried, a.'<  well  as  by  weight,  bulk,  vahu',   Sec,   and  various 
1*21]   *  other  circumstances,  in  tlie  same   manner  as  the  tares  and 
charges  of  other  carriers. 
'Hu'  «'ross  sum    ivceived   by  the   appellants  as  tolls,    including 
what  they  ivceivc  from    other   companies    or    persons    using    the 
railway  as  carriers,  and  also  tolls,  uf  which  an  account  is  kejjt, 
•  •alculated  ui>on  all  the  passengers,  goods,  &c. ,  carried  ))y  them  for 
tiieir  own  protit,  amount,  together,  to  the  sum  of  £1500  in  respect 
of  so  much  of  the  railway  as  lies  in  the  respondent  ])arish,  and  foi 
the  cuiTeut  year  of  rating;  and  this  is  the  gross  produce  of  the 
land  which  the  appellants,  if  not  carriers,  or  which  a  lessee  of  the- 
tolls,  as  such,  would  in  fact  have  received,  howsoever  or  by  whom- 
soever the  carrying  lousiness  of  the  railway  was  conducted.      And 
the  appellants  contended  that  this  sum  of  £1500  ought  to  form  the 
Itasis  of  any  rate  upon  them  in  respect  of  their  property  in  the- 
respondent  parish. 

The  gross. yearly  receipts  of  the  company,  including  as  v.ell  the 
tolls  actually  received  by  them  as  the  tolls,  fares,  freights;  and 
j.rotits  of  every  kind  derived  by  them  as  carriers  upon,  and  owners 
of,  the  Grand  Junction  Eailway  and  its  appurtenances  in  all  the- 
])arisiies  between  Birmingham  and  Newton  and  Crewe  and  Chester, 
and  including  also  the  profits  of  their  stock  in  trade,  and  personal 
iiroperty  as  carriers  in  connection  with  and  upon  the  entire  Crand 
Junction  Eailway,  and  also  the  rents,  profits,  and  value  of  all  their 
stations  and  other  conveniences  at  and  between  Birmingham  and 
Newton  and  Chester  and  Crewe,  but  excluding  their  receipts  over 
the  Liverpool  and  ^Manchester  and  other  railways  which  do  not 
belong  to  them,  but  for  passing  over  which,  as  carriers,  they  pay 
toll  in  the  same  way  as  the  independent  carriers  over  the 
[*  22]  Grand  Junction  Eailway,  *  are  agreed  for  the  purposes  of 
this  case  to  amount  to  the  sum  of  £440,366  for  the  current 
year  of  rating.  Adopting  the  principle  of  a  mileage  division 
thereof,  that  is  to  say,  dividing  the  same  by  105,  tlie  total  length 
of  the  railway,  the  amount  is  £4190  (and  a  fraction)  in  respect 
of  so  mucli  thereof  as  lies  in  the  respondent  parish.  And  it  is,  for 
the  purpose  of  the  present  case,  admitted  that  the  mileage  princi- 
ple of  division  is  fair  and  equal  as  respects  the  respondent  parish. 
It  was  admitted  and  agreed  (subject  to  the  opinion  of  the  Court 


.H.  C.  VOL.  XXII.]  SECT.  II.  —  KATKABLE    VALUE.  609 

No.  12.  —  Reg.  V.  Grand  Junction  Ry.  Co.,  4  Q.  B.  23,  23. 

as  to  the  propriety  and  principle  of  each  item  of  deduction)  that, 
if  the  amount  of  tolls,  namely,  £1500,  is  to  be  adopted  as  the 
basis  of  calculation,  then  the  full  net  annual  value  of  the  appel- 
lants' rateable  property  within  the  respondent  parish  will  be  £712 
10s.,  being  £1500  minus  the  following- deductions,  which  the  Court 
of  Quarter  Sessions  find  to  be  reasonable  in  fact  (that  is  to  say)  : 

(1)  £20  per  cent  thereof  for  the  tenant's  subsistence^  and 
profits ;  regard  being  had,  in  tliis  case,  to  the  extensive  amount  of 
r(ispi»nsibility,  risk,  &c. 

(2)  £2  10<t.  per  cent  for  the  collection  of  the  tolls. 

(3)  £350  per  mile  for  the  maintenance  of  the  railway  with 
the  works  and  fences,  and  gate  keepers ;  and  also  for  engineers 
and  police,  as  to  so  much  of  the  two  latter  items  as  are  fairly 
chargeable  on  the  proprietors  of  the  railway  as  such. 

(4)  £70  per  mile  for  poor  rates,  highway  rates,  church  rates, 
and  tithe  commutation  rent  charge. 

*(5)    £30  per  mile    for   renewing  or  reproducing    those    [*  23] 
portions  of  the  subject  of  the  rate  which  are  of  a  perishable 
nature,  such  as  the  rails,  chairs,  and  sleepers,  &c. ,  when  rendered 
necessary  by  accident  or  decay. 

The  parish  officers  adopted,  and  the  Court  of  Quarter  Sessions 
•sanctioned  by  their  judgment,  a  ditt'erent  mode  of  arriving  at  the 
net  annual  rateable  value  of  the  property  of  the  appellants  in  the 
]xu'ish.  They  ascertained  the  gross  yearly  receipts  of  the  company 
throughout  the  railway  as  stated  above,  viz. ,  the  sum  of  £440,  - 
366,  and  then  made  therefrom  the  following  deductions ;  the  pro- 
|)riety,  principle,  and  completeness  of  such  deductions,  as  well  as 
the  propriety  and  principle  of  this  mode  of  arriving  at  the  net 
ainiual  rateable  value  of  the  rateable  property  of  the  appellants  in 
tlie  parish,  being  referred  to  the  opinion  of  this  Court,  and  the 
( 'durt  of  Quarter  Sessions  finding  such  deductions  to  be  reasonable 
in  fact  (that  is  to  say)  : 

(1)  £5  per  cent  for  interest  on  £255,000;  being  the  ca])ital 
necessary  for  and  actually  invested  by  the  appellants  in  the  ])ur- 
chase  of  engines,  carriages,  and  all  the  other  moveable  stock  neces- 
sary for  the  business  of  cairiers  as  conducted  by  them  in  manner 
aforesaid. 

(2)  £20  per  cent  on  the  same  sum  for  the  tenant's  ])rofits,  and 

'  This  was  explained  in  the  course  of  argument  to  mean  nubsistence  out  of  the 
profits. 
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tlie  fair  profits  of  such  a  trade  carried  on  l)y  means  of  so  large  a 
(4a})ital  and  with  sucli  hirge  risks. 

(."?)  Xl'J  10.S-.  |ter  cent  on  the  same  sum  as  the  fair  annual 
anu»unt  of  the  depreciation  of  such  stock  considered  to  be  in  the 
liatuls  of  a  tenant  from  year  to  year,  beyond  all  needful  and  usual 
annual  repairs  and  expenses. 

(4)  £198,962  per  annum  ;  being  the  appellants'  reason- 
[*  24]  able  annual  costs  of  conducting  their  business  during  *  the 
same  year  in  which  their  earnings  as  aforesaid  amounted  to 
.£4190  per  mile  in  Seighford  parish;  namely  (in  the  coaching 
department),  wages  of  guards,  conductors,  porters,  station  keepers,, 
clerks,  and  policemen,  repairs  of  caiTiages,  trucks,  and  horse  boxes,, 
horsing  parcel  carts,  oil,  grease,  &c. ,  for  carriages,  and  duty  on 
pa.ssengers ;  and  (in  the  merchandise  department)  salaries  and 
wages  of  agents,  clerks,  porters,  &c. ,  repairs  of  w'aggons,  and  car- 
riages of  live  stock  expenses;  and  (in  both  departments,  and  gen- 
erally) locomotive  power,  enginemen's  and  firemen's  wages, 
engineering,  repairing,  and  cost  of  materials,  including  coke,  main- 
tenance of  way,  repairs  of  stations  and  buildings,  office  and  general 
expenses,  including  insurance  and  advertising,  charge  for  direction, 
compensation  account,  rates  and  taxes,  law  expenses,  and,  gener- 
ally, petty  disbursements  attendant  on  the  several  businesses  of 
railway  owners  and  railway  carriers. 

(5)  As  the  stations,  offices,  stores,  and  buildings,  and  repairing 
works  and  premises  throughout  the  railway  have  been  and  are 
separately  rated  in  the  several  parishes  in  which  they  are  situated,^ 
though,  necessarily  used  and  occupied  for  the  purposes  of,  and  in. 
connection  with,  it,  and  with  the  conduct  of  the  traffic  upon  it,^ 
the  respondents  further  deducted  the  fair  annual  value  thereof^ 
viz.,  £9150. 

(6)  £30   per   mile  for  renewing  or  reproducing   rails,    chairs, 
sleepers,  &c. ,  as  before.  ^ 

[*25]        *  The  balance,   amounting  to  the  net  sum  of  £135,589, 
was  taken  to  be  the  net  annual  value  of  the  whole  railway, 
independently  of  the  stations  and  other  buildings  rated  separately ; 
and  the  Sessions  found,  as  an  inference  from  the  above  facts,  that 

^  It  was  suggested  iu  argument  that  pense  of  repairs,  &c.,  specified  iu  Ko.  4. 

this  deduction  aud  that  of  No.  .3,  supra,  The  decision  of  the  Court  was  that  euougli 

for  depreciation  of  the  moveable  stock  and  had  been  deducted,  not  that  all  the  dednc- 

of  the  fixtures  of  the  way,  ought  not  to  tious  were  proper, 
be  allowed  over  and  above  the  annual  ex- 
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the  railway  and  other  corporeal  hereditaments  of  the  company  in 
connection  with  the  railway  might  reasonably  be  expected  to  let 
to  a  tenant  from  year  to  year  at  the  last-mentioned  snm  of 
£135,589,  exclusive  of  the  rent  of  the  stations  and  other  build- 
ings rated  separately,  such  tenant  being  assumed  to  have  the  power 
of  using  the  railway  and  all  its  appurtenances  now  the  property 
of  the  company  under  the  same  circumstances  as  the  company,  and 
with  no  other  privileges  and  advantages  than  the  company  now 
possess.  The  principle  of  mileage  being  agreed  upon  by  both  par- 
ties as  fair  for  the  purposes  of  this  rate,  both  as  applied  to  the 
expenses  and  deductions  as  well  as  receipts,  the  net  annual  rate- 
able value  of  go  much  of  the  railway  as  lies  in  the  respondent 
parish  is  to  be  taken  at  £1050  at  least,  supposing  the  principle 
of  rating  adopted  by  the  parish  officers  to  be  just  and  correct. 

Of  the  total  receipts  of  the  company  only  about  £30,000  per 
annum  are  received  in  the  shape  of  tolls  from  all  other  parties 
using  the  railway  on  their  own  account. 

All  the  other  rateable  property  in  the  respondent  parish  is  rated 
upon  an  estimate  of  the  net  annual  value  thereof  within  the  mean- 
ing of  the  Parochial  Assessment  Act  (6  &  7  Will.  TV.  c.  96),  and 
without  directly  taking  into  account  any  receipts,  expenses,  or 
allowances  having  reference  to  the  amount  of  actual  profits  made 
thereon. 

The  appellants  have  not  any  stations  or  buildings  in  *  the  [*26] 
respondent  jiarish.  In  various  parishes  along  the  line  of 
railway  the  parties  who  (as  before  mentioned)  use  the  railway  as 
carriers,  and  have  stations  with  buildings,  and  liraiiches  into  the 
railway,  and  other  conveniences  connected  with  the  railway,  are 
not  rated  in  the  particular  parishes  or  elsewhere  upon  or  in  respect 
of,  or  with  any  reference  to,  the  Grand  Junction  Railway ;  but 
solely  for  their  own  stations.  The  appellants  derive  no  pecuni- 
ary profit  whatever  from  their  land  in  the  respondent  parish,  except 
from  the  tonnage  and  tolls  and  from  their  fares  and  other  receipts 
hereinbefore  mentioned,  and  their  trade  as  carriers  in  common  with 
all  other  carriers  over  the  same,  if,  indeed,  these  latter  profits  are 
to  be  considered  as  profits  arising  from  the  land,  which  the 
appellants  contend  that  they  are  not. 

The  appellants  contend  that,  even  supposing  tlu;  rate  to  be 
founded  on  a  just  principle  and  proper  basis,  the  deductions  allowed 
by  the  respondents  do  not  include  all  the  items  necessary  to  bring 
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out  llio  lu't  annual  value;  that  is  tu  say,  the  rent  at  which  what 
the  tv.-^i« indents  iHtnteuil  is  the  ap[)elhint.s'  rateable  property  nii^ht 
i-eusonably  be  expected  to  let  Ironi  year  tu  year;  anioiiyst  which 
omitted  deductions  the  appellants  instance  by  way  of  example,  an 
annual  allowance  for  good-will. 

The  Court  of  Quarter  Sessicjus  adopted  the  principle  of  j'atiii^- 
and  the  deductions  contended  for  by  the  respondents  as  furnishing 
the  net  annual  value  of  the  rateable  property  pursuant  to  the 
I'arochial  Assessment  Act,  and  confirmed  the  rate  accordingly ; 
but,  on  the  application  of  the  appellants,  granted  a  case  for  the 
opinion  of  this  Court  on  the  several  questions  hereinbefore 
[*  27]  *  raised  and  stated ;  the  Court  to  have  the  power  of  amend- 
ing, quashing,  or  otherwise  dealing  with  the  rate,  as  they 
may  deem  right. 

The  case  was  argued,  November  15,  1843,  by  Kelly  and 
Smirke  in  support  of  the  order  of  Sessions,  and  Sir  W.  A^^  Fol- 
lett,  Solicitor-Geaeral,  and  M.  D.  Hill,  contra.  A  second  argu- 
ment as  upon  a  concilium  was  then  directed  by  the  Court;  and  in 
Hilary  Term,  17th  January,  1844,  the  case  was  reargued  by  Kelly 
on  one  side  and  by  M.  D.  Hill  on  the  other. 

The  Court,  on  the  last  argument,  consisted  of  Lord  Di:nman, 
Ch.  J.,  Patteson,  J.,  Coleridge,  J,  and  Wightmax,  J.,  and,  on 
the  10th  of  May,  1844,  their  judgment  was  delivered  by 

[.'l.'i]       L(jrd  Denman,  Ch.  J.  :  — 

This  case  of  appeal  against  a  poor  rate  was  argued  in 
Michaelmas  Term  last,  and  again  on  a  concilium  in  Hilary  Term, 
and  has  been  heard  by  all  the  members  of  the  Court. 

Independently  of  certain  questions  of  detail  which  we  will  con- 
sider hereafter,  the  main  argument  of  the  appellants  was  directed 
to  .show  that  this  case  was  distinguishable  from  that  of  The  Lon- 
don and  South  "Western  Kailway  Company  (p.  651,  aiite)  in  points 
which  went  to  the  principle  of  the  judgment  in  that  case;  while 
the  respondents  contended  that  the  two  cases  were  in  principle  the 
same,  and  that  that  judgment  must  govern  the  Court  in  this.  It 
\^  necessary,  therefore,  in  the  first  place  to  compare  the  two 
cases.  If  they  shall  be  found  to  be  different  in  material  circum- 
stances, the  principle  of  that  decision  may  lead  to  a  contrary  one 
in  this ;  at  all  events,  that  decision  will  not  bind  in  the  present 
case.     If  they  shall  be  found  to  be  substantially  the  same,  it  may 
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be  necessary  to  consider  whether  our  own  reflection,  or  anything 
urged  in  these  arguments,  should  induce  the  Court  to  depart  from 
the  former  decision. 

In  that  case  the  facts  found  (and  it  must  never  be  forgotten  thnt 
the  propriety  of  a  poor  rate  can  only  be  determined  with  reference 
to  the  facts  found  to  be  actually  existing  when  it  was  made) 
were  that  the  company  *  was  in  the  sole  and  exclusive  [*  36] 
uccu])ation  of  the  railway,  warehouses,  stations,  and  land- 
ing places;  and,  being  so,  were  solely  and  exclusively  carrying 
(lu  a  large  business  as  carriers  thereon;  that,  although  the  Legis- 
lature had,  under  certain  limitations,  made  the  railway  a  high- 
way, and  given  to  all  the  liege  subjects,  under  these,  a  right  to  use 
it,  as  such,  either  as  carriers  or  for  individual  travelling,  and  in 
such  case  provided  for  the  payment  of  tolls  to  the  company,  yet, 
in  fact,  no  one  having  availed  himself  of  the  right,  nor,  as  then 
a[ipeared  to  us,  having  the  power  of  doing  so  conveniently  or  effec- 
tually, no  tolls  were  in  fact  earned.  To  this  state  of  facts,  we 
applied  the  established  principles  of  rating  —  that  the  rate  is  to  be 
on  the  occupier  in  respect  of  the  beneficial  nature  of  his  occupation, 
in  estimating  which  as  to  amount,  or,  to  put  it  in  other  words,  in 
ascertaining  how  much  net  rent  such  or  such  an  occupation  may  l)e 
expected  to  command,  parish  officers  are  to  consider,  not  drily  and 
only  what  would  legally  pass  by  a  demise  of  it,  l)ut  all  the  exist- 
ing circumstances,  whether  permanent  or  temporary,  wherevei' 
situated,  however  arising  or  secured,  which  would  reasonably 
iiitluence  the  parties  to  a  negotiation  for  a  tenancy  as  to  the  amount 
of  rent  to  be  asked  or  given.  We  therefcne  thought  it  impossible 
in  that  case  to  separate  the  three  or  four  miles  of  railway  within 
the  respondent  i)arish  from  the  whole  line  running  tlnougli  many 
other  ])arishes,  ov  that wh(de  line  from  the  wareliouses,  stations, 
and  landing  ]»la(;es,  or  these  again  from  the  peculiar  conveniences 
which  a  tenant  would  ba\c  for  (■arr3'ing  on  as  occujjier  a  lucrative 
business,  if  not  the  effective  monopoly,  which  the  provisions  of 
the  Act  appeared  to  give  to  the  occupier  for  carrying  it  on. 
What  *  imder  the  Act  was  possible  by  law,  what  in  point  [*  37] 
of  fact  might  be  in  future,  however  near,  we  thought  imma- 
terial as  to  the  principle,  though  very  fit  to  be  taken  into  account 
when  making  the  calciilation  as  to  the  ci[uantum  ;  but  in  principle 
the  parish  officers  were  to  look  to  tlie  actual  state  and  value  of  tbe 
occupation. 

vor..  XXII.  — 13 
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Ill  tlu'  ta.^n  iii)\v  luiilcr  (.'unsidciation  there  are  some  facts  entirely 
(lill'tTiMit  t'rum  tliose  we  have  just  mentioned.  The  case  finds  that 
clhcr  parties,  as  well  as  the  aiijtellants,  exercise  the  right  of  ))eing 
rarriei-s  ovi'v  various  parts  of  the  railway,  including  therein  that 
liart  of  it  which  is  within  the  respondent  i)arish;  jiroviding  for 
tiieni.selves,  independently  of  the  company  (suhject,  however,  to  its 
control  under  the  Acts  of  Parliament),  carriages,  fuel,  and  all  other 
things  necessary  and  convenient  for  conveyance  of  passengers  and 
goods,  and  se\)arate  stations,  and  the  needful  branches  into  or 
communications  with  the  railway.  These  make  profits  of  their 
carrying  trade,  as  do  the  appellants,  and  pay  them  the  tolls  wdiich 
they  have  fixed  under  the  powers  given  them  by  their  Acts.  Be- 
sides these,  another  class  of  carriers  hire  from  the  appellants 
'•ngiues  and  the  use  of  stations,  landing  places,  &c. ,  but  find  their 
own  carriages;  these  also  make  profits  of  their  carrying  trade  on 
the  railway,  and  pay  to  the  appellants  both  tolls  and  a  comjien- 
sation  for  the  use  of  the  engines,  stations,  and  other  accommoda- 
tions provided  for  them. 

As  the  appellants  receive  tolls  from  these  two  classes  of  car- 
riers in  respect  of  the  goods  and  passengers  conveyed  by  them  on 
the  railway,  so  they  keep  an  account,  as  directed  by  their  Act,  of 
the  tolls  which  would  have  been  produced  by  their  own  convey- 
ance of  such  goods  and  passengers,  if  not  upon  their  own 
[*38]  account.  These,  *  with  the  compensation  above  mentioned, 
form  the  total  produce  of  the  land,  which  the  company,  if 
not  carriers,  or  a  lessee  of  the  railway  carrying  on  no  traffic 
upon  it,  would  receive;  and  upon  the  aggregate  of  these  alone, 
after  due  deductions  made,  the  company  contend  that  the  rate 
•jught  to  be  imposed.  We  understand  them,  though  it  is  not  pre- 
cisely so  stated,  to  admit  the  principle  of  considering  the  whole 
line  as  entire,  and  to  arrive  at  the  exact  sum,  at  which  they  con- 
lend  the  rate  in  the  respondent  parish  should  be  fixed,  by  a  mileage 
division  of  the  whole  length;  a  principle  very  convenient  in 
itself,  and  rightly  adopted  by  consent. 

It  is  unnecessary  after  this  statement  to  point  out  the  difference 
in  fact  between  the  two  cases.  But  we  cannot  perceive  how  this 
difference  bears  upon  the  principle  on  which  the  present  rate  is  to 
be  examined,  or  which  governed  the  Court  in  the  former  decision. 
For  that  proceeded,  not  upon  speculations  as  to  what  might  be 
in  future,  Init  exyjressly  on  the  then  existing  state  of  facts.      Each 
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of  the  two  companies  must  be  rated  in  respect  of  the  occupation  of 
the  land;  one  of  them  derives  no  benefit  from  that  occupation 
except  by  carrying  on  upon  the  bind  the  business  of  conveying 
goods  and  passengers;  the  division  of  that  profit  into  tolls  and 
fares  we  think  merely  nominal ;  the  other,  in  addition  to  this 
mode  of  profitably  occupying,  also  derives  a  profit  from  allowing 
others  to  carry  goods  and  passengers  on  the  land  also ;  and  this 
latter  profit  is  properly  called  tolls.  Still  in  both  the  inquiry 
must  be  t^e  same :  —  what  is  the  value  of  the  occupation,  from 
whatever  source  derived?  In  neither  can  the  profits  of  trade,  as 
such,  be  brought  into  the  rate;  but,  if  the  ability  to  carry  on  a 
gainful  trade  upon  the  land  adds  to  the  value  of  the  land, 
that  value  *  cannot  be  excluded  merely  because  it  is  refer-  [*  39] 
able  to  the  trade.  Suppose  a  house  occupied  by  a  private 
family  to-day,  which,  having  great  advantages  of  situation  for  the 
purposes  of  trade,  is  turned  into  a  shop  to-morrow,  and,  in  conse- 
([uence,  lets  for  double  or  treble  the  former  rent ;  would  not  the 
rate  be  properly  increased  in  proportion  ?  Could  it  be  objected 
that  to  do  so  was  to  rate  the  profits  of  trade  ?  Again,  supposing 
that  the  occupier  was  to  let  out  different  rooms  to  other  persons 
cai./ing  on  the  same  trade  as  himself,  and  this  mode  of  occupying 
was  still  to  increase  the  value  of  the  house  to  let;  would  this  at 
all  vary  the  principle  on  which  he  was  rated,  though  it  might 
increase  the  quantum?  Or,  lastly,  supposing  that,  instead  of  this 
species  of  underletting  being  at  the  option  of  the  occupier,  all 
persons  using  the  same  trade  had  a  right  by  some  statute,  under 
("crtain  restrictions,  to  carry  it  on  in  the  different  rooms  of  the 
house,  paying  a  large  compensation  to  the  occupier,  would  not  tlie 
principle  of  the  rate  be  still  the  same  ?  Would  it  be  material  to 
inquire  how  the  occupation  became  more  valuable,  except  it  might 
be  for  making  greater  or  less  deductions,  which  the  nature  of  the 
occupation  might  make  just  ?  We  may  all  remember  when  the 
huge  premises  in  Soho  Square,  now  used  as  a  bazaar,  were  occupied 
as  private  residences.  The  present  mode  of  occupation  probaljly 
increases  the  rent;  but  whether  one  man,  being  the  tenant,  alone 
carried  on  the  various  trades  now  exercised  there,  or  sold  goods 
himself  at  part  of  the  stands  and  let  out  the  others,  and  so  de- 
rived his  profit  in  part  directly  from  trad(!,  in  part  from  the  rent 
paid  him  l)y  traders,  or  let  out  all  the  stands  and  so  earned 
510  profit  but  from   the   rents   paid   him  by  traders,   the  result 
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[*  40j  wttuld  1)1",  in  cilhei'  case,  exactly  *  the  .stunc ;  tlic  overseers 
ooulil  »'uly  iii(|uire  what  was  the  fair  rateable  value  of  Imild- 
iugs  so  occupied.  Noi-,  as  we  have  said  before,  could  thc'iinjiiii  v 
be  at  all  alVected,  if  the  occupier  of  the  bazaar  held  it  under  some 
statuahle  licence,  which  ccjmpelled  him  to  allot  his  stands  to  all 
^tei-sons  payin^i,'  certain  rents  and  submitting  to  certain  regulations. 
]«ut  it  is  said  that  in  the  cases  supi)osed  all  is  referable  to  the 
occuitation  under  the  supposed  lease :  that  conveys  the  exclusive 
dominion ;  and  thence  How  entirely  the  means  of  mttking  the 
proHt.s.  We  have,  in  trutli,  already  given  the  answer  to  this;  but 
it  will  be  i)lainer,  if  it  be  observed  that  there  is  a  fallacy  in  con- 
founding that  which  the  lease  conveys  a  legal  title  to,  and  that 
which  it  gives  the  lessee  the  means  of  doing  or  enjoying.  ^No 
two  tilings  can  be  more  distinguishable ;  and  it  is  the  latter  which 
regulates  the  rent  a  tenant  will  give,  and  not  the  former.  8up- 
l)0.se  two  estates  of  equal  .size  and  in  all  respects  of  equal  fertility ; 
hut  one  is  surrounded  by  excellent  roads,  or  has  a  canal  near  to  it, 
or  is  near  to  a  large  market,  and  the  other  is  without  these  advan- 
tages; of  course  the  rent  and  the  rateable  value  of  the  one  will 
be  larger  .than  the  other;  yet  the  tenant  would  take  no  more  ])y 
the  lea.se  of  the  one  than  of  the  other ;  the  lease  would  give  him  no 
legal  title,  which  he  had  not  before,  to  use  the  roads,  the  canal, 
or  the  market.  Or  suppose  a  more  peculiar  case  :  A. ,  the  owner 
and  occupier  of  Blackacre,  and  having  the  command  of  a  stream  of 
water  which  he  can  turn  over  Whiteacre,  on  that  account  desires 
to  rent  it ;  to  him  it  will  be  more  valuable  than  to  any  other 
occupier,  because  he  can  fertilize  it  at  little  expense ;  he  will 
therefore  give  a  larger  rent  than  any  other  pei'son ;  yet  by 
[*41]  *  the  lease  he  would  take  no  more  than  any  other  person, 
though  he  ought  undoubtedly  to  pay  a  higher  rate.  Apply 
the  principle  of  these  cases  to  the  railway  of  the  appellants.  It 
is  quite  true  that,  if  they  were  to  let  it  to  a  tenant,  the  le.tse 
would  convey  the  land  and  railway  only,  and  give  a  title  to  the 
tolls  only  ;  but  the  lessee  would  undoubtedly  consider  the  facilities 
and  advantages  which  the  occupation  as  tenant  would  afford  him 
for  carrying  on  a  lucrative  trade  as  carrier;  and,  in  whatever  pro- 
portion that  consideration  would  increase  his  rent,  in  the  same, 
after  due  allowances,  would  his  rate  be  raised  also. 

Two  propositions  are  ecjually  true,  that  the  rate  is  not  to  be  im- 
posed in  respect  of  the  profits  of  trade,  and  that  it  is  to  be  inij^oscd 
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in  re.spect  of  the  value  of  the  occupatiou ;  and  two  propositions 
that  are  true,  and  applicable  to  the  same  subject-matter,  cannot  be 
inconsistent;  and  we  think  the  respondents  in  the  present  case, 
by  the  scheme  they  propose,  have  shown  that  they  are  not  so.  The 
gross  yearly  receipts  of  the  company  as  occupiers  of,  and  carriers 
on,  the  railway  must  at  least  include  the  proper  subject-matter 
of  the  rate.  They  have,  therefore,  taken  a  sum  agreed  to  represent 
them  as  the  first  point  to  start  from.  They  then  assume  an 
amount  of  capital  employed  in  the  trade,  and  deduct  from  the 
former  sum  two  percentages  on  the  latter  for  the  interest  of  this 
capital  and  the  profits  which  ought  to  be  made  on  it,  and  a  third 
for  the  depreciation  of  stock  beyond  usual  repairs  and  expenses ; 
fourthly,  they  deduct  from  tlie  gross  receipts  the  annual  costs  of 
conducting  the  trade;  fifthly,  they  deduct  the  annual  value  of  all 
the  land  occupied  by  stations,  &c. ,  and  elsewhere  rated; 
and,  sixthly,  a  sum  per  mile  for  the  reproduction  *  of  rails,  [*  42] 
chairs,  sleepers,  &c.  These  deductions,  taken  together, 
seem  to  us  to  include  whatever  is  ])roperly  referable  to  the  trade, 
and  distinguishable  from  the  increased  value  which  that  trade 
gives  to  the  land.  We  do  not  now  speak  of  the  amounts  alh)wed 
under  each  item  ;  and  we  decline  to  give  any  opinion  on  this  jjoint, 
which  is  properly  for  the  Sessions  ;  but,  if  these  are  the  proper 
heads  of  deduction,  then  the  residue  must  represent  the  value  of 
the  occupation ;  and,  if  so,  this  alone  is  brought  into  the  rate,  and 
the  iH'otits  of  trade  are  excluded.  Accordingly  the  Sessions  lia\e 
found,  as  an  inference  from  the  facts,  tliat  the  residue  is  the  sum 
which  a  tenant  from  year  to  year  might  reasonably  be  expected  to 
give  for  tlie  railway  and  corporeal  hereditaments  now  occui)ied  by 
the  company  in  connection  with  the  railway,  exclusive  of  the 
stations  and  other  buildings  rated  separately,  such  tenant  being 
assuuKid  to  have  the  same  and  no  other  power  of  using  the  vail- 
way,  tlie  same  and  no  other  advantages  and  privileges,  as  the 
company  now  possess.  If  the  deductions  exhaust  that  })ortioii  of 
receipts  referable  to  trade,  the  inference  of  the  Sessions  is  fair. 
If  the  advantages  and  privileges  which  the  com])aiiy  i)ossess  are 
attributal)le  to  tlieir  occupation  and  would  pass  with  it,  their  as- 
sumption is  well  founded.      We  agree  with  them  in  both. 

The  appellants,  however,  contend  that,  even  if  the  ])rin(nple  of 
tiie  rate  be  fair,  some  reasonable  deductions  are  omitted.  AV(; 
Imve  used  tlie  sufficiency  of  the  deductions  made  as  a  mode  of  try- 
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ing  the  piinciplo;  but  the  objection  of  the  appellants  now  to  be 
I on.^ideivd  its  one  of  detail.  The  only  instance  which  they  specify 
anil  rely  on  is  that  an  allowance  ought  to  be,  and  is  nijt,  made  for 

goiid-will.  We  presume  by  this  is  meant  tliat  a  person, 
[*  4.*i]    *  bargaining  with  the  company  to  become  their  yearly  tenant 

of  the  railway  in  the  expectation  of  succeediug  to  their  trade 
as  a  probable  consequence  of  succeeding  to  their  occupation,  would 
properly  be  called  on  to  pay  them  something  for  the  good-will  of 
tliat  trade ;  and  that  this  would  be  in  the  nature  of  an  outgoing,  a 
deduction  from  profits.  This  objection  appears  capable  of  two 
answers :  the  first  and  a  decisive  one  is,  that  the  purchase  of 
good-will  implies  that  a  trade  is  sold;  that  the  company  are  to  be 
bound  to  surrender  their  trade  to  the  lessee,  and  no  longer  to  be 
caiTiers  on  the  line ;  but  the  calculation  of  the  Sessions  proceeds 
on  no  such  supposition;  all  those  special  advantages,  indeed,  for 
carrying  it  on,  which  the  occupation  gives  them,  whatever  they 
may  l)e,  they  must  necessarily  surrender ;  but,  the  moment  they 
had  leased  the  railway,  they  would  become  a  part  of  the  public  and 
have  the  right  to  cany  on  their  trade,  retaining  all  the  good-will, 
with  all  those  advantages  w^hich  the  statutes  have  carefully  reserved 
for  the  public.  Secondly,  though  the  supposition  of  a  tenancy  is 
to  be  made,  yet  what  the  incidents  of  the  tenancy  must  be  as  to 
actual  terms  and  allowances  must  be  determined,  for  the  purpose 
of  fixing  the  amount  of  the  rate,  by  the  actual  state  of  things ;  for 
this  supposition  of  a  tenancy  is  only  a  mode  of  ascertaining  the 
existing  value  of  the  occupation  to  the  existing  occupier.  Now 
here  there  is  no  tenancy  in  fact ;  no  good-will  is  in  fact  paid  for, 
and,  therefore,  no  deduction  ought,  in  fact,  to  be  made  on  account 
of  its  price. 

Again,  it  is  contended  that  the  existing  facts  of  this  case  show 

the  unreasonableness  of  the  rate.  The  carrying  trade  of 
[*44]   the  company  goes  beyond  their  own  line  *  upon  the  railways 

of  other  sets  of  proprietors ;  but  the  receipts  arising  from 
this  have  been  excluded  from  the  rate ;  this,  it  is  said,  is  incon- 
sistent. How  can  the  profits  which  the  same  engine  earns  by 
drawing  goods  over  one  mile  be  of  a  difit'ereut  character  from  those 
which  it  earns  in  the  same  employ  over  the  next  mile  ?  So  far 
from  there  being  any  inconsistency  in  this,  it  is  necessarily  in- 
volved in  the  principle  on  which  the  rate  rests,  that  the  distinction 
can  be  made,  and  has  been  made,  is  no  slight  proof  of  the  sound- 
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ness  of  that  principle.  The  moment  that  the  engine  leaves  the 
railway  of  the  company,  what  it  earns  ceases  to  have  any  connec- 
tion with  their  occupation  of  the  railway ;  it  may  and  of  course 
does  increase  the  value  of  the  occupation  of  that  other  'line  on 
which  it  then  works,  and  will,  of  course,  in  the  shape  of  toll, 
})roportionably  increase  the  rate  which  the  occupier  will  pay  ;  but, 
if  it  were  allowed  to  swell  the  charge  on  the  company,  it  could 
only  do  so  in  respect  of  the  profits  of  trade  ;  and  these  our  principle 
excludes. 

But  it  is  said,  lastly,  that  this  principle  works  injustice  be- 
tween the  company  and  those  other  corporations  or  individuals  who 
carry  on  their  line.  Their  engines  and  their  trade,  it  is  said,  pay 
nothing  to  the  poor  rate  directly,  and  indirectly  only  in  respect  of 
their  toll,  which  may  be  supposed  to  be  calculated  so  as  to  bear 
its  own  rate ;  whereas  the  company  pay  both  on  their  tolls  and 
their  fares.  Colour  is  given  to  this  objection  from  the  fact,  which 
might  seem  to  explain  it,  that  the  company  fill  two  characters  ; 
the  other  parties  one  only.  But  the  proper  answer  is  a  denial  of 
the  fact ;  the  company  do  not  pay  directly  or  indirectly  on 
their  fares;  *  they  pay  only  on  the  increased  value  of  their  [*45] 
occupation  of  land  occasioned  by  whatever  circumstances. 
If  a  trader  should  underlet  to  a  lodger  a  room  in  his  house  in 
which  he  drove  the  most  profitable  trade  imaginable,  such  lodger 
would  pay  no  poor  rate  at  all ;  but,  as  the  trader  would  proportion 
the  rate  at  which  he  let  the  lodgings  to  the  advantage  which  sucli 
Lidger  derived  from  them,  the  total  rent  which  the  trader  wM)uld 
pay,  and  the  rate  which  would  be  imposed  on  him,  would  l)e 
proportionately  increased;  but  could  he  complain  of  any  injustice, 
or  say  that  he  carried  on  his  own  trade  in  the  residue  of  the  house 
to  a  disadvantage,  because  in  his  rate  the  value,  which  his  trade  so 
carried  on  in  the  residue  gave  to  his  occupation,  was  also  taken 
into  the  account  in  fixing  the  quantum  of  the  rate?  Yet  those 
parties  who  carry  on  a  trade  upon  the  company's  line  are,  in  effect, 
V)ut  in  the  nature  of  lodgers  or  parties  enjoying  a  profitable  ease- 
ment on  tlie  line,  and,  by  the  consideration  they  pay,  increasing 
its  general  value. 

In  the  examination  whicli  this  case  has  compelled  us  to  make, 
we  have  necessarily  been  led  into  a  reconsideration  of  the  principles 
on  which  the  decision  in  the  case  of  the  South  Western  Railway 
proceeded.      That  decision  was  n<tt  directly  im])ugned  in  the  argu- 
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iiu'iit ;  l»u(  the  distiiu-tinii  of  ract  relied  on  has  ajijieaivd  id  \is,  uii 
fxamination,  so  iinsid)8tanlial,  that  it  was  nec'es.saiT,  in  order  to  a 
decision  against  this  rat^',  to  examine  the  princi})le  on  which  tliat 
was  upliehl :  and,  in  a  matter  of  such  vast  importance  and  such 
apjiarent  novelty,  where,  too,  the  decision  of  this  Comt  cannot  be 
revicweil  in  a  Court  of  error,  we  were  not  unwilling  again  to  ex- 
amine the  question. 
[*  46]  *  ITpon  the  whole,  we  are  satisfied  with  the  decisiou  of 
the  Sessions.  It  appears  to  us  founded  on  a  just  applica- 
tion of  established  principles,  in  accordance  with  several  decided 
cases  and  conflicting  with  none.  Our  judgment,  therefore,  will  be 
for  the  respondents.  Order  of  ^essioiu  confirmed. 

Reg.  V.  The  London,  Brighton,  and  South  Coast  Railway  Company. 

Reg.  V.  The  South  Eastern  Railway  Company. 
Reg.  V.  The  Midland  Railway  Company. 

1.')  Q.  B.  .31.V.368  (•^.  c.  20  L.  J.  M.  C.  124  ;   1.5  Jur.  .372). 

Railway.  —  Ihituu/.  —  Parochial  Principles.  —  Mileage  Principles  rejected. 
|[.313j  1 .  Wlieie  a  railway  passe.s  through  several  parishes,  the  poor  rate  to  be 
imposed  in  respectof  it,  in  any  one  pari.sh,  ought,  under  statutes  43  Eliz. 
c.'2,  s.  1.  and  0  &  7  Will.  IV.  c.  96,  s.  1,  to  be  calculated  on  the  parocliia; 
principle :  that  is,  on  the  gross  profits  earned  by  so  much  of  the  railway  as  lies 
within  the  parish,  deducting  therefrom  the  expense  incurred  in  respect  of  that 
portion  of  the  railway,  when  such  profits  and  deductions  can  be  ascertained: 
and  not  on  the  mileage  principle,  that  is,  by  deducting  the  expense  of  the 
whole  line  fiom  the  gross  profits  of  the  whole  line,  and  assessing  at  a  sum 
bearing  the  same  jiroportion  to  the  remainder,  .so  ascertained,  as  the  length  of 
the  railway  within  the  pari.sh  does  to  the  length  of  the  whole  line. 

2.  A  deduction  from  the  gi'oss  profits  ought  to  be  allowed  in  respectof  the 
average  annual  depreciation  of  the  permanent  way.  though  no  sum  is  annu- 
ally set  apart  for  the  purpose  of  repairing  it. 

3.  By  a  statute,  local  and  personal,  publijc,  it  was  enacted  that  each  of  two 
railway  companies.  L.  and  S.,  should  have  the  free  use  of  a  given  portion  of 
the  other's  line.  The  portions  of  the  respective  lines  lay  in  different  par- 
ishes. Held,  that  each  company  was  to  be  rated  for  the  value  of  the  given 
}Kjrtion  of  its  own  line,  at  the  amount  which  the  other  would  have  had  to  pay 
if  it  had  hu"ed  the  right  of  using  such  portion,  and  that  no  deduction  was  to 
be  made  for  a  supposed  rent  paid  for  the  corresponding  easement  on  the  other's 
line. 

4.  By  a  railway  -Act,  the  company  were  bound  to  make  up  account-  of  re- 
ceii)ts  and  expenses  every  30th  June  and  31.st  December,  and  lay  them  before 
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tln^  pruprietors ;  and  separate  accounts  of  rates  and  tolls,  for  cases 
wliere  the  company  were  and  were  not  *  carriers,  were  to  be  kept  [*ol4] 
which  might  be  inspected  by  the  officers  of  the  parishes  through  whicli 
the  line  passed.  The  company  made  up  accounts  to  oOth  June.  In  the  Novem- 
ber of  the  first  year  a  poor  rate  was  laid.  Between  those  days  the  working  ex- 
penses increased.  Held,  that  the  parish  officers,  having  ascertained  this  fact, 
■ouglit  to  take  it  into  consideration  in  making  the  assessments,  and  that  the 
company  were  not  precluded  from  insisting  upon  it,  either  by  the  above  pro- 
visions or  by  sect.  107  of  The  Railway  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20). 

The  three  cases  —  Reg.  v.  London,  Brighton,  &  South  Coast  Rg. , 
Reg.  V.  South  Eastern  Rg.  Co. ,  and  Reg.  v.  Midland  Rg.  Co. ,  in 
the  two  former  of  which  judgment  was  reserved  until  the  last 
had  been  considered  —  were  appeals  against  rates  for  the  parishes 
of  Croydon  (Surrey),  Westbere  (Kent),  and  Basford  (Nottingham), 
made,  respectively,  subject  to  the  opinion  of  the  Court  on  the 
following  cases  :  — - 


Reg.  V.  The  London,  Brighton,  and  South  Coast  Railway  Company. 

The  London,  Brighton,  and  South  Coast  Eailway  Company  was 
established  under  the  name  of  The  London  and  Brighton  Kail  way 
Company,  by  Act  of  Parliament  passed  7  Will.  IV.  &  1 
Vict.,  which  authorised  *  them  to  make  a  railway  to  com-  [*  315] 
mence  by  a  junction  with  a  certain  then  intended  railway 
called  The  London  and  Croydon  Eailway  at  or  near  Sellhurst 
farm  in  the  parish  of  Croydon,  and  to  pass  thence  to  Brighton  ; 
and  also  to  make  a  branch  railway  to  Shoreham,  another  branch 
railway  to  Newhaven,  and  another  branch  railway  to  Lewes. 

Before  the  passing  oi;  that  Act,  an  Act  had  been 
ol)tained  *  by  The  South  Kastern  Eailway  Company,^  |"*.'')16] 
whereby  that  company  was  established,  and  empowered  to 
make  a  railway  from  The  London  and  Croydon  Eailway  to  l)ov(;r, 
the  linf  of  which  last-mentioned  railway  was  to  pass  for  a  consid- 
eralile  distance  in  a  direction  nearly  parallel  to  and  approaching 
the  line  ot:  The  London  and  Brighton  Eailway  as  authorised  by 
tlu'  Hrst-mentioned  Act.  And  a  [irovision  was  iiitr(Hliic(Ml  into 
tlie  first-mentioned  Act  that,  if  The  South  Eastern   Ilailway  ('om- 

'   G  &  7  Will.  I\'.  c.  Ixxv.  (lorjtl  ami  i)i>:-      Dover,  tn  he  calkMJ  'Tlic   South  Kastern 
suiial,  pnlilic),  "  fur  ni:ikiiiL''a  railway  friuii      Kailwa}.'  '' 
'i'he    Lundoii    and     (,'r<pMi"i:     i;;i;l\v::\'    to 
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pany  sliould  within  twn  years  obtain  powers  to  divert  their  inil- 
way,  so  that  the  saiiie  shduld  form  a  junction  witli  The  London 
and  Brighton  Kaihvay  at  any  point  upon  or  to  tlie  northward  ol'  a 
place  called  Earlswood  Common  in  the  county  of  Surrey,  Tlie 
London  and  r>rigliH)n  Ixailway  Company  was,  on  such  payment  as 
therein  mentioned,  to  transfer  to  The  South  Eastern  IJailway 
Company  so  much  of  The  London  and  Brighton  Eailway,  and  the 
works,  &c. ,  as  should  be  at  or  to  the  nortliward  of  the  point  at 
which  the  junction  of  The  South  Eastern  llailway  with  The 
London  and  Brighton  Eailway  should  be  authorised  to  be  made. 

Before  the  expiration  "of  the  said  period  of  two  years,  viz.,  on 
*J.")th  April,  1839,  an  agreement  was  entered  into  between  The 
London  and  Brighton  Eailway  Company  and  The  South  Eastern 
Eailway  Company,  by  which  it  was  (amongst  other  things)  agreed  : 
That,  if  Parliament  should  grant  a  diversion  of  the  South  Eastern 
Eailway  so  that  it  should  form  a  junction  with  The  London  and 
Brighton  Eailway  at  any  point  upon  or  to  the  northward  of 
[*317]  Earlswood  Common  aforesaid,  The  South  Eastern  *  Eail- 
way Company,  in  lieu  of  being  entitled  to  so  much  of  Tlie 
London  and  Brighton  Eailway  as  should  be  to  the  northward  of 
tlie  point  of  junction  between  The  London  and  Brighton  Eailway 
and  The  South  Eastern  Eailway,  was  to  be  entitled  to  an  absolute 
transfer  to  themselves  of  the  southern  moiety  (to  be  ascertained 
by  exact  measurement  of  the  portion)  of  The  London  and  Brighton 
Eailway  lying  between  the  proposed  points  of  junction  thereof 
with  The  London  and  Croydon  Eailway,  and  with  The  South 
Eastern  Eailway,  respectively,  and  of  all  stations,  works,  i^^-c.  : 
and  that,  from  and  after  the  transfer  to  The  South  Eastern  Eail- 
way Company  of  the  said  southern  moiety  of  the  line  of  The 
London  and  Brighton  Eailway  between  such  points  of  junction  as 
aforesaid,  and  if  the  authority  of  Parliament  should  be  obtained 
(mabling  the  said  companies  to  enter  into  agreements  respecting 
tlie  use  by  them,  respectively,  of  their  several  lines  within  the 
said  points  of  junction,  all  the  traffic  of  The  South  Eastern  Eail- 
way Company  passing  in  the  carriages  and  trains  of  the  same 
company  (or  of  the  lessee  or  lessees  of  the  said  company,  to  whom 
they  .should  let  the  whole  of  their  said  railway),  should,  in  consid- 
eration of  the  similar  liberty  and  exemption  next  thereinafter 
secured  to  The  London  and  Brighton  Eailway  Company,  be 
allowed    to  pass  to  and    from   the   junction  of    The  London  .and 


!!.  C. 

VOL. 

XXII.] 

SECT 

'.  II.  — 

EATEABLE    VALUE. 

683 

No, 

.  13.- 

-  Reg.  V. 

London, 

Brighton,  and  South  Coast  By. 

Co., 

,  15Q. 

B. 

317 

-319. 

Brighton  Eailway  with  The  London  and  Croydon  Eailway  over  the 
portion  of  The  London  and  Brighton  Eailway  which  should  con- 
nect such  junction  with  The  South  Eastern  Eailway,  without  pay- 
ment of  any  tolls  or  compensation  to  The  London  and  Brighton 
Eailway  Company  in  respect  of  such  passage;  and,  in  considera- 
tion thereof,  all  the  traffic  of  The  London  and  Brighton 
Eailway  Company,  *  passing  in  the  carriages  and  trains  of  [*  ;J18] 
the  same  company  (or  the  lessee  or  lessees  of  the  said  com- 
pany to  whom  they  should  let  the  whole  of  their  said  railway), 
should  be  allowed  to  pass  over  the  portion  of  The  London'  and 
Brighton  Eailway  which  should  be  transferred  to  The  iSouth 
Eastern  Eailway  Company  according  to  the  foregoing  provisions, 
without  payment  of  any  tolls  or  compensation  to  The  South  East- 
ern Eailway  Company  in  respect  of  such  passage ;  but  such  traffic 
of  each  of  the  said  companies  should  be  carried  on  without  wilful 
damage  to  the  works  of  the  other,  and  subject  to  sucli  general 
regulations  as  should  have  been  made  by  such  other  company  for 
regulating  the  traffic  upon  their  railway,  and  to  such  regulations 
as  should,  from  time  to  time,  be  made  by  the  said  companies 
jointly,  relating  to  the  premises;  or  that  such  arrangement  should 
be  made  between  the  said  companies  under  the  authority  of  Parlia- 
ment as  should  most  nearly  carry  into  effect  the  last  foregoing 
agreements,  without  prejudice  to  the  rights  of  the  said  companies 
or  eitlier  of  them  to  recover  any  tolls  or  other  compensation  from 
any  other  company  or  party  or  parties  using  the  railroads  or  either 
of  them ;  and  that  each  company  should  keep  the  road  which 
should  be  vested  in  themselves,  according  to  tlie  said  agreement, 
and  tlie  works  connected  therewith,  in  sufficient  repair  and  condi- 
tion, at  their  own  costs;  provided  that  no  lessee  of  either  of  the 
said  companies  should  be  entitled  tf)  the  privilege  aforesaid  so 
long  as  such  lessee  should  Ije  in  any  way  interested  as  ^jvoprietor, 
lessee,  or  otherwise,  in  any  otlier  railway  or  portion  of  any  othi^r 
railway  communicating  with  The  South  Eastern  Railway  or  The 
London  and  Brigliton  Eailway,  except  as  a  shareholder  only. 

*  An  Act  of  Parliament  1  was,  at  the  time  of  making  this    [*  ?)]  0] 
agreement,  before  Parliament,  and  was  shortly  afterwards 
passed  into  a  law,  whereby  Tlio  South  Eastern  Eailway  Compauy 

'  2  &,  .'?  Vict.  c.  Ixxix.  (local  and  per-  stoiio,  in  the  county  of  Kont,  so  as  to  join 

sonal,   pnblic),  "to  alter  and  divert  tlie  Tlie  London  ami  Brij^liton  Railway  at  or 

line  of  The  South  Kastcrn   Railway,  from  near  l^'(lstoIle  Hill,  in  the  parish  of  HpI- 

£1  point  thereon  in  theparisli  of  Chiddiii;;-  ;:.ite  in  the  county  of  Surrey." 
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woiv  einpowerod  to  divert  their  railway  so  as  to  form  a  junction 
\\'\l\\  The  London  and  Brighton  Railway  at  the  point  called  Earls- 
wood  Common  ;  and  (after  repealing  the  provision  contained  in.  the 
fi>rmer  Act  as  to  the  transfer  to  The  South  Eastern  IJailway  Coiii- 
jtany  of  so  much  of  The  Loudon  and  Brighton  Eailway  as  lay  to 
the  north  of  the  said  point  of  junction)  The  South  Eastern  TJail- 
way  Company  were  empowered  to  purchase,  and  The  London  and 
Brighton  Railway  Company  were  empowered  to  sell  and  transfer 
to  the  former,  upon  the  terms,  and  subject  to  the  provisions  and 
restrictions  thereinafter  contained,  one  moiety  (to  be  ascertained 
bv  exact  longitudinal  measurement,  and  whieli  should  bo  neaiest 
to  the  point  of  junction,  thereby  authorised  to  be  made,  of  The 
South  Eastern  Eailway  with  The  London  and  Brighton  liailway), 
or  such  other  part  as  should  be  determined  upon  for  that  pur|iose 
by  any  agreement  of  both  the  said  companies  under  their  common 
seals,  of  all  that  portion  of  The  London  and  Brighton  Eailway 
which  lay  or  would  lie  between  the  point  of  junction  thereliy  au- 
thorised to  be  made  thereof  with  The  South  Eastern  Eailway,  and 
the  point  of  junction  of  The  London  and  Brighton  Eailway  with 
.  The  London  and  Croydon  Eailway,  and  all  stations,  lands, 
[*  320]  works,  &c. ,  belonging  *  to  or  held  for  the  purposes  of  the 
portion  of  railway  which  should  be  so  purchased,  pro- 
vided the  said  South  Eastern  Eailway  Company  declared  their 
option  to  make  such  purchase  by  such  notice  as  therein  mentioned. 
And,  by  another  clause  in  the  same  Act,  it  was  enacted  that,  fiom 
and  after  the  transfer  to  The  South  Eastern  Eaihvay  Company  of 
the  said  moiety  or  other  part  which  should  be  traiisferred  to  them, 
under  the  authority  of  that  Act,  of  the  line  of  The  London  and 
Brighton  Eailway  between  such  points  of  junction  as  aforesaid, 
it  .'ihould  be  lawful  for  the  said  two  companies,  from  time  to  time, 
to  carry  into  effect  any  agreements  between  them  respecting  the 
use  by  them  respectively  of  the  line  lying  l)etween  the  said  two 
points  of  junction,  and  the  proportion  or  manner  in  which  they 
should  be  respectively  entitled  to  the  tolls  arising  from  the  same 
line,  or  other  moiety  or  se])arate  part  thereof,  and  to  receive  and 
recover  such  tolls,  or  to  remit  the  same,  respectively,  as  between 
themselves,  according  to  any  such  agreement,  without  prejudice 
to  the  tolls  or  rates  which  they  respectively  were  or  should  or 
would  be  authorised  to  receive  from  any  other  parties  in  the 
absence  of  any  such  agreement. 
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(Copies  of  the  Acts  of  Parliament,  and  of  the  agreement  of  25th 
April,  1839,  were  made  part  of  the  case.) 

The  South  Eastern  Kailway  Company  thereupon  purchased  and 
I  took  from  The  London  and  Brighton  Kailway  Company  the  south- 
ern moiety  of  tlie   portion  of  The  London  and  Brighton  Railway 
lying  between  the  said  points  of  junction  thereof  witli  The  Lon- 
i  don  and  Croydon  Railway,  and  with  The  South  Eastern  Railway, 
[  respectively :   and,   from    that   time,   the  right    (provided 
by  the   agreement   of   the    25th    April,   1839),   *  f or   the   [*321] 
i  traffic  of  each  company  to  pass  without  payment  of  toll  over 
1  the  moiety  belonging  to  the  other  company  of  the  said  portion  of 
j  railway  lying  between  the  said  two  points  of  junction,  has  been 
(carried  out  in  practice;   the  traffic  of  The  London  and  Brighton 
I  Railway  Company,  until  it  became  amalgamated  with  The  London 
land  Croydon    Railway  Company  and    acquired   the   title  of   The 
i  London,   Brighton,   and  South  Coast  Railway  Company,   and  the 
j  traffic  of  the  said  amalgamated  company  since  that  time,  passing 
I  in  the  carriages  and  trains  of   the  said  companies,  respectively, 
lover,  and  using,  the  southern  moiety  of  that  portion  of  the  line 
iwitliout  paying  any  toll  or  compensation  to  The  South   Eastern 
Railway  Company ;  and  the  traffic  of  The  South  Eastern  Railway 
Coiiipany  in  like  manner  passing  in  the  carriages  and  trains  of 
that  company  over,  and  using,  the  northern  moiety  of  that  por- 
tion of  the  line  without  paying  any  toll  or  compensation  to  The 
London  and  Brighton  Railway  Company,  or  to  the  London,  Brigli- 
ton,  and  South  Coast  Railway  Company. 

Two  miles  and  sixty-four  chains  of  the  northern  moiety  of  tlie 
portion  of  the  line  of  railway  between  the  said  two  points  of 
junction  are  situate  within  tlie  parish  of  Croydon.  No  part  of 
the  southern  moiety  of  the  portion  of  the  line  of  railway  between 
the  said  two  points  of  junction  is  situate  within  the  parish  of 
Croydon. 

Independently  of  and  besides  tlie  reciprocal  right  of  the  two 
companies  to  have  their  traffic  so  pass  over  the  portion  of  the  rail- 
way lying  between  the  said  two  points  of  junction  without  })ay- 
ment  of  any  toll  or  other  compensation,  The  London  and  Brighton 
Railway  Company  before  the  said  amalgamation,  and  T\\v.  Loudon, 
Brighton,  and  South  Coast  Railway  Company  since  that 
*time,  have  paid,  and  the  latter  company  still  pay,  a  [*  322] 
money  toll  to  The  South  Eastern  liailway  Company  for 
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the  privilege  of  using  a  certain  other  portion  of  The  South  Easiein 
llaihvay  not  in  the  parish  of  Croydon;  and,  on  the  other  hand, 
The  South  Kastern  Kaihvay  rumpany,  before  the  said  amalgama- 
tion, paid.lo  Tlie  Lontkm  and  Cruydon  liailway  ('(>m[)anv,  and, 
since  thai  lime,  liave  paid  and  still  pay  to  The  London,  Ihigliton, 
and  South  Coast  Kailway  Company,  a  money  toll  for  using  another 
portion,  consisting  of  seven  miles  and  forty-two  chains,  of  their 
railway  not  comprised  within  the  terms  of  the  Act  of  Parliament 
•2  S: 'S  Vict.  c.  Ixxix.,  or  the  agreement  of  25th  April,  1839;  and 
of  which  portion  one  mile  and  eighteen  chains  are  within  the 
parish  of  Croydon. 

The  London  and  Brighton  liailway  Company  afterwards  obtained 
Acts  of  Parliament  authorising  them  to  construct  certain  other 
branch  railways  communicating  with  their  main  line ;  that  is  to 
say,  a  branch  railway  from  Chichester  to  Havant ;  a  Ijranch  rail- 
way from  Croydon  to  Epsom;  a  branch  railway  from  Havant  to 
Portsmouth ;  a  branch  railway  (called  the  Keymer  branch)  from 
Keymer  to  Lewes. 

By  an  Act  passed  in  10  Vict.  ,^  The  London  and  Brighton  IJaiU 
way  Company  and  The  London  and  Croydon  Eailway  Company 
became,  on  and  from  the  1st  July,  1846,  amalgamated  into,  and 
formed,  one  company  by  and  under  the  name  of  The  Loudon, 
Brighton,  and  South  Coast  Eailway  Company. 

At  the  beginning  of  the  year  1847,  The  London,  Brigh- 
[*323]   ton,  and  South  Coast  Eailway  Company  had  107  *  miles  of 

railway  complete  and  in  full  operation  (namely),  the  | 
original  line  from  London  to  Croydon,  being  a  length  of  ten  miles 
and  forty  chains  or  thereabouts,  the  London  and  Brighton  main 
line  of  railway  from  its  junction  with  The  London  and  Croydon 
Eailway  at  or  near  Sellhurst  Farm  to  Brighton,  a  length  (without 
including  the  six  miles  so  as  aforesaid  transferred  to  The  South 
Eastern  Eailway  Company)  of  35  miles,  the  branch  from  Brighton 
through  Shoreham  to  Chichester,  28 1  miles,  and  the  branch  from 
Brighton  to  Hastings,  being  33  miles  or  thereabouts. 

Between  the  end  of  January  and  the  end  of  June,  1847,  the 
company  had  completed  and  opened  for  traffic  25  additional  miles 
of  railway ;  that  is  to  say,  the  branch  from  Chichester  to  Havant, 

'  9  &  10  Vict,  c  cclxxxiii.  (local  and  London  and  Croydon  Railway  CompanicB 
personal,  public),  "  to  consolidate  and  and  the  undertakings  belonging  to  them.'^ 
unite  The  London  and  Briifhton  and  The 
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9  miles,  opened  in  March,  1847 ;  the  branch  from  Croydon  to 
Epsom,  8  miles,  opened  in  May,  1847;  and  the  branch  from 
Havant  to  Portsmouth,  7  miles,  opened  in  June,  1847. 

Between  that  period  and  the  end  of  1847,  15  miles  more  were 
opened;  viz.,  the  branch  from  Keymer  to  Lewes,  9|  miles;  and 
the  branch  to  Newhaven,  5|  miles. 

The  numbers  of  days  during  which  these  several  branches  were 
completed  and  in  operation  before  the  30th  June  and  20th  Novem- 
ber and  the  31st  December,  respectively,  being  calculated,  it  was 
agreed  that  the  company  must  be  considered  to  have  had  lines  of 
railway  equal  to  111  miles  of  railway  completed  and  in  operation 
for  the  whole  year  ending  on  the  30th  June,  1847,  and  lines  of 
railway  equal  to  126  miles  of  railway  completed  and  in  operation 
for  the  whole  year  ending  on  the  20th  November,  or  31st  Decem- 
ber, 1847. 

In  the  figures  here  given,  the  six  miles  transferred  to 
The  London  and  South  Eastern  Railway  Company  *  (being   [*  324] 
the  southern  moiety  of  the  portion  of   railway   between 
the  points  of  junction  aforesaid)  are  not  included.      Of  the  length 
of  railway,   thus  opened  by  the  company  in   and  prior  to  June, 
1847,  6  miles  and  38  chains- are  within  the  parish  of  Croydon. 

On  the  main  line  and  branches  there  were,  on  the  30th  June, 
1847,  and  at  the  time  of  the  making  of  the  rate,  48  stations,  ex- 
clusive of  the  great  terminal  station  at  London  Bridge ;  and,  of 
these,  three  stations  are  within  the  parish  of  Croydon. 

The  London,  Brighton,  and  South  Coast  Railway  Company,  since 
their  railways  came  into  operation,  have  been  accustomed  to  pro- 
vide the  locomotive  power  and  carriages,  and  have  themselves 
conveyed  upon  their  railway  and  its  branches,  as  and  when  they 
were  completed,  passengers,  cattle,  and  goods  for  hire;  and,  in 
point  of  fact,  since  the  completion  of  tlie  railway,  the  company 
has  been  in  exclusive  occupation  thereof,  no  other  carriers  having 
availed  themselves  of  the  right  conferred  by  the  Acts  of  providing 
caiTiages  or  locomotive  power  independently  of  the  company,  ex- 
cept that,  under  the  agreement  of  25th  April,  1839,  and  the  Act 
of  2  &  3  Vict.  c.  Ixxix. ,  The  South  Eastern  Railway  Company  has 
found  and  provided  its  own  carriages  and  trains  and  locomotives 
for  conveying  its  traffic  over  the  northern  moiety  of  the  portion 
of  railway  lying  between  the  two  points  of  junction  before 
mentioned. 
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At  tlu'  onlinary  half-yearly  meeting  of  The  London,  lirit^diton, 
and  South  Coast  Kailway  Company,  held  10th  Anj;ust,  1.S47,  the 
directors  of  the  company  .submitted  to  the  proprietors  ;i  statemcMit 
of  the  stock  and  share  account  of  the  compajiy  ;  also  a  half-yeaily 
stat^Miient  made  up  to  the  oOth  June,  1847,  of  the  capital 
[*  .■>2.">]  account,  *  and  of  the  revenue  account  of  the  company  ; 
and,  at  the  next  ordinary  half-yearly  meeting  held  on  the 
5th  day  of  February,  1848,  the  directors  in  like  manner  submitted 
to  the  proprietors  a  statement  of  the  stock  and  share  account- 
also  a  half-yearly  statement,  made  up  to  the  31st  day  of  Decem- 
ber, 1847,  of  the  capital  account,  and  of  the  revenue  account,  of  the 
company.  (Copies  of  these  statements  were  annexed  to  the  case, 
and  might  be  referred  to  as  part  thereof. ) 

The  gross  revenue  earned  on  the  railway  during  the  year  ending 
30th  June,  1847,  amounted  to  £418,600. 

The  gross  revenue  earned  during  the  year  ending  31st  December, 
1847,  amounted  to  £441,780. 

And,  if  the  earnings  were  calculated  for  the  year  ending  20th 
November,  1847,  the  result  would  be  substantially  the  same  a.s- 
for  the  year  ending  31st  December,  1847. 

These  items  include  the  whole  of  the  money  toll  paid  by 
The  South  Eastern  Eailway  Company,  and  also  the  sum  which 
the  Sessions  found  would  have  been  a  fair  annual  rent  for 
The  South  Eastern  Kailway  Company  to  pay  to  the  appellants 
for  the  privilege  of  having  their  traffic  pass  over,  and  using 
the  northern  moiety  of  the  portion  of  line  between  the 
two  points  of  junction  aforesaid,  if  that  privilege  had  been  con- 
ceded to  The  South  Eastern  Eailway  Company  for  a  pecuniary 
consideration. 

The  gross  revenue  earned  by  so  much  of  the  railway  as  is  within 
the  parish  of  Croydon,  during  the  year  ending  30th  June,  1847, 
amounted  to  the  .sum  of  £39,000;  and,  during  the  year  ending 
31st  December,  1847,  to  the  sum  of  £40,027  ;  and,  if  the  earnings 
were  calculated  during  the  year  ending  20th  November,  1847,  the 

result  would  be  substantially  the  same. 
[*  326]  *  These  sums  include  so  much  of  the  money  toll  paid 
by  The  South  Eastern  Railway  Company  to  the  appellants 
as  was  paid  by  the  former  in  respect  of  that  part  of  The  London, 
Brighton,  and  South  Coast  Eailway  situate  within  the  parish  of 
Croydon ;   and  they  include  the   sum  which   the   Sessions    found 
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would  have  been  a  fair  annual  rent  for  The  South  J^astern  Railway 
Company  to  pay  to  the  appellants  for  the  privilege  of  having  their 
traffic  pass  over,  and  using,  so  much  of  the  said  northern  moiety  of 
the  portion  of  line  aforesaid  as  is  within  the  parish  of  Croydon, 
if  such  privilege  had  been  conceded  to  them  for  a  pecuniary 
consideration. 

Tl'.e  Sessions  found  that  the  three  stations  situate  in  the  parish 
of  Ci'oydon  were  of  the  rateable  value  of  £1500. 

'I'he  respondents  claimed  a  right  to  rate  the  company  on  the 
principle  of  parochial  earnings ;  that  is  to  say,  at  such  sum  as  a 
solvent  tenant  should  pay  as  annual  rent  for  the  stations  and  por- 
tion of  railway  within  the  parish,  regard  being  had  to  the  net 
revenue  earned  within  the  parish. 

The  appellants  contended  that  the  rate  ought  to  be  based  on  the 
mileage  principle ;  that  is,  that  they  ought  to  be  rated  in  respect 
of  that  portion  of  their  railway  situate  within  the  parish  in  such 
proportion  to  the  net  earnings  of  the  whole  line  of  railway 
as  the  length  of  that  portion  of  the  railway  within  the  parish 
beai-s  to  the  total  length  of  the  whole  line  of  railway,  to  which 
should  be  added  the  rateable  value  of  the  three  stations  within  the 
parish. 

The  value  of  the  working  plant  of  the  company,  during  the  year 
which  ended  on  the  30th  June,  1847,  amounted  to 
£260,000.  Between  that  date  and  the  *  20th  day  of  [*:^.27] 
November,  in  consequence  of  the  ascertained  insufficiency 
of  the  plant  to  work  the  line  efficiently,  and  further,  in  anticipa- 
tion of  what  would  be  necessary  to  work  the  additional  mileage 
consequent  on  the  opening  of  the  new  branches,  it  was  consider- 
ably increased;  and,  on  the  20th  November,  1847,  it  was  worth 
£.3.50,000.  And,  some  additional  plant  being  purchased  still 
later  in  1847,  which  countervailed  the  depreciation  of  the  existing 
plant,  it  may  be  taken  to  have  continued  of  the  value  of  £350,000 
until  and  on  the  31st  December,  1847. 

The  Sessions  found  this  to  be  a  proper  and  not  excessive  quan- 
tity of  plant  for  the  efficient  working  of  the  railway  during  the 
year. 

The  Sessions  found  that,  if  the  mileage  principle  (contended  for 
by  the  appellants)  were  the  proper  one,  the  following  deducti(jns 
ought  to  be  made  from  the  gross  revenue  earned  during  the  year 
ending  31st  December,  1847  :  — 
vor,.  xxir.  —  M 
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1.  •  Working  cximmiscs  for  the  year  i  iiicliulinjj;.    amoiiif  otIuM- 

tl>ings,  locoinotivi^  power,  nuiiiitenance  of  the  way  in 
a  worKinu'  i-onilition,  watcliin_sj  the  same,  rates  and 
tuxes,  and  goverinnent  duty,  &c.) £215,135 

2.  Rental  of  stations  not  in  tlie  parisli 20,(!0(» 

3.  Interest  on  capital  invested  in  working  plant      ....        17,50(1 

4.  Depreciation  of  that  plant  during  the  year 35,000 

5.  Tenant's  profits,  he  paying  insurance,  income  tax,  &l\      .        43,750 

Total £331,385 

[*328]  *  The  gross  earnings  of  the  year  ending  31st  December, 
1847,  viz.,  £441,780,  being  thus  distributed  over  the 
number  of  miles  (126)  which  earned  them,  the  result  would  be 
£3506  as  the  gross  earnings  per  mile ;  and  the  amount  of  deduc- 
tions, beinij  distributed  in  like  manner,  would  sive  £2630  as  the 
deduction  per  mile ;  and  the  net  earnings  per  mile  would  be 
£876.  And,  supposing  the  mileage  principle  to  be  the  proper 
one,  the  Sessions  found  the  rateable  value  of  the  6  miles  and  38 
chains  of  railway  within  the  parish  of  Croydon  to  be  £5672,  and 
£1500  to  be  the  rateable  value  of  tlio  three  stations  within  the  same 
parish.  And  they  found  that  the  rate  in  respect  of  the  railway 
and  stations  (if  the  mileage  principle  were  correct)  ought  to  be  on 
the  amount  of  those  two  sums  added  together,  viz.,  on  £7172. 

The  Sessions  were,  however,  of  opinion  that  the  parochial  earn- 
ings principle,  contended  for  by  the  respondents,  was  the  proper 
principle. 

The  working  expenses  incurred  in  earning  part  of  the  revenue 
within  the  parish  of  Croydon,  viz. ,  that  arising  from  the  money 
toll  paid  by  The  South  Eastern  Railway  Company  in  respect  of 
the  1  mile  18  chains,  and  the  supposed  rent  which  that  company 
would  have  given  for  the  right,  which  they  acquired  under  the 
Act  of  Parliament  and  the  agreement  of  25th  April,  1839,  of  using 
the  2  miles  64  chains  without  payment  of  toll  or  compensation, 
are  much  less  in  proportion   than  the  average  working  expenses 

'  This  sum    includes   the    raouey    toll  of  junction,  if   they  had  not  conceded  a 

liaid  to  The  South  Eastern  Railway  Com-  similar  right  to  The  South  Eastern  in  re- 

pany,  and  the  supposed  rent  which   the  spect  of  the  six  miles  being  the  northern 

Sessions  found  the  appellants  would  have  moiety.     It  also  includes  such  expenses  as 

had  to  pay  to  The  South  Eastern  'Railway  the  Sessions  found  to  be  incurred  by  the 

Company  for  the  privilege  of  using  the  appellants  iu  respect  of  the  said  toll  and 

six  miles,  being  the  southern  moiety  of  a  supposed   rent  from   The  South  Eastern 

portion  of  railway  between  the  two  points  Railway.     [Note  to  the  original  case  ] 
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incurred  iu  earning  the  revenue  upon  the  line  generally.  The 
working  expenses  incurred  in  earning  the  residue  of  the  revenue 
within  the  parish  are  somewhat  greater  than  the  average 
on  the  line  generally.  And,  giving  the  appellants  *  credit  [*  329] 
for  the  excess  in  the  latter  instance  as  far  as  it  went 
against  the  saving  in  the  former,  the  Sessions  found  the  rateable 
value  of  the  6  miles  and  38  chains  of  railway  within  the  parish 
•of  Croydon  on  the  parochial  earnings  principle- to  be  £14,265; 
and,  the  rateable  value  of  the  three  stations  therein  being  £1500, 
they  accordingly  (subject  to  the  opinion  of  this  Court)  reduced  the 
rate  to  the  amount  of  those  two  sums  added  together,  viz. ,  to 
£15,765. 

The  respondents,  however,  claimed  to  be  entitled  to  base  the 
rate  on  the  earnings  made  during  the  year  ending  30th  June,  1847  ; 
and  that  the  deductions  ought  to  have  been  made  in  regard  to  the 
state  of  things  existing  during  that  period,  and  not  to  the  state 
of  things  existing  during  the  year  ending  on  the  20th  November 
or  31st  December,  1847.  The  Sessions  were  of  opinion  that  the 
rate  ought  to  be  based  on  the  state  of  things  existing  at  the  time 
the  rate  was  made,  and  have  assessed  the  rate  on  that  principle. 

But,  if  the  Court  shall  be  of  opinion  that  the  Sessions  ought  to 
liave  allowed  the  last-mentioned  claim  of  the  respondents,  the 
"Sessions  find  that  the  rate  in  respect  of  the  portion  of  railway  and 
stations  within  the  parish  of  Croydon  ought  to  be  £9923,  instead 
of  £7172  if  calculated  on  the  mileage  principle;  and  ought  to  be 
£18,599,  instead  of  £15,765,  if  calculated  on  the  parochial  earn- 
ings principle. 

Besides  the  allowance  already  made  (under  the  head  of  working 
expenses)  or  the  annual  cost  of  keeping  the  way  in  a  working  con- 
dition, the  appellants  further  claimed  a  right  to  deduct  from  the 
amount  of  the  gross  earnings  of  the  year  such  additional  sum 
(besides  the  annual  costs  aforesaid)  as  would  countervail 
the  depreciation  *  which  takes  place  in  the  permanent  way  [*  330] 
(rails,  sleepers,  &c. ),  so  as  to  maintain  the  permanent  way 
in  a  state  to  command  a  rent  equal  to  that  which  the  Sessions  have 
assumed  to  be  a  fair  rent  on  fixing  the  assessment.  The  respond- 
ents denied  the  right  to  this  deductioji. 

The  Sessions  found  that  the  rates  in  Croydon  (including  the  rate 
which  is  the  subject  of  the  present  appeal)  are  made  in  pursuance 
of  statute  6  &  7  Will.  TV.  c.  96;  that  there  are,  in  each  rate,  two 
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fiilmnus:  one  headed  "  gro.ss  estimated  rental,"  the  other  "rate- 
able value."  And  that  the  sum  set  in  the  latter  colunni  opposite 
to  the  iiroiKMly  rated  (being  the  sum  on  \vhieh  the  assessment  is 
maile)  varies  from  that  set  opposite  the  same  property  in  the  former 
etdumn ;  the  sum  inserted  as  the  "rateable  value"  being  ih;U 
whieh  tiie  parish  oHicers  judge  to  be  the  sum  which  would  be 
leeeived  by  the  landlord  after  all  deductions  contemplated  by  the 
rarochial  Assessf^ient  Act;  and  the  sum  inserted  as  such  "  rateable 
value"  in  this  parish  being  on  the  average  about  ^th  less  than  the 
gross  estimated  rental  in  the  case  of  buildings,  about  ^th  less  in 
the  ca.se  of  land  occupied  with  farm  buildings,  and  ^^^th  less  in 
the  case  of  land  occupied  alone. 

The  Sessions  found  that  the  simi  of  £100  per  mile  would  be  a  tit 
additional  sum  to  deduct  for  countervailing  the  depreciation  which 
takes  place  in  the  permanent  way,  so  as  to  maintain  it  in  a  state 
to  command  the  rent  aforesaid,  supposing  the  Court  shall  be  of 
opinion  that,  under  the  circumstances,  any  deduction  ought  to  be 
made  in  respect  thereof.  But,  it  being  proved  that  the  appellants 
had  never  hitherto,  in  fact,  set  apart  any  annual  or  other 
[*  ."^ol]  sum  out  of  the  earnings  *  of  the  railway  for  the  purpose  of 
meetirlg  this  depreciation  of  the  permanent  way,  the  Ses- 
sions disallowed  the  claim  of  the  appellants  to  this  deduction. 

If  the  Court  .should  be  of  opinion  that  the  appellants  are  enti- 
tled to  this  deduction,  the  Sessions  find  that  the  rate  (whether  the 
mileage  or  the  parochial  earnings  principle  be  adopted  by  the 
Court)  shall  Ite  further  reduced  by  the  sum  of  £647  10s. 

The  appellants  further  contended  that,  assuming  the  parochial 
earnings  principle  to  be  the  proper  one,  the  rate  should  have  been 
based  on  the  net  actual  earnings  of  the  railway  within  the  parish, 
without  including  therein  anything  in  respect  of  the  supposed  rent 
or  sum  which  The  South  Eastern  Railway  Company  might  reason- 
ably be  expected  to  pay  for  the  right  of  having  their  traffic  pass 
over  so  much  (2  miles  and  64  chains),  as  lies  within  the  said 
Ijarish,  of  the  northern  moiety  of  the  portion  of  railway  between 
the  two  points  of  junction  before  mentioned,  without  payment  of 
any  toll  or  other  compensation,  if  that  right  had  been  conceded  to 
them  for  a  pecuniary  consideration.  Or,  supposing  such  supposed 
rent  to  be  rightly  included  in  the  earnings  within  the  parish,  that 
a  corresfjonding  amount  ought  to  be  allowed  to  the  appellants  as 
working  exjjenses,  inasmuch  as,  to  earn  such  supposed  rent,  the 
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appellants  must  be  supposed  to  be  paying  an  equal  sum  to  The 
South  Eastern  Eailway  Company  for  the  privilege  of  having  their, 
the  appellants',  traffic  pass  over  2  miles  and  G-4  chains  of  the 
southern  moiety  of  the  said  portion  of  railway  between  the  said 
two  points  of  junction. 

The  Sessions  were  of  a  contrary  opinion ;  and  (as  before 
mentioned)  they  have,  in  the  sum  to  which  they  *  have  [*  332] 
so  as  aforesaid  reduced  the  rate,  included  the  amount  of  the 
rent  or  annual  sum  which  in  their  opinion  The  South  Eastern 
Railway  Company  might  have  been  expected  to  pay  for  the  last- 
mentioned  right  in  respect  of  the  2  miles  and  64  chains,  which  are 
within  the  parish,  of  the  northern  moiety  of  the  said  portion  of 
railway,  if  such  right  had  l^een  conceded  to  them  for  a  pecuniary 
consideration  ;  except  that,  in  estimating  the  working  expenses  to 
be  deducted  from  the  gross  earnings  within  the  parish,  they  have 
allowed  to  the  appellants,  besides  the  general  costs  of  maintaining 
the  way  in  a  working  condition,  watching  the  same,  &c. ,  such 
further  sum  as  they  found  to  be  reasonably  incurred  by  the  appel- 
lants in  and  about  the  collecting  the  said  supposed  rent. 

If  the  Court  shall  be  of  opinion  that  the  decision  of  the  Sessions 
is  erroneous  in  this  respect,  and  that  the  whole  of  the  said  sup- 
])osed  rent  or  annual  sum  in  respect  of  the  2  miles  and  64  chains 
within  the  parish  ought  to  be  excluded  from  the  gross  earnings, 
or  that  an  equal  sum  ought  to  be  deducted  as  working  expenses, 
then  the  Sessions  find  that  the  rate  ought  to  be  further  reduced  by 
deducting  from  it  the  sum  of  £ri009,  supposing  the- Court  adopts 
tlie  parochial  earnings  priuciyile  for  either  year,  and  by  deducting 
from  the  rate  the  sum  of  £554,  if  the  mileage  principle  be  adopted, 
for  the  year  ending  31st  December,  1847,  or  the  suni  of  £629,  if 
the  mileage  principle  be  ado])ted,  for  the  year  ending  30tli  June, 
1847. 

The  Court  to  have  the  power  of  amending,  (luashing,  or  othci- 
■wise  dealing  with  the  rate  as  they  may  deem  right. 

Reg.  V.  The  South  Eastern  Railway  Company. 

Tlio  cas(}  stated,   in  (illect,  lliut  by  the  rate  made  in  tlu;  parish  of 
Wcisthere,   the    company    had    Ijeen    rated   upon    LJie    202.] 
chains  of  the  line  running    tlirough  that  parish,  upon   the    [347] 
mileage   principle,  that  is  to  say,  liy  lirst  ascertaining  tlie 
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j^ros.s  iiicii'l."^  of  (ho  ciiiiqiany  from  the  tianic  iq^on  all  the  lines  ul 
mihvay  in  tlieir  ocinipation,  as  well  the  main  lines  as  the  hraiiclies^ 
cousideriHl  as  one  entire  coneern,  hy  deducting  from  such  gr(»s,< 
reeeijitij  the  nsual  exjiense.s  and  alluwanees  npnn  all  such  lines  and 
hnuiehes  considered  as  one  entire  concern,  by  treating  the  residue 
or  balance  of  such  gross  receipts,  after  such  deduction  for  expenses 
and  allowances,  as  the  net  or  fair  rateable  value  of  the  whole  of 
ihe  main  line  ;ind  branches,  and  by  dividing  the  same  among  the 
several  ]iarishes  upon  the  mileage  principle,  allotting-  as  the  rate- 
able value  of  so  much  of  the  branch  line  of  railway  as  lies  in  the 
}iarish  of  Westliere  such  a  proportion  of  the  rateable  value  of  the 
whole  of  the  main  line  and  branches,  so  ascertained  as  aforesaid, 
as  tlie  length  of  that  portion  of  the  railway  which  lies  in  Westl)ere 
l>ears  to  the  length  of  the  whole  of  the  main  line  and  })ranches 
together. 

The  respondents  contended  that,  under  the  circum- 
[*  n48]  stances,  the  above  was  the  proper  mode  of  ascertaining  *  the- 
rateable  value.  The  appellants  contended  that  the  rate 
ought  to  have  been  based  on  the  principle  of  parochial  earnings; 
that  is  to  say,  that  they  ought  to  have  been  rated  at  such  a  sum  as 
a  tenant  might  be  expected  to  give  as  annual  rent  for  that  portion 
of  the  branch  railway  situate  within  Westbere,  regard  being  had 
to  the  net  revenue  earned  Ijy  the  portion  of  the  branch  railway 
situate  within  that  parish,  such  rent  being  ascertained  by  taking 
the  gross  annual  receipts  of  the  company  arising  from  that  portion 
of  the  Ashford,  Ramsgate,  and  Margate  branch  line  of  railway 
situate  in  Westbere  parish  (such  gross  receipts  being  ascertained 
by  taking  a  proportion  of  the  fare  paid  by  every  passenger  who 
has,  during  the  course  of  tlie  year,  been  carried  by  the  company 
over  any  part  of  the  railway  in  Westbere;  such  proportion  bearing 
the  same  ratio  to  the  wliole  sum  paid  by  such  passenger  for  hi.^ 
fare  for  the  whole  distance  travelled  ])y  him  over  the  company's 
main  line  and  branches  as  the  distance  travelled  by  him  in  West- 
bere bears  to  the  whole  distance  travelled  by  him  on  the  company's 
main  line  and  branches);  and  also  by  taking  a  proportion  of  the 
gross  receipts  for  goods  traffic  in  Westbere,  calculated  on  a  similar 
principle;  then  by  taking  from  such  gross  receipts  for  passengers 
and  goods  traffic  in  Westbere  the  deductions  prescribed  and  directed 
by  the  Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  accord- 
ing to  the  mileage  principle,  applied  to  such  Ashford,  Margate;,. 
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and  Eamsgate  line  only ;  the  results  showing  the  rent  which  a 
tenant  might  reasonably  be  expected  to  give  for  the  portion  of  the 
railway  situate  within  Westbere. 

Reg.  V.  The  Midland  Railway  Company. 

The  case  stated,  in  effect,  that  the  company  had  been  rated  in 
the  parish  of  Basford  upon  1|  miles  of  railway  in  that  parish  upon 
the  mileage  principle. 

The  principle  contended  for  by  the  appellants  was,  that  [354] 
the  rateable  value  of  the  l|ths  of  a  mile  of  railway  occu- 
pied by  the  company  in  Basford  ought  to  be  estimated  with  refer- 
ence solely  to  the  net  profits  earned  by  the  railway  within  that 
j)arish,  and  without  any  reference  to  the  amount  of  net  profits 
earned  elsewhere,  or  to  the  rateable  value  of  any  portion  of  the 
railway  lying  in  any  other  parish. 

In  Hilary  Vacation  (February  22nd),  1851,  the  judgment  [358] 
of  the  Court  in  the  three  cases  was  delivered  by 

COLERIDGE,  J.  —  These  cases  have  stood  over  for  consideration 
for  some  time.  The  first  was  argued  before  all  the  present  mem- 
bers of  the  Court,  1  except  my  Lord  Campbell  ;  and,  as  it  raises  the 
only  question  which  is  for  decision  on  the  other  two,  it  will  be 
convenient  to  dispose  of  it  first.  Our  judgment  on  that  point  in 
tliis  case  will  dispose  of  the  other  two  cases. 

The  first  question  is  as  to  the  principle  on  which  the  rate  was 
to  be  imposed ;  whether  upon  what  has  been  called  the  mileage 
principle,  that  is,  by  treating  the  whole  line  of  railway,  trunk  and 
branches,  as  one  entire  subject-matter,  and  the  whole 
rateable  value,  *  however  constituted,  as  entire,  and  then,  [*  359] 
for  the  purpose  of  rating,  dividing  it  among  the  mixed 
parishes  simply  according  to  the  distance  which  the  line  passes 
through  each  ;  or  upon  the  ordinary  principle  of  ascertaining  the 
actual  rateable  value  oi  the  land  occupied  by  the  company  in  each 
parish  by  the  rules  which  are  applicable  to  any  other  land  occu- 
])ied  by  other  bodies  or  persons  for  other  ])urposes. 

The  judicial  decision  of  this  question  has  hitherto  been  avoided 
by  agreement  and  mutual  concession;  and  we  have  delayed  to 
pronounce  our  judgment  on  it,  not  so  much  from  the  difficulty  of 

*  Lord  Campbell,  Ch.  J.,  Patteson,  J.,  Coleriugk,  J.,  Wiohtman,  J.,  ami 
Erlb,  J. 
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.1. Hi  milling  tlie  rule  of  law,  as  from  that  whicli  arises  on  its 
{•lai-tifal  ai»i»licatioii.  This  ja'esses  particularly  at^ainst  what  is 
called  the  parochial  ]>rinciple.  How  are  you,  ])y  any  means  now 
in  the  power  of  itarish  authorities,  to  ascertain  the  ])articulars  of 
protil  and  the  outgoings,  from  a  comparison  hetween  wliicli  the 
mteahle  value  of  the  land  occupied  is  to  be  deduced,  both  jirofit 
and  outgoings  lieing  atl'ected  by  circumstances  sjjread  througii  tlie 
whole  line?  On  the  other  hand,  against  the  mileage  principle  is 
to  be  urged  that,  although,  as  regards  the  railway  company,  an 
entire  body  with  an  entire  interest,  it  is  matter  of  indifference  how 
you  divide  a  rate,  assumed  to  be  entire,  for  the  whole  line,  yet, 
as  the  parishes  are  bodies  with  separate  interests,  there  is  a  mani- 
fest injustice  in  attributing  to  the  same  space  of  land  the  same 
proportionable  share  of  the  whole  rate  everywhere  (the  land  in  the 
several  parishes  notoriously  earning  the  profits,  and  occasioning 
the  outgoings,  in  very  different  proportions) ;  because  you  cannot 
do  this  without  depriving  some  parishes  of  what  they  should 
receive,  in  order  to  give  to  others  what  they  should 
[*  360]  *  not.  If,  however,  the  legal  principle  be  clearly  ascer- 
tained, it  is  clear  that  the  difficulties  in  applying  it,  or 
€ven  the  practical  imperfection  which  circumstances  may  occasion 
in  applying  it,  are  not  to  influence  our  decision.  It  is  unnecessary 
to  consider  what  the  force  of  the  argument  would  be,  if  it  could 
be  shown  that  there  was  an  absolute  impossibility  of  applying  it; 
for  nothing  like  that  exists  in  the  present  case. 

Now  upon  the  legal  principle  we  have  no  doubt.  The  poor 
rate,  and  the  principles  of  its  as.sessment,  are  entirely  statutory; 
statute  6  &  7  Will.  IV.  c.  90,  made  expressly  with  a  view  "  to 
establi.sh  one  uniform  mode  of  rating  for  the  relief  of  the  poor, " 
pre.scribes  the  rule ;  the  rate  must  "  be  made  upon  an  estimate  of 
the  net  annual  value  of  the  several  hereditaments  rated  thereunto, " 
such  value  to  be  an-ived  at  in  the  manner  stated  in  the  1st  section. 
The  subject  is  parochial ;  the  inquiry  is  to  be  conducted  by  paro- 
chial authorities  witli  limited  powers ;  if  any  matters  specified  in 
the  section  are  locally  situated  without  the  parish,  —  that  is,  if 
any  such  affect  the  amount  of  "  the  net  annual  value  "  or  "  rent  at 
which  the  same  might  reasonably  be  expected  to  let,"  — they  will 
of  necessity  fall  within  the  range  of  the  inquiry.  But  beyond 
this  the  principle  does  not  go.  This  principle,  so  limited  and 
understood,   was  not  first  created  by  the  statute  just  mentioned ; 
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the  Court  had  decided,  so  early  as  1827,  in  the  case  of  Rex  v. 
Kings'ioinford,  7  B.  &  C.  236  (31  R  E.  181),  that  it  was  to  be 
found  in  the  original  statute  of  Elizabeth  (statute  43  Eliz.  c.  2) ; 
and  since  that  decision  it  has  been  uniformly  applied  to  cases 
where  the  same  party,  whether  company  or  individual,  occupies  in 
different  parishes  land  forming  one  entire  property,  such 
*as  a  canal,  though  the  profits  may  be  earned  in  different  [*361J 
proportions  and  with  a  different  rate  of  outgoings  in  each. 
The  value  which  the  land  occupied  in  each  parish  produces,  after 
the  due  allowances,  is  that  upon  which  the  occupier  is  to  be  rated 
in  each.  It  is  unnecessary  to  cite  more  authorities  in  support  of 
a  proposition  now  become  settled ;  the  decisions  will  be  found  to 
How  in  a  remarkably  uniform  current  since  the  case  last  cited. 
Whether  the  circumstances  of  railways,  which  were  in  1836  a 
comparatively  infant  interest,  escaped  the  notice  of  the  Legislature, 
or  were  advisedly  thought  not  to  need  any  special  provision,  cer- 
tain it  is  that  none  was  made ;  and,  as  in  its  broad  principles  the 
occupation  of  a  railway  company  does  not  differ  from  that  of  a 
canal  company,  a  Court  of  law  has  no  choice  but  to  apply  to  it  the 
same  general  law  under  which,  in  its  terms,  it  certainly  falls. 

It  is  to  be  remembered  that  the  amount  of  the  assessment  on  a 
particular  occupier  is  a  cpiestion  Ijetween  that  occupier  and  the 
rest  of  the  contributors  to  the  whole  rate ;  and  that  the  consider- 
ation of  that  occupier's  relation  to  the  contributors  to  another  rate 
in  another  parish  is  irrelevant  to  this  question;  he  may  be  rated  in 
that  other  parish  too  high  or  too  low  ;  but  this  is  a  matter  which  does 
not  interest  the  contributors  to  the  first  named  rate ;  nor  have  they 
influence  in  the  settlement  of  it.  And  this  suggests  the  answer 
to  a  difficulty  raised  on  the  argument  in  this  case.  "  If  you  give 
Croydon  the  full  benefit  of  all  the  earnings  made  by  the  railway 
in  the  parisli,  what  is  to  be  done  in  the  case  of  a  parish  on  some 
hranch  line  in  which  the  company  may  work  to  a  loss?"  The 
iiuswer  is,  that  that  case  must  be  decided,  when  it  arises,  between 
the  company  and  that  parish,  on  the  same  principle  pre- 
cisely as  the  *  present,  without  reference  to  Croydon.  This  [*362] 
is  quite  distinct,  however,  from  the  consideration  of  any 
expenses,  wherever  arising,  which  the  occupier  can  show  to  he 
necessary  for  keeping  the  hereditameiit,  which  is  the  subject  of 
the  assessment,  at  the  value  whicli  is  made  the  measure  of  it. 
The  language  ()f  the  statute  is  (|uite  general   on  this  point,   and 
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K*tx*<  in  all  cuii.sideration.s  whicli  aro  necessary  tor  the  just  protec- 
timi  of  tlu'  i-onipany  in  each  parish.  Whatever  difliculty  there 
may  he  in  applying  tliis  principle,  it  has  heen  in  fact  t)verconie 
in  the  present  case.  Here,  under  circumstances  more  than  com- 
monly complicated,  the  Sessions  have  presented  us  with  calcula- 
tions to  meet  the  parochial  as  well  as  the  mileage  principle ;  they 
aiv  exclusively  the  judges  of  the  fact;  and  we  must  assume  that 
they  have  l;een'al)le  to  arrive  at  a  just  conelusiuii.  Nor,  indeed, 
does  it  appear  to  us  under  any  circumstances  to  be  insuperably 
tlitticult  to  impose  the  rate  fairly,  if  only  the  interested  parties 
will  deal  candidly  with  each  other.  We  cannot  assume  that  they 
will  deal  otherwise;  but,  if  the  comi)any  .should  impro])erly  I'efuse 
to  tlie  ovei-seers  of  any  parish  information  which  it  is  in  their 
l>ov,er  to  afi'tn'd,  and  is  proper  to  be  aitorded  U)i  the  ])ur})0se  of  fixing 
the  assessment  on  them  justly,  they  must,  if  properly  dealt  with, 
be  the  sufferers.  The  257th  section  (of  statute  7  Will.  l\.  and  1 
Vict.  c.  cxix. )  gives  the  overseers  a  right,  umler  a  very  stringent 
].>enalty,  to  the  inspection  of  certain  accounts,  which  the  company 
are,  by  the  same  section,  compelled  to  keep  under  another  serious 
]>enalty.  These  accounts  would  suffice  for  a  rude  assessment, 
•deficient. indeed  in  making  due  allowance  for  outgoings;  but  that 

deficiency  would  press  on  the  company  itself.  By  the 
[*  363]    *  192nd  section,  however,  the}'  are  required  to  keep  and 

make  up  half  yearly  a  "  particular  account "  "  ol  the  money 
received  by  or  for  the  use  of  the  said  company,'"'  "  of  the  charges 
and  expenses  attending  the  making,  maintaining,  and  carrying  on 
the  .said  inidertaking,  and  of  all  other  the  receipts  and  expendi- 
ture of  the  said  company  '  up  to  the  period  of  making  the  account. 
Tl:e  materials  for  making  up  this  account  must  l)e  in  the  I'os.ses- 
si(»n  of  the  company;  and,  although  they  are  not  required  to 
yirodnce  either  to  the  overseers,  it  is  manifestly  their  interest  to 
do  so;  because  out  of  them  is  to  arise  the  evidence  on  which  the 
flaiin  for  deductions  must  be  supported;  and,  if  they  will  not 
-ift'ord  the  information  necessary  for  these  being  duly  made,  they 
rru=t  expect  that  any  Court  of  justice  will  presume  against  them: 
i'  :^  but  fnir  to  intend  that  the  evidence  which  they  withhold 
■v],  have  warranted  greater  deductions  than 
There  is,  moreover,  the  further  substantial 
in   all   litigation,   even   if    successful,    they 

-  considerable   ratepayers,  at  all    events   contribute  very 
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hugely  to  their   opponents'    expenses.      These   circumstances,    it 
cannot  be  doubted,  will  have  their  practical  weight 

On  these  broad  principles,  therefore,  that  the  statute  provides 
liut  one  rule,  and  intends  to  secure  uniformity,  that  we  have  no 
j)()wer  to  substitute  another,  that  the  decisions  hitherto  are  con- 
sistent, and  that  there  is  no  insuperable  difticulty  in  the  practical 
working  of  the  rule,  we  are  of  opinion  that  the  respondents  are 
right,  in  their  principle  of  assessment,  and  that  upon  this  point 
our  judgment  must  be  for  them. 

We  may  observe  that  by  the  Eailway  Clauses  Consolida- 
tion Act,   1845,  8  &  9  Vict.  c.  20,  s.  107,  railway  *  com-   [*  364] 
panics  within  its  operation  are  bound  to  make  up  annually 
an  account  showing  the  total  receipts  and  expenditure  under  the 
several  distinct  heads,  and  to  transmit  a  copy  to  the  overseers  of 
every  parish  through  which  their  lines  pass. 

The  second  question  submitted  to  us  is  on  the  right  to  a  deduc- 
tion from  the  rateable  value,  in  order  to  countervail  tlie  deprecia- 
tion which  takes  place  in  the  value  of  the  permanent  way,  and  to 
maintain  it  in  a  state  to  command  the  supposed  rent  which  is  the 
measure  of  the  assessment.  As  a  general  principle,  we  do  not 
understand  the  respondents  to  deny  that  a  deduction  for  the  pur- 
pose here  stated,  and  as  stated,  is  proper  to  be  made.  The  objec- 
tion which  they  raise  to  the  particular  claim  of  the  company  is 
founded  on  two  circumstances :  first,  that  the  proper  provision  is 
already  made  under  a  head  called  working  expenses,  in  which  we 
<lo  not  agree ;  secondly,  that,  if  more  may  be  at  any  time  necessary, 
the  necessity  has  not  yet  arisen,  because  the  company  has  not  yet 
incurred  the  expense,  nor  laid  by  from  their  receipts  any  sum  to 
meet  it  when  it  shall  arise.  This  question,  under  nearly  the  same 
circumstances,  came  before  the  Couit  in  the  case  of  Reg.  v.  The 
Great  Western  Railway  Companij,  G  Q.  15.  1  79,  203,  and  was  de- 
cided against  the  company.  But  we  are  desired  to  review  that 
decision.  We  there  said  that  we  thdught  sucli  an  expense,  as  dis- 
tinct from  mere  annual  rcyiair,  fell  niidca-  tlie  same  principle,  and 
was  an  unobjectionable  head  of  deduction  when  it  should  either 
be  actually  incuired  or  provided  fdv;  liul  we  lliought  that,  as  no 
allowance  wouhl  be  mnde  for  annual  repairs  in  any  year  in  which 
no  repairs  took  place,  so  none  should  be  made  for  this 
*  iiiinual  depreciation  in  value  unless  at  least  tlicre  were  [*  365] 
funds  set  aside  to  meet  it  when  it  sliould  be  tliought  expe- 
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ilient  to  do  the  work  of  renewal.  In  that  case,  too,  there  was  a 
further  cinMuii.^tancc,  which  had  some  inthience  on  our  jiulginent, 
anil  which  is  not  found  here  :  that,  whatever  expense  had  been  in 
fact  incurred,  tlie  company  liad  chosen,  rightly  or  wrongly,  at  all 
events  conclusively  on  themselves,  to  make  a  charge  on  their  cap- 
ital and  not  on  their  receipts;  converting  it  therefore  into  land- 
lord's improvements  rather  than  tenant's  repairs.  The  difficulty 
which  we  now  feel  arises  from  the  same  fact,  that  no  charge  has, 
in  fact,  either  by  way  of  outlay  or  setting  apart,  been  made  on  the 
company's  receipts.  If  the  depreciation  be,  as  probably  it  is,  both 
certain  and  capable  of  an  annual  average,  though  not  pioper  to  be 
in  fact  repaired  annually,  we  think  it  should  be  met  by  laying  by 
a  certain  sum  annually ;  and  tliat,  if  the  company,  in  order  to^ 
swell  their  dividend  or  for  any  other  motive,  neglect  to  do  so,  they 
act  unlawfully  in  one  of  two  ways  :  either  they  make  a  dividend 
which  in  substance  impairs  their  capital,  l)ecause  they  tlnow  a 
burden  on  the  latter  which  ought  to  be  deducted  from  the  former 
(and  this  is  in  violation  of  the  193rd  section  of  their  Act)  (7  "Will. 
IV.  &  1  Vict.  c.  cxix.),  or  they  cast  the  whole  burden  of  a  heavy 
restoration  of  the  permanent  way  on  the  dividend  of  some  future 
year,  to  the  manifest  injury  of  the  then  proprietors,  and  for  the 
unfair  benefit  of  the  present  body.  In  such  case,  too,  there  may 
]iossibly  arise  some  difficulty  in  resisting  the  claim  to  be  allowed 
the  whole  deduction  from  the  rate  of  the  year  in  which  the  expense 
shall  be  actually  incurred,  although  it  would  be  manifestly  unjust 

to  allow  it  twice  over,  first  in  detail  annually,  and  then 
[*  366]    in  *  the  lump.      This  difficulty  was  met  in  the  argument 

by  instancing  the  ordinary  case  of  house  property,  as  to 
which  a  larger  difference  is  made  between  "  gross  estimated  rental  " 
and  "  rateable  value  "  than  in  the  case  of  land,  on  account  of  this 
very  annual  depreciation  of  the  thing  itself,  and  the  necessary^ 
prospective  restoration ;  and  yet,  it  was  said,  you  never  inquired 
whether  the  owner  did  in  fact  lay  by  a  portion  of  his  annual  rent 
to  meet  that  distant  expense. 

We  have  considered  this  question  with  much  attention.  And, 
upon  the  whole,  we  think  that  the  company  are  entitled  to  a 
deduction  on  this  head.  We  cannot  make  a  substantial  distinc- 
tion between  this  and  house  property,  or  any  other  of  a  perishable 
nature,  which  must  require  renewal ;  and,  although  we  think  that 
the   company  ought  to  .set   apart   the  sum  which  they  claim  to 


K.  C.  VOL.  XXII.]  SECT.   II.  —  UATliABLi:    VALUE.  701 

No.  13.— Keg.  V.  Midland  Ry.  Co.,  16  Q.  B.  366,  367. 


deduct,  we  cannot  compel  them  to  do  so  in  this  indirect  way. 
And  we  think  that,  whenever  the  time  shall  come  for  actually 
making  the  restoration,  they  will  he  estopped  from  claiming  more 
than  that  annual  deduction  which  they  now  insist  on,  exactly  as  a 
landlord  could  not  claim  to  deduct  the  expense  of  restoration  made 
hy  him  of  a  house.  The  rate,  therefore,  will  be  amended  by 
reduction  according  to  the  calculation  made  by  the  Sessions  in 
this  respect. 

The  third  question  arises  (m  what  is  called  the  exchange  toll. 
The  substance  of  the  transaction  between  the  appellants  and  The 
South  Eastern  Eailway  Company,  out  of  which  this  arises,  appears 
to  be  this  :  that  the  traffic  of  the  latter  is  to  pass  free  over  a  cer- 
tain portion  of  the  line  of  the  former,  in  consideration  of  the 
traffic  of  the  former  passing  free  over  a  certain  portion  of  the  line 
of  the  latter.  A  certain  distance,  between  two  and  three 
miles,  of  the  appellants'  line,  *  within  the  parish  of  Croy-  [*  367] 
don,  is  affected  by  this  arrangement.  We  thiidc  that  the 
Sessions  rightly  decided  this  to  be  rent  in  kind,  earned  by  this 
land.  It  seems  to  us  exactly  the  same  in  substance  as  if  so  many 
tickets  were  daily  issued  without  niQney  paid  for  them  to  The 
South  Eastern  Eailway  Company,  in  return  for  so  many  received 
from  them  The  tickets  mutually  transferred  would,  on  either  side, 
represent  so  much  money  earned.  But  then  we  think  these  earn- 
ings must  be  subject  to  exactly  the  same  deductions  as  if  they 
were  received  in  money.  The  I'ate,  therefore,  will,  in  this  re- 
spect, be  amended  according  to  the  principle  now  laid  down. 

The  only  remaining  point  in  this  case  turns  upon  the  narrow 
question,  from  what  date  the  overseers  ought  to  make  their  calcu- 
lations as  to  the  assessment  on  the  company.  The  date  of  the 
rate  is  the  20th  November,  1847;  and,  as  regards  the  company,  it 
is  based  on  a  half-yearly  statement  published  by  them  on  the  10th 
August,  but  made  up  only  to  the  30th  June  preceding.  In  the 
interval  between  the  30th  June  and  20th  November,  the  value  of 
the  working  plant  of  the  company  had  been,  as  the  Sessions  have 
found,  not  improjjerly,  increased  from  £260,000  to  £350,000. 
The  deduction  on  this  outgoing  the  company  claim  to  be  entitled 
to :  and  we  think  they  are  entitled  to  it.  If  this  allowance  had 
been  attended  with  the  consequence  of  quashing  the  rate,  W(! 
should  have  been  of  a  different  opinion ;  but,  as  the  rate  may  be 
amended,   the  Sessions  ought  to  avail  themselvus  of  every  light 
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thnt  can  he  uilVtrdcd  them  down  to  the  latest  period  antecedent  U> 
ihc  actual  making  of  the  rate,  in  order  to  bring  it  to  the  greatest 
possible  accuracy.  The  overseers,  in  making  a  prospec- 
[•  368]  tive  rate,  are  to  make  it  on  *  the  supposed  prospective 
value  ascertained  by  them,  as  well  as  they  can,  from  tlie 
latest  evidence  in  their  power  as  to  antecedent  value.  It  cannot 
be  required  of  them  that  the  assumed  value  and  the  actual  value- 
should  correspond  with  perfectly  minute  accuracy ;  and  they  were 
([uite  justified  in  making  their  rate  on  the  latest  published  account, 
if  that  was  the  latest  iirformation  they  had  or  could  be  reasonabl}^ 
expected  to  procure :  and  we  should  not  think  a  rate  ought  to  be 
quashed  where  this  had  been  done.  But  if  the  company  had  com- 
municated to  them  this  new  fact  before  the  rate  made,  no  doubt 
they  ought  to  have  taken  it  into  account,  if  they  believed  it ;  and, 
if  they  did  not,  and  on  appeal  the  company  had  satisfied  the  Ses- 
sions of  the  fact,  the  appeal  ought  to  have  succeeded.  So,  now 
and  equally,  we  think,  if  the  Sessions  are  put  in  possession  of  a 
fact  which  existed  before  the  rate  made,  as  it  is  not  the  absolute 
duty  of  the  company  to  volunteer  information,  if  the  fact  will  have 
the  effect. of  reducing  the  assessment  and  approximating  it  more 
nearly  to  actual  accuracy,  they  should  amend  the  rate  accordingly. 

"We  have  now  dispo.sed  of  all  the  questions  of  principle  raised  in 
this  case.  The  sums  and  quantities  the  parties  will  have  no  diffi- 
culty in  settling  according  to  the  statements  in  the  case. 

In  Beg.  v.  TJie  London,  Brighton,  and  South  Coast  Bailway  Com- 
pany, the  rate  was  amended. 

In  Beg.  v.  The  South  Eastern  Bailway  Company,  and  in  Beg.  v. 
The  Midland  Bailway  Company,  the  order  of  Sessions  and  rate 
were  quashed. 

Reg.  V.  Eastern  Counties  Railway  Company. 

32  L.  J.  M.  C.  174-177  ;  (s.  c.  4  Best  &  Smith  58). 

[174]  Poor  Rate.  —  Railway.  —  Terminals. 

The  E.  C.  Railway  Company  were  rated  to  the  poor  rates  of  the  parish  of 
A.  in  respect  of  their  line  of  railway  running  through  the  parish.  The  com- 
pany made  a  gross  charge  to  their  customers  for  goods  carried  over  their  line^^ 
such  charge  including  not  only  the  carriage  along  the  line,  but  also  the  vari- 
ous services  rendered  at  the  stations  in  loading,  unloading,  &c.  Xo  appropri- 
ation was  made  in  the  books  or  accounts  of  the  company  of  such  last  portion 
of  the  amount  charged  for  the  carriage  of  goods ;  but  according  to  the  cloaijng; 
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system  mentioned  in  the  Railway  Clearing  Act,  1848,  13  &  14  Vict.  c.  xxviii., 
the  appellants  calculated  the  terminal  charges  upon  £6036,  the  gross  parochial 
earnings  in  A.  to  be  £2829,  and  they  contended  that  the  gross  amount 
of  parochial  earnings  was  the  difference  between  those  two  sums.  Held, 
that  the  stations  were  to  be  treated  as  only  indirectly  contributing  to  the 
profits  of  the  line  ;  that  tlie  amount  of  the  terminals,  and  the  amount  of  the 
expenses  incurred  in  earning  them,  were  parts  of  the  general  earnings  and  ex- 
penses of  the  line,  and  were  to  be  treated  as  any  other  part  of  the  gross  re- 
ceipts and  outgoings,  and  therefore  that  the  appellants  were  wrong. 

Upon  appeal  to  the  General  Quarter  Sessions  of  the  Peace  for 
the  county  of  Hertford,  against  a  rate  for  the  relief  of  the  poor 
of  the  parish  of  Gream  Amwell,  the  rate  was  confirmed,  subject  to 
the  opinion  of  this  Court  upon  the  following 

CASE. 

The  appellants  are  the  owners  of  a  railway  from  London  to 
Hertford,  made  under  provisions  of  the  4  &  5  Vict.  c.  42,  and  the 
common  carriers  of  passengers  and  goods  upon  the  said  railway. 
The  portion  of  the  appellants'  railway  which  runs  through  the 
respondents'  parish  is  about  three  miles  in  length,  extending  from, 
the  boundary  of  St.  John  Hertford,  to  St.  Margaret's,  and  the 
Ware  Station  upon  the  said  railway  is. also  within  the  respondent's 
parish.  The  appellants  maintain,  as  well  at  the  said  station  as  at 
each  of  the  other  stations  and  at  each  of  the  termini  on  the  said 
railway,  a  large  staff  and  appliances,  consisting  of  servants, 
horses,  buildings,  warehouses,  granaries,  wharves,  sidings,  turn- 
tables, and  hjading-cranes,  the  whole  being  employed  chiefly  for 
the  purposes  of  the  goods  traffic ;  ])ut  some  of  the  servants,  and 
portions  of  some  of  the  buildings,  are  also  used  for  accommodating 
passengers.  The  appellants  make  a  gross  charge  of  so  much  ])cr 
ton  to  their  customers  for  goods  carried  on  their  railway,  whicli 
charge  includes  not  only  the  carriage  along  the  line  of  railway, 
but  also  the  various  .services  rendered  by  the  said  staff  and  appli- 
ances at  each  station  or  terminus  in  loading,  unloading,  weighing, 
and  otherwise  handling  sucli  goods  upon  the  premises  of  the  com- 
pany. The  company  alone  are  carriers  upon  the  said  line.  No 
special  contract  or  charge  is  made  in  respect  of  the  before- 
mentioned  services,  expressly  and  exclusively  as  distinguished 
from  carriage,  and  no  allusion  to  them  appears  on  the  printed  list 
of  rates  kept  by  tlie  company.      There  is  no  appropriation  to  be 
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found  in  the  biuiks  or  account.s  of  tlio  company  of  any  portion  of 
such  gross  charge  to  the  services  in  qnestion,  nor  is  any  separate 
account  kept  of  sums  received  in  respect  of  them.  The  company 
make  a  separate  charge,  and  in  addition  to  the  one  already  men- 
tioned, if  goods  are  collected  or  delivered  by  them  at  their  cus- 
tomers' places  of  business  beyond  the  limits  of  their  station,  or  it' 
they  are  warehoused,  beyond  a  specified  time  by  the  company,  or 
left  beyond  a  specified  time  upon  their  premises.  The  company 
give  the  name  of  terminals  to  all  sums  received  in  respect  of  the 
services  of  the  staff  and  appliances  hereiidjcfore  mentioned,  in 
respect  of  goods,  other  than  the  services  for  which  a  separate  and 
additional  charge  is  admitted  to  be  made  as  aforesaid.  The 
appellants  adopted  the  following  method  of  ascertaining  the  gross 
earnings  of  the  said  staff  and  appliances  in  respect  of  the  services 
so  rendered  by  them  in  loading  and  unloading  as  aforesaid,  and  not 
covered  by  the  said  separate  charges.  The  various  railway  com- 
panies who,  in  common  with  the  appellants,  are  parties  to 
[*  175]  the  clearing  *  system  mentioned  in  the  "  Eailway  Clearing 
Act,  1850,"  13  &  14  Vict.  c.  xxviii.  (local),  have  estab- 
lished what  is  called  a  clearing-house,  for  the  purpose  of  apportion- 
ing as  between  the  said  companies,  according  to  certain  established 
rates,  the  earnings  in  respect  of  goods  .carried  in  a  single  journey 
over  the  lines  of  more  than  one  of  the  said  companies.  Under 
this  arrangement,  if  goods  are  despatched  at  station  A.  on  the  line 
of  one  company,  and  pass  through  station  B.  on  the  line  of  a 
second  company,  and  are  delivered  at  station  C.  on  tlie  line  of  a 
third  company,  the  clearing-house  deducts  according  to  the  said 
rates  from  the  gross  charge  for  the  conveyance  of  tlie  goods,  two 
sums  called  "  Terminal  Charges;  "  the  one  for  the  accommodation 
afforded  in  receiving,  iinloading,  and  despatching  the  goods  at 
station  A.,  the  other  for  the  accommodation  afibrded  in  receiving, 
unloading,  and  warehousing  within  the  said  limited  period  (if  re- 
quired), and  either  delivering  them  to,  or  loading  them  into  the 
vehicles  of  the  consignee  at  station  C.  After  deducting  the  said 
terminal  charges  the  residue  is  apportioned,  according  to  tlie  dis- 
tance traversed,  between  the  three  companies ;  but  the  terminals 
themselves  are  divided  between  the  first  and  third  companies  only, 
on  the  ground  that  station  B.  has  not  afforded  any  of  the  accom- 
modation to  which  terminals  apply.  The  gross  parochial  earnings 
of  the  appellants  in  the  said  parish,  during  the  year  1859,  in  re- 
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spect  of  passengers  and  goods  traffic,  were  £6036 ;  and  the  amount 
of  the  terminal  charges,  calculated  upon  the  last-mentioned 
system,  would  be  £2829.  In  calculating  the  rateable  value  of 
their  line  in  the  said  parish,  the  appellants  claim  to  deduct  tlie 
said  sum  of  £2829  for  terminal  charges,  according  to  the  estab- 
lished rates,  from  the  said  sum  of  £6036,  and  contend  tliat  the 
diflereuce  between  those  two  sums  will  be  the  true  gross  aniount 
of  the  parochial  earnings  of  the  line  of  the  said  railway  within 
tlie  respondents'  parish,  and  they  are  willing  that  there  should  be 
deducted  from  the  gross  expenses  of  the  said  line  the  full  cost  of 
earning  such  terminals.  The  respondents,  on  the  other  hand, 
contend  that  the  said  sum  of  £2829  forms  part  of  the  general 
earnings  of  the  line  of  railway,  and  that  the  said  sum  of  £6036 
must  therefore,  for  the  purpose  of  this  rate,  be  considered  the 
gross  amount  of  the  parochial  earnings  of  the  line  in  the  said 
parisli.  The  assessment  under  which  the  appellants  arc  rated  for 
the  said  Ware  Station  is  separate  and  distinct  from  the  assessment 
under  which  they  are  rated  for  the  said  line  of  railway. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether, 
in  ascertaining  the  general  earnings  of  the  said  portion  of  the  line, 
the  appellants  were  entitled  to  deduct  the  said  sum  of  £2829  as 
hereinbefore  mentioned ;  secondly,  whether  the  capacity  to  earn 
the  said  sum  is  to  be  considered  in  determining  the  rateable  value 
of  the  station. 

If  the  opinion  of  the  Court  upon  either  of  these  questions  should 
be  in  the  affirmative,  then  ■judgment  was  to  be  entered  for  the 
appellants ;  if  in  the  negative,  for  the  respondents. 

After  argument,  the  Court  took  time  for  consideration. 

The  judgment  of  the  Court  (Cockhurn,  Ch.  J.,  Crompton,  J., 
and  Blackburn,  J.),  was  delivered  by 

Blackburn,  J.  —  In  this  case  it  appears  that  if  the  sta-  [177] 
tions  and  line  in  Amwell  belonged  to  different  companies, 
and  if  the  clearing-house  system  were  in  force,  certain  allowances 
would  1)0  made  to  the  companies  owning  the  station,  by  way  of 
remuneration  for  tlie  accommodation  afforded  in  receiving,  load 
ing,  and  unloading,  des])atching  and  delivering  the  goods  eitliei' 
taken  in  or  given  out  at  the  stations.  The  appellants  conltniil 
that  these  allowances,  which  are  called  "  terminals,"  arc  not  part 
of  the  earnings  of  the  line,  but  are  to  be  considered  as  earnings 
vor,.  xxn.  — 45 
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of  the  statidu.  We,  however,  are  of  opinion  that  we  must,  in 
conf»trmity  with  the  established  practice,  treat  the  station  as  only 
inilirectly  contributing  to  the  profits  of  the  line,  and  consequently 
as  being  to  be  rated  as  land  and  buildings,  whose  value  is  to  some 
I'.xtent  enhanced  by  their  capacity  of  being  employed  in  connection 
with  the  line.  We  think  the  amount  of  these  terminals,  and  the 
amount  of  the  expenses  incurred  in  earning  them,  are  parts  of  the 
general  earnings  and  general  expenses  of  the  line,  and  are  to  be 
treated  in  the  same  way  as  any  other  part  of  the  gross  receipts 
and  outgoings.  We  therefore  give  judgment  for  the  respondents. 
Judgment  for  the  respondents.  —  Rate  confirmed. 

ENGLISH  NOTES. 

The  method  of  valuation  illustrated  in  the  principal  cases,  consisting 
essentially  in  the  calculation  of  the  rateable  value  of  the  hereditament 
from  the  profits  made  by  means  of  it,  has  been  applied  with  ajiproval 
to  the  valuation  not  only  of  railways,  but  also  of  other  forms  of  pr<ipert_y 
held  and  used  for  the  purposes  of  great  commercial  undertakings,  as, 
for  instance,  docks,  waterworks,  and  gas-works.  There  seems,  how- 
ever, to  be  no  authority  showing  clearly  the  features  which  distin- 
guish cases  in  which  the  method  is  applicable  from  those  in  which  it 
is  not.  On  this  point  see  the  note  to  Cartwright  v.  Sculcoates  Union, 
No.  7,  p.  539,  ante,  and  see  also  Sheffield  United  Gas  Co.  v.  Sheffield 
Overseers  (1863),  4  B.  &  S.  135,  9  Jur.  (N.  S.)  623,  8  L.  T.  692,  37  J.  P. 
429,  s.  c.  nam.  Reg.  v.  Sheffield  United  Gas  Co.,  32  L.  J.  M.  C.  169, 
11  W.  R.  1064,  where  it  was  unsuccessfully  contended  that  the  method 
ought  not  to  be  applied  to  the  valuation  of  certain  gas-works. 

Tlie  method  has  been  applied  in  many  cases,  it  may  be  observed,  to 
undertakings  such  as  gas  and  water  works  not  of  a  commercial  char- 
acter, but  carried  on  by  local  authorities  or  bodies  of  public  trustees  for 
the  benefit  of  the  public  or  of  the  inhabitants  of  a  particular  area.  It 
seems,  however,  to  be  now  establi.shed  that  tlie  method  is  in  general 
inapplicable  to  property  of  this  class  the  value  of  which  depends  upon 
considerations  other  than  those  of  its  profit-earning  capacity.  On  this 
subject,  see  London  County  Council  v.  Erith  Overseers,  No.  9,  p.  579, 
>nite,  and  the  notes  thereto. 

The  respondents'  valuation  in  the  second  of  the  above  principal  cases 
.shows  well  the  general  lines  upon  which  the  calculation  proceeds  where 
the  method  in  question  is  applicable,  so  far  as  regards  the  valuation  of 
a  complete  hereditament.  In  practice,  of  course,  the  problem  is  seldom 
.simply,  the  valuation  of  a  complete  hereditament ;  it  is  generally  the 
valuation  of  the  part  of  a  hereditament  l^'ing  in  a  particular  parish. 
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I'^or  tlie  moment,  however,  attention  may  he  confined  to  the  simple 
jirohlem  of  tlie  valuation  of  a  complete  hereditament ;  and  the  compli- 
cations introduced  by  the  circumstance  that  such  undertakings  as  rail- 
ways are  seldom  confined  witliin  the  limits  of  a  single  parish  uia}'  bo 
discussed  later. 

The  process  of  calculation  adopted  in  the  valuation  of  a  complete 
hereditament  by  the  method  under  discussion  may  be  summarised  thus: 
Ascertain  the  annual  gross  receipts  from  the  hereditament.  Deduct 
from  this  figure. 

1.  Such  of   the  annual  expenses  as  would  be  incurred  by  the 

tenant,  other  than  tenant's  rates  and  taxes. 

2.  The  tenant's  share  of  the  profits  of  the  undertaking.     (The 

figure  now   reached   is  the   gross   estimated  rental  plus 
tenant's  rates  and  taxes.) 

3.  The  average  annual  cost  of  the  repairs,  insurance,  and  othei' 

expenses,  if  any,  necessary  to  maintain  the  hereditament 
in  a  condition  to  command  the  hypothetical  rent. 

4.  Tenant's  rates  and  taxes. 

The  order  in  which  the  deductions  are  made  is,  of  course,  immatei'ial, 
and  it  is  very  often  convenient  to  depart  more  or  less  from  the  order 
above  suggested;  to  divide  the  above-mentioned  heads  of  deduction  into 
moii<3  or  fewer  items;  or  to  lump  together  deductions  placed  above  under 
different  heads.  For  example,  in  the  respondents'  valuation  in  the 
second  of  the  principal  cases,  certain  of  the  expenses  included  in  head 
(1),  and  certain  of  those  included  in  head  (3),  were  lumped  together  as 
the  4th  item  of  deduction.  It  will,  however,  be  convenient  in  dis- 
cussing the  matter  to  follow  the  order  above  suggested. 

It  will  be  convenient  also  to  assume,  for  the  purposes  of  discussion, 
that,  as  is  usually  the  case,  the  propert}^  to  be  valued  is  owned  and  oc- 
cupied by  a  company  who  themselves  carry  on  the  undertaking,  so  that 
the  expression  "the  company"  can  be  used  as  importing  owners  and 
occupiers  of  the  property  though  carrying  on  business  on  the  property. 

The  first  figure  to  be  ascertained  is  that  of  the  annual  gross  receipts. 
In  theory  the  annual  gross  receipts  to  be  ascertained  are  those  of  the 
hypothetical  tenant.  There  may,  accordingly,  be  items  in  the  actual 
gross  receipts  of  the  company  which  ought  to  be  excluded  from  the 
gross  receipts  from  which  the  valuation  of  the  property  starts,  and 
there  may  be  items  which  should  be  included,  though  they  do  not  appear 
as  receipts  in  the  comj)any's  accounts. 

The  following  cases  illustrate  these  observations,  though  the  (|ii(s- 
tion  as  to  what  should  be  included  in  the  gross  receipts  was  not  in  all 
of  these  cases  posed  exactly  in  that  form. 

Ill  n<>x  V.  Brkljeimier  Trusfees  (1829),  9  B,  &  C.  G8,  32  K.  K.  571, 
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irl'tiii'U  to  in  till-  i»niu'ip;il  t.-asi-s,  it  \vu.s  licld  that  in  rating  a  canal. 
nnIhto,  as  usual  in  tlio  case  of  canals,  the  canal  company  had  in  jio 
.sense  a  monopoly  of  the  cari-yin<;  trade  on  tlie  canal,  the  reci-iptN  from 
tlie  carryin}»  trade  were  to  be  excluded,  but  that  the  tolls  that  would 
have  been  ])ayablo  in  respect  of  the  canal  company's  traffic,  had  it  been 
conducted  by  others,  were  to  bo  included.  This  decision  was  based  on 
the  ground  that  the  carrying  trade  of  the  company  was  not  incident  to 
the  occupation  of  the  canal;  so  that,  as  it  would  now  be  put,  the  hypo- 
thetical tenant  would  not  look  to  the  ]irofits  from  that  trade  in  esti- 
mating the  rent  he  could  offer. 

In  the  first  two  of  the  principal  cases,  it  was  argued  that  the  profits 
of  the  railway  company  as  carriers  stood  on  the  same  footing;  but  it 
was  lield,  for  the  reasons  so  well  put  in  the  judgments,  that  the  com- 
pany's carrying  trade  was  referable  to  the  occupation  of  the  railway; 
and  no  doubt  as  to  this  has  since  been  raised. 

In  the  last  of  the  principal  cases,  the  question  arose  as  to  whether 
the  receipts  of  a  railway  companj'  from  certain  ''terminal  "  charges 
were  to  be  included  in  the  gross  receipts.  And  it  was  held  that  they 
were,  —  a  decision  which  involves  the  proposition  that  the  receij)ts 
from  the  terminal  charges  there  in  question  were  referable  to  the  occui^a- 
tion  of  the  line.  It  does  not,  however,  follow  that  the  receipts  from  all 
terminal  charges,  in  the  broadest  sense,  made  by  a  railway  company 
should  be  included  in  the  gross  receipts;  for  such  charges  may  be  in 
respect  of  business  carried  on  by  the  railway  company  independently 
of  the  occupation  of  the  line.  See  Manchester,  Sheffield,  &•  lAncohi- 
xhire  Railway  Co.  v.  Caistor  Union  (1874),  2  Nev.  &  Mac.  53. 

Curious  questions  as  to  the  figure  that  should  be  taken  to  represent 
the  annual  gross  receipts  arise  where  railway  companies  have  running 
powers  over  each  other's  lines. 

A  question  of  this  kind  arose  in  the  third  of  the  principal  cases, 
though  it  there  formed  only  a  minor  point. 

In  Beg.  v.  St.Pancras  Vestry  (1863),  3  B.  &  8.  810,  32  L.  J.  M.  C. 
14G,  0  Jur.  (N.  S.)  1102,  8  L.  T.  273,  11  W.  E.  615,  the  assessment  of 
a  portion  of  the  X.  L.  line  came  in  (piestion.  Under  an  agreement  be- 
tween the  X.  L.  company  and  tlie  B.  company,  passengers  were  booked 
through  and  carried  from  stations  on  the  X.  L.  line  to  stations  on  the 
B.  line,  the  X.  L.  company  pajnng  over,  out  of  the  wlude  fare  charged, 
a  fixed  sum.  which  was  found  in  the  case  as  a  fact  to  have  been  a 
reasonable  sum  under  the  existing  circumstances,  to  the  B.  company. 
It  was  held  that  the  sum  so  paid  ought  not  to  be  included  in  the  gros.* 
receipts  of  the  N.  L.  line. 

In  Midland  Railway  Co.  v.  Badgivorth  Overseers  (1864),  34  L.  J. 
M.  C.  25,  11  J  dr.  (N.  S.)  14, 13  W.  B.  202;  s.  c.  novi.  Re,j.  v.  Midland 
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Railwa)j  Co.,  11  L.  T.  .303,  two  companies  had,  under  statutory  pro- 
visions, nintnal  running  powers  over  each  other's  lines,  and  it  seems  t<> 
liave  been  thonglit  tliat  each  company  were  rateable  in  respect  of  their 
iiwn  line  at  a  value  deduced  from  the  total  profit  made  by  both  companies 
on  that  line.  In  the  subsequent  case  of  Great  Western  Edilwiuj  Go. 
V.  Badgivorth  Orerseers  (1867),  L.  E.  2  Q.  B.  251,  36  L.  J.  M.  C.  33. 
15  W.  R.  579,  where  the  rating  of  the  same  lines  was  again  considered, 
it  was  held  tjiat  the  view  previously  taken  was  wrong,  unless  the  as- 
sumption was  made  that  the  running  powers  of  the  two  companies  were 
of  equal  value;  and  that  the  true  basis  of  assessment  was  the  value  to 
each  company  of  their  occupation  of  their  own  line,  plus  the  value  uf 
their  running  powers  over  the  other  line,  that  being,  in  effect,  the  value 
of  the  line  to  the  hypothetical  tenant. 

In  AJtvincham  Union  v.  Cheshire  Lines  Committee  (C.  A.  1885),  15 
Q.  B.  D.  597,  one  company  had  statutory  running  powers  over  the  line 
of  another  on  payment  of  a  fixed  rent  which  w^as  less  than  the  value  of 
the  running  powers  for  the  time  being.  It  was  held  that  in  assessing 
the  railway  of  the  latter  company,  the  statutory  rent,  and  not  the  actual 
value  of  the  running  powers,  was  the  measure  of  the  element  of  value 
of  the  line  derived  from  the  traffic  in  question. 

It  may  be  observed  here  that  it  is  now  settled  law  that  statutory  i>ro-^ 
visions  affecting  the  profits  that  can  be  made  out  of  particular  property 
are  to  be  taken  into  account  for  rating  purposes.  This  doctrine  is  illus- 
trated by  the  two  last  cited  cases.  See  also  Sculcoates  Union  v.  Hall 
Docks  Co.,  1895,  A.  C.  136,  64  L.  J.  M.  C.  49,  71  L.  T.  642,  43  W.  B. 
623,  and  see  the  Jiote  to  Burton-upon- Trent  Corjooration  v.  Burton- 
upon-Trent  l^nion,  and  London  Covntij  Council  v.  Erith  Overseers, 
Nos.  8  &  9,  p.  614,  ante. 

On  the  other  hand,  the  cases  on  the  question  as  to  the  circiini- 
stances  under  which  mere  agreements,  which  for  the  time  being  al't'cct 
the  profits  that  can  l)e  made  out  of  property,  can  be  regarded  as 
affecting  tlie  value  of  tlie  property  for  rating  purposes  arc  in  a  very 
unsatisfactory  state.  It  seems  impossible  to  deduce  any  broad  jirin- 
ciple  from  tliem  ;  and  it  is  even  difficult  to  reconcih^  them  without 
drawing  very  fine  distinctions. 

In  Allison  v.  MonkirearmoutJi  SJcore  Overseers  (1854),  4  El.  &  Bl. 
13,  23  L.  J.  M.  C.  177,  18  Jur.  1075,  s.  c.  nom.  Rerj.  v.  Allison,  2  C. 
L.  R.  1544,  2  W.  R.  592,  it  was  licld  by  the  majority  of  the  Court, 
Lord  Cami'P.icij.,  Ch.  J.  and  Crompton,  J.,Erle,  J.,  dissenting,  that 
a,  brewery  to  whicli  certain  public  houses  were  "tied,"  was  assessable 
at  its  value  as  enhanced  by  this  circumstance.  But  in  Stinderldml 
Overseers  v.  Sunderland  Union  (1S65),  18  C.  B..  (N.  S.)  .531,  34  L.  J.  1\I. 
(J.  121,  11  Jur.  (N.  S.)  688,  13  B.  T.  239,  13  W.  R.  943.   it  was  held 
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l>v  tlu>  majority  «»f  tlio  Cimrt.  Kui.E,  Cli.  J.  iind  S.mitii.  J.,  livi.K.s.  J.. 
tlissoutiuiX,  that  a  "Mifd"'  juiMic  Iioiisi'  was  ratcaldc  on  llir  liasisof  tlic 
n>nt  it  wi'uld  lia\t'  fi>iiiinaiuloil  as  a  free  house,  and  not  at  tho  rcihict'd 
rtMit  it  coniinandi'd  sul)ji'ot  to  the  tie,  and  tliis  view  lias  been  aciM'pted 
without  que.stion  in  tho  subsequent  cases  as  to  the  ratin<;  of  ])ul)lio 
hi>uses.  See.  i\  (/.,  Ciirtw right  v.  Sculeoatex  Union,  No.  7,  p.  rh\S),  nmc. 
In  tlic  Sinulcrlond  Case,  which,  it  will  be  observed,  came  before  a 
court  over  which  Erlk,  Ch.  J.,  who  had  dissented  in  the  Monkwear- 
inouth  Shore  Case,  presided,  the  majority  of  the  Court  attempted  to 
distinguish  the  last-mentioned  case;  but  it  is  submitted  that  tlic  two 
cases  are  not  really  reconcileable,  and  that  the  fornier  sliould  now  nc 
regarded  as  no  longer  law. 

In  Re>j.  V.  Thurlestone  (1859),  1  Kl.  &  El.  502,  28  L.  J.  M.  C.  lOC, 
o  .lur.  (N.  S.)  820,  7  W.  R.  192,  it  was  held  that  the  tenant  of  land 
over  which  the  landlord  reserved  the  sporting  rights,  was  rateable  on  the 
basis  of  the  rent  obtainable  where  the  sporting  rights  were  so  reserved. 
and  not  at  the  higher  rent  the  laud  would  have  commanded  if  let  witljout 
that  reservation.  This  case  was,  however,  adversely  commented  on  in 
I.'rrj.  V.  Battle  Union  (1866),  L.  E.  2  Q.  B.  S,  36  L.  J.  M.  C.  1.  15 
L.  T.  180,  15  W.  K.  57,  and  again  in  Reg.  v.  RJii/nmei/  Railway  Cd., 
post,  p.  711,  with  which  indeed  it  seems  clearly  inconsistent.  Now,  it 
ma\-  be  meritioned,  the  rating  of  sporting  rights  wlien  severed  from  the 
occupation  of  the  land  is  regulated  by  provisions  in  the  Eating  Act,  1874 
(37  &  38  Vict.  c.  54),  as  to  which  see  Kenrick  v.  Giiilsfield  Overseers 
(1879),  5  C.  P.  D.  41,  49  L.  J.  M.  C.  27,  41  L.  T.  624,  28  W.  E.  372. 
As  to  the  rating  of  sporting  rights  not  severed  from  the  occupation  of 
the  land,  see  Reg.  v.  Williams  (1854),  23  L.  T.  (0.  S.)  76  ;  B//fo))  v. 
Mold  Overseers  (1880),  6  Q.  B.  I).  13,  50  L.  J.  M.  C.  39,  43  L.  T. 
472,  29  AV.  R.  122. 

In  Reg.  v.  Fletton  Orerseers  (1861),  3  El.  &  El.  450.  30  L.  J.  M.  C. 
89,  7  Jur.  (N.  S.)  518,  3  L.  T.  689,  9  W.  E.  309,  a  railway  station  was 
held  to  be  rateable  at  its  value  as  enhanced  by  an  agreement  between 
the  railway  company  owning  and  occupying  the  station,  and  another 
company,  whereby  the  latter  had  undertaken  to  pay  for  a  period  of  999 
years  an  annual  sum  for  rights  to  use  the  station,  far  in  excess  of  the 
actual  value  of  these  rights  of  user  for  the  time  being.  Subsequently, 
in  Reg.  v.  Sherard  (1863),  33  L.  J.  M.  C.  5, -it  maj-  be  mentioned,  it 
appeared  that  the  Court  had  in  the  Fletton  Case,  proceeded  to  some  ex- 
tent on  an  erroneous  statement  of  the  facts;  but  the  later  case  does  not 
affect  the  authority  of  the  earlier  as  a  decision  on  the  legal  question 
there  involved. 

In  Reg.  v.  St.  Pancras  Vestry,  ante,  p.  708,  the  effect  of  the  agree- 
in. n'  b.-ru.'.ii  the  two  railway  companies  was  much  discussed:  but  as  it 
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uppeared  that  the  agreement  was  reasonable,  with  reference  to  existing 
-<-i!-ciimstances,  no  opinion  was  expressed  as  to  whether  the  agreement, 
as  such,  affected  the  value  of  the  X.  L.  railway. 

In  Jie(/.  V.  Rhynvieu  Railway  Co.  (18()9),  L.  E.  4  Q.  B.  276,  38  L. 
.].  \r.  C.  75,  17  W.  Pv.  530,  10  B.  &  S.  198,  a  railway  company  were 
lu'lil  to  be  rateable  in  respect  of  a  wharf ,  which  they  held  on  lease  from 
till'  trustees  of  a  neighbouring  dock,  at  a  value  including  as  an  element 
'■eitain  wharfage  dues  which  were  payable  in  respect  of  the  accommo- 
<lation  afforded  at  the  wharf,  but  which,  under  the  agreement  between 
the  company  and  the  trustees,  were  in  fact  received  by  the  latter. 

The  first  deduction  from  the  annual  gross  receipts,  according  tt)  the 
=<n'der  above  suggested,  is  that  for  tenant's  expenses. 

In  ascertaining  the  amount  of  this  deduction,  considerations  of  the 
^nme  character  as  those  affecting  the  ascertainment  of  the  annual  gross 
receipts  may  be  involved,  but  these  need  not  be  again  discussed. 

An  item  of  tenant's  expenses  is  that  for  the  maintenance  of  the 
tenant's  stock.  This  item  may  be  directly  ascertainable  from  the 
company's  accounts;  but  the  actual  expenditure  of  the  company  on 
the  maintenance  of  stock  may  require  correction  in  the  shape  of  an 
.iiMitinn  for  depreciation,  or  in  the  shape  of  a  deduction  representing 
sinus  spent  not  really  on  the  maintenance  of  stock,  but  on  the  acquisi- 
i'uAi  of  additional  stock.  In  Great  Eastern  Railway  Co.  v.  Haugkley 
()rrrs,'ers  (186G),  L.  R.  1  Q.  B.  666,  35  L.  J.  M.  C.  229,  12  Jur. 
(N.  S.)  596.  14  L.  T.  548,  14  W.  R.  779,  an  attempt  was  made  to  takt; 
(lie  opinion  of  the  Court  upon  the  proper  mode  of  estimating  an  allow- 
ance for  de[treciation.  The  railway  company  had  contended  before  the 
arbitrator,  to  whom  an  appeal  as  to  the  assessment  of  the  line  had  been 
referred,  that  the  allowance  ought  to  have  been  arrived  at  by  taking  the 
^  alue  of  the  stock  at  the  beginning  of  the  3'ear,  and  then  ascertaining 
what  a  new  tenant  would  give  for  it  at  the  end  of  the  year;  but  the 
-arbitrator  had  calculated  the  depreciation  in  another  way,  though  ex- 
actly how  is  not  very  clear.  The  Court,  however,  held  that  the  ques- 
tinn  whether  the  compan3''s  method  of  calculating  the  allowance,  or  that 
of  the  ai-bitrator,  was  right,  was  a  question  of  fact  and  not  of  law,  and 
that  the  arbitrator's  decision  on  the  point  could  therefore  not  be 
reviewed. 

In  Ray.  v.  Southampton  Dorks  Co.  (1851).  14  Q.  B.  587,  20  L.  J. 
M.  C.  155,  15  Jur.  268,  a  deduction  was  allowed  in  valuing  docks,  for 
the  expense  of  a  steam  tug  used  for  the  pur]ioses  of  the  docks. 

'Hie  second  head  of  deduction  is  thiit  for  lli(>  tenant's  siuirc  of  the 
]irofits. 

Generally,  as  in  the  respondents'  valuation  in  the  second  of  the  prin- 
<;i[ial  cases,  tliis  deduction  is  calculated  at  a  certain   percentage  on   the 
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tenant's  capiijil  invested  in  tin-  nnilcrtukinLT.  t"  wliicli  is  soiuct  iiiics 
:». Med  ;i  sum  n-pri'scMilini;  personal  reunnieiahnii  t..  llic  l-iiaiit  I'm-  liis 
work  in  oarryin;^'  on  tlie  uiulertakin^. 

Tliis  inetlioik  of  eoursi',  iinolws,  lirsl.  llie  ilcl.'i'niinai  icu  cf  wliat 
parts  of  tliu  eonipany's  property  are  to  bo  re^^arded  as  tenant'.s  stock, 
and  what  as  beini;  ]iart  of  what  tlie  liypothet ieal  tenant  wcjuld  rent 
tr-ni  tlie  landlord.  I'he  criteria  for  the  delerniinat ion  of  this  (juestion 
are  diseussed  in  tlie  note  to  Tijne  Boiler  U'nr/.s  \ .  /.n,i>//>riih))i^  Or(>)'se(^j-s, 
No.  ir>,  p.  73-,  j'ost.  In  tlie  meantime  it  will  siitliee  to  nvler  to  Jii:;/.  v. 
Xorfh  Stii^fori/shu'e  Ra'ilivai/  Co.  (i.S(JO).  3  EI.  &  El.  392,  30  L.  J.  M. 
C.  OS,  7  Jur.  (N.  S.)  363,  3  L.  T,  551.  9  W .  M.  235,  as  alfording  an  in- 
stance of  a  case  where  the  question  arose.  It  was  there  held  that  the 
turntables,  cranes,  weighing  machines,  stationary  steam-engines,  lathes, 
telegraph  api»aratns,  office  and  station  furniture,  and  gas-works  of  a 
railway  company  were  divisible  into  three  classes:  1st,  tilings  move- 
able, such  as  office  and  station  furniture,  Avhieh  formed  part  of  the 
tenant's  stock ;  2ndly,  things  so  attached  to  the  frecdiold  as  to  have  Tie- 
comc  part  of  it;  and  3rdly,  things  which,  though  ca])ablft  of  being 
removed,  were  yet  so  far  attached  that  it  was  intended  that  they  should 
remain  permanently  connected  with  the, rail  way  and  remain  permanent 
appendages  to  it;  and  that  neither  of  the  latter  two  classes  of  things 
were  to  be  regarded  as  tenant's  stock. 

The  perceiitage  to  be  allowed  on  the  tenant's  capital  must  be  calcu- 
lated on  the  existing  value  of  the  property  in  which  the  capital  is  in- 
vested, and  not  on  the  prime  cost  of  that  property.  See  Bey.  v.  Great 
Western  Railway  Co.  (1846),  6  Q.  B.  179,  15  L.  J.  M.  C.  80,  10  Jur. 
134;  Reg.  v.  North  Staffordshire  Railway  Co.,  supra. 

It  is  a  pure  question  of  fact  at  what  rate  the  percentage  <jught  to  be 
taken,  depending  theoretically  upon  what  return  on  capital  would  be  re- 
(juired,  having  regard  to  the  current  rate  of  interest,  the  ordinaiy  rate 
of  trade  profits,  and  the  risk  incident  to  the  particular  undertaking,  to 
induce  a  responsible  per.son  to  become  tenant  of  the  undertaking.  See 
Sheffield  United  Gas  Co.  v.  Sheffield  Overseers  (1863),  4  B.  .S:  S.  135, 
9  Jur.  (X.  S.)  623,  8  L.  T.  692;  s.  c  nom.  Reg.  v.  Sheffield  United 
Gns  Co.,  32  L.  J.  M.  C.  169.  11  W.  W.  1064.  In  practice,  by  a  sort  of 
tacit  consent  among  exjjert  valuers,  17^  percent  has  come  to  be  regarded 
a.s  the  normal  figure.  The  17i  per  cent  is  generally  described  as 
composed  of  5  per  cent  interest,  10  per  cent  trade  profits,  and  2\  per 
cent  for  risks  and  casualties. 

Whether  in  addition  to  a  percentage  on  the  tenant's  capital,  a  de- 
duction should  be  made  for  personal  remuneration  to  the  tenant  would 
seem  in  theory  to  depend  simply  upon  whether  or  not  the  percentage  on 
the  tenant's  capital  has  been  calculated  on  the  assumption  that  he  would 
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rctu'ive  personal  renumeration  in  addition.      The  claim  to  a  deduction 
uf  tlii.s  character  often  takes  tlie  form  of  a  claim  to  deduct  the  remu- 
neration actually  paid  to  the  directors  of  the  company.      In  Heff.  v. 
,SV.   Giles,  CamhericeU,  Inhahltants  (1850),  14  Q.  B.  571,  19  L.  J.  M. 
<'.  122,  14  Jur.  519,  a  claim  of  this  kind  was  disallowed  in  the  case  of 
ilie  directors  of  a  cemetery  compan}'.      On  the   other  hand  a  similar 
ilaim  was  allowed  in  Reg,  v.  Southampto7i  Docks  Co.  (1851),  14  Q.  B. 
587,  20  L.  J.  M.  C.  155,  in  the  case  of  the  directors  of  a  dock  company, 
j      and  the  previous  case  was  distinguished  on  the  ground  that  there  the 
j      directors  were  carrying  on  two  separate  undertakings  conjointly.     The 
distinction,    however,  seems  very  unsatisfactory,   as    that  fact  would 
I      apparently  only  gi>  to  the  quantum  of  the  deduction. 
1  Though  the  usual  way  of  arriving  at  the  tenant's  share  of  the  profits 

is  to  take  a  percentage  on  the  tenant's  capital,  the  Court,  in  Reg.  v. 
Greet  Westrrw  RaUmuj  Co.  (1840),  6  Q.  B.  179,  15  L.  J.  M.  C.  80,  10 
Jur.  134,  ex[)ressed  the  opinion  that  it  was  a  question  of  fact  whether 
the  tenant's  share  should  be  calculated  in  this  way  or  by  taking  a  per- 
•centage  on  the  gross  receipts.  AjuI  there  are  cases,  where  the  under- 
taking is  large  and  involves  large  responsibility,  while  the  tenant's 
ca[>ital  is  very  small,  in  which  it  seems  clear  that  no  reasonable  per- 
•centage  on  the  tenant's  capital  could  be  sufficient  to  attract  a  respon- 
sible tenant,  and  in  which,  accordingly,  some  method  of  calculating  the 
tenant's  share  of  the  profits  like  that  of  taking  a  percentage  on  the 
gross  receipts,  arbitrarj'  as  such  a  method  is,  seems  to  be  unavoidable. 
'iyee  Manchester,  SJtefjield,  and  Llncohisltire  Railiraij  Co.  v.  Caistor 
Union  (1874),  2  Xev.'  &  Mac.  53. 

The  next  head  nt'  d.cduction  is  that  embracing  the  landlord's  expenses 
in  maintaining  the  hen^ditament,  or,  in  other  words,  the  expenses  ex- 
pressly directed  by  tlu!  I'arncliial  Assessments  Act,  1836,  to  be  deducted 
from  the  gross  estimated  rental  in  asccrtaiiiing  the  rateable  value. 

Tt  will  be  observed  that  in  the  third  of  the  principal  cases  a  deduc- 
tion under  this  head  in  res])ect  of  the  depreciation  of  the  ])roperty  was 
allowed,  and  a  prcvinns  decision  against  such  an  albtwanoe  was  over- 
ruled. The  decisidu  on  this  point  was  afliirmed  in  Reg.  v.  (ircat 
Western  Roibntg  Co.  (1852).  15  Q.  B.  379.  I(i85.  21  L.  J.M.C.  84,  1(> 
Jur.  217. 

The  last  head  of  deduction  is  that  for  rates  and  taxes. 

In   Reg  v.  Tifnc  Ini/pronement    Cmnmissioners  (18(12),  G  L.  T.   489, 
h    the   somewhat  prepostenms  claim   was   put   forward   that  fwr  the    |)ur- 
pose  of  this   deduction   the    iMtcs  should    be    calculated    on  the    gross 
<istimated  I'cntal,  and  not,  as  rates  really  are  calculated,  on  the  rateable 
value;  but  this  contention  was  naturally  unsuccessful. 

The  rates  must  be  calculate<l  on  the  true  rateable  value  of  the  prup- 
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titv,  iui«l  n.it  on  tln'  vahu'  aiipoariiig  in  tlio  valuation  list  for  tlio  tiim- 
lu'injj  in  I'orc*',  wlu'i-c  that  value  is  incorrect.  Soo  Rrt/.  v.  Soiif/i  S/.if. 
rorthhin-  Waterworks  (C.  A.  188.-.).  1(>  (>.  W.  1>.  :;."')9,  ;"..-.  T..  .1.  ^\.  <'. 
"s8.  .-.4  L.  T.  782.  34  W.  E.  242. 

In  i:r,,.  V.  Jhuhl  (18(15),  L.  K.  1  Q.  15.  If),  ()  1'..  .'t  S.  '.to:;.  11'  .1,11. 
(N.S.)  1~>9:  s.  c.  )ioin.  Ueg.  v.  Bilston  Orerseers,  35  L.  J.  M.  ('.  '.)7, 
it  was  lu'ld,  it  nia'y  bo  mentioned,  that  in  valuing  cottages  where  the 
lanillortl  was  rated  under  provisions  in  a  local  Act  similar  to  those 
in  sect.  4  of  the  Poor  Rate  Assessment  mid  Collection  Act,  ISOO  (32 
«!!:  33  Vict.  c.  41),,  at  a  reduced  amount,  the  full  amount  of  the  rates 
should,  nevertheless,  be  deducted. 

It  remains  to  discuss  the  valuation  of  a  particular  part  of  such  jirop- 
ertv  as  a  railway  lying  within  the  confines  of  a  particular  parish. 

The  problem  is,  in  general,  essentially  one  of  apportioning  the  value 
of  the  whole  property  among  the  parishes  in  which  it  lies.  In  the  first 
of  the  principal  cases  it  is  pointed  out  that  it  would  be  absurd  to  value 
part  of  a  railway  as  if  the  rest  of  the  railway  did  not  exist.  And  it 
wonld  be  equally  absurd  to  value  the  portion  of  a  railway  in  a  single 
pari.<h  at  the  exaggerated  rent  that  could  be  obtained  for  it,  if  it  were 
in  the  hands  of  a  person,  other  than  the  company  owning  the  rest  of  tin- 
line,  who  was  free  to  exact  any  rent  that  could  be  obtained  from  the 
company  for  an  essential  link  in  their  system. 

The  apportionment  of  the  value  of  such  property  as  a  railway  between 
the  several  parishes  in  which  it  lies,  seems,  as  has  been  often  pointed 
out  by  the  Court,  to  be  generally  incapable  of  a  completely  logical  solu- 
tion. Indeed,  it  often  resembles  such  a  problem  as  that  of  aj.portioii- 
ing  the  value  of  a  costly  etching  between  the  j.aper  and  the  ink. 

It  is,  however,  well  established  that  wherever  it  is  capable  of  appli- 
cation, the  apporticuiment  should  be  worked  out  according  to  the  fol- 
lowing method. 

First,  the  whole  property  is  divided  into  "  directly  productive  "  por- 
tions, on  the  one  hand,  and  "indirectly  productive"  j.ortions  on  the 
other.  The  indirectly  productive  portions  are  then  valued  as  '"land  and 
buildings,  &c.,  dei-iving  some  additional  value  from  their  capacity  <^f 
being  ayiplied  to  the  purposes  of  the  undertaking,"  a  phrase  the  meaning 
of  which  will  be  discussed  hereafter.  Then  the  residue  of  the  value  of 
the  ^vhole  property,  i.  e.,  the  ^■alue  of  the  directly  productive  j.ortions. 
is  divided  upon  what  is  known  as  the  ''parochial  principle.''  This 
principle  is  [lerhaps  not  capable  of  very  exact  statement  in  the  present 
state  of  the  authorities;  but,  broadly,  it  may  be  expressed  as  being  that 
the  value  is  to  be  distributed  in  proportion  to  the  net  earnings  of  the 
several  parts  of  the  directly  productive  property  in  the  several  parishes. 
I'erhaps   the   first   case  clearly  showing   the  method   of  dividing  :>. 


M. -C.  VOL.  XXll.]         SECT.  II. KATEABLE    VALUE. 

71, J 

Nos.  11-14.  —  Reg.  V.  L.  &  S.  W.  Ry.  Co.;  Reg.  v.  Grand  June.  Ry.  Co.,  &-c. 

—  Notes 

liereditament  into  directly  productive  and  indirectly  productive  por- 
tions was  Beff.  v.  Mile  End  Old  Town  Overseers  (1847),  10  Q.  K  208, 
16  L.  J.  M.  C.  184,  11  Jur.  988,  where  the  assessment  of  the  portions 
within  the  parisli  of  Mile  End  Old  Town,  of  the  waterworks  of  the 
I  East  London  Water  Company,  came  in  question.  The  method  of  valua- 
tion there  adopted  and  approved  by  the  Court  was  thus  explained  b}' 
;  Lord  Denmax,  Ch.  J.  (10  Q.  B.  219):  "  The  first  step  in  apportioning 
'  has  been  in  effect  to  divide  the  whole  apparatus  constituting  the  rate- 
I  able  subject  into  two  portions,  of  which  one  is  directly  productive  </f 
rateable  value,  being  the  service-pipes  which  deliver  the  water  to  the 
J  consumer;  the  other  indirectly  conduces  to  such  production,  being  the 
,  rest  of  the  works,  bringing  tlie  water  to  the  service-pipes.  The  second 
;  portion  lias  been  tirst  rated  in  the  ordinary  way  by  valuing  the  land  with 
i  the  buildings  and  fixtures  thereon,  and  the  amount  of  rate  so  ascertained 
has  been  deducted  from  the  sum  of  rateable  value,  and  distributed  to 
the  districts  in  which  the  parts  of  this  portion  are  situate.  An  analo- 
gous course  appears  to  have  been  adopted  for  railways  in  Her/,  v.  Jjoii- 
don  and  Souih  Western  Railway  Company,  1  Q.  B.  558  (\).C,i)\,ante)\ 
ll'-g.  V.  Grand  Junetion  Raihcay  Company,  4  Q.  B.  18  (p.  665,  ante'); 
and  for  gas  companies  in  Rerj.  v.  Cambridge  Gas  Light  Company,  8 
A.  &  E.  73.  Also  the  spring  which  indirectly  conduced  to  the  xiltimate 
jirtjfit  by  water  rate  was  held  rateable  in  the  parish  where  it  was  situ- 
ate, in  Rex  v.  Neio  River  Company,  1  jVf.  *.K:  S.  503,  the  quantum  of 
such  rate  being  left  for  the  Sessions.  As  this  course  was  acquiesced  in 
by  both  parties  in  the  three  latest  cases,  we  may  presume  that  it  can 
be  applied  without  practical  difficulty;  and  we  see  no  objectitni  t  >  it. 
The  remaining  step  has  been  to  apportion  the  residue  of  the  rateable 
\  alue  among  the  districts  in  which  the  direct  productive  portion  of  Un- 
wurk  is  situate,  in  the  ratio  either  of  the  net  pnjlits,  or  of  the  gross  )•«■- 
ccipts,  or  of  the  (pautity  of  mains  and  pipes,  and  of  the  land  occuDicd 
by  them,  in  each  district.  Each  rati(j  in  the  present  case  gives  \hv. 
Name  result;  if  they  differed,  it  would  be  necessary  to  select  betv  I'cn 
them,  and  that  ratio  shmild  bo  jireferred  wliicli  would  best  slmw  the 
rent  to  be  expected  if  the  ]iart  of  the  works  situate  in  the  district 
was  let  separate.  It  is  clrur  that  the  net  profits  in  each  parish  v  oiil  1 
Ik;  the  best  criterion  of  such  rent;  and  they  would,  therefore,  givo  the 
proper  ratio.  It  is  also  clear  that  the  ratio  of  the  gross  receipts  or 
earnings  in  the  several  districts  to  each  other  will  be  the  same  ass  the 
ratio  of  the  net  profits  in  those  districts  to  each  other,  in  all  oases 
Avhere  the  total  of  expense  is  taken  to  l)e  common  to  the  whole  appa- 
ratus, and  is  deducted  from  the  total  receijtts  in  tlie  progress  of  ascer- 
taining a  rateable  value.  For  in  sucli  case  the  Jiet  proiits  in  each 
district  would  be  ascertained  by  distiihnting  the  expense  among  the 
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^^•v^•ral  distriots.  and  it  wnuld  be  distrilmtod  in  tlic  rutio  of  the  gross 
ivri'ipts  in  cacli  ;  hihI.  it' a  ]>i'ii[i'>rt i<>ual  dcduftidn  slioiild  In-  iiiailr  fr>nii 
thi>  gross  ri'it.M[)ts  in  cafli,  tlu' ratios  of  the  riMuainders  to  ciicli  would  In- 
till-  saint'  as  the  ratios  of  tin'  gross  rocoipts.  As  any  attini]pt  to  asiuT- 
tain  the  not  profits  in  tacli  district  in  any  other  way  would  lead  to 
niinuto  and  inc(>uvoniont  imiiiiries  in  practice,  tlio  ratio  of  the  gross 
n'reii>ts  slionld  be  adopted^  as  being  an  index  of  the  net  profits,  when 
the  rateable  value  is  ascertained  in  the  way  stated  in  the  case." 

'Die  (juestion  of  the  valuation  of  waterworks,  partieularly  with  refer- 
eiiee  to  the  division  of  the  works  into  directly  and  indirectly  pro- 
<luctive  portions,  was  again  considered  in  Mef/.  v.  JVest  Middlesex 
llafcnrorks  (I80O),  1  EL  &  El.  71(i,  28  L.J.  M.  C.  135,  5  Jur.  (N.  8.) 
1159,  the  judgment  of  the  Court  in  which,  delivered  by  "Wjghtmax, 
J.,  so  clearly  expounds  the  principles  of  valuing  indirectlj''  prodiu-ii\(' 
works,  that  with  the  exce])tion  of  the  first  passage  dealing  uilh  th-' 
<pU'stion  whether  the  company  were  rateable  at  all,  it  sliould  be  (pioted 
at  length.  The  learned  Judge  said  (28  L.  J.  ^L  C.  1.37-140):  ''  'I'., 
the  second  question,  requiring  the  principle  to  be  stated  on  which  the 
com[»any  is  to  be  rated  in  respect  of  the  plant,  engine-houses,  cottages, 
liiiildings,  wharfs,  mains,  land,  and  premises,  wo  answer,  in  the  words 
of  The  Mile  End  Old  Town  Case,  10  Q.  B.  208,  that  it  is  to  be  rated  as 
f<n-  ''  mere  land  and  buildings  with  fixtures  and  machinery  attached,  and 
deriving  some  additional  value  from  their  capacity  of  being  api>lied  to 
sui-h  purposes  as  that  of  a  waK^r  company; '  and  we  add,  such  additional 
value  is  derived  from  an  increase  of  demand  ljey()nd  supjtly,  a('ci>rding 
to  the  principle  regulating  exchangeable  value,  and  not  by  reference  to 
receipts  earned  in  another  parish,  beyond  assuming  that  they  are  suffi- 
cient to  pay  for  all  outgoings,  including  profits  on  capital.  If  an 
apparatus  occupied  by  one  occupier,  consisting  of  several  parts,  lies  in 
one  parish,  the  rate  is  on  the  whole  and  is  received  by  that  parish.  1( 
such  an  apjiaratus  lies  in  several  parishes,  the  occupier  is  liable  for  the 
same  amount  of  rateable  value,  and  no  more;  but  that  amount  is  to  be 
ajqwrtioned  among  the  parishes  in  which  it  lies;  and  the  question  then 
arises,  as  in  the  present  case,  what  is  the  principle  which  regulates 
such  apportionment  ?  It  is  clear  that  each  parish  must  rate  the  part 
that  lies  within  it;  such  part  becomes  a  separate  rateable  subject  in 
that  ])arish,  and  must  be  rated,  according  to  the  Parochial  Assessment 
Act,  upon  an  estimate  of  the  rent  which  that  part  would  yield  after 
proper  deductions.  In  jn-actice  a  tenant  of  the  i)aroc]iial  portion  of  a 
canal,  railway,  gasworks,  waterwork.s,  'or  the  like,  has  rarely,  if  ever, 
been  known.  But  an  hypothetical  tenant  must  be  assumed;  and  the 
terms  of  such  a  tenancy  are  not  difficult  to  be  conceived,  if  in  the  hypo- 
thesis some  necessary  incidents  are  also  assinnod  to  be   involved  :  such 
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as,  — T'irst.  that  each  pavt  of  the  apparatus  is  to  continue  in  joint  co- 
operation: no  one  tenant  of  an  essential  part  being  able  to  stop  his 
part;  secondly,  that  the  title  to  the  required  land  is  permanent,  so 
that  there  is  no  risk  of  being  compelled  to  move  fixed  capital;  thirdly, 
that  there  is  land  in  the  required  quantity,  and  capital  to  be  invested 
therein,  and  occupants  ready  to  take  and  work  parts  yielding  profit,  as 
tenants  at  rack-rent,  and  parts  not  yielding  profit,  as  contractors  for 
remuneration  provided  any  greater  profit  can  be  obtained  than  is  ordi- 
nary in  such  relations.  If  a  tenancy  of  each  parochial  part  be  assumed 
according  to  this  hypothesis,  then,  although  each  parish  rates  separately 
upon  its  own  estimate  of  the  value  of  the  part  lying  within  it,  and  the 
law  gives  no  power  of  making  all  the  parishes  co-operate  in  rating  the 
several  parts  lying  in  each,  nevertheless  this  Court  is  bound  to  protect 
the  occupier  of  such  an  apparatus  from  being  rated  beyond  the  rateabh- 
value  of  the  whole  taken  together;  and  it  is  in  reference  to  this  pr-i- 
tection  that  the  Court  must  take  into  its  consideration  at  once  all  tin- 
separate  rates  as  so  many  claims  upon  one  given  fund,  and  must  apjtor- 
tion  that  fund,  bearing  in  mind  that  every  addition  to  the  rateable 
value  assigned  to  one  parish  must  be  a  subtraction  from  the  ratealtle 
value  which  might  be  given  to  some  other  parish.  Supposing,  then, 
the  apparatus  to  be  apportioned,  to  several  tenants  according  to  the  parts 
in  t;  ?veral  parishes,  the  tenants  of  the  parts  directly  earning  net  profir-- 
in  I.  parish  would  be  rated  by  that  parish  for  all  the  profits  earned 
thei'ein:  tliis  being  the  parochial  principle  of  apportionment  which 
has  been  unanimously  upheld  hitherto  in  respect  of  all  canals,  rail- 
wa;}'S,  water  companies,  gas  companies,  and  bridges.  But  the  tenunis 
of  the  parts  directly  earning  no  profit  would  not  be  liable  to  be  rated  in 
respect  of  any  rent  in  the  ordinary  sense,  — which  is  profit  remaining 
sifter  all  deductions  have  been  taken  from  the  receipts.  But  as  these 
parts  of  the  apparatus,  directly  earning  nothing,  but  indirectly  conduc- 
ing to  such  earnings  elsewhere,  are  assumed  to  continue  in  operation, 
the  company,  to  whose  interest  such  continued  operation  is  essential, 
must  be  assumed  to  pay  adequate  remuneration  to  a  contractor  for  land 
and  fixed  capital  \  estcd  therein,  together  with  the  labour  and  skill 
requisite  for  the  effective  continuance  of  such  operation,  and  this  con- 
tractor with  the  company  would  stand  in  the  relation  of  occupying 
tenant  to  the  parish,  and  the  part  within  the  parish  would  be  the  rate- 
able subject,  and  the  local  rateable  value  would  be  such  sum  as  would 
j»ay  the  rent  of  the  land  and  the  profit  on  fixed  capital  therein. 

*'  It  is  said  in  The  Mile  End  Case  that  the  parts  indirectly  conduc- 
ing to  produce  profit  are  to  be  rated  as  mere  land,  &c.,  with  some  addi- 
tional value  from  their  ca^iacity  <»f  being  applied  to  such  purposes  as 
those  of  a  water  company.      'I'hc  nn-ming  of  those  words  would  be  ex- 
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ciuplifiod  in  this  »'a.>^o  if  it  he  .supposed  tluit  tln'  bank  of  t]u'  Tlianu'.s 
..ml  tln>  niultT^roiiiKl  •'f  ilic  liii;li\vays  in  Ilaniptnn  were  In'rilot'orc  of 
mi  ratfablo  \  alnc,  Imt  liiat  when  a  wharf  nn  tin'  hank  was  icipiircd  to 
niisc  wutor  from  the  Thanics,  and  wlu-n  tho  uiKh-rgronnd  of  the  liii;li\\ay 
was  required  for  laviuLT  tlu-  mains  jriving  transit  in  such  water,  the 
owners  of  the  soil  i>f  the  hank  and  <if  the  liic^liway  couM  iijct  sdinc  pay- 
njont  fi»r  aUowinj;  tlie  use  of  their  snil.  'rhu>,  land  which  hcfMic  pru- 
diioed  nnthinu;  wouhl  pro(hiee  sometliing,  and  so  liave  some  rateable 
value,  whieh  would  he  an  addition  arising  solely-  from  its  ca})acity  for 
being  used  for  a  water  company.  Value  is  derived  entirely  from  the 
relation  of  demand  to  sup[)ly,  and  if  a  water  company  comes  into  coni- 
pftition  with  a  mere  agriculturist  for  land  for  waterworks,  an  addition 
is  made  to  the  value  of  sucli  land  by  tlie  additional  competition.  This 
principle  might  raise  land  worth  nothing  into  being  worth  something, 
as  above  sujiposed,  and  land  worth  something  into  higher  value,  in  the 
case  of  a  site  for  a  steam-engine  with  yard  and  shed  and  cottages  at- 
tached, or  a  site  for  a  reservoir  or  filtering  bed,  and  tlie  like.  Upon 
tlie  common  principles  regulating  value,  it  is  eidianced  in  proportion 
to  the  scarcity  of  the  thing  in  demand;  so  that,  if  a  few  levels  only 
were  suitable  for  the  required  transit,  or  a  few  sources  of  water  alone 
were  accessible,  tlie  price  would  be  liigher.  In  this  sense,  the  words 
cited  above  from  The  Mile  End  Case  are  aiiplied  to  the  mains  in  Hamp- 
ton in  their  ordinary  meaning,  and  in  the  meaning  in  which  they  aro 
applied  to  .stations,  warehouses,  yards,  work.shops,  and  the  other  picm- 
ises  appertaining  to  railways  and  canals,  rated  on  the  principle  of  indi- 
rectly conducing  to  the  direct  earnings  of  railways  and  canals.  On 
this  principle  the  company  contended  that  the  rateable  value  of  the 
part  of  the  apparatus  in  the  ijarish  of  l£am[)ton  is  to  be  ascertained; 
and  we  are  of  opinion  that  the  comjiany  is  right. 

''  The  [larish  contended  for  a  higher  rateable  value;  and  it  remains  to 
Consider  on  what  ground.  It  was  argued  that  every  part  of  the  appa- 
ratus was  (ipially  essential  for  the  delivery  of  water  from  Hampton  to 
the  consumers  in  other  pari.shes,  and  that  therefore  the  rate  should  be 
on  the  quantity  of  apparatus  in  Hampton.  The  answer  is  two-fold. 
In  tlie  first  place,  all  the  apparatus  is  not  equally  essential.  The  sub- 
ject of  purchase  by  the  con.sumer  is  water  delivered  at  the  required 
place.  It  nuitters  not  to  him  whether  the  water  has  passed  from  the  east 
or  the  west,  or  been  raised  on  the  spot  from  a  well.  Transit  of  water 
is  not  the  sul>j'-ct  of  demand,  as  in  the  case  of  goods  or  passengers  to 
be  conveyed  by  railways  and  canals,  but  the  water  itself  brought  to  the 
service-pipe  of  the  consumer,  the  junction  of  such  ])ipe  with  the  main 
being  the  source  of  profit.  Such  delivery  is  the  one  indispensable 
requi-site  for  purchase,  whereas  the  course  of  transit  might  be  varied  in 
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manifold  directions,   according  to  convenience,    witliout  affecting  tlir 
value  of  tlio   water  to  the   consumer.       In  the   next  place   no   deiinite 
meaning  was  and,  as  it  appeared  to  us,  could  be  given   to   '(juantity  of 
apparatus,'    for    apportionment   of  rateable  value.      Quantity   must  be 
ascertained  by  some  measure,  —  lineal,  superficial,  or  solid,  and  if  any 
of  these  measures  were  applied  to  steam-engines,   reservoirs,   filtering- 
beds,  cottages,  mains,  and  the  like,  and  the  rate  upon  the  sum  total  of 
earnings  appi-opriated  accordingly,  the  sum  total  would  be  disposed  of 
upon  a  principle  not  more  rational  than  a  lottery.     The  cases  relating 
to  apportioning  the  rateable  value  on  water  companies  are  worth  con- 
sideration.    In  Bex  V.  The  New  River  Company  (1  M.  &  S.  503,  14 
R.  Ii.  514),  the  question  was,  whether  Amwell  should  rate  Chadwell 
]\Iead  at  £5  or  at  £300.     The  case  stated  that  no  profits  arose  in  Am- 
well; that  the  land  alone  without  the  spring  was  of  the  value  of  £5, 
but,  if  the  advantage  which  the  company  derive  from  the  use  of  the 
spring  may  by  law  be  included  in  the  rate  upon  the  land,  the  land  and 
the    spring   together  are  of  the  annual    value    of   £300.      The    judg- 
ment   is    for  the  rate    on    £300.       This  case    has  been    supposed    to 
sanction  the  notion  that  the  parish  of  Amwell  was  entitled    to   rate 
land    in   Amwell  by   reference  to   profits    made  in  Islington    or    else- 
where.    Probably,  the  parish  officers  and  Sessions  may  have  included 
a   reference   to  those    profits   in   the    amount;  4)ut  the  Court  entirely 
ignores  any  such  reference,  and  takes  the  question  to  be,  whether  the 
rate    is    to  be   on   two   acres  of  mere  land    according  to  the  value  of 
land  of  that  kind  in  Amwell,  or  with  reference  to  its  value  in  the  occu- 
pation of  the   company  with  the  power  of  using  it   for  their  purposes, 
and  with  capital  laid  out  on  it  making  it  fit  for  those  purposes.     Lord 
Ellenborough  confines  his  judgment  expressly  to  the  local  value  in 
Amwell;  for  he  says,    '  The  water  has  a  certain  ascertained  local  value 
at  the  fountain  head.'   ...    '  If  it  has,  it   is   rateable  for   that  value, 
irrespective  of  profits  which  maj'  or  may  not  be  derived  elsewhere  from 
distribution  thnuigh  pipes.'     In  Rex  v.  The  M<iynr  of  Bath  (14  East, 
009),  the  question  of  apportionment  was  also  ai)i)roached.   but  left  un- 
decided; there  the  corporation  had  collected  springs,  in  the   parish  of 
Lyncoinb    and  Widcomb,    into  reservoirs,    and    distributed  the  water 
there  and  in  Bath,   making  £50  profit  by   the   sale  of  water  in  that 
l)arish,  and  £550  in  Bath;  the   parish   rated  for  £000,  claiming  the 
whole  profit,  because  all  the  water  was  derived  from  the  fountain-liond  : 
but  the  rate  was  quashed,  '  Because  a  large  portion  of  the  apparatus  mimI 
the  soil  in  which  the  pipes  are  laid,  jiroducing  eleven-twelfths  of  tlie 
water-rent,    is   situate  in  Bath,    therefore   Lyncomb  and  Widcomb   i^ 
wrong  in  rating  for  the  whole  water-rent.'     The  source  of  the  water, 
not  being  rateable  for  all  the  profits  of  the  supply,  the  Court  decides 
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that  tht«  jtrolit  fi*«»in  tli«'  wattT  <ni<^lit  to  bo  apportioned,  Iml  .i^ivis  n.. 
riilo  for  apportioning.  \\\  H>ij.  \.  MUr  End  Old  Town,  flic  piiiiciplr 
I'f  apportionnuMit  above  nn-ntiont'd  was  a(li>ptecl.  It  lias  been  said  i" 
Ih' inaeenrale  in  laying  the  rate  for  the  direct  sonrce  of  proiit  on  iIk- 
servioe-jiipes,  whieh  beh)ng  to  the  eimsnniers,  whereas  the  rate  must  In- 
on  rt>al  jiroperfy  in  the  occnpation  of  tlu;  party  rated.  The  i)riii(i|il(' 
iif  the  judgment  is,  that  the  direct  source  of  proiit  from  water  or  gas  is 
the  deliverv  <'f  tin-  article  to  the  consumer,  and  that  the  instrument  i>\' 
delivery  should  be  rated  lOr  the  net  [)roiits;  and  if  flie  ser\  ice-pipe  Im- 
longs  to  the  consumer,  the  junction  of  the  service-pipe  with  tin;  main 
is  in  the  occnjtation  of  the  company,  and  is  rateable.  Otxr  judgment 
here  is  founded  on  that  case;  and  we  have  thus  endeavoured  to  ap[il\ 
the  principle  there  laid  down  to  the  rating  of  the  premises  here  iu 
question." 

After  delivering  the  above  judgment,  however,  Wightmax,  J.,  added, 
in  words  since  constantly'  referred  to:  "I  may  here  observe,  speal<ing 
for  myself  alone,  that  from  this  judgment,  in  which  Lord  Camphkij.  and 
mv  brothers  Erlk  and  Hill  concur,  I  do  not  dissent;  as  it  is  fonn(le(] 
upon  the  principle  laid  down  in  the  case  of  Re{/.  v.  Mile  End  Old  Tnun. 
which  is  the  leading  case,  as  well  as  one  of  the  latest  cases,  tipon  the 
•  piestion  before  us ;  and  it  is  most  desirable  to  preserve  uniformity  of 
decision,  if  possible.  There  appears  to  me,  however,  so  nmch  difficulty 
in  applying' the  parochial  principle  of  rating,  by  estimating  the  rent 
which  a  tenant  would  give  for  the  subject-matter,  in  such  a  case  as  the 
present,  as  practically  to  amount  nearly,  if  not  entirely,  to  an  imj)ossi- 
bility  of  doing  so  satisfactorily.  I  may  also  add,  that  I  am  not  quite 
.satisfied  that  the  distinction  which  has  been  talcen  between  direct  and 
indirect  sources  of  profit,  as  applied  to  the  mains  ami  pipes  of  a  water 
comj)any  running  through  different  parishes,  is  well  founded ;  and 
more  especially  in  cases  where  the  mains  oidy  belong  to  the  company 
and  not  the  service-pipes.  Indeed,  the  whole  subject-matter  appears 
to  me  to  be  involved  in  so  much  difficulty  and  uncertainty,  that  I  can- 
not but  hope  that  the  Legislature  may  interfere  and  make  some  pro- 
vision adapted  to  the  rating  of  the  property  of  such  companies  as  that 
in  question,  and  which  may  declare  the  principle  upon  which  such 
companies  are  to  be  rated,  and  establish  some  uniform  and  practicable 
mode  of  carrying  that  principle  into  effect." 

The  principles  laid  down  in  the  MUn  End  Old,  Town  and  Wesit  Mid- 
dlesex Wntprworl-H  Cases  were  again  a])]jlied  in  Mef/.  v.  Putney  Over- 
seers (1860),  3  El.  &  El.  108,  29  L.  J.  M.  C.  236,  6  Jur.  (X.  S.)  940, 
2  L.  T.  663,  8  W.  R.  607,  and  again,  in  the  case  of  gasworks,  in 
Shrffidd  United  Gas  Lir/ht  Co.  v.  Sheffield  Overseers  (1863),  4  B.  & 
S.  135,  9  Jur.  i^.  S.)  G23,  8  L.  T.  092,  .s.  c.  nom.  Reg.  v.  Sheffield 
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UnUed  Gas  Co.,  32  L.  J.  M.  C.  169,  11  W.  R.  10G4,  but  practically  no 
further  light  is  thrown  by  those  cases  on  the  application  of  the.se 
principles. 

•  In  Rer/.  v.  SniifJi  Staffordsh'we  Waterworks  Co.  (C.  A.  1885),  16  Q. 
B.  D.  359,  55  L.  J.  M.  C  88,  54  L.  T.  782,  34  W.  E.  242,  the  que.s- 
tion  arose  as  to  the  principle  upon  which  the  indirectly  productive 
works  of  a  water  company  should  be  assessed  where  the  works,  though 
all  actually  in  use,  were  in  excess  of  the  requirements  of  the  company 
for  the  time  being,  having  been  constructed  in  view  of  probable  future 
requirements.  The  question  was,  however,  put  before  the  Court  indi- 
rectly as  being  a  question  as  to  the  deduction  to  be  made  from  the  total 
value  of  the  company's  property  in  respect  of  the  indirectly  productive 
works  in  order  to  arrive  at  the  value  of  the  directly  productive  works. 
It  was  held  to  be  wrong  to  make  allowance  only  for  so  much  of  the  in- 
directly productive  works  as  was  required  for  the  purposes  of  the  exist- 
ing supply;  but  that  the  value  of  the  indirectly  productive  works 
should  be  calculated  on  the  capital  co.st  of  the  whole  of  those  works  at 
a  percentage  lower  than  would  have  been  right  had  the  works  not  been 
in  excess  of  existing  requirements.  The  decision  seems  extremely  un- 
satisfactor}'^ ;  for  the  method  held  to  be  erroneous,  if  understood  as 
meaning  (as  it  was  probably  intended  to  mean)  that  the  works  were- 
to  b(i  valued  at  the  contractor's  rent  that  would  have  been  necessary  to 
seen  .'e  works  adequate  for  the  existing  requirements,  did  supply  a 
meaj>ure,  and  apparently  a  very  reasonable  measure,  of  the  existing 
value  of  the  works,  while  the  method  approved  by  the  Court  supplied 
no  ?>uch  measure,  since  there  was  nothing  to  measure  the  extent  to 
Avhit^h  the  percentage  on  the  capital  value  should  be  reduced  by  reason 
of  the  works  being  excessive. 

It  seems,  however,  by  no  means  clear  that  the  Court  did  not  under- 
stand the  contention  to  mean,  not  what  is  above  suggested,  but  that 
certain  of  the  works  actually  in  use  should  be  treated  as  valueless  be- 
cause the  company  could  have  dispensed  with  them,  a  contention  that 
could  no  doubt  hardly  be  supported.  If  this  was  the  view  taken  by  the 
Court,  the  case,  it  is  submitted,  must  be  regarded  as  having  been  de- 
cided, as  so  many  rating  cases  are,  on  a  false  issue. 

In  Liverpool  Corporation  v.  Llanfyllin  Union  (C.  A.)  1899,  2  Q.  B. 
14,  68  L.  J.  Q.  B.  762,  80  L.  T.  667,  the  rating  of  reservoirs  and  con- 
nected  works  provided  by  the  Liver[)ool  Cor[)oration  for  the  purposes 
of  their  waterworks  came  in  question;  and  though  the  undertaking  was 
not  of  a  commercial  character,  these  works  were  assessed,  and  no  doubt 
rightly  assessed,  on  the  same  principle  as  the  indirectly  productive 
works  of  a  water  company.  The  main  point  decided  was  that  in  ascer- 
taining the  capital  value  of  the  works  it  was  not  illegitimate  to  treat 
vol..  XXII.  —  46 
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us  part  of  I  lit' cost  of  construct  iiig  tlicm.  i\|MMiilit  me  iiiciiricd  liy  lln' 
OKriMjnitioii,  undor  the  Arts  authorising  their  ton>t ruction,  in  j»nivi>linL;' 
a  ncwchurch,  \  icaragc,  and  scliools,  and  constructing  now  roads,  in  sul>- 
stitutiou  for  a  cliurch,  &c..  and  roads  subnu-rgi^d  by  the  works.  Tlie 
n\servoir  was  largely  in  exce.ss  of  tlio  existing  requirements  of  the  cor 
j>.'ration,  and  tlie  furtlier  question  arose  as  to  how  this  excess  shoiihl  be 
taken  into  account;  but  the  Court,  treating  tlie  amount  of  tlie  reduction 
in  value  to  be  allowed  in  this  respect  as  a  question  of  fact,  refused  to 
nit^Ttere  with  the  decision  of  the  Quarter  Sessions  on  the  point.  The 
case  is  reported,  it  may  be  mentioned,  on  tlie  first  point  only  in  some 
of  the  reports. 

In  railway  rating,  stations  seem  from  the  first  to  have  been  treated 
lis  indirectly  productive  works,  but  the  last  of  the  principal  ca«e3  was  the 
first  in  which  it  was  definitely  decided  that  it  was  right  so  to  treat  them. 
In  Stockport  Union  v.  London  &  North  Western  RuUway  Co.  (C.  A.), 
1898.  07  L.  J.  Q.  B.  335,  78  L.  T.  180,  it  was  held  that  certain  rail- 
way lines  through  a  railway  station  which  were  used,  some  for  through 
traffic  when  the  main  lines  were  occupied,  others  for  the  purpose  of 
carrying  goods  into  the  railway  company's  warehouse  and  into  a  private 
coal  yard,  and  others  for  the  making  up  and  departure  of  local  trains, 
were  "  running  lines  "  and  not  **  sidings,"  and  that  they  should  accord- 
ingly be  treated  as  directly  productive  and  not  as  indirectly  productive 
wtirks. 

In  Ber/.  V.  Hammersmith  Bridge  Co.  (1849),  15  Q.  B.  309,  18  L.  d. 
M.  C.  85,  13  Jur.  190,  it  was  held  that  in  assessing  a  toll  bridge,  the 
bridge  itself  was  to  be  treated  as  direct I3'  productive,  and  the  ap- 
jtroaches,  if  rateable  at  all,  as  to  which  some  doubt  was  expressed,  as 
indirectly  productive. 

The  most  diflicult  question  in  the  valuation  of  the  indirectly  produc- 
tive portions  of  propert}^  is  to  see  how  the  extent  to  wliich  the  value 
of  the  property  is  enhanced  by  its  ca})acity  of  being  ap[)lied  to  the 
jturpose  of  the  particular  undertaking  is  to  be  estimated.  The  West 
Middlesex  Waterirorks  Case  very  clearly  explains  how  this  enhance- 
ment of  value  is  occasioned.  But  the  case  makes  no  suggestion  as  to 
how  it  is  to  be  measured.  In  cases  where  there  is  any  considerable  degree 
of  latitude  as  to  the  locality  of  the  works,  the  enhancement  of  value  is 
obviously  small,  and  in  such  cases  the  valuation  of  the  property  reduces 
itself  to  adding  to  the  annual  value  of  the  land,  ascertained  from  the 
market  value  of  land  in  the  neighbourhood,  a  percentage  on  the  capital 
value  of  the  building.s,  &c.  But  if  there  is  no  such  latitude  the  enhance- 
ment may  obviously  in  theory  be  vei'y  large.  For  example,  if  a  water 
company  derive  their  supply  from  a  particular  spring,  there  being  no 
other  spring  in   the   neighbourhood,  it  seems  obvious  that  the  spring 
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x'lerives  a  very  large  enhanced  value  from  its  capacity  of  being  used  for 
the  purposes  of  the  waterworks,  since  practically  the  water  company  arc 
restricted  tn  that  particular  spring  as  their  source  of  supply,  and  would 
give  for  tlie  land  containing  it  a  rent  out  of  all  proportion  larger  than 
tlie  a\'erage  rent  of  land  in  the  neighbourhood.  There  is,  however, 
pi'actieally  a  complete  absence  of  authority  as  to  liow  such  rent  should 
lie   measured. 

The  application  of  the  parochial  [irinci]»le  in  the  case  of  waterworks  is 
sufticiently  explained  in  the  passages  above  quoted  from  the  judgment 
in  the  J/tle  -End  Old  Town  and  Wetit  Middlesex  Wuterivorlis  Cases. 

The  chief  difficulty  that  has  been  found  in  applying  the  principle  to 
railways  may  be  illustrated  by  a  very  simple  example.  Imagine  a  line 
running  ten  miles  in  parish  X.  from  A.  to  B.,  and  ten  miles  further  in 
parish  Y.,  from  B.  to  C.  Suppose  that  a  train  starts  from  A,  with  fifty 
passengers  for  C,  and  takes  in  fifty  more  passengers  for  C.  at  B.  And 
-suppose  that  each  passenger  pays  Id.  a  mile  and  that  the  expenses  of 
running  the  train  (which  may  be  taken,  as  in  such  a  case  would  very 
approximately  be  the  fact,  as  independent  of  the  number  of  passengers 
in  the  train)  amount  to  45.  a  mile.  The  company,  by  running  the 
train,  would  have  received  1500  pence,  or  £6  5s.  0^.,  at  an  expenditure 
■of  £4,  or  in  other  words,  would  have  earned  £2  5s.  Od.  In  respect  of 
the  journey  in  parish  X.,  looking  at  the  traffic  conducted  in  that  parish 
by  itself,  they  would  have  received  500  pence,  or  £2  Is.  8(7.,  and  would 
have  spent  £2.  So  in  respect  of  the  journey  in  jjarish  Y.,  looked  at  by 
itself,  the  company  would  have  received  1000  pence,  or  £4  3s.  4(/.,  and 
s[ient  £2.  Hence,  at  first  sight,  it  seems  as  if  the  earnings  of  the  com- 
pany due  to  the  two  portions  of  the  line  stood  in  the  proportion  of 
£2  3s.  4:d.  to  £0  Is.  Sd.,  and  that  on  the  parochial  principle  (taking  it 
that  the  whole  buJiiness  of  the  company  consisted  in  running  trains 
under  the  circumstances  above  assumed)  the  value  of  tlie  line  ought  to 
i>e  apportioned  in  that  proportion.  But  the  fifty  through-passengers 
from  A.  to  C.  would  never  have  travelled  from  B.  to  C.  unless  they  had 
been  first  brought  from  A.  to  B.  But  for  the  journey  from  A.  to  B.,  there- 
fore, the  journey  from  B.  to  C.  would  have  brought  in  to  the  company  a 
net  return  of  Is.  8d  only.  It  seems  consequently  clear  that  the  journey 
from  A.  to  B.  was  really  of  greater  value  to  the  company  than  Is.  M., 
since  it  helped  the  com})any  to  earn  £2  3s.  M.  in  respect  of  the  journey 
from  B.  to  C,  instead  of  Is.  M.  only.  It  seems  fair  to  attribute  the 
proiit  of  £2  .3s.  4cZ.  equally  to  all  tlu*  passengers  carried  fi<>m  B.  to  C, 
and  tlierefore  to  attribute  half  that  sum,  r.r  £1  Is.  8(/.,  to  the  fifty 
through-passengers.  On  this  view  of  the  matter,  the  company  would 
have  made  £1  3s.  4t/.  out  of  the  fifty  through-passengers,  and  it  again 
seems  fair  to  attribute  that  profit  equally  to  every  mile  of  the  journey. 


724  KATISO. 

Hot.  11-14. Beg.  T.  L.  &.  8.  W.  Ry.  Co. ;  Reg.  v.  Grand  June.  Ry.  Co.,  &<c.  —  Notes. 


This  givos  £0  1  1.N-.  S(/.  :i^  the  jirolit  made  I'V  means  of  tlie  line  in  parisli 
X..  £1  VXt.  I*/,  as  tlic  prolit  made  l>y  means  of  tlic  lino  in  i)arisli  Y.,  and 
tlu«  proportion  t.f  £1  !.'>.•>•.  4*/.  to  £(»  ll.s\  Sd.  as  tlie  proportion  in  which 
the  oarninj;s  of  the  txyo  i)ortions  of  tlio  lino  stand.  Tlie  samo  rosnlf 
may  ho  roaoho(l  lotdiinji  at  tho  tnattor  tluis :  Tho  oxponsos  of  the  last 
lialf  of  tljo  journoy  may  ho  rojxardod  as  equally  referable  to  tho  lifty 
through-i»assenuors  and  the  lifty  passengers  from  B.  to  C.  The  com- 
pany have  therefore  carried  the  fifty  through-passengers,  from  whom 
thoy  have  received  1000  pence,  or  £4  3s.  4f/.,  at  a  cost  of  £2  for  the  first 
ten  miles,  and  £1  for  the  second  ten  miles,  and  have  therefore  oariiod 
£1  'As.  All.  by  carrying  these.  Tliey  have  also  earned  500  pence,  or 
£2  \s.  Sil.,  at  a  cost  of  £1,  by  carrying  the  other  fifty  passenger* 
from  B.  to  C,  and  have  accordingly  made  £1  l.s\  8d.  by  carrying  these 
passengers.  If  the  profit  made  out  of  each  passenger  is  equally  attrib- 
uted to  each  mile  of  his  journey,  the  profit  made  by  the  company  in 
j>arish  X.  is  one  half  £1  35.4(7.,  or  £0  11.?.  Scl.;  and  the  profit  in  jiarish 
Y.  is  half  of  £1  35.  id.  plus  £1  Is.  Sd,  or  £1  13s.  4f7. 

The  question  whether  the  more  obvious  method  of  applying  tho 
parochial  principle,  which  in  the  above  illustration  gives  a  proportion 
of  £2  3s.  Ad.  to  £0  Is.  8d.,  or  the  less  obvious  but  apparently  fairer 
method  giving  a  proportion  of  £1  13s.  Ad.  to  £0  lis.  8c?.,  ought  to  be 
adopted  in  the  valuation  of  railways  was  in  effect  raised  in  Great 
Eastern  Roilwa}j  Company  v.  HaAigJdey  Overseers  (1866),  L.  R.  1  Q.  B. 
066,  35  L.  J.  M.  C.  229,  12  Jur.  (N.  S.)  596,  14  L.  T.  548,  14  W.  K. 
779,  and  again  in  Rerj.  v.  Llantrissant  Orerseers  (1869),  L.  R.  4  Q.  B. 
354,  10  B.  &  S.  328,  20  L.  T.  364,  17  W.  R.  671,  s.  c.  nom.  Great 
Westei-n  Railway  Co.  v.  Pontypridd  Union,  38  L,  J.  M.  C.  93,  and 
in  both  cases  it  was  held  that  the  former  or  more  obvious  method 
.should  be  adopted.  These  decisions  have,  however,  been  very  ad- 
versely  criticised,  and  there  are  several  decisions,  both  earlier  and  later, 
with  which,  as  it  seems  to  the  writer,  they  cannot  be  satisfactorily 
reconciled. 

In  Rerj.  V.  Great  Western  Railway  Co.  (18.52),  15  Q.  B.  379,  1085, 
21  L.  J.  M.  C.  84,  16  Jur.  217,  a  case  decided  very  shortly  after  it  had 
been  established  in  the  third  of  the  principal  cases  that  the  valuation 
of  railways  must  be  carried  out  on  the  parochial  principle,  the  fact  that 
one  portion  of  the  railway  may  have  a  value  as  contributing  to  earnings 
on  other  parts  of  the  railwaj',  or  what  is  really  the  same  thing,  that 
expenses  incurred  on  a  par^ticular  part  of  the  railway  may  be  incurred 
f<ir  the  benefit  of  other  parts  of  the  railway,  was  clearly  recognised. 
Speaking  of  the  expenses  of  a  railway,  Lord  Dexman,  Ch.  J.,  there- 
>aid  (15  Q.  B.  1089)  :  "Some,  again,  seem  purely  local  ;  a  tunnel  here, 
an  inclined  plane  there   (we  purposely  mention  striking  and  definite 
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peculiarities);  yet  even  these  are  contributing  to  the  earnings  every- 
ulicro  ;  without  these  the  traffic  on  either  side  could  have  no  existence. 
It  would  be  wrong  to  set  these  wholly  and  exclusively  against  the 
receipts  earned  in  the  same  part  of  the  line." 

In  South  Eastern  Raihoay  Co.  v.  Dorkinfj  Ocerseers  (1854),  3  El, 
&  r,l.  491,  23  L.  J.  M.  C.  84,  18  Jur.  673.  it  was  held  by  a  majority 
of  the  Court  that  the  facts  that  a  branch  line  belonging  to  the  com- 
pany was  valuable  as  a  feeder  to  the  main  line,  and  that  if  the  branch 
line  were  in  tlio  market  it  would  be  an  object  of  competition  between 
the  Soutli  Ea.stern  L'ail way  Company  and  rival  companies,  were  circum- 
stances to  be  taken  into  consideration  in  valuing  the  branch  line.  Eklk, 
J.,  however,  dissented,  holding  that  the  branch  line  must  be  valued 
with  reference  to  the  direct  earnings  and  expenses  of  the  branch  line 
only. 

Again,  in  London  &  North  Western  Ha'da-ay  Co.  v.  GanitocJc  Over- 
seer.^ (1863),  9  L.  T.  325,  the  value  of  a  branch  line  as  a  feeder  to  the 
main  lini;  was  held  to  be  an  element  in  the  rateable  value  of  the  former. 

In  Re<j.  V.  London.  &  North  Western-  Raihcay  Co.  (1874),  L.  R.  9 
Q.  F>.  134,  29  L.  T.  910,  22  W.  E.  263, [s.  c.  iwm.  Re<j.  v.  Bedford 
Union.  43  L.  J.  ]M.  C.  81,  the  assessment  of  a  brancli  line  of  which 
the  London  &  North  Western  Kailway  Co.  had  become  possessed  on 
the  terms,  in  substance,  of  paying  a  large  rent  to  the  company  by  whom 
it  had  been  constructed,  came  in  question.  The  branch  communicated 
witli  the  lines  of  three  other  companies;  and  the  London  &  North 
Western  Kailwa\'  Comj)any,  in  order  to  divert  traffic  on  to  their  own 
system,  worked  it  at  very  low  fares,  so  that  the  direct  earnings  from 
tin;  braii(-b  were  small.  It  was,  however,  found,  as  a  fact,  that  if  the 
line  wiMc  in  thi^  market,  any  one  of  the  three  other  companies  would 
hav(;  bfcii  williiiu  to  acquire  it  on  the  terms  on  which  the  London  & 
North  Weslciii  Kailway  Company  held  it.  Under  these  circumstances, 
it  was  held  that  in  a>sessing  the  branch,  the  fact  that  it  would  have 
<-ommand(Ml  a  Jai-gc  rent  in  the  market  ought  to  be  taken  into  acc<nint, 
and  that  it  ougjit  iiot  to  be  assessed  on  the  basis  merely  of  the  actual 
earnings  made  by  it  directly.  The  assessment  of  the  same  branch  liiu^ 
again  came  before  tin?  Court  in  Lo7idon  &  North  Western  Ruihmii/  Co. 
\.  LrthleiKjhoronrjh  Oeerseers  (1876),  35  L.  T.  327,  where  flie  <lccision 
in  the  earlier  case  was  followed. 

These  cases  seem  clearly  to  establish  the  proposition  that  a  particular 
part  of  a  railway  may  be  of  enhanced  value  because  of  its  contributing 
to  the  earnings  of  other  parts  of  the  railway.  And  once  that  jyroposi- 
tion  is  established.  \[  is  extremely  difficult  to  see  how  the  decisions  in 
i\\G  Han>/hleif  n,\\i\  Llantrissd-nt  C'/.'^es  ciiw  stand.  The  nio(leiii  docl  ri  n(( 
finally  estalii  isln'il  in  I^oihIdh  ('nniilij  <  'on nell  \.  Eritli  Orcr.srer.^t  (JSi>.  ',), 
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1-.  .'•.'.',  '""  ),  that  tho  actii;il  kwiht  and  occupier  <>f  a  In  ridilaiiuiit  is 
*iH>t  to  bo  i'XcUkIimL  from  tlu"  oatcgurv  of  jKis.siblo  li\  |)<'tli(t  ical  iinaiit.s. 
inortM)ver.  pn'vents  its  licini;  |tossil)le  to  supjiort  tlii'sv  lascs  on  tin- 
ground  that  tlit>  value  of  the  ]»ortionof  a  line  as  a  f^'i'dcr  to  oilier  por- 
tioiiji  ought  not  to.  he  takt-u  into  account,  in  as  much  as  the  li\  [lothd  ical 
tenant  could  not  he  supposed  to  be  also  tenant  of  the  other  jMirtions. 

In  connection  with  t])e  above  .subject,  two  otlier  case.s  should  l»e  re- 
ferred ti>.  thouo;li.  owing  to  the  very  i)eculiar  state  of  facts  arising  in 
them,  it  is  doubtful  whether  any  general  propositions  can  bo  deduced 
from  them. 

In  Xeinnark''t  lidihvay  Co.  v.  St.  Andrew,  Canihridge,  Overseers 
(1854),  3  P:1.  &  lil.  94,  23  L.  J.  ^l.  C.  7G,  2  \X.  R.  701,  the  facts  were 
these :  By  agreement  between  the  E.  railwa}'  company  and  the  N.  railway 
company,  conlirmed  by  statute,  the  latter  company  agreed  to  complete 
a  branch  of  their  railway  communicating  with  the  E.  line,  and  agree- 
ments were  made  for  the  interchange  of  traffic;  and  the  E.  company 
bound  themselves,  wheneA-er  the  dividend  of  the  N.  company  from  their 
earnings  on  their  whole  line  fell  below  3  per  cent,  to  make  good  the  do- 
Hciency  to  an  extent  not  exceeding  £5000.  The  I^.  company  completed 
and  worked  the  branch.  The  expenses  of  w^orking  the  branch  ex])austed 
the  gross  receipts  on  the  branch;  but  the  dividend  of  the  X.  company 
falling  short  of  3  ])er  cent,  the  E.  company  made  good  to  them  the  dr- 
ficiencj',  amounting  to  npwards  of  £.3000.  It  was  held,  by  the  majority 
of  the  Court,  Colkridge  and  Erle,  JJ.  (Lord  Camphkll,  Ch.  J.,  dis- 
senting), that  this  payment  could  not  be  taken  into  consideration  in 
estimating  the  rateable  value  of  the  branch. 

In  Xorflt  ond  South  Western  Junction  Railway  Co.  v.  Brentford 
Union  (1887),  a  railway  company  had  constructed,  under  the  jjowers  of 
their  Act,  a  line  forming  a  connecting  link  between  the  lines  of  three 
other  companies,  and  had  for  some  time  retained  possession  of  the  line, 
taking  tolls  for  the  use  ofit  by  such  other  companies.  Subsequently. 
by  an  agreement  between  the  fii-st-named  company,  therein  called  the 
lessors,  and  the  three  other  companies,  therein  called  the  lessees,  which 
agreement  was  given  statutory  effect,  the  line  was  leased  to  the  lessees 
at  an  annual  rent;  and  the  lessees  thereafter  used  the  line  in  connec- 
tion with  their  respective  systems  without  payment  of  tidls.  The  ex- 
istence of  the  first-named  company  was  continued  for  the  receipt  of  the 
rent  and  the  distribution  among  their  shareholders.  An  appeal  aguii:-; 
the  assessment  of  the  line  was  referred  to  an  arbitrator,  who  stated  a 
case  for  the  Court,  raising  the  question  whether  the  line  should  be 
valued  as  if  it  were  an  integral  portion  of  the  lines  of  the  three  com- 
panies using  it,  or  whether  the  value  should  be  based  on  the  rent  it 
would  command  as  an  independent  line.     The  Court  of  Appeal  (18  Q„ 
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B.  D.  740,  56  L.  J.  M.  C.  101,  57  L.  T.  429,  35  W.  R.  640).  r.'veisi,,- 
the  decision  of  the  Divisional  Court,  lield  tluit  tlio  latter  nu'tlind  nf 
vahiation  was,  under  the  circumstances,  corred.  JSnt  in  ilic  JlmiscuC 
Lords  (13  App.  Cas.  592,  58  L.  J.  M.  C.  95,  60  L.  T.  274),  it  was  ludd 
that  neither  method  was  contrary  to  law,  and  that  coiisecjuently  it  was 
for  the  arbitrator  to  determine  which  method,  in  fact,  gave  the  most 
accurate  result. 

In  Reg.  v.  HuU  Dock  Co.  (1852),  18  Q.  B.  325,  21  L.  J.  M.  C.  153, 
16  Jur.  543,  it  was  held  that  it  was  impossible  to  apply  the  parochial 
principle  to  the  valuation  of  a  system  of  docks,  all  of  which  comniuni- 
<:ated  with  each  other,  ships  being  entitled  to  the  use  of  the  whole  sys- 
tem on  the  payment  of  a  single  toll;  and  in  consequence  of  the  supposed 
impossibility  of  applying  the  i:)arochial  principle,  an  apportionment  of 
value  according  to  area  was  held  to  be  correct.  But  in  Mersey  Docks 
(Jo.  V.  Liverpool  Ocerseers  (1872),  L.  E.  7  Q.  B.  643,  41  L.  J.  M.  C. 
161,  26  L.  1\  868,  20  W.  R.  827,  it  was  held  that  the  parochial  prin- 
'ijde  could  be  and  ought  to  be  applied  to  the  docks  belonging  to  i\\v 
-Mersey  Docks  and  Harbour  Board.  And  in  Sctclcoates  Union  v.  Hidl 
Dock  Co.,  1895,  A.  C.  136,  64  L.  J.  U.  C  49,  71  L.  T.  642,  43  W.  R. 
6)23,  it  was  held  that  what  was  in  substance  the  parochial  principle 
could  be,  and  therefore  ought  to  be,  applied  to  the  existing  docks  of 
the  Hull  Dock  Company,  which  included  the  docks  in  question  in  the 
earlier  Hall  Dock  Case. 

AMERICAN  NOTES. 
With  regard  to  the  taxation  of  railroad  property  in  the  Tnited  States  lor 
})urpo3es  of  taxation,  Judge  Cooley  says:  "  The  difficulties  of  assessing  lines 
of  railroad  which  extend  through  many  municipalities,  in  tiie  same  way  that 
])roperty  in  general  is  assessed,  are  so  great  and  so  obvious  that  in  many  States 
it  is  not  attempted,  and  a  franchise  tax  is  imposed  as  a  substitute  for  all  other 
taxation.  But  in  other  States  a  railroad  is  listed,  assessed,  and  valued  as  an 
entirety,  and  the  value  then  apportioned  for  taxation  between  the  .several 
nuxnicipalities  by  some  standard  prescribed  by  law,  which  generally  is  the 
length  of  line  within  the  municipalities  respectively.  There  is  no  constitu- 
tional objection  to  that  method  of  taxing  this  species  of  jiroperty,  and  it  is 
perhaps  more  just  than  any  other.  In  some  States  the  assessing  board  appor- 
tions the  aggregate  value  between  the  municipalities  according  to  the  esti- 
mated value  of  that  portion  of  the  road  with  its  improvements  \y\\\^  within 
the  limits  of  each,  and  in  still  others  the  road-bed,  right  of  way,  and  super- 
structure are  assessed  as  a  whole,  while  the  buildings  and  local  improvements 
:nc  left  to  be  assessed  locally  like  the  property  of  natural  persons.  ...  hi 
other  States  still,  the  local  assessors  are  left  to  list  and  value  such  railroad 
property  as  is  within  their  jurisdiction,  including  such  portion  of  the  road-bed 
Hud  .superstructure  as  lies  within  their  municipality,  in  the  same  manner  as 
they  would  any  ..ther  proix'vty."     Cooley  on  'taxation,  'Jnd  ed.  ;!8:5-;Jb5. 
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Ilk  u  leading  caat\  Slale  Ruilmad  Tax  Canes,  Q'2  United  Stales,  575,  it  was 
luM  that  it  was  not  in  conflict  with  tiio  Jliiiii)is  C'oiistiLiition,  nor  inequitable 
titat  the  entire  taxable  pioporty  of  a  railroad  should  bo  ascertained  by  tlie  State 
Uiard  of  equalization,  and  that  the  State,  county,  and  city  taxes  should  be  col- 
leeteil  within  eaeh  niunieipality  on  the  as.se.ssnieut  in  the  j)roportit)n  wliich  the 
leui^th  of  the  road  within  such  municipality  bore  to  tin;  whole  longlli  of  the 
road  within  the  State.  This  method  has  been  adopted  by  statute  in  many 
of  the  States.  A  list  of  such  statutes  is  given  in  25  Am.  &  Eng.  Kncycl.  nf 
Law.  1st  ed.  651. 

in  Franllin  County  v.  Nashville,  Chattanooga,  cS'  .S7.  J.onis  R.  Co  .  12  Lea 
<Toun.),  521,  it  was  hold  that  no  better  mode  of  determining  tlie  value  of  the 
portion  of  the  road-way  of  a  railroad  company  in  any  one  county  for  taxation, 
and  of  the  value  of  the  franchise,  rolling-stock,  and  other  property  without  a 
^itus,  for  that  part  of  the  road-way,  has  been  devised,  than  to  ascertain  the 
value  of  the  whole  road,  the  whole  rolling-stock,  and  the  whole  of  the  non-local 
property,  and  api>ortioning  the  value  for  county  taxation  by  the  relative  length 
of  the  road  within  the  county  to  the  whole  length. 

In  Missouri  Hirer,  Fort  Scott,  ^~  Gulf  It.  Co.  v.  Morris,  7  Kansas,  210,  it 
was  held  that  a  statute  providing  for  the  assessment  of  railroad  property  by  a 
Hoard  of  County  Clerks,  and  that  the  entire  road  should  be  assessed  as  a  whole 
and  apportioned  to  the  different  counties,  townships,  &c.,  through  which  the 
road  runs,  is  not  unconstitutional.  On  pp.  222-223,  the  Court  say:  "  It  is  not 
only  claimed  that  because  other  property  is  assessed  by  townshijj  assessors, 
that  railroads  .should  also  be  a.ssessed  by  township  assessors,  but  it  i.s  also 
claimed,  that  because  a  township  assessor  assesses  jjroperty  only  which  is  situ- 
ated within  his  own  township,  that  therefoi'e  railroad  property  should  be  as- 
sessed separately  in  each  township  through  which  it  runs,  that  long  lines  of 
railroads,  for  instance,  extending  through  many  townships  and  many  counties, 
and  from  one  end  of  the  State  to  the  other,  should  be  so  divided  into  pieces 
or  sections  that  each  townshii)  assessor  may  assess  just  that  proportion  of  tlie 
road  which  runs  through  his  own  township,  without  any  regard  to  the  value 
of  the  rest  of  the  road,  or  without  taking  tlie  re.st  of  the  road  into  considera- 
tion. Probably  the  Legislature  could  provide  for  just  such  an  assessment,  but 
it  would  be  verj- absurd  in  its  practical  operation.  A  railroad  is  an  entire 
thing,  and  should  be  asse.s.sed  as  a  whole.  It  would  be  almost  as  ea.sy  and  as 
rea.sonable  to  divide  a  house  or  a  locomotive  into  portions,  and  assess  each 
|>ortion  separately,  as  to  divide  a  railroad  into  portions,  and  assess  each  poi- 
t  ion  of  it  separately.  A  portion  of  a  railroad  running  through  one  tuwu-hq' 
<.nly  would  be  worth  but  little,  if  anytliing.  while  that  same  portion,  in  coii- 
M.'etion  with  the  balance  of  the  road,  might  be  invaluable.  The  Legislature 
liMVp  wisely  provided  that  each  road  shall  be  assessed  as  a  whole,  and  then, 
th.'it  the  assessment  .shall  be  apportioned  for  taxation  to  each  county,  town- 
shij).  &c.,  through  which  the  road  runs.'' 

.See  also  Ajqdeyate.  v.  Ernst,  3  Bush  (Ky.),  648;  State  v.  Severance,  .':o  Mis- 
souri, 378;  and  other  cases  collected  in  25  Am.  &Eng.  Encycl.  of  Law,  1st  ed. 
(>')\.  But  see,  for  an  example  of  a  statute  held  to  be  unconstitutional,  ('haiia- 
nooffn  V.  Xa.ohrllle,  Chatlnnoof/n.  A-  St.  Louis  R.  Co..  7  Lea  (Teiin.).  .lOl. 

In  some  States,  however,  the  method  of  assessing  railroads  separately  in 


Ji.  C.  VOL.  XXII.]    SECT.  II.  —  KATEABLE  VALUE.  729 

Nos.  11-14.  —  Reg.  V.  L.  &'S.  W.  Ey.  Co. ;  Reg.  v.  Grand  June.  Ry.  Co.,  &/C.  —  Notes. 

each  county  or  municipality  through  which  they  pass  has  been  recognized  'as 
valid.  Case.s  to  that  effect  are  collected  in  2  Elliott  on  Railroads,  §  737  ;  25 
\m.  &  Eng.  Encycl.  of  Law,  1st  ed.  651.  Thus  in  Huntington  v.  Central 
Pacific  R.  Co.,  2  Sawyer  (U.  S.  Circ.  Ct.),  508,  tlie  assessors  ascertained  the 
value  of  a  railroad  and  its  appurtenances  by  taking  into  account  the  franchises 
of  the  company  and  their  value,  the  cost  of  construction,  bills,  embankments, 
tunnels,  cuts,  and  snow-sheds,  and  the  fact  that  the  road  extended  from  San 
Jose,  California,  to  Ogden,  I'tah,  875  miles,  and  there  joined  the  Union 
Pacific,  and  constituted  part  of  a  transcontinental  line.  The  amount  of  busi- 
ness done  and  the  profits  were  also  considered.  The  Court  held  the  assessment 
void,  on  the  ground  that  under  the  California  statutes,  a  railroad  must  be 
ta.Kod  as  real  estate,  and  the  portion  situated  in  each  county  must  be  assessed 
in  that  county  as  .so  much  land,  like  the  adjoining  lands,  without  reference  to 
its  connections  or  the  uses  to  which  it  is  put,  and  must  be  asses.sed  at  its 
"  cost  value,"  which  is  "the  amount  at  which  the  property  would  be  appraised, 
if  taken  in  payment  of  a  just  debt  due  from  a  solvent  debtor." 

So,  in  Sangamon  ^'  Morgan  R.  Co.  v.  County  of  Morgan,  1-1  Illinois,  IGo,  it 
was  held  that  that  portion  of  a  railroad  which  lies  within  a  county  is  taxable 
there,  and  the  valuation  of  the  road  must  be  of  that  specific  part  of  it  situated 
ill  such  county  witliout  regard  to  the  value  of  the  whole  road  ;  that  the  valua- 
tion and  assessment  should  not  be  of  an  undivided  part,  but  of  the  portion  in 
lliat  county.  At  pages  166-167,  the  Court  say:  "  That  portion  of  the  road, 
however,  which  lies  within  Morgan  County  was  taxable  there.  But  we  think 
the  mode  of  valuation  was  improper.  Instead  of  valuing  and  assessing  the 
twenty- seven  miles  of  road  which  is  .situated  in  INIorgan  County,  an  undivided 
portion  of  the  whole  road  was  asses.sed  and  taxed.  The  valuation  should  have 
been  of  the  assessment  upon  that  poi'tion  of  the  road  which  was  situated  in 
Morgan  County.  We  cannot  know,  nor  is  it  even  probable,  that  each  mile,  or 
]iortion  of  the  road,  was  of  equal  value.  It  is  not  probable  that  each  portion 
of  the  road  was  equally  profitable  or  productive.  One  portion  of  the  road 
may  be  badly  constructed,  and  another  well  constructed.  One  portion  may 
iiave  heavy  grades  and  curves,  and  another  portion  be  level  and  straight. 
Ill  some  places  the  land  occupied  by  the  road  may  be  very  valuable,  while  in 
other  places  it  may  be  nearly  valueless.  All  of  these  considerations,  as  well 
as  its  connection  with  the  whole,  must  be  taken  into  the  account  in  ascertain- 
ing the  value  of  any  given  portions  of  the  road.  But  admitting  that  each 
jiortion  of  the  road  was  of  equal  value,  still  the  valuation  should  have  been  of 
that  specific  part  which  was  situated  within  the  county,  and  not  of  an  undi- 
vided part  of  the  whole  road,  portions  of  which  are  within  two  other  counties. 
.\  farm  or  a  field  might  be  divided  by  a  county  line,  but  in  such  case  the  vaiii- 
a1  ion  should  not  be  of  the  whole  farm  or  field,  and  the  assessment  made  upon 
such  valuation,  in  prr)portion  to  the  quantity  .situated  in  the  county  for  which 
tiie  tax  is  levied.  Each  county  must  assess  and  tax  the  real  property  within 
Its  limits,  and  no  other."  See  also  Mohaivk  ^  Hudson  R.  Co.  v.  Clnte,  I 
i'aige  (N.  Y.),  :584  ;  Albany  ^'  Schenectady  R.  Co.  v.  Oshorn,  12  Barbour 
(X.  Y.),  223;  All/any  ^^  West  Stockhridge  R.  Co.  v.  Canaan.  16  id.  l'II: 
Orange  S^-  .Mexandria  R.  Co.  v.  Alexandria.  17  Grattan  (Va.),  176. 


7:i"  IJ.VliN".. 

No«.  11   14.  -  B«g  V.  L.  &  B.  W.  By.  Co. ;  Beg.  v.  Oraud  June.  By.  Co.,  &c.  —  HotM. 


It  is  gcMUMiilly  liold  thiit  the  iTal  estate  of  a  railroad  should  be  as.ses.sed  at 
it.-*  valuo  for  rnihoad  purpose.^,  and  not  as  ineiv  fanning  land.s.  In  estimating 
I  lie  vatiie,  the  assessors  are  not  bound  to  consider  it  as  mere  land  and  su})er- 
>tructure.  isolated  in  their  town  from  the  other  [)art.s  of  the  road.  They  are 
entitled  to  estimate  tin?  value  of  that  part  of  the  real  estate  within  their  juris- 
iliution  which  cintributes  to  make  up  a  complete  and  useful  railroad  extend- 
ing beyond  the  town  they  represent.  People  v.  Fredericks.  48  Barbour  (N.  Y.), 
173.  See  also  Stale  v.  Illinois  Central  11.  Co..  27  Illinois.  (!4  :  70  American 
Decisions,  :J!)(J :  I'lople  v.  Barker.  48  New  York.  7<>;  Louisrille  A-  A'ashville  A'. 
4  '<>.  V.  Stale,  s  Ileiskell  (^  Teiin.),  6(j:>.  In  People  v.  lUnker,  at  p.  77,  the  Court 
>ay:  ••The  argument  of  the  relator's  coun.sel  is  that  this  the  land  of  a  rail- 
road wiJiin  a  certain  town]  should  be  assessed  as  an  i.-ohited  piece  of  land, 
Jiaving-  in  substance  no  beginning  or  end.  that  is,  not  connected  with  anything 
at  either  end  beyond  the  limits  of  the  town.  .\  railroad  throngli  tlie  town  of 
Hamburgh  only,  having  no  connection  at  eitliti  end,  would  be  of  no  value. 
The  erections  and  superstructure  would  itestmy  its  value  tor  farming  purposes. 
As  a  railroad,  it  would  have  no  passengeis  and  no  liusiness,  and  would  be 
worthless.  The  attempt  to  use  it  as  such  would  involve  debt  and  embarrass- 
ment, but  no  profit.  In  like  manner,  the  portion  of  the  Erie  Canal  passing 
through  a  single  town,  with  no  outlet  at  either  end,  would  be  valueless.  A 
mill-race  disconnected  from  the  mill  would  be  of  no  v.iluc.  The  mill  severed 
from  its  race  would  be  of  little  value.  A  lilock  of  stores  walled  off  from  all 
neighboring  connections,  or  deprived  of  the  v;ilue  residting  from  adjoining 
business  and  commerce,  would  be  of  little  value.  Each  item  of  property,  how- 
ever, with'its  connections  and  accompaniments,  and  used  for  the  purpose  and 
in  the  manner  intended,  might  be  of  gieat  value.  Each  piece  of  property  is 
t<j  be  estimated  in  connection  with  its  position,  and  the  businecs  and  profit  to 
be  derived  therefrom.  The  road  in  question  is  part  of  a  vihole,  and  is  to  be 
valued  as  such.  This  is  indeiiendent  f)f  the  taxation  of  the  cajiital.  It  is  an 
estimate  of  the  value  of  the  real  estate  for  railroad  pur[>oses,  as  a  mill  is  to  be 
estimated  for  its  value  for  milling  purpo.ses.  and  not  at  its  value  for  a  church 
or  a  banking-house." 

But  cf.  People  v.  Cl<i/)/>,  l.'»2  Xew  York,  40(i.  where  it  was  held  that,  in 
nssessing  for  real  estate  taxation  the  portion  of  a  railway  situated  v, ithina 
town,  it  is  erroneous  to  base  the  valuation  upon  the  income  or  earning  power 
of  an  entire  e::tensive  .system  of  which  such  portion  forms  a  part.  The  Court 
say  that,  under  the  Tater  statules.  some  of  the  language  in  People  v.  Jhrb r. 
-sn/ira,  would  not  now  be  correct. 

The  imiirnvements  made  upon  the  real  estate  belonging  to  a  railroad  coui- 
]>any.  occupied  and  fitted  for  u.se  as  a  roadway,  must  be  taken  into  account  in 
fixing  its  value  for  the  purposes  of  taxation.  Chicago  \  Xnrthwestern  /.'.  Co. 
V.  !,ee  lonuiij.  \\  Illinois.  248. 

in  estimating  the  value  of  railroad  property,  the  assessors  are  not  to  be 

governed  soltiy  by  its  cost.     Its  capacity  to  earn  money  is  the  most  important 

.elei.i.-   t^  '  .    ■•  ron-iidcied.      Clncinnaii  Southern  R.  Co.  v.  Gtietilher,  19  Federal 

!''•  :    Peop'^'  V.   Kealor,  G7  Howard's  Practice  Rep.  (X.  Y.)  277. 

■  Ihf!  <.'o!irt  said  :  ••  The  value  of  a  railroad,  especially  a  new 
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".le,  is  a  problem  of  no  easy  solution.  It  is  quite  evident  tliat  the  respondent 
issessed  tlie  value  of  that  part  of  this  railroad  in  Roane  County  mainly  from 
the  cast  of  its  construction.  .  .  .  To  make  the  cost  of  a  thing,  especially  a 
I aihoad,  tliu  measure  of  its  value,  or  even  a  chief  constituent  thereof,  is  most 
iallacious.  A  railroad  that  costs  $20,000  per  mile  is  worth  as  much  as  one 
lliat  costs  $50,000  per  mile,  if  its  business  and  net  earnings  be  as  great  or 
greater.  Indeed,  it  is  more  valuable,  in  one  sense,  as  it  makes  abetter  return 
;ui  the  investment.  .  .  .  Sometimes,  indeed  often,  property  may  cost  much 
and  be  worth  very  little,  or  cost  little  and  be  of  great  worth.  Its  cost  may  be 
looked  to  as  an  element  entering  into  its  value,  but  not  as  its  sole  or  even  chief 
element.  The  earnings  of  a  railroad,  present  and  prospective,  must  form  a 
most  important  ingredient  in  the  estimation  of  its  value.  What  amount  of 
business  has  it  done,  is  it  doing,  and  what  is  it  likely  to  do?  What  through 
freights,  local  freights,  &c..  does  it  carry  and  will  it  carry?  Many  things 
must  be  considered  in  arriving  at  its  value." 

But  the  cost  of  a  railroad,  though  not  an  absolute,  criterion  of  its  value,  is 
an  important  element  in  determining  the  value.  Central  It .  Co.  v.  State  Board 
■of  Asxesaors,  49  New  Jersey  Law,  1. 

So  the  rent  which  a  lessee  for  999  years  of  a  railroad  promised  to  Y>ay  is 
evidence  of  the  market  value  of  the  road  at  the  date  of  the  lease.  But  if  the 
rent  is  more,  or  less,  than  the  use  of  the  road  is  worth,  the  taxable  value  of 
the  road  is  not  on  that  account  more  or  less  than  the  price  for  which  the  road, 
can  be  sold.  Atlantic  ^'  St.  Lawrence  R.  Co.  \.  Slate,  (30  New  Hampshire, 
l:]:3. 

An  important  element  for  ascertaining  the  value  of  a  railroad  is  the  amount 
of  its  net  profits.  State  v.  Illinois  Central  R.  Co.,  27  Illinois,  (U ;  79  Ameri- 
can Decisions.  390,  But  "  if  no  net  profit  is  derived  from  the  operation  of 
the  road,  it  does  not  necessarily  follow  that  the  road  has  no  market  value.  A 
railroad  that  makes  no  profit  by  the  transportation  of  freight  and  passengers 
.jiiay  be  of  some  value  for  increasing  the  business  of  other  roads,  or  being  use- 
ful in  some  other  way.  .  .  .  The  fact  that  net  earnings  arc  or  are  not  derived 
from  the  transportation  of  freight  and  passengers  is.  of  course,  material  evi- 
dence on  tlie  question  of  the  value  of  the  road.'"  Doe,  C  J.,  in  Atlantic  Sc 
St.  Latcrence  R.  Co.  v.  State,  60  New  Hampshiie.  183.  140. 

In  Lonixville  Sf  New  Albany  R.  Co.  v.  State.  25  Indiana,  177;  87  American 
Decisions,  358,  a  statute  providing  that  the  appraisers,  ^n  estimating  the  value 
of  a  railroad  for  purposes  of  taxation,  should  take  into  consideration  the  loca- 
tion of  the  road  for  business,  the  competition  of  other  roads,  its  earnings  above 
current  expenses  and  repair.-,  its  coiulition  tnr  present  and  future  business,  so 
as  to  enable  them  to  arrive  at  the  actual  present  value  of  the  road,  independent 
<4'  what  it  cost  or  the  amount  nf  its  indebtedness,  was  held  to  be  constitu- 
tional. It  was  contended  that  it  was  unconstitutional  as  requiring  a  special 
iu'tiioil  of  appraising  tiic  real  esta,le  of  raili'oad  companies.  The  Court  said  : 
•  I'lUt  the  constitution  does  not  re([nire  a  ui:iform  method  of  valuation  of 
I'lojierty,  but  only  '  such  regulations  as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property,  both  real  and  personal.'  The  Legislature  iinist  use  a  dis- 
eietion  as  to  the  best  tnethod  of  .securing  a  just  valuation  of  property,  and 
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unle.s.s  tht>  juotluxl  ftdoptod  be  cli'arly  inadequate  to  seciirr  tli;it  n  suit,  we  oaii- 
not  question  its  aetion.  'riie  eleuienls  tiiat  make  up  the  value  of  a  railroad 
are  not  identical  with  those  that,crive  value  to  other  property,  and  it  is  cer- 
tainlv  proper  to  take  into  account  in  estimating  such  value  every  considera- 
tion onunierated  in  tiie  .statute.  Indeed,  it  seems  to  us  thai,  the  direction  was 
liardly  required,  as  an  intelligent  appraiser  would  naturally  give  weight  to  all 
tliese  things  in  making  an  estimate  of  the  value  of  the  railroad." 

It  is  pn^per  for  a.ssessors,  in  valuing  the  property  of  a  lailroad  corporation 
in  tlieir  town,  to  take  into  consideration  the  verified  reports  of  the  company 
as  to  its  earnings,  made  as  required  by  law.  People  v.  Ilich,  10-')  New  York, 
U»8. 

In  State  v.  Viryinia  §"  Tnickte  U.  Co.,  'I'd  Nevada,  283;  35  Lawyers"  lle- 
jK)rts  Annotated.  750,  under  a  statute  providing  that  all  property  should  be 
assessed  at  its  actual  cash  value,  and  that  the  term  "  cash  value  "  means 
the  amount  at  which  the  property  would  be  appraised  if  taken  in  payment  of 
a  just  debt  from  a  solvent  debtor,  it  was  held  that  the  value  of  a  railroad  for 
the  purpose  of  taxation  nmst  be  determined  mainly  by  its  net  earnings,  capi- 
talized at  the  current  rate  of  interest,  taking  into  consideration  any  immediate 
prospect  of  an  advance  or  decrease  in  the  earning  capacity  of  the  road.  See 
also  People  v.  Hicks,  40  Hun  (N.  Y.),  598. 


Xo.  15.— TYNE   BOILER  WORKS   COMPANY   v.  LONG- 
BENTON  (OVERSEERS). 

(c.  A.  188G.) 

KULE. 

The  question  whether  machinery  used  in  connection 
with  land  in  a  manufacturing  business  enhances  the  rate- 
able value  of  the  land  depends  not  upon  the  physical  con- 
nection of  such  machinery  with  the  soil,  but  upon  wliether 
it  is  used  and  intended  to  remain  as  a  necessary  part  of 
the  manufacturing  plant  so  long  as  the  business  is  car- 
ried on. 

Tyne  Boiler  Works  Company  v.  Longbenton  (Overseers). 

18  Q.  H.  D.  81-95  (s.  <•.  56  L.  .J.  M.  V.  8;  55  L.  'V.  825;  35  W.  R.  110). 

[81]    Poor-rate.  —  Rating  of  Premises  with  Machinery.  — Machines  used  in  con- 
nection with  the  Hereditament,  hut  remaining  Personal  Property. 

In  estimating  the  rateable  value  of  piemises  used  as  a  manufactory,  ma- 
chinery and  plant  placed  thereon,  for  the  piirpo.se  of  making  them  fit  as  prem- 
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ises  for  .such  a  manufactory,  are  to  be  taken  into  account  as  enhancing  the 
vaUie  of  the  hereditament,  although  such  inacliinery  and  plant  remain  pi-rsonal 
property,  and  are  not  pliysically  attached  to  the  premises. 

A})peal  from  the  judgment  of  the  Queen's  Bench  Division  upon 
a  special  case  stated  by  Quarter  Sessions  ui)on  appeal  against  a 
poor-iate. 

The  facts  stated  in  the  special  case  are  set  forth  at  length  in  thu 
report  of  the  case  in  the  Court  below  (17  Q.  B.  I).  651),  but,  briefly 
stated,   they  were  in  effect  as  follows:  The  appellants  were   the 
occupiers  of  premises  known  as  the  Tyne  Boiler  AA'orks.      Certain 
machinery   and    plant   of    a    heavy  nature,    including   an   engine, 
boiler,    shafting,    travelling   cranes,   and  other  machinery,   as  de- 
scribed in  the  report  of  the  case  below,  had  been  placed  upon  the 
premises.      The  whole  of  such  machinery  and  plant  were  the  prop- 
erty of  the  appellants,   and  not  of  the  freeholders,  and  were  le- 
quired  for  the  purpose  of  boiler  making,   and  were  arranged   and 
adapted  for  use  upon  the  premises  for  manufacturing  and  setting 
u[»  boilers,  and  were  so  used;  and  further  than  appeared  in  the 
case  there  was  not  any  intention  on  the  part  of  the  'appellants  of 
nuiking  such  machinery  and  plant  part  of   the  soil   or  heredita- 
ments, or  of  permanently  annexing  them  thereto.      The  machinery 
and  plant  could  be  and  were  taken  down  and  removed  when  and 
;is  required  for  repairs  or  rearrangement,  or  for  any  other  purpose, 
without  injury  to  themselves  or  structural  damage  to  the  heredita- 
msMits.      The  machines  constituting  the  machinery  and  plant  were 
each  of  them  as  machines,  except  so  far  as  appeared  in  the  case, 
separate  and  distinct  from   each  other,   and  ccjuld  be  and 
were  in  practice  *  from  time  to  time  sold,  renewed,  and  re-  [*  82] 
moved  as  separate  and  distinct  articles.      It  will  be  seen  on 
referring  to  the  report  below  that  some  of  the  machines  were  not 
attached  either  to  the  soil  or  building,  but  rested  by  their  own 
weight  on  the  ground,  or  on  cement  or  stone  foundations  specially 
])repared  for  them ;  while  some  of  the  machines  were  fixed  as  de- 
scribed in  the  case.     The  object  of  the  attachment  of  the  macliiiK-- 
was  to  steady  them,  and  it  did  steady  them   in  working,  and  lli^' 
method   of    attachment  was  convenient  when   occasion   arose   for 
their  removal. 

The  mode  in  which  the  rateable  value  of  the  premises  was 
urrived  at  was  by  asceitaining  the  gross  estimated  rental  wiiich  a 
tenant  from  year  to  yi;ar  miglil   reasonably  be  expected  to  be  will- 
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Ill"  i««  "ivc  for  the  use  of  them  (inclusive  of  the  machinery  and 
jihml),  ami  hv  making  the  statutory  deductions  from  .';uch  rental. 

The  api>ellants  contended  that  tlie  machinery  and  ]il;nit  were  not 
anv  of  thorn  part  of  tlie  freehold  or  hereditament,  Inii  were  chat- 
tels, and  that  they  were  not  nor  were  any  of  tliem  rateahle  or  tu 
l»e  ti\ken  into  consideration  as  enhancing  the  ratealih'  valiu;  of  the 
heivditamcnts. 

The  respondents  contended  that  the  machinery  antl  plant  were 
necessary  to  the  beneficial  occupation  of  the  premises  as  boiler 
works,  that  being  the  business  to  which  they  were  appropriated, 
and  that  they  ought  to  be  taken  into  consideration  as  enhancing 
the  rateable  value  of  the  premises  to  which  they  were  attached. 

The  Sessions  considered  that  the  case  of  Laing  v.  Bishojnvea /•- 
mouth,  3  Q.  B.  D.  299,  was  conclusive,  and  held  that  the  ma- 
chinery and  plant  had  been  rightly  taken  into  consideration  in 
estimating  the  rateable  value  of  the  premises.  The  (question  for 
the  Court  was  whether  this  decision  was  correct. 

The  Queen's  Bench  Division  affirmed  the  decision  of  the  Quarter 
Sessions. 

Sir  Horace  Davey,  Q.  C. ,  R.  T.  Eeid,  Q.  C. ,  and  Dodd,  for  the 
appellants.  —  Machines  as  mere  chattels  cannot  be  rated,  but,  if 
they  have  become  part  of  the  premises,  they  would  be  rateable  as 
part  of  the  hereditament  rated.  But  it  is  impossible  to 
[*  83]  understand  *  on  what  principle  things  which  remain  move- 
able chattels  and  are  not  part  of  the  premises,  and  there- 
fore are  not  in  themselves  rateable,  can  be  taken  into  consideratioji 
in  estimating  the  value  of  the  hereditament.  It  is  intelligible 
that,  if  the  values  of  two  things  be  taken  together,  tlie  result  is- 
the  sum  of  their  values  in  conjunction ;  but  it  is  utterly  unintel- 
ligible how,  if  the  value  of  one  of  them  is  to  be  excluded  from  the 
rate,  it  is  to  be  taken  into  consideration  as  enhancing  the  value 
of  the  other.  Tt  may  be  possible  to  clraw^  a  verbal  distinction 
between  ratin"  the  chattel  and  taking  its  value  into  account  as 
enhancing  the  value  of  the  hereditament ;  but  in  substance  the  only 
mode  of  doing  the  latter  is  by  adding  its  value  to  that  of  tlie 
premises,  which  is  the  same  thing  as  rating  it,  and  which,  it  is 
submitted,  is  really  what  has  been  done  in  this  rate,  however  the- 
ra.se  may  put  it  in  words.  There  are  really  only  two  alternatives, 
the  machinery  must  either  be  rateable  or  not  rateable.  .  The  true- 
t  'st  of  rateabilitv  must  be  whether  the  machines  have  been  affixed 


i:.  t.  Vol..  XXII.]  SECT.  II. ll.VTKAULE    VALUE.  735 


No.  15.  —  Tyne  Boiler  Works  Co.  v.  Longbenton  (Overseers),  18  Q.  B.  D.  83,  84. 

to  or  become  part  of  the  premises  in  the  sense  that  they  would 
pass  by  a  demise  of  tlie  hind.  If  they  have,  they  are  rateable, 
though  they  may  be  removeable  as  tenant's  fixtures.  If  tliey  have 
not,  tliey  remain  mere  chattels,  and  as  such  are  not  to  be  taken 
into  account  in  valuing  the  premises.  It  is  contended  that  none 
of  these  machines  have  become  attached  to  the  premises  in  this 
sense.  Loose  machinery  cannot  be  rateable.  The  3  &  4  Vict. 
c  89,  expressly  exempted  from  rating  personal  property  which  up 
till  then  had  been  by  law  rateable ;  and  it  is  contended  that,  if 
such  a  rate  as  this  is  good,  the  effect  of  that  Act  is  evaded.  The 
l*arochial  Assessment  Act  (6  &  7  Will.  IV.  c.  96)  now  defines  the 
subject-matter  of  rating.  By  that  Act  it  is  a  "  hereditament  " 
that  is  to  be  rated,  and  nothing  but  the  hereditament,  including 
all  that  is  part  of  it,  can  be  taken  into  consideration.  It  is  sulj- 
mitted  that  the  true  rule  to  be  collected  from  the  various  deci- 
sions on  the  subject  previous  to  Laing  v.  Bishopwcarmouth,  3  Q. 
B.  ]).  299,  is  that  for  which  the  appellants  contend.  [They  cited 
on  this  point  and  discussed  JRex  v.  Birmingham  and  Staffordshire 
Gaslight  Co.,  6  Ad.  &  E.  634;  Bex  v.  Hogg,  1  T.  R  721; 
Bex  V.  .S"^.  Nicholas,  Gloucester,  1  T.  E.  723;  Beg.  *v.  [*84] 
Guest,  7  Ad.  &  E.  951;  Beg.  v.  Southampton  Dock  Co., 
14  Q.  B.  587,  20  L.  J.  (M.C.)  155;  Beg.  v.  Haslam,  17  Q.  B. 
220;  Beg.  v.  North  Staffordshire  By.  Co.,  30  L.  J.  M.  C.  68; 
Beg.  V.  Lee,  L.  E.  1  Q.  B.  241 ;  Beg.  v.  Halstead,  31  J.  P.  373 ;. 
Chidley  v.  West  Ham,  32  L.  T.  486.]  Authorities  before  the 
passing  of  the  3  &  4  Vict.  c.  89,  which  exempted  personal  prop- 
erty from  rating,  are  not  conclusive.  The  test  is  what  would  pass 
by  a  demise  of  the  hereditament,  not  by  a  demise  of  a  subject- 
matter  so  described  as  that  it  would  include  personalty  used  on 
the  premises  in  addition  to  the  hereditament.  The  term  "  boiler 
works  "  is  an  ambiguous  term.  A  demise  of  such  and  such  boiler 
works  might  possibly  pass  more  than  the  hereditaments,  but  then 
tlie  subject-matter  of  the  demise  would  not  all  be  rateable.  It  is 
begging  the  question  to  .say  that  the  l)oi]er  works  are  rateable  as 
sucb,  and  then  that  a  demise  of  the  boiler  works  would  include 
this  machinery.  In  one  sense,  no  doubt,  the  l)oiler  works  are 
rateable,  but  that  is  not  the  sense  in  which  it  is  said  tliat  the- 
machines  would  pass  by  a  demise  of  them.  The  Sessions  jjro- 
ceeded  on  the  case  of  Laing  v.  BiHhojnvearmovih.  If  that  case 
decides   what  the   Sessions   supposed,    it  is  contrary   to   previous 
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authorities,  and  this  Court  is  not  bound  hv  it.  The  principles 
hiid  down  in  tliat  case  are  not  disputed,  l)ut  it  is  submitted  that 
they  were  misapplied  to  the  facts  of  the  case.  The  Court  })ui- 
ported  to  give  etl'ect  to  the  earlier  authoiities,  liut  it  really  Mcnt 
beyond  them. 

Admitting  that  some  small  effect  might  lie  given  to  the  pres- 
ence of  the  machinery  as  enhancing  the  value  of  the  realty,  and 
that  a  tenant  would  give  a  little  mure  rent  for  the  hereditament  on 
account  of  the  possibility  of  hiring  the  machinciy  in  conncctiim 
with  it,  it  is  clear  from  the  case  that  the  rate  here  goes  further 
than  that,  and  that  under  colour  of  taking  the  machinery  into 
account  in  valuing  the  premises  the  machinery  itself  has  been 
rated.  The  case  states  that  the  mode  in  which  the  rateable  value 
of  the  premises  was  arrived  at  was  by  ascertaining  the  rental 
which  a  tenant  would  give  for  the  use  of  them  (inclusive  of  the 

machinery  and  plant),  The  question  for  the  (Jourt  is 
[*  85]  *w^hether  the  machinery  and  plant  have  been  rightly  taken 

into  consideration  in  estimating  the  rateable  value  of  the 
premises.  They  also  cited  Beg.  v.  Lumsdainc,  10  Ad.  &  E=  157; 
Bex  V.  White,  4  T.  E.  771 ;  Hellaicell  v.  EcMirood,  6  Ex.  295, 
20  L.  J.  Ex.  154. 

Sir  R  E.  Webster,  A.G. ,  W.  Graham,  and  Hans  Hamilton,  for 
the  respondents.  — This  case  does  not  raise  the  question  wiiether, 
assuming  that  these  machines  are  to  be  taken  into  consideration 
in  estimating  the  value  of  the  premises,  the  valuation  is  correct 
so  far  as  regards  the  manner  in  which  thev  have  been  so  taken 
into  account.  The  sole  question  stated  is'  whether  they  were 
rightly  taken  into  consideration,  i.  e. ,  whether  it  was  right  to 
take  them  into  consideration.  If  it  were  true  that  their  value  as 
chattels  had  really  been  included  in  the  rate  that  would  be  a  dis- 
tinct and  separate  ground  of  appeal.  No  question  of  quantum  was 
raised  at  the  Sessions,  or  in  the  Court  l)elow.  If  such  a  question 
had  been  raised  the  case  would  have  been  differently  stated. 
These  machines  were  not  in  the  nature  of  loose  moveable  machines 
or  implements,  such  ns  trucks  or  wheelbarrows.  Uegarding  the 
premises  as  boiler  works,  they  all  formed  integral  parts  of  the 
whole ;  and,  if  the  works  were  to  be  continued  as  such,  those 
things  were  essential  to  them.  The  question  whether  such  things 
are  fixtures  is  not  the  test  for  the  purposes  of  rating.  Nor  is  any 
physical  attachment  to  the  premi.ses  necessary.     The  idea  that.-  in 
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order  to  be  taken  into  consideration  as  enhancing  the  value  of  the 
premises,  the  thing  must  be  screwed  or  bolted  to  them  has  long 
l)een  exploded.      It  is  contended  that  the  result  of    the  decisions 
taken  as  a  whole  is  that  there  need   only  be   attachment  to  the 
[ii'eniises  in  the  sense  that  the  thing  is  placed  on  the  premises  for 
the  purpose  of  being  used  on  the  premises  as  an  integral  portion 
of  them  in  their  existing  state  and  for  their  existing  purpose,  so 
long  as  they  are  used  for  such  purpose.      Some  of  the  machines  in 
this  case  are  actually  physically  attached  and  some  perhaps  may 
not  be;  but  it  is  submitted  that  that  is  not  the  test.      The  test  as 
stated  in  the  decisions  is  whether  the  things  would  pass  by  a  de- 
mise <if    the    premises  as  such   premises   now  exist.     The 
premises  are  to  be  looked  at  as  *they  exist  for  the  purpose   [*  86] 
of  rating,   so  that  the  qiiestion  whether  such   machinery 
remains  personalty  or  would  be  removeable  as  between  landlord 
and  tenant  and  such  like  questions  are  quite  immaterial.      The 
subject  of  rating  is  not  merely  the  land  pure  and  simple,  it  is  the 
hereditament  in  its  existing  state  at  the  time  of  rating.      So  here 
it  is  not  the  land  and  the  mere  shell  of  brickwork,  or  whatever 
the  structure  of  the  buildings  upon  the  land  may  be,  that  is  to  be 
looked  to ;   but  the  land  and  works  as  they  exist  with  the  ma- 
chinery and  appliances  which  are  necessary  for  boiler  making  and 
are  intended  to  form  part  of  the  premises  as  a  whole,  while  they 
are  used  for  the  purposes  of  l)oiler  works.      Laing  v    BisJiojrwear- 
moiUh,  3  Q,  B.  D.  299,  does  not  go  beyond  the  previous  decisions. 
The  principle  that  machinery  such  as  this  is  to  be  taken  into  con- 
sideration as  enhancing  the  rateable  value  of  the  hereditament  was 
very  early  established  by  the  decisions ;  and  it  is  contended  that 
none  of  the  more  recent  decisions  have  really  thrown  any  doul)t 
u[)on  it.      Eey.   v.  Lee,  L.  li.  1    Q.  B.  241,  was  decided  upon  th(! 
same  principle.      In  the  case  of   Chidley  v.    ]Vest  Ham,  32  L.  'W 
486,  the  only  question  was,  whether  the  articles  in  question  were 
tliemselves  rateable,  winch  is  not  the  question  here.      In  tlie  case 
of  Ref).  V.   Halstead,  31  J.  V.  373,  it  would  seem  that  the  Sessions 
liad  found  that  the  articles  were  mere  moveable  chattels,  and  tlic 
(Jourt  only  held  that  they  weie  not  wrong  in  law  in  so  doing.      U 
must  always    be  a  question  of  fact  for  the  Sessions  whether  tlic 
articles  are  so  attached  to  the  premises  as  to  enhance  tlie  value  of 
tlie  premises  as  such  or  not. 

Sir  Horace  Davey,  Q.  C. ,  in  reply, 
vor,.  xxir.  —  47 
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Lord  KsuKit,  M.  Iv.  — The  tir.st  difficulty  in  this  case  is  that  of 
dctoruiiuiiig  what  tlie  iiuestiou  is  which  the  case  laises.  To  tliat 
«luestioii  we  must  coutiue  ourselves,  aud  not  he  led  away  lo  any 
other  which  the  argunieuts  presented  to  us  may  suggest.  Looking 
to  the  respective  contentions  of  the  parties  as  statetl  in  the  case, 
and  the  form  of  the  question  which  the  Court  is  asked  to  decide, 
1  am  of  opinion  that  the  question  which  was  disputed  between 

these  parties  at  the  Sessions,  and  which  the  Sessions  de- 
[*  87]   cided,  was  whether  *  or  not  the  articles  and  machinery  in 

question  were  to  he  taken  into  consideration  as  enhancing 
the  rateable  value  of  the  hereditaments.  The  Sessions  decided 
that  they  were  properly  taken  into  consideration  in  estimating 
the  rateable  value  of  the  hereditaments,  and  the  question  for  us 
is  whetlier  that  decision  was  correct.  I  do  not  think  tliat  we  are 
to  say  how  they  are  to  be  valued  as  enhancing  the  rateable  value. 
No  such  question  as  that  appears  to  me  to  arise  upon  the  case. 
The  question  is  whether  they  are  to  be  taken  into  consideration 
at  all.  It  seems  clear,  also,  that  this  was  the  question  raised  on 
the  argument  in  the  Divisional  Court,  for  the  argument  for  the 
appellants  there  was  that  "  these  machines  cannot  be  taken  into 
consideration  as  increasing  the  rateable  value  of  the  premises, 
unless  they  are  so  affixed  as  to  be  part  of  the  inheritance. "  That 
being  so,  I  do  not  think  we  are  entitled  to  deal  with  any  other 
question,  which  the  argument  before  us  may  have  raised. 

We  have  therefore  to  decide  whether  these  machines  ought  to 
be  taken  into  account  at  all  as  enhancing  tlie  value  of  the  heredit- 
aments to  be  rated,  not  whether  their  effect  in  so  enhancing  the 
value  of  the  hereditaments  has  been  correctly  estimated  in  this 
case.  It  seems  to  me  obvious,  on  looking  at  the  terms  in  which 
the  ca.se  has  been  stated,  that  the  case  for  the  appellants  was 
based  upon  the  supposition  that  the  decision  in  the  case  of  Lainy 
v.  BishojJwearmouth,  3  Q.  B.  D.  299,  had  gone  further  than  any 
of  the  previous  cases,  and  that  therefore  it  could  not  be  supported 
in  this  Court.  If  that  is  not  so,  then  it  follows  that  the  argu- 
ment for  the  appellants  must  attack  not  only  that  case  but  the 
previous  cases  on  the  subject  as  well.  I  do  not  think  that  the 
Court  did  in  that  case  intend  to  overrule  or  go  beyond  the  earlier 
cases,  but,  on  the  contrar)%  I  think  that  they  intended  to  adopt 
and  apply  the  doctrine  already  laid  down  by  them.  It  is  said 
with  respect  to  some  of  the  cases  that  they  are  not  authorities. 
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because  of  the  provisions  of  the  statute  passed  with  regard  to  the 
rating  of  personal  chattels.  Ditiiculties  had  arisen  with  regard 
to  the  question  how  far  personal  chattels  were  to  be  taken  into 
consideration  in  rating  the  inhabitants  of  a  parish.  Those  diffi- 
culties were  set  at  rest  by  the  statute  3  &  4  Vict.  c.  89, 
but  it  had  nothing  to  do  *  with  the  question  how  the  value  [*  88] 
of  real  }iroperty  is  to  be  arrived  at  for  the  purpose  of  rating 
it.  Nobody  says  that  these  machines  are  to  be  rated  as  personal 
chattels.  The  question  is  whether  they  are  to  be  taken  into 
account  in  estimating  the  rateable  value  of  the  premises,  which  it 
is  admitted  are  liable  to  be  rated.  The  statute,  therefore,  makes 
no  difference,  and  all  the  cases  with  regard  to  estimating  the 
value  of  real  property  remain  untouched  by  it.  It  would  be  a 
strong  measure,  if  we  were  now  to  overrule  those  cases,  decided  as 
they  were  by  a  Court  to  which  the  decision  of  this  class  of  cases 
was  particularly  appropriated,  and  which,  therefore,  had  a  special 
familiarity  with  the  principles  involved  by  them.  On  the  con- 
trary, I  think  we  ought  to  look  upon  their  decisions  as  being  the 
authorities  from  which  to  ascertain  what  the  true  rule  is  by  which 
this  case  must  be  decided.  I  think  it  will  appear,  on  looking  at 
all  the  cases,  that  substantially  the  same  idea  has  been  present  to 
the  minds  of  all  the  Judges  who  decided  them  throughout ;  but  no 
doubt  they  have  had  some  difficulty  in  exactly  formulating  the 
rule,  and  there  is  a  certain  amount  of  difference  in  the  particular 
expiressions  which  they  have  from  time  to  time  used.  I  will  refer 
first  of  all  to  the  case  of  Meg.  v.  Haslam,  17  Q.  B.  220.  Patte- 
SON,  J.,  there  says,  "We  do  not  think  it  necessary  to  determine 
whether  the  chambers  erected  on  the  appellants'  premises  are  or 
are  not  annexed  to  the  freehold,  which  is  rather  a  question  of  fact 
for  the  Court  of  Quarter  Sessions  to  find  than  for  us  to  decide,  be- 
cause we  are  of  opinion  that,  according  to  the  princii)les  laid 
down  in  the  various  cases  on  the  subject,  the  rateable  value  of  the 
premises  is  undoubtedly  increased  by  the  use  of  these  chambers. " 
It  is  clear,  I  think,  from  this  case  that  the  learned  Judge  did  not 
think  it  necessary  that  the  matters  in  question  should  be  physi- 
cally attached  to  the  freehold.  Then,  again,  in  Raj.  v.  Sontliamp- 
to,i  Dock  Co.,  14  Q.  B.  587,  20  L.  J.  M.  C.  155,  Lord  Camphell. 
<'h,  J.,  said,  "  The  fourth  question  arose  upon  a  deduction  claimed 
by  the  appellants  which  was  disallowed.  They  contended  that 
their  cranes,  steam-engines,  and  other  like  ponderous  machinery. 
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,i;;!i"ii;^ii  aiuicheil  to  the  freehold,  ought  to  he  treated  as  stock-iii- 
ir.ide  and  ^'ait  of  the  capital  Nvhich  a  tenant  wimld  have  to  invest 
ill  the  husines.s  so  as  to  diniinisli  instead  n|'  incrcasinit  the 
['  Sl»]  rateahle  value  of  the  *priiperty  of  the  coni}»an}.  The  .Ses- 
sions did  lind  as  a  fact  that  these  fixtures,  ucirtli  £0450  t(» 
an  incoming  tenant,  although  attaclied  to  the  freehold,  are  capaldc 
(>t  being  detached  from  the  freehold  as  easily  and  with  as  little 
injury  to  it  as  other  tixtures  put  up  for  the  purposes  of  the  trade 
(if  the  tenant,  and  usually  valued  as  between  incoming  and  out- 
going tenant.  lUit  this  is  a  rate  upon  buildings  to  which  ma- 
chinery is  attached  for  the  purposes  of  trade ;  and  it  has  been 
solemnly  decided  that  such  real  property  ought  to  be  assessed 
according  to  its  existing  value  as  combined  with  the  machinery, 
without  considering  whether  the  machinery  be  real  or  personal 
property,  or  whether  it  be  liable  or  not  to  distress  or  seizure  under 
a  ti.  fa. ,  or  whether  it  would  go  to  the  heir  or  executor,  or  at  the 
expiration  of  a  lea.se  to  the  landlord  or  tenant. "  And  then  he 
cites  iifx- v.  Birmingham  and  Staffurdskire  Gas  Light  Co.,  G  Ad. 
&  E.  634,  and  Reg.  v.  Gnest,  7  Ad.  &  E.  951,  as  being  to  the 
same  effect,  the  rule  as  laid  down  in  the  latter  case  being  exactly 
in  the  terms  employed  by  Lord  Campbell,  Ch.  J.  He  therefore 
treats  machinery  which  remains  personal  property  as  forming  an 
element  in  getting  at  the  value  of  the  realty.  He  no  doubt  uses 
the  expression  "  attached  to  it. "  Is  his  meaning,  then,  that  the 
machinery  must  be  physically  attached  as  a  fixture  ?  I  do  not  so 
imderstand  it.  I  will  now  refer  to  the  case  of  lleg.  v.  Lee,  L.  li. 
1  Q.  B.  241,  35  L.  J.  M.  C.  105,  in  which  the  subject  was  most 
elaborately  treated.  Blackburn,  J.,  there  cites  Reg.  v.  North 
Staffordshire  21  g.  Co.,  30  L.  J.  M.  C.  68,  and  Reg.  v.  Southamp- 
ton Dorh  Co.,  14  Q.  B.  587,  20  L.  J.  M.  C.  155,  and  proposes  to 
follow  them,  saying  that  the  same  principle  was  there  laid  down 
and  the  same  idea  conveyed  as  in  Hellaivell  v.  Uastivood,  6  Ex.  at 
p.  312,  20  L.  J.  Ex.  at  p.  160.  He  does  not  therefore  seem  to 
think  that  there  had  been  any  alteration  in  the  law'  since  the 
earlier  cases,  and  proposes  to  adopt  the  same  rule  as  was  stated 
in  those  cases.  He  says  in  .stating  the  rule :  "  The  articles  may 
be  divided  into  three  classes:  first,  things  moveable,  such  as 
office  and  station  furniture."  It  is  clear  that  reference  is  theie 
made  to  pure  chattels.  No  one  says  that  they  are  to  be  taken 
into    account    in    arriving  at    the   value   of    the    hereditaments. 
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*  He  proceeds,  "  Secondly,  things  so  attached  to  tlie  free-  [*  90] 
hold  as  to  become  part  of  it. "  No  one  doubts  that  they  are 
to  be  taken  into  account,  not  merely  as  enhancing  the  value  of 
the  freehold,  but  as  part  of  it.  So  that  the  two  classes  of  things 
are  taicen  first  wliich  are  clearly  on  one  side  and  the  other  of  the 
line  respectively,  and  which  present  no  difficulty.  Tlien  a  third 
class  of  articles  is  dealt  with  by  the  rule  as  expressed  by  the 
learned  Judge,  which  are  not  purely  and  simply  chattels  for  this 
purpose,  though  they  remain  chattels,  and  which  are  described  as 
"  things  wliich  though  capable  of  being  removed  were  yet  so  far 
attached  as  that  they  were  intended  to  remain  permanently  con- 
nected with  the  railway  or  the  premises  used  with  it,  and  to 
remain  permanent  appendages  to  it  as  essential  to  its  working. " 
Here,  no  doubt,  modes  of  expression  are  used  wliich  differ  slightly 
from  those  u.sed  in  other  cases  by  other  Judges  on  tlie  subject. 
The  terms  "  permanently  connected, "  "  permanent  appendages  as 
essential  to  its  working,"  form  another  mode  of  exjiressing  the 
idea,  but  is  not  the  idea  intended  to  be  conveyed  the  same  as  in 
the  former  cases  ?  The  learned  Judge,  no  doulit,  further  on,  uses 
the  expression,  "  If  the  things  are  annexed  althougli  but  slightly. " 
He  certainly  there  meant  to  refer  to  a  physical  annexation.  But 
tlien  he  was  dealing  with  the  particular  case  befoie  him,  where 
there  was  some  degree  of  physical  attachment.  I  do  not  think 
that  he  meant  to  say  that  nothing  not  physically  attaclied,  could 
come  imder  the  third  class  of  articles  mentioned  by  the  rule,  or 
to  overrule  what  was  said  by  Patteson,  J.,  in  the  case  which  I 
have  before  cited.  Then  in  the  same  case,  Lush,  J.,  lays  down 
the  rule  thus:  "Now  T  apprehend  tliat  the  premises  to  be  lated 
are  to  be  taken  as  they  are  with  all  tlieir  fittings  and  appliances 
liy  wliicli  tlie  owner  lias  adapted  tlieiu  to  a  particular  use,  :ni<l 
which  would  pass  as  part  f»f  tlie  premises  by  a.  demise  of  them  Id 
a  tenant.  That  seems  to  me  t(j  express  what  in  other  words  li.is 
been  expressed  in  the  cases  referred  to  by  the  other  niembcrs  of 
tlie  Court. "  Further  on  he  describes  the  matters  tliere  in  ques- 
tion as  all  "  fixed  and  so  far  annexed  as  to  lie  intended  to  be  per- 
manent, and  as  really  necessary  for  the  use  of  the  premises  as  gas- 
works; "  and  says  that,  "  wherever  the  things  have  become 
so  far  a  part  of  the  *  premises  tliat  they  would  pass  l)y  a  [*9I] 
demise  of  those  jiremises,  fhcy  \\'ould  form  a  jiart  r>f  the 
rateal)le   subject   of   the    inlicriliiiicc    I'ov   llif    piir))os('   of    rating." 
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Does  the  learned  Judge  iiR'an  that  the  tliing.s  imi.st  he  fixed  in  the 
sense  of  physically  heing  fi.\tures  ?  I  think  nut.  1  think  tliat  he 
means  to  lay  down  the  same  rule  as  that  laid  down  hy  I'i.vck- 
Hi'KN,  J.,  though  he  uses  somewhat  difi'ereut  words.  Then  we 
oonxc  to  the  case  of  Laing  v.  BisJiojnvearmouth,  3  Q.  B.  1).  29(». 
TliL're  this  question  was  di.scussed,  and  all  the  previous  cases  were 
gone  through  ;  and  the  Court  clearly  intended  to  adopt  and  act 
within  the  doctrines  laid  down  hy  tliose  cases,  stating  that  they 
all  lav  down  the  same  rule,  and  that,  ai)})lying  the  rule  estab- 
lished by  them  to  the  present  case,  it  app(nirs  to  them,  after 
having  carefully  considered  the  character  of  the  machinery  in 
([uestion,  that  the  whole  of  it,  though  some  of  it  may  he  capable 
of  being  removed  without  injury  to  itself  or  to  the  freehold,  is 
essentially  necessary  to  the  shipbuilding  business  to  which  the 
appellants'  premises  were  devoted,  and  must  be  taken  to  be  in- 
tended to  remain  permanently  attached  to  them  so  long  as  the 
premises  w'ere  applied  to  their  jjresent  purposes.  Does  the  Court 
there  mean  by  the  word  "  attached,"  that  the  thing  must  l)e  bolted 
<:ir  screwed  to  the  premi.'^es,  or  some  physical  mode  of  attachmenl  :' 
I  do  not  think  so.  I  think  that  they  could  not  have  meant  to 
differ  from' Patteson,  J.,  when  he  said  that  it  was  unnecessary  to 
in(|uire  whether  the  machinery  was  or  was  not  annexed  to  the 
freehold.  If  by  "  attached"  the  Court  meant  only  physically 
attached,  then  a  piece  of  machinery  weighing  many  tons  which 
rests  by  its  own  weight  and  which  is  never  intended  to  be  re- 
moved as  long  as  the  premises  are  used  for  the  same  purpose,  but 
which  is  not  bolted  or  screwed  to  the  premises,  is  not  to  be  taken 
into  account;  but,  if  there  are  some  screws  by  which  it  is  fixed, 
it  is  to  be  taken  into  account.  Such  a  consequence  seems  to  me 
to  be  monstrous.  T  do  not  think  the  Court  meant  by  the  woid 
"attached"  that  physical  attachment  .should  be  the  test.  It  be- 
comes therefore  necessary  to  consider,  what  is  meant  ])y  the  word 
"  attached  "  in  the  decisions  on  the  subject.  I  may  not  succeed 
in  expressing  the  rule  which  is  to  be  deduced  from  the  cases  with 
absolute  accuracy,  but  in  endeavouring  to  do  so,  I  will 
[*92]  leave  out  the  word  "  attached  "  or  any  other  similar*  ex- 
pression. I  believe  the  rule  really  to  be  that  things, 
which  are  on  the  premises  to  be  rated,  and  which  are  there  for 
the  purpose  of  making,  and  which  make  the  premises  fit  as  prem- 
ises for  the  particular  purpose  for  which  they  are  used,  are  to  be 
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taken  into  account  in  ascertaining  tiie  rateable  value  of  such 
premises.  Of  course  it  is  not  all  things  on  the  premises,  or  that 
are  used  on  the  premises,  which  are  to  be  taken  into  account ;  but 
things  which  are  there  for  the  purpose  of  making,  and  which  do 
make  them  tit  as  premises  for  the  particular  purposes  for  which 
tliey  are  used.  It  seems  to  me  that,  when  things  are  brought 
into  that  category,  they  would  pass  by  a  demise  of  the  premises 
as  such  as  between  landlord  and  tenant ;  and  that  so  the  test  pro- 
posed by  Lush,  J.,  and  that  which  I  propose,  become  in  substance 
identical.  Taking  that  to  be  the  proper  test  and  applying  it  to 
the  question  in  this  case,  I  should  say,  in  accordance  with  the 
opinion  of  Patteson,  J. ,  with  regard  to  each  of  the  articles  in 
^piestion,  that  it  is  immaterial  to  inquire  whether  they  are  or  are 
not  physically  annexed  to  the  freehold,  and  that  they,  all  of  them, 
come  within  the  rule  as  I  have  expressed  it.  They  are  all  on  the 
premises  for  the  purpose  of  making  and  they  do  make  them  tit  as 
premises  for  the  purpose  for  which  they  are  used,  and  therefore  in 
arriving  at  the  rateable  value  of  such  premises  they  must  be  taken 
into  account. 

This  conclusion  appears  to  me  to  dispose  of  the  case,  for,  as  I 
liave  said  before,  I  do  not  think  we  have  to  decide  how  they  are 
to  1)6  valued  in  taking  them  into  account.  With  regard  to  the 
case  of  Chidlcy  v.  West  Ham,  32  L.  T.  486,  I  do  not  say  that  the 
Court  was  not  right  in  deciding  as  they  did  on  the  case  as  it  came 
before  them,  but,  if  the  right  question  had  been  asked  them,  I 
cannot  understand  how  it  could  have  been  possible  to  say  that  the 
articles  there  in  question  ought  not  to  have  been  taken  into  ac- 
count in  arriving  at  the  rateable  value.  With  regard  to  the  deci- 
sion in  Jleg.  v.  Hidstead,  31  J.  P.  373,  I  do  not  tliink  that  it  has 
any  important  bearing  on  the  present  case.  For  these  reasons  I 
tiiink  the  appeal  must  be  dismissed. 

LiNDLEY,  L.  J.  —The  first  (juestion  is,  what  the  jiroperty  is 
which  is  to  be  rated  and  how  it  is  to  be  described.  It  is 
described  in  *  the  lale  book  as  "  P)oi]er  works  and  land."  [*  93] 
And  it  seems  to  me  that  a  good  deal  turns  on  the  ([uestion 
whether  that  description  is  right  or  wrong.  Nobody  says  tjiat 
the  [iroperty  to  be  rated  is  iiii})ro]»erly  so  described,  and  looking 
at  the  Parochial  Assessment  Act  it  does  not  seem  to  me  that  it 
was  improper  to  rate  it  under  that  description. 
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For  tlio  piiiptise  of  dei'iding  thi.s  ca.st'  \vc  must  look  at  tliat  Ad 
ami  also  the  authorities  which  show  what  lias  been  (lie  construe - 
lion  (tf  the  enactments  with  leijarti  to  laliuij  from  the  heoinninu. 
So  far  a.s  I  can  sec,  the  Courts  do  not  appear  ever  to  have  dcjiaitcd 
froui  the  construction  which  wa.s  originally  adopted  hy  them.  The 
Parochial  Assessment  Act  says  that  no  rate  shall  be  of  any  ftuce 
that  is  not  made  upon  an  estimate  of  the  net  annual  value  of  tlu; 
several  hereditaments  rated,  and  that  the  estimate  is  to  be  of  the 
rent  at  which  the  same  may  reasonably  be  expected  to  let  from 
year  to  year,  subject  to  certain  deductions;  and  then  there  is  a 
proviso  which  seems  not  unimportant,  though  its  wording  is  a 
little  obscure :  "  Provided  always,  that,  nothing  herein  contained 
shall  be  constnied  to  alter  or  affect  the  principles  or  different  rela- 
tive liabilities,  if  any,  according  to  which  different  kinds  of 
hereditaments  are  now  by  law  rateable. "  llie  estimate  of  value, 
therefore,  is  to  be  determined  by  an  estimate  of  the  rent  wliich 
the  hereditaments  may  be  expected  to  command  on  a  tenancy  from 
year  to  year;  and  it  seems  to  follow  that  the  statute  did  not  mean 
that  they  should  be  looked  at  merely  as  so  much  land,  but  that 
they  should  l)e  taken  as  they  are  found,  and  that,  if  they  are 
found  with  buildings  on  them,  the  estimate  must  be  based  on  the 
rent  for  which  they  would  let  in  that  state  from  year  to  year. 
They  are  riot  to  be  treated  as  if  demised  as  so  niucli  land,  Ijut  as 
if  demised  as  so  much  laud  with  works  or  whatever  structure  is 
upon  them.  It  is  argUed  that  in  estimating  the  value  of  these 
works  the  value  of  the  macliinery  mentioned  in  the  special  case  is 
to  be  altogether  left  out.  I  cannot  agree  with  that  contention. 
Nothing  is  included,  so  far  as  I  understand  the  nature  of  the 
machinery,  which  would  be  mere  loose  machinery  and  which 
would  not  pass  to  a  tenant  to  whom  the   works  were   demised. 

The  articles  in  question  seem  to  come  in  the  same  category 
[*  94]  as  millstones  in  a  mill  which  would  pass  by  a  *  demise  of 

the  mill.  They  are  part  of  the  works  taken  as  a  whole.  1 
cannot  find  among  them  anything  that  would  not  be  included  in 
such  a  hypothetical  tenancy  of  the  works  as  is  contemplated  by 
the  x\ct.  Physical  annexation  has  never,  so  far  as  I  understand 
the  cases,  been  considered  the  test.  Pvc.c  v.  Hogg,  1  T.  R.  721, 
Reg.  V.  Hddam,  17  Q.  B.  220,  and  many  cases  subsequent  to  the 
Act,  seem  to  show  that  the  question  whether  there  is  physical 
annexation  or  not  is  not  conclusive  either  wav.      We  are  asked, 
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jis  it  seems  to  lue,  to  say  that  it  is  necessary,  iu  order  that  ma- 
chines may  be  taken  into  consideration  in  arriving  at  the  rateable 
value,  that  they  should  have  become  part  of  the  realty  by  attach- 
ment to  it.  I  do  nut  think  that  we  cau  say  this  consistently  with 
the  Act  and  the  previous  decisions. 

The  only  case  that  seems  to  me  to  present  any  difficulties  is 
the  case  of  Ghidleij  v.  West  Ham,  32  L.  T.  486.  But  I  think 
that  the  true  view  of  that  case  is  that  it  was  decided  on  the 
yronnd  that  the  tanks  in  qucstiun  had  beeu  rated  as  mere  per- 
sonal property.  I  do  not  understand  the  case  as  deciding  that 
they  could  not  have  been  taken  into  account  at  all  in  fixing  the 
ratealde  value  of  the  premises.  It  would  have  been  absurd  to 
suppose  on  the  facts  stated  that  they  would  not  have  passed  by  a 
demise  of  the  premises.  I  think  that  the  true  test  in  these  cases 
is  that  stated  by  the  Master  of  the  Eolls. 

Lopes,  L.  J.  — The  question  here  is  whether  certain  machines 
are  to  be  taken  into  consideration  in  arriving  at  the  rateable  value 
of  the  works,  such  machines,  it  is  alleged,  not  being  either  land- 
lord's fixtures,  or  tenant's  fixtures,  or  trade  fixtures,  and  in  some 
<3ases  not  being  physically  attached  to  the  premises.  It  is  clear 
that  personal  property  sncli  as  machinery  is  per  sr  not  rateable, 
but,  if  attaclied  so  as  to  he  either  a  landlord's  fixture,  or  a  ten- 
ant's fixture,  or  a  trade  fixture,  it  is  equally  clear  that  it  is  rate- 
able as  increasing  the  value  of  the  premises,  and  the  rent  which  a 
tenant  from  year  to  year  would  give  for  tliem.  But  then  there 
are  things,  which,  though  they  may  not  be  physically  attached 
ur  may  be  removeable  witliout  damage  to  themselves 
*  or  the  freehold,  are  so  placed  on  the  premises,  and  so  [*  9~)\ 
cKsential  to  their  use  for  the  purpose  for  which  tliey  are 
usiid,  and  so  much  intended  to  be  used  with  them  for  tliat  pur- 
[)ose,  that  they  have  practically  become  for  the  time  being  ])art.  of 
the  premises.  The  question  is  whether  such  things  an',  to  be 
taken  into  account  in  estiniiiting  the  rateal)le  value  of  the  ]»rem- 
ises.  I  am  of  opinion  thai  they  must  be  so  taken  into  account. 
A  long  series  of  cases  seems  to  me  to  estalilish  this  conclusion. 
The  only  case  which  ajipeared  to  me  at  first  sight  inconsistent 
with  it  was  the  case  of  (Jliidli'i/  v.  West  Ifion ,  32  L.  T.  4S6.  But 
I  think,  if  carefully  looked  into,  that  the  true  grouiul  of  that  de- 
cision must  have  been  that  the  tanks  there  wei'e  separately  rated 
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ii.^  jieisonal  piopoity,  wliicli  oi  ctiuitie  was  wrung.  Then  the  qucs- 
lioii  arises  whether  the  articles  mentioned  in  thi.s  case  conic 
within  the  chiss  of  thing.*^  which  I  iiave  mentioned.  I  am  t»f 
opinion  that  they  d<>.  1  adopt  the  concluding  words  of  the  judg- 
ment of  Matiiew,  J.,  in  the  Court  helovv,  where  he  says  that  the 
machinery  ought  to  be  taken  into  account  as  essentially  necessary 
to  the  business  to  which  the  premises  are  devoted  and  manifestly 
intended  to  remain  connected  with  the  premises  so  long  as  they 
are  used  for  the  same  purposes.  It  is  argued  that,  though  the 
l)rinciple  to  which  I  have  alluded  is  the  result  of  a  long  series  of 
cases,  we  ought  to  overrule  these  cases.  I  can  see  no  reason  for 
the  suggestion.  It  seems  to  me  that  they  are  founded  upon  good 
sense  and  good  law.  For  these  reasons  I  think  that  the  decision 
of  the  Court  below  was  right,  and  should  be  affirmed. 

Appeal  dismissed. 

ENGLISH   NOTES. 

Tr  will  he  observed  tluit  in  the  principal  case,  Lord  Eshp:i{,  M.  R., 
was  careful  to  say  tliat  tlie  question  for  the  Court  was  whether  tlie 
machinery  was  to  be  taken  into  account  as  enhancing  tlie  value  of  the 
rated  premises,  and  not  how  the  niacliinery  was  to  be  so  taken  into  ac- 
count. Tliis  seems  to  suggest  that  the  premises  ought  to  have  been 
valued  neither  on  the  basis  of  the  rent  they  would  have  commanded  with- 
out tlie  machinery,  nor  of  the  rent  they  would  have  commanded  together 
with  the  machinery,  but  at  some  intermediate  figure.  But,  in  spite  of 
the  language  Lord  Eshek,  M.E.,  used,  and  in  spite  of  the  fact  that 
iiimilar  language  has  been  used  in  other  cases,  it  is  submitted  that  the 
\iew  put  forward  in  tlu^  appellants'  argument,  namel}',  that  where  ma- 
chinery is  to  be  taken  as  enhancing  the  value  of  premises  at  all,  the 
premises  must  be  vuluid  on  the  basis  of  the  rent  they  would  fetch  with 
the  machinery  on  them,  —  or,  in  other  words,  that  in  substance  the  ma- 
cliinery  must  itself  be  rated,  —  is  the  true  view. 

This  view  is  supported  by  the  language  of  the  judgments  in  several 
cases  where  it  has  been  said  that  the  question  whetlier  jiarticular  nia- 
cliinery was  to  be  taken  into  account  in  assessing  premises,  depended 
upon  whether  the  machinery  ought  to  be  regarded  as  part  of  that  which 
the  hypothetical  tenant  would  rent:  see,  e.  g.  per  Cockbukx,  Ch,  J.,  and 
Lush,  J.,  in  /t^y.  v.  Lee,  p.  748,  post. 

It  is  su[)ported  also  by  the  fact  that  machinery  which  is  taken  into 
account  as  enhancing  the  value  of  the  premises  is  not  also  treated  as 
part  of  the  tenant's  stock  in  computing  the  value  of  the  premises  on  the 
basis  i)f  the  profits,  according  to  tlie  luetliod   expl;iinc(l   in   the   note-  to 
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the  ])receding  cases :  see  Reg.  v.  SoutJianvptoa  Docks  Co.,  Reg.  v. 
North  StalforcUlilre  Rallwaij  Co.,  and  Reg.  v.  Lee,  jmst. 

And  lastly  it  is  supported  by  the  absence,  in  any  reported  case,  of  any 
suggestion  as  to  a  measure  of  the  enhancement  of  value  due  to  ma- 
chinery other  than  tlie  value  of  the  machinery.  The  question  as  to  tiie 
measiire  of  the  enhancement,  in  the  case  of  machinery  of  the  character  of 
that  lU  question  in  the  principal  case,  which,  though  it  is  to  be  taken  as 
enhancing  the  value  of  the  premises,  has  not  actually  become  part  of 
the  fteehold,  must,  however,  apparently  be  regarded  as  still  open. 

It  is  necessarily  diflicult  to  find  criteria  which  will  satisfactorily  dis- 
tinguish between  machinery  and  apparatus  that  enhance  the  value  of 
premises,  and  machinery  and  apparatus  that  should  for  all  purposes  be 
treated  as  mere  chattels;  for  there  are  obviously  infinite  gradations  be- 
tween apparatus,  on  the  one  hand,  which  is  as  uuquestionablj'  part  of  the 
freehold  as  a  railway  bridge,  and  apparatus,  on  the  other,  as  unquestion- 
ably a  mere  chattel  as  a  pen-knife.  And  it  cannot  be  said  that  the. 
critei'ia  laid  down  in  the  cases  are  either  very  intelligible  or  very  easy 
I  if  a))plication. 

The  cases  decided  before  the  jn-incipal  case  are  so  fullj^  discussed  in 
Lord  Esiier's  judgment  that  it  will  suffice  to  refer  to  them  very  shortly 
\\\  the  present  note. 

In  Rex  V.  Bi  I'm  Ingham  (aid  Staffordshire  Gas  Light  Co.  (1837). 
<;  A.  &  E.  634,  6  L.  J.  M.  C.  92,  it  was  held  that  a  rate  could  not  be 
supported  in  which  certain  houses  containing  steam-engines  and  other 
tixed  machinery  were  valued  without  regard  to  the  value  derived  from 
the  machinery. 

In  Hej:  v.  Guest  (1838),  7  A.  &  E.  951,  45  R.  E.  842,  where  the 
principle  quoted  by  Lord  Campbell,  Ch.  J.,  in  Reg.  v.  Southainpfoic 
Docks  (1851),  14  (i  r>.  587,  20  L.  J.  M.  C.  155,  15  Jur.  268,  in  terms 
again  (pioted  b}^  Lord  EsiiKi!,  M.  R.,  in  the  princi])al  case,  was  laid  d(jwn, 
the  (piestion  arose  as  to  machinery  connected  with  n^incs  and  ironworks, 
but  the  case  does  not  show  at  all  fully  the  natui'e  of  the  machinery. 

In  Reg.  v.  SoiifJunnpton  Docks,  snjrra,  the  question  how  the  cranes, 
steam-engines  and  other  ponderous  machinery  of  the  dock  company 
should  be  dealt  with  in  valuing  tlie  docks,  arose  in  the  shape  of  tin* 
question  whether  they  should  be  treated  as  j)art  of  the  tenant's  stock,  so 
as  to  enliunee  the  amount  of  tenant's  capital,  and  conscquentl}^  to  eii- 
liaiiiM!  lli(!  deduction  to  be  made  for  tenant's  profits.  It  was  held,  for 
the  reasons  state<l  in  the  pas.sage  from  the  judgment  of  Lord  Camphkli,, 
(Jh.  .).,  (ju<jted  in  the  principal  case,  that  the  machinery  was  not  jtart  of 
the  tenant's  stock. 

In  Reg.  V.  Ilasldiii  (1851),  17  Q.  1'..  220,  15dur.  972,  large  leaden 
i'lianili<-is  nx'd  for  tlie  manufacture  <if  snlplinric  acid  were  held  to  be 
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within  the  oatogorv  of  machinery  which  cnliancos  the  value  of  tlie 
jiromisc's  containing  it.  The  tunk.s,  wliitOi  weighed  scvcnil  t.nis  c.-ich, 
wore  to  sonii-  extent  eonnceli'd  with  tl>e  freehohl;  l>ut  in  tlir  cn.'^e  het'orc 
the  Court  it  was  stated  (liat  thougli  tliey  were  attaelied  t.>  \hr  freeliold 
in  tin-  manner  tlicve  described,  they  were  not  affixed  thereto. 

In  /:,;/.  V.  Mnrrlsn,,  (1852),  1  El.  &  151.  150,  22  L.  ,7.  M.  C.  14, 
17  .lur.  485,  a  floating  dock  used  in  connection  with  a  shijibuilding 
vard  for  the  purpose  of  repairing  ships  was  held  not  to  enhance  the 
value  of  the  yard.  The  dock  was  moored  to  the  bed  of  the  river, 
and  to  the  yard  by  chains  which  could  be  easil}'  slackened  or  cast  olt" 
liy  hand,  as  was  done  whenever  a  vessel  was  docked  or  undocked.  The 
«leck,  when  moored,  was  alternately  in  one  parish  and  another,  the  water 
lieing  the  boundar}^ ;  and  perhaps  this  circumstance  may  have  influenced 
the  decision  of  the  Conrt,  though  it  is  not  referred  to  in  the  judgment. 

In  Keff.  V.  North  Staffordshire  Railwuf  Co.  (1860),  3  El.  &  El.  392, 
;]0  L.  J.  M.  C.  68,  7  Jur.  (N.  S.)  363,  3  L.  T.  554,  9  W.  R.  235,  it 
was  said  that  the  turntables,  cranes,  weighing  machines,  stationary 
engines,  lathes,  telegraph  apparatus,  and  gasworks  of  a  railway  company 
might  be  divided  into  three  classes  :  first,  things  moveable,  such  as  office; 
and  station  furniture;  secondly,  things  so  attached  to  the  freehold  as  to 
have  become  part  of  it;  and,  thirdly,  things  which,  thougli  capable  of 
being  removed,  were  3'et  so  far  attached  as  that  it  was  intended  that 
they  should  remain  permanently  connected  with  the  railway,  or  railway 
]»remises,  and  remain  permanent  a])pendages  to  it.  as  essential  to  its 
working.  And  it  was  held  that  things  of  the  first  class  only  should  be 
treated  as  tenant's  stock,  while  things  of  the  second  and  tliird  classes 
entered  into  the  value  of  the  hereditament.  It  may  be  n(;ticed  that  Jio 
suggestion  was  made  that  an}^  practical  distinction  was  to  be  made  be- 
tween things  of  the  second  and  third  classes  as  regards  the  effect  on 
the  value  of  the  hereditament. 

In  Reg.  v.  Lee  Orerseers  (1866),  L.  R.  1  Q.  B.  241,  35  L.  J.  M.  C.  105, 
13  L.  T.  704,  14  W.  R.  311,  the  question  whether  certain  machinery 
and  apparatus  belonging  to  a  gas  company  .should  be  regarded  as  en- 
hancing the  value  of  the  gasworks  again  took  the  form  of  a  question 
whether  they  ought  to  be  regarded  as  forming  j)art  of  the  tenant's  stock. 
It  was  held  that  the  compan\-'s  metei's  formed  part  of  the  tenant's  stock  ; 
but  that  their  steam-engines,  condensers,  exhausters,  and  purifiers  were 
not  part  of  the  tenant's  stock,  but  went  to  enhance  the  value  of  the 
luTeditaments.  The  judgments  deliA^ered  in  tlie  case  are  long,  and  it 
set^nis  difficult  to  extract  passages  from  them  which  fairly  represent  their 
etfect.  It  may  be  mentioned  that  the  passage  quoted  in  the  principal 
rase  from  the  judgment  of  Ulackburn,  J.,  is  a  passage  in  which  he 
was  quoting  from  the  judgment  in  the  Sonthnmpton  Dochs  case. 
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1  In  Reg.  v.  HaJstead  (1867),  32  J.  P.  118,  bulky  machinery  contained 
in  a  .silk  factory,  and  used  in  the  manufacture  of  silk,  was  hold  not  to 
enhance  the  value  of  the  premises.  The  decision  may  perhaps  be  re- 
garded as  having  gone  on  peculiar  findings  of  fact  in  the  case  before 
the  Court.  If  that  is  not  the  explanation  of  the  decision,  it  seems  ver^' 
difficult  to  reconcile  with  the  other  authorities,  not  perhaps  as  regards 
the  principle  ap]died,  but  as  regards  the  application  of  the  principle, 
Avhich  is  where  the  whole  difficulty  lies. 

III.  Ckldh'ij  V.  West  Ham  Overseers  (1874),  32  L.  T.  486,  tanks  of 
great  size  forming  the  roofs  of  buildings  and  rooms,  and  other  exceed- 
ingly bulky  and  heavy  machinery  and  apparatus  in  a  distillery,  were 
held  not  to  be  such  machinery  as  could  be  rated.  This  case  was,  how- 
ever, explained  iu  tlu;  principal  case  in  a  manner  that  for  all  practical 
purposes  has  the  effect  of  overruling  it. 

In  Lalng  v.  Bhhopa-eannoufh  Overseers  (1878),  3  Q.  J>.  T>.  299, 
47  L.  J.  M.  C.  41,  37  L.  T.  781,  26  W.  E.  351,  a  quantity  of  machinery 
of  various  kinds,  all  however  or  almost  all  of  bulky  character,  iu  a  ship- 
building yard,  which  was  essentially  necessary  to  the  shipbuilding 
business  to  which  the  premises  were  devoted,  and  was  intended  to  remain 
permanently  attached  to  the  premises  so  long  as  they  were  used  for 
shipbuilding,  was  held  to  enhance  the  value  of  the  premises. 

i'here  has  been  no  reported  case  of  any  great  importance  as  to  the 
asv;essment  of  premises  in  respect  of  machinery  since  the  principal  case. 

In  Glfford  v.  Chard  Union  (1890),  63  L.  T.  249  (affirmed  in  Court 
of  Appeal,  Local  Govt.  Chron.,  1890,  1073),  the  machinery  in  a  lace- 
making  factory  consisting  of  boilers,  engines,  bobbin  net  and  other 
machines,  used  for  vveaA'ing  cotton  or  silk  into  bobbin  net,  was  held 
'"  enhance  the  value  of  the  factory,  as  being  indistinguishable  in  prin- 
I  !ple  from  the  machinery  iu  question  in  tlie  Bisho-pwearmouth  casej 
and  the  princi})al  case. 

In  Tyne  Pontoons  Co.  v.  Tijiu:m.oath.  Union  (1897),  76  L.  T.  782, 
'  'itain  pontoons,  used  for  repairijig  ships  which  floated  in  a  creek  ex- 
•cavated  for  the  purpose  on  laiul  in  the  occupation  of  a  ship-repairing 
ciunpany,  were  held  to  enhance  the  value  of  the  company's  property, 
lliuugh  they  could  easily  be  detached  from  the  piles  to  which  they  were 
moored,  and  be  towed  out,  as  had,  in  fact,  been  done  occasionally  when 
the  pontoons  required  repair. 

With  tlie  cases  above  referred  to  Cory  v.  Bristowe,  No.  5,  p.  503,  antes 
and  the  cases  referred  to  in  the  note  thereto,  may  be  usefully  compared. 

AMERICAN  NOTES. 


The  question  of  the  valuation  of  land  as  affected  by  machinery  used 
tliereon,  and  the  general  question  of  tlie  taxation  of  fixtures,  are  iii,--<-iis>i'.l  in 
Ewell  on  Fixtures,  367-384. 
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In  the  United  States  the  method  of  taxing  macliinery,  and  fixtures  in  gen- 
eral, is  determined  entirely  by  the  local  statutes  on  the  subject.  In  some 
slates  they  are  taxed  a.s  ]>art  of  the  realty,  in  others  as  personal  property.  1 
Desty  on  Taxation.  ol7. 

Where  the  statutory  detinitions  of  •■  realty  ''  aiul  ''  personalty,"  for  the  pur- 
jioses  of  taxation,  do  not  determine  the  class  in  which  fixtures  are  to  be  placed, 
it  lias  been  said  that  there  is  no  reason  why  the  ordinary  common  law  rules 
for  dettM'mining  the  question  should  not  be  applicable.  Ewell  on  Fixtures. 
'M\~.  In  Connecticut,  however,  under  a  statute  providing  for  the  taxation  of 
'•mills,"  it  has  been  held  that  the  machinery  contained  in  a  mill  is  taxable 
as  part  of  the  mill,  even  though  it  is  personal  property.  Sprayue  v.  Lish(»i, 
30  Connecticut,  IS.  So  "it  has  been  frequently  held  that  improvements 
erected  upon  real  estate,  of  a  permanent  character,  so  far  possess  the  attri- 
butes of  real  estate  that,  for  the  purposes  of  taxation,  they  may  be  so  treated, . 
although  by  the  strict  rules  of  the  common  law  they  would  be  fixtures." 
Osk-uloo.fa  Wnler  Co,  v.  Board  of  Equalization  of  Osk-aloosa  City,  84  Iowa,  407, 
411. 

It  is  clear  that  the  rules  respecting  the  right  to  fixtures,  as  betw-een  landlord 
and  tenant,  or  the  owner  of  a  particular  estate  and  the  remainderman,  do  not 
apply  in  questions  of  taxation.  Thus,  in  Ex  parte  Makepeace,  d  Iredell  (N. 
Car.),  91,  where  it  was  held  that  machinery  of  various  sorts  in  a  factory  con- 
stituted part  of  the  "  improvements  "  on  the  real  estate,  within  a  statute  pro- 
viding for  the  valuation  by  the  assessors  of  '•  land  with  improvements,"  the 
Court,  per  Rukfin,  Ch.  J.,  said:  "It  seems  manifest  that  the  term  [improve- 
ments] was  used  in  all  the  Acts  with  the  intent  to  embrace  all  such  buildings 
and  erections  as  add  to  the  value  of  the  estate,  and  would  pass  as  a  part  of  it 
under  a  sale  and  conveyance.  Hence  dwelling-houses,  barns,  granaries,  stables, 
and  other  farm  buildings,  houses  of  business  and  trades,  such  us  shops,  ware- 
houses, tanneries,  vats,  mills,  and  the  like,  must  certainly  come  within  the 
description  of  improvements  on  land.  With  respect  to  mills,  the  Court  is 
quite  clear  in  holding,  that  whatever  is  parcel  of  one  of  any  kind,  whether  a 
saw  or  grist  mill,  a  carding,  spinning,  or  weaving  mill,  forms  a  part  of  that 
improveinent  on  the  land,  and  for  the  time  being  is  to  be  taken  into  the  esti- 
mate of  its  value  for  the  purposes  of  taxation.  The  rules  respecting  the  right 
to  fixtures  of  tiie  character  of  this  machinery,  as  between  landlord  and  tenant, 
or  between  the  owners  of  a  particular  estate  and  the  remaindermen,  can  have, 
it  is  conceived,  but  little  application  to  the  point  in  this  case.  Our  inquiry 
is,  how  are  these  fixtures  to  be  regarded,  as  to  their  nature,  when  the  premises 
and  fixtures  are  in  the  possession  and  enjoyment  of  the  legal  owner  of  the 
laud  itself?  ...  It  [the  machinery]  forms  part  of  the  cotton-mill  or  factory, 
.  .  .  and,  without  some  resei-vation,  would  pass  by  a  conveyance  of  the  mill; 
and,  consequently,  ought  to  form  part  of  the;  niill  for  taxation.  It  is  of  no 
consequence,  that  the  contract  between  the  parties  authorizes  one  of  them  at  a 
future  period  to  sever  the  machinery  from  the  house  and  carry  it  away." 

In  People  v.  Waldron,  50  New  York  Supplement,  523,  where  the  question 
was  whether  engines,  shafting,  and  other  machinery  were   taxable   as   land  ■ 
under  a  statute  defining  land  as  "  the  land  itself  above  and  under  water  :  all 
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buildings  and  other  articles  and  structures,  substructures,  aud  superstructures 
erected  upon,  under,  or  above,  or  affixed  to  the  same,"  it  was  held  that  the 
question  was  to  be  decided  upon  principles  no  less  rigid  than  those  applicable 
to  a  question  of  fixtures  as  between  vendor  and  vendee. 

In  Patterson  v.  Delaware  Count;/,  7U  Pennsylvania  State,  381,  it  was  held 
that  naachinery  in  a  mill  was  taxable  under  a  statute  providing  for  the  tax- 
ation of  "all  real  estate,  to  wit,  houses,  lots  of  ground,  ground  rents,  mills, 
and  manufactories  of  all  kinds,  furnaces,  forges,  bloomeries,  distilleries,  sugar- 
houses,  malt-houses,  breweries,  vineyards,  fisheries,  ferries,  wharves,  and  all 
other  real  estate  not  exempt  by  law  from  taxation."  The  Judge  of  the  lower 
Court,  whose  opinion  was  adopted  by  the  Appellate  Court,  said  :  "  While  the 
plaintiff's  machinery  retained  its  original  character  of  personalty  it  was  ex- 
empt; when  annexed  to  the  freehold,  and  thus  converted  into  real  estate,  it 
is  taxed.  It  might  have  gone  into  the  mill  as  the  property  of  a  tenant ;  of 
one  from  whom  it  was  hired ;  or  of  the  owner  of  the  mill,  for  some  temporary 
purpose;  and  it  would  have  remained  personalty  and  exempt.  But  when 
placed  there  by  the  owner  of  the  mill  for  the  common  purposes  of  the  estab- 
lishment, and  with  a  view  to  permanency,  it  at  once  became  real  estate ;  its 
individuality  and  distinctive  character  were  lost.  Under  every  species  of  con- 
veyance it  will  pass  as  a  part  of  the  mill."  The  Court  further  remarked  that 
as  the  test  of  physical  annexation,  in  the  law  of  fixtures,  had  been  abandoned 
by  the  Courts  of  Pennsylvania,  it  was  unlikely  that  the  Legislature  intended 
the  assessors  to  be  bound  by  any  such  rule. 

In  Massachusetts,  it  is  provided  by  statute  that  "  all  machinery  employed 
in  any  branch  of  manufacture  shall  be  assessed  where  such  machinery  is  situ- 
ated or  employed,"  and,  further,  that  "real  estate  for  the  purposes  of  tax- 
ation, shall  include  all  lands  within  this  state,  and  all  buildings  and  other 
things  erected  on  or  affixed  to  the  same."  Public  Statutes,  ch.  11,  s.  20, 
clause  2,  and  s.  3.  In  Trotj  Cotton  Sp  Woolen  ]\[anufactorii  v.  Fall  River,  167 
Massachusetts,  517,  the  Court  held  that  the  machinery  intended  to  be  assessed 
under  the  former  provision  is  not  necessarily  machinery  which  has  been  affixed 
to  the  land  in  such  a  manner  as  to  become  a  part  of  the  real  estate. 

It  is  within  the  power  of  the  Legislature  to  require  machinery,  though 
affixed  to  the  soil,  to  be  listed  and  taxed  as  personalty.  A  statute  of  that 
nature  was  upheld  in  Johnson  v.  llnherts,  102  Illinois,  (10.5.  At  pp.  GaO-Ofift 
the  Court  say:  "But  it  is  contended  that  all  permanent  fixtures  become  and 
are  a  part  of  the  land  and  pass  with  it;  that  the  engine  and  boilers  are  such 
fixtures,  and  therefore  the  presum]ition  is,  they  were  assessed  and  valued  as  a 
part  of  it.  This  is  doubtless  true  at  common  law,  and  is  true  as  between 
grantor  and  grantee  ;  but  for  the  purposes  of  taxation  the  Legislature  has 
changed  the  rule.  It  is,  however,  as  we  understand  the  iirgument  of  counsel, 
contended  tlie  Legislature  has  no  power  to  make  such  fixtures  personal  prop- 
erty. It  is  conceded  that  the  Legislature  is  invested  with  and  may  exercise  all 
governmental  power,  unless  restricted  by  the  State  constitution,  or  the  power 
has  been  delegated  to  the  general  government,  or  the  Federal  con.stitution  has 
prohibited  its  exerci.se.  No  reason  is  perceived  why  the  (leneral  Ass(>mbiv. 
if  so  disposed,  may  not  declare  every  species  of  property  per.sonal,  and  sul>- 
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jt'ct  it  to  all  of  the  incidents  of  pensonalty  ;  or  why  it  may  not,  for  the  piii- 
jioses  of  taxation,  require  any  ))ortion  of  real  estate,  or  any  of  its  parts  or 
accessories,  to  be  listed,  taxed,  and  sold  for  tlie  payment  of  the  taxes  thereon, 
as  personal  property,  ami  authorize  the  person  purchasing  to  detach  and  re- 
move the  parts,  whether  it  be  standing  trees,  crops,  or  even  windows  or  doors 
of  houses  or  ihvellings.  The  power  no  doubt  exists,  and  the  Legislature  is  tlie 
sole  judge  of  the  necessity  and  expediency  of  its  exercise.'" 

To  tlie  effect  that  one  person  may  be  taxed  as  owner  of  the  soil  and  another 
as  owner  of  the  fixtures,  though  the  statutes  require  fixture^  to  be  assessed  as 
real  estate,  see  Union  Compress  Co.  v.  State,  64  Arkansas,  136;  Jiussellv.  AV?r 
Haven,  51  Connecticut,  259;  People  v.  Cassity,  46  New  York,  46;  Synith  \. 
Mayor,  68  New  York,  552.  The  Arkansas  statute  declared  that  the  terms 
•'real  property  '"  and  ''lands,"  as  used  in  the  Acts  relating  to  taxation,  should 
include  all  buildings,  &c.,  and  other  fixtures  of  whatever  kind.  In  Union 
Compress  Co.  v.  Slate,  supra,  it  was  held  that  buildings,  machinery,  and  fix- 
tures situated  on  leased  land  and  owned  by  the  lessee,  were  taxable  as  real 
property.  The  Court  said  :  '*  The  buildings,  machinery,  and  fixtures  sought 
to  be  assessed  and  taxed,  are  within  the  common  law  definition  of  'fixtures;* 
but  as  the  fee  in  the  soil  is  in  one,  and  the  ownership  of  the  buildings,  macliiu 
ery,  and  fixtures  thereon  is  in  another,  it  is  argued  that  the  latter  must  be- 
held to  be.  under  the  general  rule,  personal  property.  But  we  do  not  think  it 
is,  in  the  taxing  sense." 

In  Newport  Illuminating  Co.  v.  Tax  Assessors  of  Newport,  19  Rhode  Island, 
632;  36  Lawyers'  Reports  Annotated,  266,  it  was  held  that  a  dynamo  for  the 
generation  of  electricity,  propelled  by  steam  power,  which  is  easily  lemoved 
by  unscrewing  bolts  without  doing  any  physical  injury  to  the  freehold,  is  not 
within  the  provisions  of  a  statute  for  the  taxation  as  real  estate  of  steam-en- 
gines, boilers,  shafts,  pulleys,  and  wheels  attached  to  real  estate  for  operating- 
machinery,  but  is  within  the  provision  taxing  machines  of  all  sorts,  propelled 
by  steam  or  water  power,  as  peisonal  propeity. 

Each  of  the  items  of  land,  buildings,  and  machinery,  which  together  make 
up  a  manufactui-inof  plant,  and  are  of  more  value  if  kept  together  and  used  for 
mill  purposes  than  if  the  machinery  is  removed  from  the  buildings,  or  the 
buildings  with  the  machinery  are  removed  from  the  land,  should  be  valued 
for  the  purposes  of  taxation  as  it  is  used  in  connection  with  the  others.  Trot/ 
Cotton  §'  Woolen  Manufactory  v.  Fall  River,  167  Massachusetts,  517. 

As  to  w^hether  gas-pipes  and  meters,  water-mains,  pipes,  hydrants,  &c.,  are 
assessable  as  real  estate  or  personalty,  see  Colorado  Fuel  Sf  Iron  Co.  v.  Pueblo 
Water  Co.,  11  Colorado  Appeals,  352  ;  Oskaloosa  Water  Co.  v.  Board  of  Equal- 
ization tf  Oslcaloosa  City,  84  Iowa,  407;  15  Lawyers'  Reports  Annotated,  29(», 
and  note  citing  many  authorities;  Paris  v.  Norway  Water  Co.,  85  Maine, 
330:  35  American  State  Reports,  371;  Providence  Gas  Co.  v.  Thurber,  2 
Rhode  Island,  15  ;  Memphis  Gas-light  Co.  v.  State,  6  Coldwell  (Tenn.),  310. 
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No.  16.  — LEWIS   V.    SWANSP:A  (OVERSEEES). 

(1855.) 

No.  17.  — REG.  (on  Prosecution  of  Overseers  of  Bishop- 
AVEARMOUTii)  V.  EARL   OF   DURHAM. 

(1859.) 
RULE. 

Whether  harbour  dues  and  the  like  are  not  in  them- 
selves rateable,  but  they  may  be  virtually  rateable  where 
they  can  be  considered  as  levied  in  respect  of  the  occupa- 
tion of  land  by  the  corporation  or  person  to  whom  they 
are  payable. 

Lewis  V.  Swansea  (Overseers). 

25  L.  J.  M.  C.  33-38  (s.  c.  5  El.  &  Bl.  508  ;   1  Jur.  (n.  s.)  1108). 

Poor-rate.  —  Corporation  of  Swansea. — Rateahility  of  Tolls. — Incorpo-    [33] 

real  Right. 

Along  the  whole  of  the  western  shore  of  the  harbour  of  Swansea  and  within 
the  limits  of  the  borough,  all  goods  imported  and  exported  are  landed  on  and 
shipped  from  quays.  The  soil  and  freehold  of  the  quays  are  vested  in  the  cor- 
poration of  Swansea,  with  the  exception  of  two,  the  soil  and  freehold  of  which 
ar«  vested  in  the  Duke  of  Beaufort  as  lord  of  the  manor  and  borough  of  Swan- 
sea, and  some  of  the  corporation  quays  are  leased  to  jjrivate  individuals.  Tolls 
and  dues  were  payable  to  tiie  corporation  in  respect  of  tlie  landing  and  ship- 
ping of  goods,  without  any  distinction  being  made  l)et\veen  the  Duke's  quays 
and  those  leased  to  private  individuals.  The  tolls  and  dues  were,  without  dis- 
tinction, sometimes  described  as  town  dues  and  quayage,  and  sometimes  as 
quayage.  The  individual  occupiers  of  the  quays  were  severally  assessed  to  the 
poor-rate  in  respect  of  their  occupation,  without  taking  into  account  the  tolls 
and  dues :  —  Held,  that  the  corporation  were  not  liable  to  be  rated  in  respect 
of  the  tolls  and  dues. 

This  was  a  case  stated,  after  notice  of  ajipeal,  liy  consent  of  tlie 
parties,  and  under  a  Judge's  order. 

The  town  and  franchise  of  Swansea,  in  the  county  of  CTlamorgan, 
is  a  district  maintaining  its  own  poor  independently  of  the  parish 
of  which  it  forms  a  part.  The  appcHant  was  assessed  to  a  rate 
made  for  the  district  as  the  occupier  of  property  described  as 
"  (Juay,  and  Tolls  and  Dues,"  of  which  the  town  council  wer«* 
^■(>I,.  XXII.  —  48 
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Stated  ill  iho  rati'  t«i  W'  tlu'  owners.  The  appeal  was  against  tliis 
iissessuieut,  on  the  ground  tliat  the  property  was  not  rateal>!e 
either  in  the  appellant's  hands  or  in  those  of  the  Mayor,  Alder- 
men, and  Burgesses  of  Swansea,  who  are  hereafter  described  as  the 
corpomtion. 

The  appellant  reeeives  the  tolls  and  dues  mentioned  in  tlu- 
assessment  under  an  agreement  whereby  the  corporation  contracts 
to  let  them  to  him  at  an  annual  rent,  the  payment  of  which  is 
secured  by  his  bond.  The  appellant  does  not  occupy  any  qua} 
iinle.-^s  it  be  considered  that  the  receipt  by  him  of  the  tolls  or  duos 
in  question  amounts  to  such  an  occupation.  The  town  and  fran- 
chise of  Swansea  from  time  immemorial  has  been  and  is  co-exten- 
sive with  the  borough  and  manor  of  Swansea,  and  is  hereinafter 
spoken  of  as  the  borough;  its  eastern  boundary  fronts  upon  Swan- 
sea Harbour,  and  includes  the  west  shore  thereof ;  the  east  shore 
of  that  harbour  is  formed  by  and  comprised  in  the  manor  of  Kil- 
vey,  the  river  Tawey  flowing  into  the  sea  between  the  borough  of 
Swansea  and  the  manor  of  Kilvey,  and  thus  forming  the  natural 
port  called  Swansea  Harbour.  On  the  whole  of  the  western  sliore 
of  this  harbour  within  the  limits  of  the  borough,  quays  consisting 
of  a  public  quay,  of  private  quays  called  the  Corporation  Wharves, 
of  the  Canal  Wharf,  and  of  the  Duke  of  Beaufort's  Wharves,  ha\e 
been  constructed,  so  that  it  is  impossible  either  to  export  or  im- 
port goods  through  the  harbour  within  the  limits  of  the  borough 
without  using  one  or  more  of  the  quays.  The  .soil  and  freehold 
of  the  site  of  all  the  quays,  except  two  that  are  called  the  Duke 
of  Beaufort's  Wharves,  from  time  immemorial  have  been  and  still 
are  vested  in  the  corporation,  or  persons  claiming  through  the  cor- 
poration. The  soil  and  freehold  of  the  said  quays  called  the 
Duke  of  Beaufort's  Wharves  from  time  immemorial  have  been  and 
-still  are  vested  in  the  lord  of  the  borough  and  manor  of  Swansea. 
The  tolls  or  dues  in  question  are  certain  immemorial  payments  by 
persons,  not  being  freemen  of  the  borough,  or  of  certain  other 
•ancient  boroughs,  per  number,  weight,  or  measure,  paid  on  good.s 
landed  on  to  or  .shipped  from  any  part  of  the  w'estern  shore  of  the 
harbour  within  the  limits  of  the  borough,  without  any  distinction 
between  the  soil  and  freehold  of  the  corporation  and  the  soil  and 
freeliold  of  the  lord  of  the  borough,  or  between  such  parts  as  were 
from  time  to  time  occupied  by  the  corporation  and  such  parts  as 
■were  from  time  to  time  aliened  or  leased  by  them  to  other  parties. 
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The  schedule  of  such  tolls  or  dues,  according  to  which  the  appel- 
lant collects  the  same,  may  be  referred  to  as  part  of  this 
case.  *  The  bonjugh  and  manor  have  from  time  immemo-  [*  34] 
rial  formed  })art  of  a  very  extensive  seignory,  called  some- 
times Gower,  sometimes  Gower  Kilvey,  an  ancient  lordship 
marcher  of  Wales,  which  includes  a  considerable  line  of  the  sea- 
Coast  from  the  Neath  Eiver  round  the  hundred  of  Swansea  to 
Loughor.  This  seignory  and  also  the  lordsliip  of  the  borough 
^nd  manor  of  Swansea  are,  and  from  time  immemorial  have  been, 
vested  in  the  Duke  of  Beaufort  and  those  through  whom  he 
claims.  The  lord  of  the  seignory  for  the  time  Ijeing  has  from 
time  immemorial  received  and  still  I'eceives  in  all  other  ports 
within  the  seignory,  other  than  the  borough  of  Swansea,  the  like 
tolls  and  dues  as  within  that  borough  are  received  by  the  corpora- 
tion, and  is. entitled  to  all  other  royal  liberties,  rights,  and  free 
customs  throughout  the  seignory.  The  corporation  is  a  corpora- 
tion by  prescription.  There  is  no  evidence  in  existence  of  thi^ 
manner  in  which  the  soil  and  freehold  of  the  western  shore  of 
the  harbour  within  the  limits  of  the  borough  liecame  vested  in 
the  corporation;  but  it  appears  by  a  charter  of  confirmation,  dated 
1305,  that  they  held  the  same  under  charters  from  the  lords  of  the 
:seignory,  and  that  the  lords  of  the  seignory  reserved  to  themselves 
and  their  heirs  a  certain  part  thereof,  which  they  held  in  demesne. 
Tlie  part  thereby  reserved  is  the  site  of  the  DidvC  of  Beaufort's 
Wharves.  The  charter  does  not  mention  rent  and  makes  no  ref- 
erence to  tolls  any  further  than  they  may  be  comprised  in  the 
«eneral  words  liberties,  laws,  and  customs.  There  is  no  other 
document  in  existence,  or  known  ever  to  have  existed,  showing 
the  ground  or  origin  of  any  rent  payable  by  the  corporation  to  the 
lord,  or  any  grant  by  the  Crown  or  the  lord,  or  any  other  party, 
of  the  tolls  or  dues  in  question,  or  of  any  other  of  the  port  dues 
now  received  by  the  corporation  or  their  lessees,  but  the  corpora- 
tion have  from  time  immemorial  paid  and  still  continue  to  pay  to 
the  lord  of  the  seignory  the  annual  sum  of  £10  Is.  6(1. ,  made  u]i 
of  two  sums,  which  have  from  time  immemorial  been  described  as 
follows:  Fee  rents,  £8  Is.  Cni.  ;  toll  and  keelage,  £2.  The  t(dls 
i)Y  dues  in  question  are  in  the  condition  of  the  bond  given  by  the 
appellant  as  aforesaid  described  as  "  The  Town  and  Quay  Dues," 
and  they  have  from  time  immenu)rial  been  described  sometimes 
as  "Town   Dues  and  (t)'".a}ag(',"   sometimes  as  "Quayage"    only. 
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Then*  is  no  eviilejice  of  any  distinction  or  dill'ereuce  between  dues 
intended  I*'  I'e  de.^igniiled  a.s  town  dues,  and  dues  intended  to  lie 
designated  as  ijuayaj^e.  For  a  long  time  previous  and  up  to  llic 
passing  of  the  Municipal  Corporations  Act,  1835,  the  tolls  or  dues 
in  tpiestion,  when  received,  were  paid  over  by  the  corporation  to 
the  portreeve  for  the  time  being,  for  his  own  use  as  portreeve,  and 
since  the  })assing  of  that  Act  they  have  been  and  now  are  paid 
into  the  borough  fund.      The  corporation  are  also  entitled  to  re- 

eive,  in  addition  to  the  tolls  or  dues  in  question,  keelage  and 
moorage,  cranage,  weighage,  and  other  dues  in  respect  of  the  use 
of  the  harbour  and  convenience  on  the  quays,  for  the  shipping  and 
exporting  and  importing,  loading  and  unloading  goods  within  the 
borough,  but  none  of  these  are  held  by  the  a])pellant,  or  expressly 
named  in  the  rate  appealed  against,  and  no  question  is  now  raised 
in  respect  thereto ;  and  it  is  not  necessary  to  refer  more  particu- 
larlv  to  any  of  them,  with  the  exception  of  keelage  and  moorage. 
The  keelage,  sometimes  called  layage  and  moorage,  have,  from 
time  immemorial,  been  received  by  the  said  corporation  in  respect 
of  vessels  entering  and  remaining  in  the  harbour  within  the  limits 
of  the  borough,  and  for  the  fastening  of  vessels  to  the  posts  in  the 
harbour  or  on'  the  quays,  without  any  distinction  between  the 
quays  which  are  or  have  been  the  property  of  the  corporation  and 
the  Duke  of  Beaufort's  Wharves.  These  dues,  from  time  immemo- 
rial, have  been  and  still  are  divided  in  certain  fixed  proportions 
between  the  corporation,  and  the  water-bailiff  and  the  layer- 
keeper,  the  latter  of  them  an  officer  appointed  annually  by  the 
loid's  steward,  out  of  two  persons  presented  to  him  for  that  pur- 
po.se  by  the  leet;  the  water-bailiff,  an  officer  appointed  by  the  lord. 
Before  the  passing  of  the  Swansea  Harbour  Act  hereinafter  men 
tioned,  the  water-bailiff  and  layer- keeper  between  them  performed 
duties  analogous  to  tho.se  ordinarily  performed  by  the  harbour- 
masters  in   ports,    but  since   the   appointment   of  trustees 

*  35]  under  the  Harbour  Acts  the  duties  of  these  officers  *  have 
become  merely  nominal.      From  time  immemorial  the  lord 

■f  the  seignory  or  borough  has  not  demanded  or  received  port  dues 
"f  any  description  within  the  borough.  All  the  above-mentioned 
tolls  or  dues  are  paid  in  addition  to  the  sums  payable  to  the  har- 
bour trustees,  under  the  Swansea  Harbour  Acts.  The  first  Swan- 
sea Harbour  Act,  31  Geo.  III.  c.  83,  appointed  the  aldermen  of 
the  borough,  the  portreeve  (an  officer  from  time  immemorial   ap- 
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jjoiuted  by  the  steward  out  of  two  persons  presented  to  him  for 

that  imvpuse  by  the  corporation),  and  twelve  burgesses  to  be  elected 
as  therein  mentioned,  and  other  persons,  trustees  for  executing 
that  Act,  reserving  all  rights  of  the  lord  of  the  seignories  and  of 
the  corporation  of  Swansea ;  a  reservation  which  is  contained  also 
in  the  several  Acts  subsequently  passed  for  the  further  improve- 
ment of  the  harbour.  Previously  to  the  passing  of  the  first  Har- 
bour Act,  the  maintenance  and  repairs  of  the  harbour  of  Swansea, 
Avithin  the  limits  of  the  borough,  and  of  the  quays,  wharves,  and 
mooring-posts  there,  were  from  time  immemorial  effected  and 
done  by  the  corporation,  who  also  maintained  and  repaired  cer- 
tain barrel  posts  erected  at  the  mouth  of  the  river  Tawey,  and  at 
places  within  the  said  river  and  harboui',  for  the  use  of  vessels; 
and  since  the  passing  of  that  Act  tlie  public  quay  has  been  kept 
in  repair  by  the  corporation,  Init  the  other  repairs  of  the  harbour 
have  been  done  by  the  harbour  trustees.  Posts  and  rings  for  the 
convenience  of  vessels  using  the  harbour,  were,  before  the  passing 
of  the  first  Harbour  Act,  affixed  to  the  public  quay,  and  placed  in 
various  parts  of  the  liarl:)our  by  the  corporation,  who  also  kept 
them  in  repair.  Ever  since  the  passing  of  that  Act,  such  posts 
and  rings  have  been,  and  now  are,  affixed  by  the  harbour  trustees 
to  such  open  parts,  both  of  the  public  and  of  the  private  (j[uays, 
and  of  the  Duke  of  Beaufort's  Wharves,  as  the  harbour  trustees 
think  convenient,  for  the  purpose  of  mooring  vessels  and  landing 
and  shipping  goods,  and  they  are  replaced  and  repaired  sometimes 
liy  the  corporation  and  sometimes  by  the  harbour  trustees.  These 
posts  and  rings  have  been  and  are  used  by  vessels  from  which  the 
appellant  has  received  and  still  leceives  the  tolls  and  dues  in 
questifin,  without  any  further  payment  in  that  res])ect  than  those 
wiiich  are  hereinbefore  mentioned  as  the  tolls  or  dues  in  (|uestio]i, 
and  keelage  and  moorage  as  before  mentioned.  Thi;  (piays  hei'ein 
before  described  as  private  c[uays,  have  for  many  years  last  past 
been  leased  by  the  cor])oration  to  private  individuals  by  inden- 
tures, resei'ving,  amongst  other  things,  to  tlie  lessors,  their  olli- 
cers,  servants,  and  workmen,  full  and  free  liberty,  ])o\ver,  and 
authority,  from  time  to  tinu;,  and  at  all  times,  during  tlie  said 
term  hereby  granted,  to  })ut  down  and  secure  in  or  upon  the  said 
demised  premises,  witliin  a  distance  not  exceeding  fifteen  feet  fiom 
the  line  or  embankment  towards  the  river  Tawey,  so  many  jxists, 
■and  to  affix  thereto  so  mnny  i  Migs  or  o'lier  'I'vices  as  tlie\-  sh;ill 
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think  tit  or  deem  necessary  and  proper  fi»r  tlie  i)ur})0';e  of  luooriiiLi 
U\  or  secining  of  .sliiiis,  vessels,  barges,  crafts,  l)oats,  floats,  rnfts, 
and  all  oilier  things  navigjitiug  or  lying  in  the  said  river,  luul  ;'lso 
full  and  free  liberty,  power,  and  authority  to  and  for  all  and  v\\-\y 
l>ei"son  or  persons  whomsoever,  to  use  the  same  for  the  ])urposes 
aforesaid,  either  by  liringing  on  sliorc  and  fastening  any  eal)lc. 
hawser,  rope,  or  line,  or  by  using  any  other  means  or  contrivance 
for  securing  the  same  as  they  sliall  think  fit,  necessary,  and  con- 
venient, and  to  change,  alter,  work,  remove,  and  take  tlie  same 
away  at  their  will  and  pleasure,  doing  tlierolty  no  wilful  damage 
to  the  said  "lessee,"  his  executors,  administrators,  or  assigns,  or 
to  the  .said  embankment  wall,  and  also  full  and  free  liberty,  power, 
and  authority  to  and  for  the  said  "  corporation,"  and  their  officers 
and  servants,  and  all  and  every  person  and  persons  employed  by 
or  under  them,  or  any  or  either  of  them,  at  all  times,  and  from 
time  to  time  during  the  said  term  hereby  granted,  to  enter  into 
and  upon  the  said  premises  hereby  demised,  and  every  or  any  part 
thereof,  to  receive  and  take  to  and  for  the  ivse  of  the  said  corpora- 
tion the  usual  and  accustomed  dues  and  fees  for  moorage,  quayage, 
and  all  and:  every  or  any  other  dues  and  fees  usually  paid  to  the 
corporation,  or  t(-»  their  ofiicers,  and  upon  neglect  or  refusal  of  pay- 
ment thereof  to  distrain  for  the  same.  And  in  the  said 
[*  36]  leases  is  contained  a  covenant  that  the  lessee,  his  *  execu- 
tors, administrators,  or  assigns,  .shall  not  nor  will  at  any 
lime  or  times,  during  the  term  hereby  granted,  land,  discharge, 
or  ship  off,  or  give  leave  or  licence  to,  or  knowingly  permit  or 
suffer  any  person  or  persons  whomsoever  to  land,  discharge,  or 
ship  oft'  any  goods,  wares,  or  merchandise  whatsoever  in  or  from 
the  premi.ses,  hereby  demised,  or  any  part  thereof,  until  the  usual 
quayage  and  other  dues,  fees,  payments,  and  perquisites  are  or 
shall  V)e  first  paid  and  sati.sfied  to  the  corporation,  or  their  officers. 
The  Swansea  Canal  Act  was  passed  in  the  year  1794,  and  midcr 
the  pf)wers  of  that  Act  the  corporation  conveyed  t(3  the  Swan.sea 
Canal  Company  the  site  of  the  quays  called  the  Canal  Wharves, 
but  nothing  material  to  the  questions  in  this  appeal  is  contained 
in  that  conveyance.  The  respective  occupiers  of  these  private 
quays,  and  of  the  canal  wharf,  and  of  the  Duke  of  Beaufort's 
Whar\'es  are  severally  assessed  to  the  poor-rates  in  respect  thereof, 
at  the  net  annual  value  thereof  respectively  as  occupied  by  them. 
Tlie  trills  or  dues  in  question  are  not   in  any  respect  taken   into- 
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account  in  estimating  such  annual  value.  The  Swansea  Canal 
Act  and  the  Swansea  Harbour  Acts  may  be  referred  to  by  either 
party,  and  the  Couit  is  to  be  at  liberty  to  draw  inferences  of  fact. 
If  the  Court  should  be  of  opinion  that  either  the  appellant  or  the 
corporation  were  rateable  in  respect  of  the  whole  of  the  tolls  and 
dues  in  question,  whether  received  on  the  public  quays,  or  on  the 
quays  aliened  or  leased  by  the  corporation,  or  on  the  Duke  of 
Beaufort's  Wharves,  the  rate  was  to  be  confirmed.  If  the  Couft 
should  be  of  opinion  that  either  the  appellant  or  the  corporation 
were  rateable  for  some  part  or  parts  of  the  said  tolls  or  dues,  and 
that  neither  of  them  was  rateable  for  other  part  or  parts,  the 
whole  rateable  value  of  £700  was  for  the  purposes  of  this  appeal 

to  be  taken  to  1)e  made  as  follows  :  — 

£  s.  d. 

Received  ou  Public  Quay Ii33  6  8 

Received  on  Lessee  Wharves 155  11  1 

Received  on  Canal  Wharves 155  11  1 

Received  on  Duke  of  Beaufort's  Wharves      .     .     155  11  2 

700       0~1) 

and  the  rate  was  to  be  reduced  accordingly. 

Pashley  (Tayler,  with  him)  argued  in  support  of  the  rate, 
and  referred,  first,  as  to  the  effect  to  be  given  to  the  term  "  quay- 
age," to  Spelman's  Glossary,  "Kaiagium,"  Hale  de  Port.  Maris, 
part  2,  c.  6,  Harg.  Tr.  74,  75,  76,  78,  Jeake's  Charters  of  the 
Cinque  Ports,  57,  n.  e,  1  Eol.  Pari.  423,  No.  24.  Secondly,  as 
to  the  tolls  being  sufficiently  connected  with  the  occupation  of 
the  land,  so  as  to  render  them  rateable,  he  referred  to  Reg.  v. 
Ldth,  1  El.  &  B.  121,  21  L.  J.  M.  C.  119;  RoberU  v.  ^Ac  Over- 
seers of  AyUshury,  1  El.  &  B.  423,  22  L.  J.  M.  C.  34;  A^  v.  The 
HnU  Dock  Company,  7  Q.  B.  2,  15  L.  J.  Q.  B.  403 ;  Rex  v.  Coke, 
f)  15.  &  C.  797,  5  L.  J.  M.  C.  32 ;  The  Attorney-General  v.  Jones, 
1  Mac.  &  G.  574,  19  L.  J.  Ch.  266 ;  and  Allison  v.  The  Church- 
wardens of  Monkwearmonth  Shore,  4  El.  &  B.  13,  23  L.  J.  M.  C. 
177. 

Milward,  contra,  was  not  heard. 

TiOrd  Campbell,  Ch.  J.  — Looking  at  all  the  facts  of  the  case,  I 
:ini  of  opinion  that  neither  the  corporation  nor  their  lessees  aic 
lial)le  to  be  rated  in  respect  of  the  tolls.  We  are  to  sec  what  is 
the  nature  of  the  payment.      If  it  is  a  payment  for  the  u.se  of  the 
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*[un\,  iIr'u,  while  the  corporation  or  the  lessees  are  in  possession 
oi  the  whaif,  1  should  .say  they  are  rateable;  but  it'  it  is  a  pay- 
nu'Ul  irrespeetivi-  nf  the  use  ol'  the  soil,  then  the  person  who  is 
entitled  to  it  is  not  rateable.  What,  then,  we  have  to  decide  is, 
whether  the  payment  is  in  respect  ot  the  use  of  the  soil.  Tt  is 
culled  quayage,  and  privid  facie  it  might  be  said  to  be  in  respect 
of  the  use  of  the  soil,  but  it  may  mean  otherwise;  and  here  it  is 
ahso  called  town  dues.  I  think,  upon  the  facts  as  stated,  it  is  not 
in  respect  of  the  use  of  the  soil.  It  is  an  uniform  payment  in  re- 
spect of  goods  landed  on  or  shipped  from  the  west  side  of  tlie  har- 
bour; without  any  distinction  as  to  the  ownership  of  the  soil.      If 

we  have  its  nature  ascertained  at  one  point,  that  gives  its 
[*  oT]  true  name,  and   enables    us  to  ascertain   its   nature  *  and 

character  throughout.  I  find  the  payment  is  equall}-  (bu; 
Avhere  the  Duke  of  Beaufort  is  the  owner  and  occupier  of  the  laud, 
and  it  is  impossible  at  that  point  to  connect  it  with  the  occupa- 
tion of  the  soil.  It  cannot  be  the  land  of  the  corporation  there; 
they  have  no  interest  in  the  soil.  The  payment  then  is  not  in 
respect  of  the  use  of  the  soil,  it  is  a  town  due.  This  being  so,  it 
shows  the  nature  of  the  payment  made  throughout  the  whole  range 
of  the  harbour  wherever  claimed  by  the  corporation.  It  is  wholly 
disconnected  with  the  occupation  of  the  soil.  It  is  purely  incor- 
poreal, and  therefore  not  the  subject  of  a  rate.  Our  answer  to  the 
first  question  then  is,  that  the  corporation  are  not  rateable,  and 
the  rate,  therefore,  must  be  quashed. 

CoLEKiiK.E,  J.  — I  am  of  the  same  opinion.  Under  the  statute 
<if  Elizabeth  the  owner  of  tolls  per  se  is  not  rateable.  Tolls  to  lie 
lateable  must  be  connected  with  the  occupation  of  land,  so  as  to 
be  considered  as  increasing  the  value  of  the  land;  and  the  (pies- 
tiiin  here  is,  whether  these  are  tolls  of  that  description  or  not,  — 
whether  they  are  incorporeal,  or  can  be  connected  with  the  dccu- 
pation  of  the  land.  They  are  called  quayage,  and  it  might  be 
suppo.sed  that  they  were  for  the  use  of  the  land  ;  but  they  are  as 
often  called  town  dues.  We  cannot,  tlierefore,  decide  merely 
u]ion  the  name  given  to  them.  I  might  speculate  upon  how  the 
present  state  of  things  came  about,  but  we  should  not  be  warranted 
in  deciding  the  case  upon  mere  speculation.  We  must  look  to  the 
liroad  facts  before  us.  The  case  is  presented  to  us  under  thre<; 
divisions.     There  are  the  Duke  of  Beaufort's  Wharves,  the  privatt; 
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quays  leased  to  the  corporation,  and  the  public  wharves  in  the 
occupation  of  the  corporation.  .Separating  the  wharves  leased  by 
the  corporation,  there  is  strong  ground  for  supposing  that  the  cor- 
poration being  in  the  occupation  of  the  land  and  in  receipt  of 
wliat  is  called  quayage  foi'  goods  landed  upon  the  wharves,  they 
would  be  rateable  in  respect  of  the  tolls.  But  we  must  look  to 
the  other  two  divisions,  and  see  whether  what  is  true  as  to  the 
character  of  the  payments  in  one  instance  is  true  in  the  other  two 
instances.  Probably  the  Duke  of  Beaufort  was  originally  the 
owner  of  the  whole  of  the  land,  and  granted  it  to  the  corporation. 
But  he  is  still  occupier  of  part  of  the  laud  in  respect  of  which  the 
toll  is  claimed,  and  yet  the  toll  is  payable  to  the  corporation 
there,  nor  can  it  be  said  that  the  corporation  have  anything  like 
an  occupation  of  that  part  of  the  land.  Next,  take  the  wharves 
leased  to  private  persons.  I  think  no  one  can  doubt  that  the  rea- 
sonable construction  is  that  the  corporation  do  not  reserve  to 
themselves  any  more  than  an  easement,  and  have  no  occupation 
whatever  of  the  land.  If  so,  we  find  in  two  out  of  three  divisions 
of  the  land,  the  same  kind  of  toll  cannot  be  referred  to  any  occu- 
pation of  land  Avhatever.  These  show  the  true  character  of  the 
payment  in  the  third  case,  that  it  is  incorporeal,  and  not  con- 
nected with  the  occupation  of  land. 

WIC4HTMAN,  J.  —  There  is  a  passage  in  the  special  case  which 
seems  to  me  decisive  of  the  question,  and  particularly  as  showing 
what  is  the  nature  of  the  tolls ;  that  they  are  town  dues  or  tolls  in 
gross  not  connected  with  the  occupation  of  a  right  on  any  land. 
The  special  case  finds  that  "  the  tolls  or  dues  in  question  are  cer- 
tain immemorial  payments  by  persons  not  being  freemen  of  the 
Ijorough,  or  of  certain  other  ancient  boroughs,  per  number,  weight, 
or  measure,  paid  on  goods  landed  on  or  shipped  from  any  part  of 
tlie  western  shore  of  the  harbour  within  tlie  limits  of  the  bor- 
ough, without  any  distinction  l)etween  the  soil  and  freehold  of 
the  corporation,  and  the  soil  and  freehold  of  tlie  lord  of  the  bor- 
ough, or  between  such  parts  as  were  from  time  to  time  occupied 
by  the  corporation,  and  such  parts  as  were  from  time  to  time 
aliened  or  leased  by  them  to  other  parties. "  These  tolls  are  pay- 
able without  any  distinction  as  to  whose  the  land  is.  It  matters 
not  whose  the  land,  the  tolls  are  due  and  payable  to  the  corpora- 
tion.     It  is  nil  accident  merely  that  the  corporation  a])]iear  to  l)e 
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tlu'  owiii'is  of  a  c'l'ilaiii  jMutimi  nf  the  laiul,  l)iiL  if  they  had  not 
a  .>iingk*  foot  of  thi'  land,  they  \\X)uhl  lio  (.Mnially  entitled  to  the 
receipt  of  the  tolls.  This  is  cdeaily  derisive  of  the  question, 
whether  the  tolls  are  ]»ayable  in  resi»eet  of  the  use  of  the  land,  or 

onl\-  town  de.es  unconnected  with  the  occupation  of  the 
['  iitSj   land.      I  think,  looking  to  the  whole  of  the  facts,  *  and  to 

the  nature  of  the  toll  itself,  it  is  not  one  in  respect  of 
v.hich  the  corporation  is  ratcahle.  Hntc  qyashrd 

Keg'.  I  ou  the  prosecution  of  Overseers  of  Bishopwearmouth »  v.  Earl  of 

Durham 

28  I..  J.  -M.  r.  •2.'52-24()  (s.  c.  -1  Kl.  \   I".!.  2.10  ;  .-,  .Jm-.  X.  S.  i;U)G). 

.[■2:V2]  Poor-Rote.  —  Ancliorrif/e  au'l  B<  (n-onrtfje  '/'nils,  where  niteable. 

A  port  extended  from  the  bar  at  tlie  nioutli  of  a  river  and  low  watei-niaik 
■of  the  .sea  up  the  river  about  eight  miles,  and  included  so  much  of  the  river  as 
was  witliin  those  limits,  and  was  in  the  several  contiguous  pai-ishes  on  each 
i>ide  of  the  river,  the  parish.es  on  eirhei-  side  extending  ns//ue  ad  medium  Jihtiu 
•fiqua.  The  Bishop  of  D.  was  the  owner  of  the  whoLj  .soil  and  freehold  of  \\v 
jHJrt  below  low  water-mark.  Every  shi[)  entering  the  port  might  have  ti>  ca>t 
.jinchor  therein,  or  to  be  moored  to  moorings  affixed  and  sunk  in  the  river. 
Beacons  had  been  set  up.  and  mooring-buoys.  posts,  and  rings  placed  and  iixed 
within  the  [lort  by  the  Bishop's  officers  and  maintained  by  tjicm,  for  the  u.seol" 
-ships  using  the  port,  and  also  other  woiks  were  done  by  the  Bi.shop  for  th" 
benefit  of  .ships  resorting  to  it.  One  payment  of  !.<.  'Id.  had  been  made  innn.  - 
inorially  to  the  Bishop,  called  '•  anchorage  and  beaconage  tolls,"  by  every  sliij' 
entering  the  port.  —  Held,  that  the  tolls  v.ere  not  tolls  in  gross,  biil 
[*2.33]  connected  with  the  occupation  *aiid  u,se  of  the  soil  ;  and  were  rateali!'' 
to  the  poor-rate  in  all  the  parishes  in  which  the  port  was  situate  and  t- 
Avhich  ships  paying  the  toll  came,  in  the  j>roportion  of  the  number  of  <\\\\>^ 
■coming  into  each  of  the  parishes  respectively. 

Case  stated  under  12  k  \o  Vict.  c.  4.". 

The  township  of  Bishopwearmouth  is  situate  iu  tlio  county  ]»a]- 
atine  of  Durham,  and  is  a  townshiji  and  district  uiaiiiiainin<.;  ii> 
own  poor. 

By  a  rate  duly  made  for  the  relief  of  the  ]ioor  of  the  said  town- 
ship, the  appellant  \va.s  assessed  at  the  sum  of  £100  in  respect  of 
t-ertain  tolls  or  dues  received  by  him  under  a  lease  hereinafter 
3Qentii»ned,  dated  the  26th  of  Xovemher,  185.'1,  and  granted  hy 
Eilvvard,   the  then  Lord  Bishop  of  Durham. 

Against  this  rate  he  appealed,  on  the  ground  that  the  said  tolls 
or  dues  are  not  liable  to  be  rated  for  the  relief  of  the  poor. 
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No  objection  was  to  be  taken  to  the  form  of  the  rate. 

By  an  indenture  of  lease,  made  and  dated  the  26th  of  Novem- 
lier,  1853  (and  hereinafter  sometimes  described  and  referred  to  as 
4he  said  lease),  Edward,  then  Lord  Bishop  of  Durham,  demised  to 
the  appellant,  for  the  term  of  twenty-one  years,  from  the  3rd  day 
of  September,  1853,  "  All  that  his  borough  and  town  of  Sunder- 
hmd  nigh  the  sea,  in  the  county  of  Durham,  with  all  borough 
Courts,  perquisites  of  Courts,  and  borough  rents  and  other  free 
rents,  customs,  duties,  and  profits  belonging  to  the  said  borough  ; 
and  all  that  his  port,  haven,  and  creek  of  Sunderland  aforesaid  " 
(hereinafter  sometimes  described  and  referred  to  as  "the  port"), 
■'  extending  from  the  bar  "  (hereinafter  described)  "  and  low  water- 
mark of  the  sea  unto  the  new  bridge  nigh  Lindey  Park,  together 
with  all  anchorage  idankage,  l)eaconaae,  wharfaoe,  l)allast  shores, 
groundage,  moorage,  cranage,  package,  stallage,  and  poundage,  with 
-;ill  privileges,  liberties,  conveniences,  and  commodities  requisite 
and  incidental  thereto,  and  all  sums  of  money,  duties,  benefits, 
and  profits  arising  or  anywise  growing  due  to  the  said  Bishop  or 
his  successors  for  or  in  respect  of  any  ship,  vessel,  or  boat  coming 
into  or  going  out  of,  or  anyways  arri\ing,  anclioring,  mooring, 
loading,  or  unloading  at  or  in  the  said  j)ort  or  any  part  thereof, 
and  the  benefits,  profits,  commodities,  advantages,  and  appurten- 
ances whatsoever  thereunto  belonging  or  in  anywise  appertaining.  " 

A  copy  of  this  lease  was  to  be  referred  to  as  part  of  the  case. 

Under  this  lease  the  appellant  is  entitled  to  and  receives  the 
tolls  or  dues  in  respect  of  which  he  is  rated,  which  from  time 
immemorial  have  been  called  anchorage  and  beaconage  tolls,  and 
which  consist  of  an  immemorial  toll,  due,  i)r  payment,  called 
^' anchorage  and  beaconage,"  of  l.s-.  2(/.  for  and  in  res]tect  of  every 
British  vessel  which  enters  the  port,  and  a  liki^  toll,  due,  or  pay- 
ment of  Is.  2d.  for  and  in  respect  oi  eveiy  foreign  ship  which 
enters  .the  port,  wliich  sum  of  Is.  2d.  for  and  in  respect  of  every 
foreign  ship  which  enters  the  port  is  part  of  an  immemorial  toll, 
due,  or  payment  of  2.s.  4d.  payable  foi'  or  in  respect  of  every  for- 
•eign  ship  which  entered  the  port,  but  which  several  years  ago,  in 
conse(iuence  of  certain  reciprocity  treaties  with  foreign  powers, 
was  (in  ]iractice)  ixMluccd  to  l.s.  2(f.,  being  tlic  same  amount  as  is 
]);iyiibh3  ill  respect  of  Britisli  ships. 

The  liishops  of  Durham,  in  riglit  of  their  see  of  Durliaiu,  were 
from,    if   not  ])reviously  to,    the   time   of   the   Xoniian    r^niKpu^sl, 
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Coimts  Palatine  of  the  County  Palatine  of  Duiham,  and  withiit 
tliat  county  had  i(tyal  rights  and  powers  until  the  (i  iV-  7  Will.  W. 
f.  n>,  intituled,  "  An  Act  for  separating  the  Palatine  Jurisdiction 
of  the  County  Palatine  of  Durham  from  the  Jiishoprick  of  Dur- 
ham," l»y  vhich  it  is  enacted  "  that,  from  and  after  the  commence- 
ment of  such  Act  (/.  c,  the  5th  of  July,  1836),  the  Bi.shop  ot 
Durham  for  the  time  being  shall  have  and  exercise  episcopal  and 
eccle.siastical  jurisdiction  only,"  &c. ,  "the  palatine  jurisdiction, 
poNver,  and  authority  heretofore  vested  in  and  belonging  to  the 
Bishop  of  Durham  .shall  be  separated  from  the  Bishoprick  of  Dur- 
ham, and  shall  be  transferred  and  vested  in  Her  Majesty,  her  heirs 
and  successors,  as  a  franchise  and  royalty  separate  from  the  Crown, 
and  shall  be  exercised  and  enjoyed  by  Her  Majesty,  her  heirs  and 
successors  (as  a  separate  franchise  and  royalty),  in  as  large  and 
ample  a  manner  in  all  respects  as  the  same  had  theretofore  been 
exercised  and  enjoyed  by  the  Bishop  of  Durham  "  ; 
[*  234]  *  and  all  Jura  Eegalia  were  also  .vested  in  Her  INIajesty, 
her  heirs  and  successors. 

By  sect.  9  of  this  Act  the  rights  of  the  Bishop  to  any  lord- 
ships, manors,  rents,  profits,  and  emoluments  of  any  description 
held  in  right  of  the  bishopric  or  in  right  of  the  said  county  pala- 
tine, are  expressly  reserved,  save  such  profits  as  are  expressly  men- 
tioned and  directed  to  be  severed ;  and  the  tolls  in  question  are 
not  expressly  mentioned  and  directed  to  be  severed. 

By  the  21  &  22  Vict.  c.  45  (which  received  the  royal  assent  on 
the  23rd  of  July,  1858,  and  which  Act  is  to  be  referred  to  as  part 
of  this  case),  after  reciting  that  amongst  the  Jura  Pegalia  claimed 
V)y  the  Bishop  previously  to  and  at  the  time  of  the  passing  of  the 
above  Act  was  the  right  to  the  beds  and  shores  of  navigable  livers, 
so  far  as  the  tide  flows  and  reflows  thereon,  in  the  county  of  Dur- 
ham, and  that  doubts  were  entertained  with  respect  to  the  said 
claim,  and  with  respect  to  the,  construction  of  the  above  Act  how 
far  the  .same  had  become  vested  in  Her  Maje.sty ;  and  also  reciting 
that  doubts  had  also  arisen  how  far  some  portions  of  the  said  beds 
and  .shores  of  the  said  navigable  rivers  do  or  not  belong  to  the  see 
of  Diirham  as  parcel  of  some  or  one  of  the  manors,  seignories,  or 
jiossessions  appertaining  thereto;  it  is  enacted  "  that  all  the  estate, 
right,  title,  and  interest  of  or  to  which  Her  Majesty  is  seised  or 
entitled  in  right  of  the  said  county  palatine,  and  also  all  the 
estate,  ri<jht,  title,   and  interest  whatsoever  of   or  to  which   the 
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bishop  was  at  the  time  of  the  passing  of  the  above  Act,  or  of  or 
to  whicli  the  said  bishop  or  the  Ecclesiastical  Coinuiissioners  for 
Eiiglaud  now  is  or  are  seised  or  entitled,  either  in  right  or  as  part 
or  parcel  of  the  county  palatine  or  see  of  Durham,  or  of  any  lord- 
><liip,  manor,  or  seignory  forming  part  of  the  possessions  of  such 
.see  or  county  palatine  respectively,  in  and  to  the  soil  and  freehold 
of  the  beds  and  shores  of  navigable  rivers,  so  far  as  the  tide  flows 
and  retlows  within  the  County  Palatine  of  Durham,  is  transferred 
to  and  vested  or  declared  to  be  vested  in  the  Queen's  most  excel- 
lent Majesty,  her  heirs  and  successors,  as  part  of  the  hereditary 
possessions  and  land  revenues  of  the  Crown,  subject  to  any  leases 
4ittecting  the  same  or  any  part  thereof. " 

The  port  demised  to  the  appellant  by  the  said  lease  is  formed 
by  the  river  Wear,  at  and  across  the  mouth  of  which  is  a  bar. 
Tlie  port  extends  in  length  from  the  said  bar  and  low  water-mark 
of  the  sea  to  the  new  bridge  near  Liniley  Park,  a  distance  of  eight 
miles,  and  includes  so  much  of  the  river  as  is  witbin  those  limits. 
The  north  shore  of  the  river  is  formed  by  the  townships  of  Monk- 
wearmouth  Shore,  Monkwearmouth,  and  Southwick  (each  main- 
taining its  own  poor),  and  by  other  parishes  and  townships  (also 
respectively  maintaining  their  own  poor),  between  them  and  the 
said  bridge.  Monkwearmouth  Shore  is  next  the  sea,  and  next  to 
it  is  Monkwearriiouth  and  then  Southwick.  The  townships  of 
Monkwearmouth  Shore,  Monkwearmouth,  and  Southwick,  and  the 
other  townships  and  parishes  extend  from  the  north  side  of  the 
river  vsque  ad  medium,  filum  aquce.  The  south  shore  of  the  river 
is  formed  by  the  parish  of  Sunderland,  by  the  townships  of 
Jbsliopwearmouth  and  Bishopwearmouth  Panns,  and  by  other 
townships  (respectively  maintaining  their  own  poor)  between 
them  and  the  said  bridge,  also  a  distance  of  eight  miles.  The 
]iaiish  of  Sunderland  was  formerly  a  townsliip  of  and  formed  part 
of  the  parish  of  Bishopwearmouth,  but  was  by  statute  intituled 
'■  .Vn  Act  for  making  the  town  and  township  of  Sunderlaiul  a  dis- 
tinrt  parish  from  the  ]»aris]i  of  Bishopwearrnoutli  in  tlu;  county  of 
Durliam,"  passed  in  the  year  1710,  formed  into  a  separate  ])arish, 
and  has  ever  since  maintained  and  now  maintains  its  own  poor. 
The  townships  of  Bishopwearmouth  and  Ijisbopwearmouth  Panns 
were  and  are  within  the  parish  of  Bisliopwearmouth,  and  supi[)ort 
their  respective  poor.  The  jiarish  of  Sunderland  is  next  the  sea, 
and  next  to  it  is  the  township  of  Bishopwearmouth  Panns,  and 
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tlien  the  Unviiship  uf  Bisluipweaniiouth.  The  parish  of  Sunder- 
laml  and  tlie  to\vnship.s  of  l>ishopwearniouth  Panns  and  Bishop- 
wearmoiith  and  the  otlier  townships  extend  from  tlie  soutli  sliore 
of  the  river,  ntiquc  ad  medium  Jilum  aqi(a\  the  aggregate  river 
frontage  of  the  parish  of  Sunderland  and  the  townships  of 
l>ishopwearmouth    Panns    and      Bisliopwearmouth     being     three 

miles. 
[*  235]       From  time  immemorial,  until  on  or  about  *  the  1st  of 

October,  1855,  when  the  late  Bishop  of  Durham  surrend- 
ered the  estates  of  the  bishopric  to  the  Ecclesiastical  Estates  Com- 
missioners, the  Bishop  of  Durham,  and  from  that  time  the  said 
Commissioners  have  been  owners  of  and  entitled  to  the  aforesaid 
matters  and  premises  above  mentioned  to  have  been  demised  to> 
the  appellant  by  the  said  lease,  except  so  far  as  the  ownership  in 
the  aforesaid  matters  and  premises  has  Ijeen  affected  by  the  stat- 
utes of  the  6  &  7  Will.  IV.  c.  19,  and  21  &  22  Vict.  c.  45,  herein- 
before mentioned.  For  the  purposes  of  this  case,  it  is  admitted 
that,  except  so  far  as  affected  by  the  said  Acts,  the  Bishops  of 
Durham  from  time  immemorial,  until  on  or  about  the  1st  of  Octo- 
ber, 1855,  and  from  that  time  the  said  Commissioners,  have  been 
owners  of  the  whole  soil  and  freehold  of  the  said  port,  between 
low  water-mark  on  the  one  side  and  low  water-mark  on  the  other 
side,  the  adjacent  owners  having  in  some  parts  been  the  owners 
of  the  soil  of  the  said  port  between  high  and  low  water-marks. 
The  proprietors  of  the  quays  on  both  sides  of  the  river  have  fixed 
and  set  up  mooring-posts  upon  such  quays,  and  charge  and  receive 
tolls  or  compensation  from  all  ships  using  such  mooring-posts  ;  but 
the.se  tolls  are  wholly  different  from  the  tolls  in  question.  Every 
ship  entering  the  port  must  necessarily  pass  and  float  over,  and 
may  have  to  cast  anchor  therein,  or  to  be  moored  to  some  moorings 
affixed  and  sunk  in  the  river,  or  on  the  quays  or  shores  adjacent. 

It  is  admitted  for  the  purposes  of  this  case  that  before  the  pass- 
ing of  the  private  Act,  3  Geo.  I.  c.  3,  intituled  "  An  Act  for  the 
presers^ation  and  improvement  of  the  river  Wear  and  port  and 
haven  of  Sunderland,  in  the  county  of  Durham, "  the  Bishop  of 
Durham  and  his  lessees  maintained  the  ])eacons  and  moorings  in 
the  river  Wear.  By  that  Act  Commissioners  w^ere  appointed  for 
the  river  Wear,  and  such  Commissioners  have  since  been  contin- 
ued under  that  Act  and  subsequent  Acts  passed  for  the  amend- 
ment or  renewal  thereof.     These  Acts  may  be  refeiTed  to  as  pa^' 
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of  this  case.  Since  the  passing  of  the  Act  of  Geo.  I. ,  neither  the 
bishops  nor  their  lessees  have  in  any  way  occupied,  used,  or  inter- 
fered with  the  said  river  or  the  soil  thereof,  or  the  beacons  or  the 
moorings  thereof,  except  by  receiving  the  said  tolls,  as  mentioned 
in  this  case;  but  the  said  river,  and  its  beacons  and  moorings, 
liave  been  conducted  and  managed  by  the  said  Commissioners, 
and  where  between  high  and  low  water-marks  the  soil  of  the  river 
lias  belonged  to  the  adjacent  owners  the  Commissioners  of  the 
ri\'er  Wear  have  still  thereon  put  down  moorings  for  the  use  of 
ships. 

The  appellant  has  never  appointed  a  water-bailiff  or  any  other 
<i(hcer  under  or  by  virtue  of  the  said  lease;  but  previous  to  the 
said  Act  of  3  Geo.  I.,  his  ancestors  and  previous  lessees,  it  is  be- 
lieved, did.  The  appellant  has  never  held  borough  Courts  or  re- 
ceived any  rents,  customs,  dues,  or  profits  belonging  to  such  Courts  i 
but  his  immediate  ancestor  and  lessee,  the  late  Earl  of  Durham, 
who  died  in  the  year  1840,  on  one  or  two  occasions,  did  hold  a 
borough  Court.  Ships  entering  the  port  rarely,  unless  for  the  pur- 
pose of  being  laid  up  for  the  winter  or  of  being  repaired,  proceed 
to  or  use  any  part  of  the  port,  except  the  parts  thereof  within  the 
townships  of  Monkwearmouth  Shore,  Monkwearmouth,  and  South- 
wick,  on  the  north  side,  and  the  parish  of  Sunderland  and  the 
townships  of  Bishopwearmouth  and  Bishopwearmouth  Panns,  on 
the  south  side,  and  the  whole  of  the  tolls  (except  a  very  small 
proportion),  in  respect  of  which  the  appellant  has  been  rated  aa 
aforesaid,  are  in  respect  of  ships  proceeding  to  the  parts  of  the 
port  within  those  townships  and  parish. 

The  tolls  in  question,  along  with  others,  were,  it  is  believed, 
very  many  years  since  collected  by  water-bailiffs  and  other  officers 
appointed  by  the  Bishops  of  Durham,  but  were  afterwards  demised 
by  the  bishops  to  different  persons,  and  for  several  years  next  pre- 
ceding the  date  of  the  said  lease  to  the  appellant,  were  demised  by 
different  Bishops  of  Durham  to  tlie  appellant's  ancestors  by  leases 
similar  to  the  said  lease  to  the  appellant.  By  these  lessees  the 
tolls  in  question  have  been  duly  collected  for  many  years  past. 
They  have  been  paid  to  Joseph  Sinipson,  who  is  the  collector  of 
the  light-house  duties  at  the  port  of  Sunderland,  but  who  receives 
the  tolls  on  behalf  of  the  appellant ;  and  as  Mv.  Simpson 
has  an  office  at  the  custom-house  of  the  pert,  *  which  is  [*  236} 
situate  in  the  parish  of  Sunderland,  the  tolls  have  been 
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}>.iid  to  him  at  lii.'^  office  there;  but  tlie  apjielhuit  does  not  occupy 
such  office,  except  as  thus  occupied  by  Mr.  8inip.son,  nor  is  Mr. 
Simpson  the  servant  of  the  appellant,  otherwise  than  as  collecting 
these  tolls,  for  wliich  he  receives  a  percenta^'e  on  the  amount  col- 
lected. I'reviously  to  the  appointment  of  such  Commissioners  as 
hereinbefore  mentioned,  but  very  many  years  since,  it  is  for  the 
purposes  of  the  case  admitted  tliat  the  port  and  the  affairs  and 
business  thereof  were  managed  and  conducted  by  the  Bishops  of 
Durham,  or  by  their  lessees,  under  leases  similar  to  the  said  lease, 
or  by  officers  or  otliers  in  that  behalf  authorised,  appointed,  or  em- 
ployed by  such  liishops  or  lessees  and  by  such  bishops,  lessees,  or 
officers,  beacons  were  set  up,  mooring-buoys,  posts,  and  rings  were 
placed  and  ffxed  within  the  port  for  the  use  and  benefit  of  slups 
and  vessels  entering  the  port,  and  other  works  were  done  for  the 
maintenance  of  the  port,  and  the  use  and  benefit  of  the  ships  re- 
sorting to  it. 

It  is  not  known  when  the  tolls  were  first  rated  in  any  parish  or 
township,  but  a  Mr.  Lambton,  an  ancestor  of  the  appellant,  was, 
in  the  year  1771,  rated  for  these  tolls  to  the  relief  of  the  poor  in 
the  said  parish  of  Sunderland.  The  words  of  description  in  the 
rate  alluded  to  are  "  anchorage  and  beaconage  per  Mr.  Fenvnck, 
steward  to  Mr.  Lambton."  It  is,  however,  believed  that  these 
tolls  have  been  regularly  rated  down  to  this  time,  in  that  form, 
since  the  year  1719,  when  the  said  parish  of  Sunderland  was  sev- 
ered from  the  said  parish  of  Bishopwearmouth.  Save  in  the  said 
parish  of  Sunderland,  these  tolls  were  never  rated  for  the  relief  of 
the  poor  until  the  year  1852.  In  that  year  the  ancestor  of  the 
appellant,  wlio  was  then  the  lessee  of  these  tolls,  appealed  against 
the  rate  fen-  the  said  parisli  of  Sunderland,  but  almndoned  the 
appeal  and  agreed  with  the  overseers  to  be  rated  on  £150.  Im- 
mediately afterwards  the  township  of  Bishopwearmouth,  Bishop- 
wearmouth Panns,  Monkwearmouth,  Monkwearmoutli  Shore,  and 
Southwick,  rated  these  tolls. 

The  appellant  lias  never  resided  in  any  of  the  said  townships  or 
parish  in  which  he  is  so  rated  in  respect  of  the  said  tolls,  but  lie 
is  rated  in  the  township  of  Bishopwearmouth  in  respect  of  certain 
railway  and  shipping  staiths  occupied  by  him.  The  Court  is  to 
be  at  liberty  to  draw  such  inferences  of  fact  as  might  be  drawn  by 
a  jury  ujion  a  trial  at  Nisi  Prius,  and  also  may  cause  this  case  to 
Ite  amended  in  any  manner  that  the  Court  may  think  proper. 
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The  appellant,   in  respect  of  the  tolls  in  question,  is  rated  as 

follows  :  — 

£  s.  <l. 

In  the  township  of  Bishopwearmouth,  at 100  0  0 

1 11  tlie  township  of  Monkwearniouth  Shore,  at   ...     .  110  l>  0 

111  tlie  township  of  Monkwearniouth,  at 20  16  S 

111  the  township  of  Southwick,  at 7  0  8 

111  the  parish  of  Sunderland,  at 150  0  0 

111  the  township  of  Bishopwearmouth  Fanns       ....  15  00 

Making  an  aggregate  of 408  3  4 

No  rate  in  respect  of  the  said  tolls  had  ever  been  made  for  the 
relief  of  the  poor  of  any  other  township  or  parish  except  Sunder- 
land, Bishopwearmouth,  Bishopwearmouth  Fanns,  Monkwear- 
niouth, Monkwearniouth  Shore,  and  Southwick.  The  estimated 
frontage  to  the  river,  the  population  according  to  the  census  in 
1851,. and  the  amount  of  the  present  rateable  value  of  heredita- 
ments, rateable  to  the  relief  of  the  poor  of  the  said  parish  of  Sun- 
derland and  the  townships  of  Bishopwearmouth,  Bishopwearmouth 
Fanns,  Monkwearniouth,  Monkwearniouth  Shore,  and  Southwick, 
are  as  follows  :  — 


Parish  of  Sunderland 

Township  of  Bishopwearmouth     .     . 
Township  of  Bishop wearmoutli  Panns 
Township  of  Monkwearniouth  .     .     . 
Township  of  Monkwearmouth  Shore 
Southwick 


Frontage. 

Population. 

f  mile 

19,0.58 

2  miles 

31,527 

\  mile 

316 

f  mile 

3,328 

f  mile 

10,063 

1  mile 

2,721 

Rateable  Value. 


£ 
34,588 
108,844 

1,647 

5,739 
21,257 

8,237 


10 

10 
13 
10 
16 


d. 
0 

0 
8 

10 
10 


*  For  the  purposes  of  this  case  it  is  admitted  that  if  the   [*  237] 
appellant  is  rateable  for  the  tolls  in  question,  the  sum  of 
£403  3i!.  4:d.  is  the  correct  amount. 

The  appellant  has  a])pealed  against  all  the  abose  raUis,  Imt  it 
has  been  agreed  that  the  appeal  against  the  rate  for  the  township 
of  Bishopwearmouth  shall  lie  proceeded  with,  and  the  present  case 
stated,  so  as  to  obtain  the  decision  of  the  Court  in  the  whole. 

The  questions  for  the  opinion  of  the  Court  are,  first,  are  the  said 
tolls  rateable  to  the  relief  of  the  poor  in  all  or  any  or  which  df  tlu' 
.said  townships  or  parish  ■*      St^'Mjudly,    if   ratoablo    in    more   than 

vol..  >.  Ml    — lU 
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one  of  the  said  townships  or  parish,  then  on  what  principle  is  the 
said  Sinn  of  £403  3s.  4d.  to  be  apportioned  ? 

Welshy  (Davison,  with  him),  for  the  respondents.  —  Tolls  in 
gross  arc  not  rateable,  but  the  right  to  take  toll  if  connecte'l  with 
the  nse  and  occui>ation  of  land  is  as.sessahle  to  the  poor-rate,  fn 
the  present  case  the  Bisliop  of  Durham  had  the  soil  and  freeh(»l(l 
vi  ihe  port  in  the-  respondent  and  other  townships  between  low 
water-mark  on  each  side,  and  the  whole  of  this,  together  with  the 
tolls,  was  granted  by  the  bishop  to  the  appellant,  so  that  the  tolls 
are  not  severed  from  the  soil ;  and  the  toll,  although  called  an- 
chorage and  beaconage,  is  paid  only  by  ships  which  must  float 
over  the  soil  and  may  rest  on  it,  or  use  it  for  casting  anchor  or 
mooring.  Bex  v.  Coke,  5  B.  &  C.  797,  will  be  cited  as  an  author- 
ity by  the  other  side,  but  the  grant  of  the  dues  was  not  for  the 
use  and  occupation  of  the  lighthouse;  and  in  The  Attorneij-Gencrcd 
V.  Jones,  1  Mac.  &  G.  574,  19  L.  J.  Ch.  266,  Lord  Cotteniiam, 
L.  C. ,  held,  that  duties  received  under  a  grant  of  a  lighthouse  sav- 
oured of  the  realty,  and  he  distinguishes  Rex  v.  Coke,  and  ^loints 
out  that  the  vessels  paying  the  duties  never  were  in  the  parish  in 
which  the  duties  were  rated,  and  that  that  was  the  ground  of  the 
decision.  In  Reg.  v.  the  Hull  Doch  Comininy,  7  Q.  B.  2,  14  L.  J. 
M.  C.  114,  it  was  held,  that  the  company  were  rateable  in  respect 
of  the  duties  paid  by  all  ships  that  entered  the  dock,  being  profits 
of  the  soil  so  occupied  by  the  company  in  the  rating  parish. 

[Erle,  J.  —  On  a  navigable  river  every  one  has  a  right  to  go 
over  it.  ] 

But  that  would  not  affect  the  question  as  to  the  toll  which  he 
may  be  bound  to  pay. 

Atherton  (Liddell,  with  him),  for  the  appellant.  —  The  toll  is 
one  and  indivisible  and  is  quite  independent  of  the  vesting  of  the 
soil  in  the  lessee ;  moreover,  between  high  and  low  water-mark 
other  persons  are  the  owners  of  the  soil,  and  a  payment  is  made 
to  them  for  mooring,  so  that  the  anchorage,  in  fact,  is  not  on  the 
bishop's  soil.  There  can  be  no  port  toll,  which  is  a  legal  fran- 
chise, unless  the  origin  be  in  a  royal  charter.  And  Lord  Hale, 
De  Portubus  Maris  (Hargrave's  Law  Tracts,  p.  74),  says,  "  An- 
chorage, or  a  prestation  of  toll  for  every  anchor  cast  there ;  and 
sometimes  though  there  be  no  anchor.  And  this  doth  in  truth 
properly  and  prima  facie  arise  from  or  in  respect  of  the  propriety 
of  the  soil,  and  is  evidence  of  it.     But  vet  it  is  not  so  alwavs,  but 
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«rows  due  in  respect  of  the  franchise ;  for  many  times  when  the 
shore  of  a  harbour  belongs  to  a  private  lord  or  owner,  yet  if  at  full 
sea  a  ship  lets  fall  an  anchor  upon  that  place,  the  king  or  lord  of 
the  port  in  point  of  franchise  hath  usually  the  anchorage. "  The 
latter  part  touches  very  much  the  present  case,  and  shows  that 
anchorage  may  be  severed. 

[Lord  Campbell,  Ch.  J.  —  But  in  the  present  case  the  tolls  do 
not  appear  to  have  been  severed.] 

The  bishops  have  the  jura  regalia,  and  a  port  is  q.  jus  regale  in- 
dependent of  the  proprietorship  of  the  soil,  and  the  bishops,  there- 
fore, liold  the  soil  in  respect  of  the  ordinary  jus  regale,  and  the 
franchise  of  the  port  from  the  Crown.  And  the  respondents  must 
show  that  the  toll  is  paid  in  respect  of  one  portion  of  the  soil  as  a 
prolit  derived  from  it.  This  toll  is  taken  whether  the  ship  drop 
anchor  on  the  appellant's  soil  or  not. 

[Lord  Campbell,  Ch.  J.  —  But  it  is  paid  for  the  privilege  of 
anchoring  if  they  choose.] 

That  will  show  that  it  was  not  in  respect  of  the  occupation. 
Lewis  V.  The  Overseers  of  Swansea,  5  E.  &  B.  508,  25  L. 
J.  M.  C.  33,  is  a  direct  authority  for  *  the  appellant.  [*  238] 
Thove  the  corporation  of  Swansea  received  "  quayage " 
due ;,  there  being  three  classes  of  quays,  one  the  soil  and  freehold 
of  l.he  corporation,  and  occupied  by  them,  and  another  occupied 
by  their  lessors,  and  a  third  the  property  of  a  private  individual, 
and  the  dues  were  paid  whatever  class  of  quay  was  used  for  land- 
ing the  goods ;  and  it  was  held  that  these  dues  were  in  gross. 
Lord  Campbell,  Ch.  J.,  says,  in  giving  judgment,  "  Is  this  a  pay- 
ment for  the  use  of  the  soil  ?  Prinid  facie  it  would  appear  to  be 
so,  for  it  is  called  quayage.  But  we  find  that  a  party  not  in  oc- 
cupation of  the  soil  may  have  their  town  dues,  as  they  are  ;ilso 
called.  It  seems  to  me  that  such  a  payment  is  not  made^for  ilic 
use  of  the  soil."  And  Wightman,  J.,  says,  the  toll  is  a  toll  in 
gross.  "  It  is  taken  without  any  distinction  as  to  the  occupation 
of  the  land  which  is  used  for  the  goods,  and  it  is  a  mere  accident 
that  the  corporation  are  the  occu})iers  of  a  portion  of  the  land. " 
So  here,  it  is  a  mere  accident  that  the  appellant  had  granted  to 
him  the  soil  as  well  as  the  francliise;  there  is  a  separate  demise 
of  the  anchorage,  beaconage,  and  other  franchises.  In  Roberts  v. 
The  Overseers  of  Ai/kshuri/,  22  L.  J.  M.  C.  34,  1  E.  <fe  B.  423, 
tolls  in  respect  of  actual  use  of  stalls  were  held  rateable,  but  tolls 
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Ill  K'spc'ct  of  goods  merely  brought  witliin  the  market  were  lieM 
not  mteable.  There  tlie  tolls  were  si'iuuable.  Here,  tiiere  is  Imt 
one  payment,  for  "  buaeonage  ami  ancluuage  "  together.  The  former 
eannot  be  connected  with  the  use  of  the  soil,  and  i.s  not  rateable. 
/tV.«  V.  Coir,  and  Com.  Dig.  tit.  "Navigation,"  (II). 

Welsby,  in  reply.  — It  cannot  be  said  that  the  tolls  are  not 
earned  on  the  appellant's  soil;  there  is  an  express  finding  that  the 
soil  of  the  port  lielow  low  water-mark  is  in  the  bishop  and  hi^; 
lessees.  C'lir.  adv.  rulf. 

Lord  Campbell,  Ch.  J.  (July  2),  delivered  the  judgment  of  the 
Court.  ^  —  In  answering  the  first  question,  "  whether  the  tolls  are 
rateable,"  we  are  to  consider  whether  tliey  are  tolls  in  gross,  or 
tolls  connected  with  the  occupation  of  the  soil ;  and  this  must  be 
determined  in  the  same  manner  as  if  the  nature  of  the  tolls  had 
been  discussed  when  they  were  l•ecei^'ed  by  the  Bisho[i  of  Durham 
or  his  lessee  before  3  Geo.  I.  c.  3,  6  &  7  Will.  IV.  c.  19,  and  21 
&  22  Vict.  c.  45,  none  of  these  statutes  having  severed  the  tolls 
from  the  soil,  if  they  ever  were  connected  together.  According  to 
the  statement  in  the  case,  these  tolls  have  always  been  taken  in 
respect  of  ships  entering  and  using  the  port  of  Sunderland.  This 
port  begins  on  crossing  the  bar  at  the  mouth  of  the  river  Wear, 
extends  to  a  bridge  near  Limley  Park,  comprehends  the  whole 
space  of  the  river  from  low  water-mark  on  the  north  side  to  low 
water-mark  on  the  south  side,  and  is  in  the  several  contiguous 
pjarishes  or  townships  on  both  sides,  iisque  ad  medium  filuni  aqua'. 
The  bishop  was  the  owner  of  the  whole  soil  and  freehold  of  the 
.said  p(»rt  between  low  water-mark  on  the  one  side  and  low  water- 
mark on  the  other  side.  Every  ship  entering  the  port  may  have 
to  cast  anchor  therein  or  to  be  moored  to  some  moorings  afhxed  in 
the  river  and  sunk  in  the  river,  or  on  the  quays  or  shores  adjacent. 
Tiie  bishop  and  his  lessees  maintained  the  beacons  and  moorings 
in  the  river  Wear.  Previously  to  the  appointment  of  Commis- 
sioners, the  port  and  the  affairs  and  business  thereof  were  man- 
aged and  conducted  by  the  Bishops  of  Durham  or  their  lessees, 
under  leases  similar  to  that  granted  to  the  appellant,  or  by  officers 
or  others  in  that  behalf  authorised,  appointed,  or  employed  by  such 
bishops  or  lessees  ;  and  by  such  bishops,  lessees,  or  officers,  beacons 
were  .set  up,  mooring  buoys,  posts,  and  rings  were  placed  and  lixi  d 

1  LoT<\  Ca.mi'bell,  C'li.  .].,  Wk.htman-,  J.,  Eele,  J.,  and  Cromimon,  .J. 
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witliin  Llie  p<»rt,  for  the  use  and  beuelit  of  ships  entering  the  port, 
and  other  works  were  done  for  the  maintenance  of  the  port  and  the 
use  and  benefit  of  the  ships  resorting  to  it.  The  tolls  rated  have 
been  paid  immemorially  to  the  Ijishop  or  his  lessees,  and  have 
been  called  "  anchorage  and  beaconage  tolls,"  being  Is.  '2d.  for  and 
in  respect  of  every  British  ship  which  enters  the  port;  and 
formerly  double  that  sum  was  paid,  and  now,  by  Act  of  Parlia- 
ment, m  consequence  of  reciprocity  treaties,  the  same  sum 
is  paid  on  every  foreign  ship  which  enters  the  port.  *  The  [*  2.'i9] 
tolls  are  supposed  formerly  to  have  been  collected  by 
wato'-bailift's  appointed  by  the  bishop  or  liis  lessees,  but  are  now 
received  by  the  collector  of  lighthouse  dues  in  the  port  of  Sunder- 
land, at  his  office  in  the  custom-house  there.  The  tolls  appear  to 
have  been  rated  to  the  relief  of  the  poor  in  the  parish  of  Sunder- 
land since  the  year  1719  ;  but  they  were  not  rated  in  any  of  the 
townships  into  which  the  port  of  Sunderland  extends  till  1852. 
In  that  year  the  ancestor  of  the  appellant,  who  was  the  lessee  of 
the  tolls,  appealed  against  the  rate  for  the  parish  of  Sunderland, 
but  abandoned  that  appeal,  and  agreed  with  the  overseers  of  Sun- 
derland to  be  rated  on  £150.  Immediately  afterwards,  the  fi\"o 
townships  named  in  the  case  rated  these  tolls,  making  an  aggre- 
gate of  £403  3s.  4fZ. ,  which,  if  they  are  rateable,  is  admitted  to 
l)e  the  fair  amount. 

Taking  all  these  facts  into  consideration,  we  are  of  opinion  that 
the  tolls  are  not  tolls  in  gross,  but  are  tolls  connected  with  the 
occupation  and  use  of  the  soil.  They  seem  to  us  to  be  very  mucli 
in  the  nature  of  dock  dues.  The  bisliop  was  the  owner  of  the  soil 
of  parts  of  the  port,  and  l)y  tlie  outlay  of  money  on  various  woi  ks 
he  rendered  the  port  safe  and  commodious  for  shipping;  in  cun- 
sideration  whereof,  by  an  exercise  of  \\\(\  just  prerogative  of  thci 
Crown,  he  appears  to  liave  been  authorised  to  receive  a  lixed  sum 
of  reasonable  amount  from  every  ship  which  entered  his  ]m)U. 
Consitetudines,  or  tolls,  are  almost  incident  to  every  ownership  of 
a  ])()rt ;  and  we  think  tliey  are  to  be  considered  as  payal)le  rfitio/ir 
soli,  and  for  benefit  conferred,  not  an  arbitrary  extortion  under  tho 
colour  of  law.  The  toll  here  is  called  "  anchorage  and  beaconage, " 
l)ut  it  must  lie  considered  as  covering  all  the  accommodatinn 
affoidod  l)y  the  owner  of  the  port  to  the  ships  which  frequent  it, 
as  no  otlier  payment  is  made  to  him.  There  was  a  strong  olrjectiou 
oft'crcd  (()  "  1)caconng(',  "  Ii:it   tli"  ow;)cr  of   fliis   jmi-t    ihit-s  a]tp<'ar  lu 
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have  erected  lieacon.s  witliiu  the  port,  and  the  auchorage  and  moor- 
in"  chains  arc  a  direct  nse  of  the  soil  within  the  parisli  and  town- 
ships imposing  the  rate.  If  the  use  of  the  soil  i.s  any  part  of  the 
consideration  for  the  payment  of  the  tolls,  we  think  that  this  is 
enough  to  connect  them  with  the  occupation  and  use  of  the  soil, 
and  ti>  render  them  rateable.  We  lately  held,  in  the  liuncorn 
Case,  that  tolls  called  "  anchorage,"  which  probably  were  for  the 
use  of  the  soil,  were  not  rateable;  but  that  was  because  it  was 
found  that  the  corporation  of  Liverpool,  the  appellants,  were  not 
the  owners  or  occupiers  of  any  land  within  the  township,  —  the 
place  where  the  ships  anchored  being  extra-parochial.  Heie  the 
soil,  where  the  ships  anchor  and  the  mooring  chains  were  iixcd^  is 
within  the  parish  or  township  of  the  respondents. 

If  there  be  a  payment  to  the  owner  of  the  soil,  by  the  }  arty 
who  u.ses  his  soil,  and  no  other  consideration  can  be  suggested 
for  the  payment,  must  not  the  use  of  the  soil  be  regarded  a.s  the 
consideration  for  the  payment?  The  tolls  originally  connected 
with  the  soil  may  be  severed  from  the  soil,  and  become  tolls  in 
gros.s.  Here,  however,  there  is  nothing  to  show  such  a  severance ; 
for  the  tolls  and  the  soil  have  remained  united  in  the  same  owner. 

The  counsel  for  the  appellant  chiefly  relied  upon  the  Swansea 
Case.  There  all  the  tolls  rated,  wheresoever  collected  within  the 
port,  were  considered  to  be  of  the  same  uniform  nature,  and  jait 
of  them  being  clearly  not  for  the  use  of  the  soil  and  not  rateable, 
this  was  supposed  to  give  the  same  character  to  the  whole.  AV'' 
v.  Coke  and  the  other  lighthouse  cases  were  likewise  referred  to ; 
but  these  merely  decide  that  the  owner  of  the  lighthouse  cannot  be 
rated  for  passing  tolls  collected  out  of  the  parish,  as  they  do  uuv 
constitute  part  of  the  annual  profits  of  the  house  or  land  where  the 
light  is  placed.  The  tolls  in  question,  on  the  contrary,  constitute 
part  of  the  annual  profits  of  land  occtipied  by  the  appellant  within 
the  township,  and,  therefore,  they  are  rateable.  Objection  v^as 
made  that  the  foreshore  betwetm  liigh  and  low  water-mark  'lid 
not  belong  to  the  bishop,  and  that  payments  were  sometimes  mude 
to  the  private  owners  of  the  foreshoie  by  ships  for  the  use  of  it. 
How  can  these  conventional  payments,  made  to  others  for  the  use 
of  their  soil,  at  all  afi'ect  the  nature  or  the  incidents  of  the  pay- 
ments made  to  the  bishop  for  the  use  r)f  his  soil  ? 

We  are  likewise  asked  by  the  first  question,  "  whether  the 
tolls    are   rateable    in  all,   or  which,    of    the    said    townships    or 
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})arisli  ?  "  *  We  answer,  in  all  in  which  any  part  of  the  [*  240] 
port  of  Sunderland  is  situate,  and  to  which  ships  paying 
the  toll  come.  These  seem  to  be  the  parish  of  Sunderland  and 
the  five  townships  in  which  the  tolls  are  now  rated.  There  are 
other  parishes  and  townships  into  which  the  port  extends,  but  as 
it  is  not  stated  that  ships  which  have  paid  the  toll  come  into  these 
parishes  and  townships,  we  do  not  think  that  in  respect  of  the  tolls 
tiiere  is  any  profitable  occupation  of  the  soil  of  the  port  within 
those  j)arishes  and  townships. 

In  answer  to  the  second  question,  we  are  of  opinion,  that,  in  the 
parish  and  five  townships  in  which  the  tolls  are  rateable,  they 
ought  to  be  rated  upon  a  calculation  of  the  number  of  ships  paying 
the  toll  and  coming  into  those  parts  of  the  port  which  are  in  the 
l)arish  of  Sunderland,  and  the  five  townships  respectively  ;  and 
that  they  ought  not  to  be  rated  according  to  the  frontage  or  popu- 
lation, neither  of  which  could  afford  any  criterion  for  the  profits  of 
the  soil  of  the  port  made  within  tlie  parish  or  the  townships. 

Judgment  for  the  respondents. 

ENGLISH   NOTES. 

At  one  time  it  seems  to  have  been  thouglit  that  tolls  might  he  j^er  se 
rateable  property;  but  since  Eex  v.  Nicliohon  (1810),  12  East,  330,  11 
11.  K.  398,  it  has  been  perfectly  established  that  altliough  tolls  may 
enhance  the  value  of  rateable  property  and  thus  be  virtually  rateable 
—  in  which  case  they  are  often  still  spoken  of  as  being  rated  —  they 
<-:uiuot  in  themselves  be  the  subject  of  a  rate.  The  law  on  the  matter 
i.s  in  principle  free  from  much  difficulty.  As  Blackburn,  J.,  said 
ill  New  Shoreham  Harbour  Covhmissloners  y .  Lancing  Overseers  (1870), 
L.  Pv.  5  Q.  B.  489.  39  L.  J.  M.  C.  121,  22  L.  T.  434,  ''  It  is  very  clear 
in  lau'  that  tolls  are  not  j^''^'  •*>'''  ^'he  subject  of  a  rate.  It  is  (Mjuallv 
(Ocar  that,  when  parties  occupy  land,  they  are  rateal)le  for  the  value 
of  that  land,  and  that  tolls,  thougli  not  rateable,  may  be  considered  as 
enhancing  tin,'  value  of  the  occupation  of  the  land  wlienevcr  it  ap{)ears 
that  the  occupation  of  the  land  is  so  connected  with  them  tliat  it  I'an 
be  said  that  the  tolls  and  rates  are  levied  on  account  of  the  occu|)a- 
tiou  of  the  land;  or,  perhaps,  though  not  ]e\ied  on  account  of  the 
occupation  of  the  land,  where  they  could  not  be  received  witliout 
an  occupation  of  the  land.  This,  however,  might  hv  sulijcct  to  sonic 
qualification." 

1  n  the  principal  cases,  the  question  was  accordingly  whether  the  har- 
boui-  (lues  wei-e  thus  inci<lent  to  the  occupation  of  land.     The  following 
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are  oilier  cases  where  <iuestii>iis  as  tu  wlictlur  nv  noi    liarliour  i\\u-s  wnc 
virtually  rateable  have  arisen. 

In  AVv.  V.  Ifii//  1h,rh  <•„.  (1845),  7  Q.  i^.  •-',  II  L.  .1.  M.  (".  114.  '.) 
Jur.  444.  the  di-ek  eoni|iany  were  reijuired  hy  their  Act  lo  niaKc  a  dnck 
at  Kini;stou-ui><»n-Hull,  and  were  empowered  to  take  dues  from  all  ships 
iisin«:f  the  doek,  or  loading  or  unloading-  in  the  Port  ol"  Hull,  wliether 
thev  used  the  doek  or  not,  the  amount  of  the  dues  being  the  same  in 
either  ease.  It  was  held  that  the  company  were  rateable  as  occupiers 
of  tlie  ilock  in  respect  of  the  dues  received  from  ships  which  used  the 
dock,  but  not  in  respect  of  the  dues  received  from  ships  which  did  not 
use  the  dock. 

Ill  New  Shoreham  Hnrhour  Commissioners  v.  Laaciny  Overseers 
(1870),  ante,  p.  775,  the  commissioners  were  required  by  their  Act  to 
improve  the  cliannel  of  the  harbour,  and  to  make  new  piers  with  the  nec- 
essary wdiarfing  to  confine  the  cliannel  opposite  and  near  to  the  intended 
entrance  into  the  harbour;  the  jiropert}'  in  all  wharves,  quaj's,  buildings, 
and  works  in  and  about  the  harbour  was  vested  in  the  commissioners, 
but,  it  was  held,  the  soil  of  the  channel  was  not  vested  in  them;  and 
the  commissioners  were,  after  the  works  were  completed,  empowered  to 
charge  dues  on  every  person  who  should  import  or  exi)orr  merchandise 
within  the  limits  of  the  harbour.  The  commissioners  enlarged  the 
channel  so  as  to  make  a  new  entrance  into  the  harbour,  Iniilt  new  piers 
as  authorised,  and  received  the  authorised  dues.  It  was  held  that  the 
dues  were  not  snfHcicntly  connected  with  the  occupation  of  the  piei'S 
and  works  to  make  the  commissioners  rateable  in  respect  of  the  dues. 

In  Reg.  v.  Berwick  Union  (1885),  1(3  Q.  B.  D.  493,  55  L.  J.  M.  C. 
84,  54  L.  T.  159,  commissioners  had  been  appointed  by  a  local  Act  for 
the  improvement  of  a  harbour,  with  ])ow^er  to  impose  "  tonnage  dues  " 
upon  all  ships  using  the  harbour,  and  ''shore  dues"  on  goods  ship^ied 
from  or  landed  on  the  quays.  The  soil  of  the  harbour  did  not  belong 
to  the  commissioners,  but  that  of  the  quays  was  vested  in  them,  and 
the  commissioners  were  accordingly  rated  for  the  quays  in  respect  of 
the  shore  dues  but  not  in  respect  of  the  tonnage  dues.  By  a  subsequent 
Act,  the  commissioners  were  empowered  to  construct  a  dock,  and  fresh 
dues  were  substituted  for  those  previously  authorised.  The  new  shore 
dues  were  much  the  same  as  those  previoush^  existing,  except  that 
certain  additional  dues  were  made  payable,  on  the  completion  of  the 
dock,  on  goods  laded  or  discharged  in  the  dock  or  exported  or  im- 
ported in  vessels  above  a  certain  tonnage.  The  new  tonnage  dues  also 
were  practically  the  same  as  those  previously  existing  in  the  case  of 
small  vessels,  but  were  raised  in  respect  of  larger  vessels.  But  ad- 
ditional dues  of  2d.  per  ton  were  made  payable  for  every  ship  or  vessel 
entering  the  dock.     It  was  held  that  \\u'  la^t  mentioned  additional  dues 
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^)t'  2d.  per  ton  were  alone  to  be  tieiited  as  referable  to  the  occupation 
of  the  dock.  It  was  contended  on  the  authority  of  tlie  Hull  Dock  Case, 
tlmt  so  niucli  of  the  tonnage  dues  as  were  paid  by  ships  which  did 
ii>('  tlie  dock  ought  also  to  be  treated  as  referable  to  the  dock;  but  that 
case  was  distinguished  on  the  ground  that  there  the  only  meritorious 
cause  of  the  right  to  the  dues  was  the  construction  of  the  dock,  while  in 
the  Berwick  Case  this  was  not  so,  the  tonnage  dues  being  referable  to 
rlie  improvement  of  the  harbour. 

In  Blyth  Harbour  CJomniissloners  v.  Newsham  and  South  Blijth 
Oversepj-s  (C.  A.)  1894,  2  Q.  B.  675,  63  L.  J.  M.  C.  274,  71  L.  T.  34, 
the  harbour  commissioners  were  rated  in  respect  of  certain  quays  in 
tlieir  occupation  adjoining  the  harbour.  They  were  not  owuers  or  oc- 
cupiers of  the  soil  of  the  harbour,  but  by  their  Act  they  were  empowered 
to  charge  harbour  dues  for  every  vessel  entering  the  harbour,  or  depart- 
ing  therefrom,  or  remaining  therein,  and  *' goods  dues  "  in  respect  of 
ail  goods  shipped  or  unshipped  in  the  liarbour.  The  facilities  for 
bertliing  vessels  alongside  the  quays,  and  for  shipping  and  unshipping 
goods  therefrom  and  thereon,  caused  a  greater  number  of  vessels  to  enter 
the  harbour  than  would  otherwise  have  entered  it,  and  in  consequence 
larg(dy  increased  the  amount  of  the  dues  payable  to  the  commissioners; 
i»ut  vessels  could  be  berthed,  and  goods  shipped  and  unsliipped  in  other 
places  in  the  harbour  not  occupied  by  the  commissioners,  and  tlie  same 
(lues  were  payable  whether  vessels  entering  the  harbour  used  the  com- 
niissioners'  quays  or  not.  It  was  held  that  the  dues  received  by  the 
commissioners  in  respect  of  vessels  using  their  quays  could  Jiot  be  taken 
into  account  as  enhancing  the  rateable  value  of  their  (juays. 

All  the  foregoing  cases,  it  may  be  observed,  proceeded  on  tlie  as- 
.sumption  that  the  measure  of  the  rateable  value  of  the  property  rated  was 
necessarily  its  profit-earning  capacity.  In  the  case  of  the  works  of  har- 
bour commissioners  or  other  bodies  of  public  trustees,  however,  it  would 
seem  tliat  this  measure  would  not,  now,  at  all  events  in  all  cases,  be 
ap[)lied;  but  that,  in  many  cases  at  least,  the  rateable  value  would  be 
measured  by  the  rent  the  Cfnninissioners  or  other  trustees  miglit  be  sup- 
posed to  be  willing  to  pay  for  the  projjerty  if  it  were  not  already  in  tlu'ir 
jiossession  :  see  London  Coiniti/  Council  v.  Erith.  Overseers.  No. ',),  p.  r»79, 
'6//;'^',  and  the  note  thereto;  and  see  also  Lat/cas/er  v.  Ji'trnitf  In.  Furncss 
Overseers,  p.  778,  j'^sf.  Thus  it  is  subm'tted  that  if  a,  case  lil<c  New 
Slinreliam  Harbour  Comviissioners  v.  Lanrnuj  Orersiers,  alio\<'  cited, 
sliouM  now  come  before  the  (!ourt,  tln^  works  would  not.  a>  in  tlial  case, 
!>(■  held  to  have  no  rateable  \alu(%  merely  because;  tiie  receipt  of  the  har- 
iiour  dues  was  not  directly  referable  to  the  occupation  of  the  works. 
The  cases,  however,  ])reserve  their  full  authority  on  the  question  as  to 
the  circumstances  under  which  tolls  can  be  re<'ar'h'(l  as  so  far  referable 
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t<.>  tlu'  «><'fti{»:itiiiii  >>f  tilt'  land  as  to  fonii  a  diix'ct    iiirasuvf   lA'   i(s   jii<iiit 
earning  capacity. 

As  to  niarkft  tolls,  a  .series  of  eases  has  ostablislicd  tlie  line  (listinctii)ii 
that  mere  market  tolls  are  not  referable  to  the  occu])ation  of  the  market- 
plaeo,  .so  as  to  enlianee  its  value,  but  that  stalla<ife,  pickage,  and  other 
like  tolls  are  referable  to  the  occupation  and  enlianee  the  value  of  the 
market-i)lace  accordingly.  And  the  same  princijjle  is  applicable  to 
statutory  market  tolls,  the  question  being  whether  the  tolls  are  in  the 
nature  of  mere  market  tolls  or  in  the  nature  of  stallage:  see  BedfonI 
V.  .SV.  Faul,  Cooent  Garden,  Overseers  (1881),  51  L.  J.  M.  C.  41,  45 
L.  T.  616,  30  W.  1\.  411,  anil  the  cases  tliere  cited;  Loudon  Corpora- 
tion V.  Greenwich  Union  (1883),  48  L.  T.  437,  47  J.  T.  420.  In  Pe;r// 
V.  Ashford  Ujiio7i  (1876),  34  L.  T.  579,  however,  certain  tolls  paid 
for  entrance  to  a  market  were  held  to  be  referable  to  the  occupation 
of  the  market-place  and  to  enhance  its  value  accordingly  on  the  ground, 
apparently,  that  under  the  peculiar  circumstances  of  the  case  it  was 
not  shown  that  the  tolls  were  referable  to  a  market  franchise. 

It  was  decided  in  several  early  cases  that  dues  receivable  by  the- 
grantee  of  a  lighthouse  from  passing  ships  could  not  be  treated  as  refer- 
able to  the  occupation  of  the  lighthouse,  so  as  to  be  rateable :  see  Hex 
V.  Coke  (1826)*  5  B.  &  C.  797,  29  R.  R.  408  and  the  case  there  cited; 
Bex  V.  Fowke  (1826),  5  B.  &  0.  814,  29  R.  R.  417.  In  Jferst^i/  Docks 
V.  Llaneilian  Overseers  (C.  A.  1884),  14  Q.  B.  D.  770,  .U  L.  J.  Q.  B. 
49,  52  L.  T.  118,  33  W.  R.  97,  it  was  held,  it  may  be  mentioned,  that 
a  lighthouse  belonging  to  the  Mersey  Docks  and  Harbour  Board  was 
not  rateable,  on  the  ground  that  under  the  statutes  affecting  it,  it  could 
not  jjioduce  am'  profit.  But  this  decision  was  disapproved  in  London 
County  Council  v.  Erith  Overseers,  Xo.  9,  p.  579,  ante.  And  in  Lfin- 
caster  Port  Comissioners  v.  Barroiv  in  Farness  Overseers.  1897,  1  Q. 
B.  166,  66  L.  J.  Q.  B.  90,  75  L.  T.  358,  it  was  held  that  although  on 
the  authority  of  the  cases  above  referred  to  the  dues  receivable  in  re- 
spect of  a  lighthouse  belonging  to  the  port  commissioners  could  not  be 
taken  into  account  in  assessing  the  lighthouse,  the  lighthouse  was 
nevertheless  assessable  at  a  substantial  sum,  and  the  opinion  was  ex- 
pressed that,  in  the  absence  of  i\,\\y  other  possible  measure,  the  basis  of 
assessment  must  be  the  structural  value  of  the  lighthouse. 

In  Reg.  v.  Salisbury  (Marqais  of)  (1838),  8  Ad.  &  El.  716,  3  N.  & 
P.  476,  7  L.  J.  M.  C.  110,  the  owner  and  occupier  of  a  bridge  who  was 
entitled  to  toll  traverse  in  respect  of  it,  was  held  to  be  rateable  for  tlie 
bridge  in  respect  of  the  toll;  but  it  seems  that  if  the  toll  had  been  held 
to  be  toll  thorough,  as  was  contended  on  behalf  of  the  owner  of  the 
bridge,  the  result  would  have  been  otherwise.  Statutory  bridge  tolls 
seem  always  to  hiive  been  recr.n-d' d  'viMi  )iit  tiuestion  as  referable  to-tlie 
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(iccini.ilioii   ul'   till-    bridge:   >iee   e.  (j.  Reg.  v.  Jlainiiiefs/nifh    Jirtdy  C". 
(.184f)),  15  Q.  B.  369,  18  L.  J.  M.  C.  85,  13  Jur.  190. 

Ill  Rty.  V.  ^^orth  &  South  Shields  Fernj  Co.  (1852),  lEl.  &B1.  140, 
22  L.  J.  ^[.  C.  9,  17  Jur.  181,  a  ferry  company,  with  statutory  powers 
to  inaintaiii  a  ferry  across  a  navigable  river,  to  provide  and  maintain 
a  laiuling  stage  on  each  side  of  the  river,  and  to  take  tolls  for  the  pas- 
sage iiverthe  ferry,  were  assessed  in  respect  of  one  of  the  landing  stages 
at  a  ;Mim  representing  half  the  value  of  the  tolls.  It  was  held  that  the 
tolls  were  not  so  referable  to  the  landing  stages  that  they  could  be  thus 
taken  as  the  measure  of  the  value,  and  that  the  valuation  should  have 
been  based  on  an  estimate  of  the  rent  obtainable  for  the  landing  stage, 
having  regard  to  its  being  available  as  a  landing  stage  for  the  ferry. 


Section  III.     Assessment  and  Remedies. 

No.  18.  —  HAERISON   v.  STICKNEY. 
(H.  L.  1848.) 

No  19.— WADDINGTON  v.  CITY  OF   LONDON  UNION 
(GUARDIANS). 

(EX.  CH.  1858.) 

IIULE. 

There  is  no  general  rule  of  law  prohibiting  a  retrospec- 
tive rate.  Where  a  rate  is  levied  under  the  powers  of  ;m 
Act  of  Parliament,  it  is  a  question  of  the  intention  of  tlie 
Legislature  whether  the  Act  expressly  or  impliedly  pro- 
hibits the  rate  being  levied  retrospectively. 

Harrison  v.  Stickney  and  others. 

li  II.  L.  Cas.  108- 1. '50. 

Hetroapecl'ire  Rate.  —  Statute. 

There  is  no  rule  of  law  which  prohibits  a  retrospective  rate.    lu  every  [lOS] 
case  of  rating  the  f|uestion  is,  whether  the  Act  under  which  a  rate  is 
made,  either   expressly   or  impliedly,   projiibits  such  rate  from  l)eing  retro- 
.spective. 

The  2  Will.  IV.  c.  .■)0  (public  local),  lor  draiiiin<r  the  lands  of  Iloldcnie.ss. 
ill  tlie  ilast  Uidiny  of  tlie  Comity  of  York,  contains  no  prohibition  against  a 
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ictrnsiK'ftivo  rate.  The  comniissioiu'r  iiiuler  that  Act  borrowed  money  (oii 
which  interest  became  due),  for  the  purposes  of  the  works  directed  by  tlu- 
Alt. 

Held,  tliat  a  rate  made  to  pay  oti"  tlie  debt  thus  incurred  was,  under  the 
jMOvisions  of  that  Act.  a  valid  rate. 

Thi.s  was  au  action  of  repleviu,  and  thu  plaiutifT  in  error  was 
the  plaintift"  below.  The  defeudant.s  avowed  under  the  authority 
of  the  Act  of  the  2  Will.  IV.  c.  50.  The  defendants  replied  dr 
iiijana,  and  the  question  was,  whether  the  distress  made  Ly  the 
tlefendants,  under  the  circumstances  hereinat'tei  nieiuioiied,  ^\a.s 
lawful. 

By  the  49th  section  of  this  Act  of  Parliament,  tlie  commis- 
sioner mentioned  in  it  was  authorised  to  enter  into  the  lands  and 
grounds  within  the  limits  of  the  said  Act,  and  to  adjudge  and 
determine  what  lands  should  be  deemed  and  taken  to  be  low  lands 
and  liable  to  contribute  to  the  expenses  of  the  drainage  thereof, 
and  to  cause  a  map  to  be  made  of  such  lands,  express - 
[*109]  ing  the  names  of  the  owners,  and  the  *quantities  in 
acres,  roods,  and  perches  of  the  same,  belonging  to  earh 
several  aiid  respective  owner.  The  determination  of  the  commis- 
sioner on  this  point  was  made  subject  to  an  appeal  to  the  Quailer 
Sessions  for  the  East  Riding  of  the  county  of  York,  which  apjieal 
was  to  be  made  within  a  time  therein  mentioned.  The  50th  sec- 
tion enacted,  that  "  after  the  expiration  of  the  time  for  making  the 
appeal,  and  after  any  alteration  was  made  consequent  upon  sueli 
appeal,  the  commissioner  should  and  might  proceed  to  assess,  tax, 
and  charge  all  the  low  lands  and  grounds,  and  the  owners  and 
occupiers  thereof,  with  such  gross  sum  and  sums  of  money  as  he 
.should  from  time  to  time  find  necessary  and  requisite  for  defray- 
ing the  charges  and  expenses  attending  the  obtaining  of  the  Act, 
and  canying  the  same  into  execution,  and  to  assess  and  rate  every 
owner  and  occupier  of  the  low  lands  and  grounds  by  an  acre  rate, 
with  such  .share,  part,  and  proportion  of  such  gross  sum  and  sums 
as  should  be  in  proportion  to  the  number  of  acres,  which  each  such 
owner  or  occupier  had  or  was  reputed  to  have  of  and  in  the  said  low 
lands  or  grounds. "  The  commissioner  was  to  give  twenty-one  days' 
notice  in  writing  of  such  tax  to  be  made,  and  of  the  time  appointed 
for  payment,  and,  in  case  of  neglect  to  pay  within  such  twenty- 
one  days,  he  was  authorised,  by  waiTant,  to  levy  tlie  sum  by 
<li.stress. 
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By  the  51st  section,  the  commissioner  and  certain  valuers  named 
in  the  Act  were  required  to  make  a  true  valuation  of  the  said  low 
lands  and  grounds  in  their  then  present  state ;  and  by  the  52nd 
section  the  said  commissioner  and  valuers  were  required,  as  soon 
as  in  the  judgment  of  the  commissioner  the  drainage  and  works 
necessary  for  effecting  the  same  were  perfected  and  com- 
pleted, again  to  view  and  make  *a  second  valuation  of  the  [*110] 
said  low  lands  and  grounds  in  their  drained  and  improved 
state. 

By  the  53rd  section,  when  and  as  soon  as  the  said  second  valua- 
tion was  completed,  so  that  the  real  improvement  of  the  lands  and 
grounds  belonging  to  each  owner  and  proprietor  by  means  of  the 
said  drainage  might  be  fully  ascertained,  by  a  comparative  view  of 
the  said  two  valuations,  the  commissioner  and  valuers  were  re- 
quired by  some  instrument  in  writing  under  their  hands,  to  set 
forth  the  names  of  all  the  owners  of  the  said  low  lands,  and  the 
quantity  of  acres  belonging  to  each,   and  the  improved  value  of 
such  lands,  and  in  and  by  the  same  instrument  to  proceed  to  tax 
the  said  lands  and  owners  according  and  in  proportion  to  the  im- 
proved value,  with  each  owner's  respective  quota  or  portion  of  the 
coits,  charges,  and  expenses  attending  the  obtaining  the  Act,  and 
cairying  the  same  into  execution,  up  to  the  time  of  the  complet- 
ing such  instrument.     And  in  case  the  quota  or  portion  of  any 
owner  as  so  assessed  and  taxed  should  exceed  the  sum  with  which 
such    owner   should   have   been    taxed  by  virtue  of  the  previous 
powers   and   authorities,   that   then   such  persons  should,   within 
twenty-one  days  after  notice  of  such  excess,  pay  the  same  to  tlie 
*i  commissioner,  and  in  case  of  default  in  payment  of  such  excess, 
i  the  commissioner  was  authorised  to  enfcjrce  payment  by  the  same 
iiiuans  as  other  taxes  were  therein  directed  to  be  recovered;  and  the 
1  commissioner  was  further  required  to  pay  and  apply  sucli  excess, 
I  when  paid  as  af(jresaid,  in  paying  and  refunding  to  such  other  of 
j  tlie  said  jirojnietors,    such  sum  as  they  had  paid  over  and  above 
j  what  was  their  respective  quotafi  and  proportions  as  assessed  and 
:  taxed  by  the  said  commissioner  and  valuers  sliould  amount 
;  unto,  and    in  case  the  moneys  *  which  should  be  raised   [*1II] 
i  for  such  excess  should  not  be  sufficient  to  refund  to  the  said 
last-mentioned  owners  what  they  should  have  overpaid,  then  such 
deficiency  should  be  made  good  to  them  out  of  the  next  assessment 
of  taxes  that  should  be  made  under  the  Act. 
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The  o5tli  section  provided,  that  after  the  hist-mentioned  asses.^- 
iiit'iit,  the  eoniuiissioner  .^liould  cease  to  he  a  rDiiiiiii.ssioiuM-,  and 
ilie  owners  of  the  said  hinds  were  authorised  to  u])it()int  tiustees 
tor  tlie  purpose  of  carrying  the  said  Act  and  certain  otlier  Acts 
therein  recited,  into  execution  ;  and  hy  the  57th  section  the  trus- 
tees were  authorised  thereafter  to  tax  the  owners  of  the  said  lands 
proportionately,  according  to  the  tenor  of  the  last  instrument,  witli 
such  further  sums  as  they  should  from  time  to  time  judge  necessary, 
for  defraying  the  expenses  of  repairing  and  maintaining  the  works, 
and  any  improvements  which  might  from  time  to  time  be  found 
necessary,  and  the  salaries  of  officers  and  other  incidental  causes. 

By  the  59tli  section  the  tenants  were  authorised  to  deduct  out  of 
their  rents  the  amounts  of  the  rates  paid  by  them ;  by  the  60th 
section  unoccupied  lands  were  to  remain  a  security  for  the  assess- 
ments; and  by  the  61st  section  tenants  for  life  were  enabled  to 
borrow  money  on  the  security  of  their  land. 

The  73rd  section  enacted,  that  no  order,  &c. ,  made  by  any  jus- 
tice, nor  any  bye-law,  rule,  order,  or  otlier  proceeding,  to  be  made 
or  had  by  or  before  the  said  commissioner,  by  virtue  of  the  powers 
granted  by  the  said  Act,  should  be  quashed  or  vacated  for  want  of 
form  only ;  and  the  78th  section  enacted,  that  where  any  distress 
should  be  made  for  any  sum  of  money  to  be  levied  by  vir- 
[*  112]  tue  of  the  Act,  the  distress  *  itself  shoidd  not  be  deemed 
unlawful  nor  the  parties  trespassers  on  account  of  any  de- 
fect or  want  of  form  in  the  summons,  conviction,  warrant  of  dis- 
tress, or  other  proceeding  relating  thereto,  nor  should  the  party 
distraining  be  deemed  a  trespasser  ah  initio  on  account  of  any 
irregularity  which  should  be  afterwards  committed,  Ijut  the  person 
aggrieved  by  such  irregularity  should  recover  full  compensation  for 
such  special  damage  by  an  action  on  the  case. 

The  commissioner  appointed  by  the  Act  was  William  Stickney, 
one  of  the  defendants,  and  he  and  two  other  persons,  Godfrey 
Park  and  Cornelius  Collett,  were  appointed,  by  the  Act  valuers; 
and  they  continued  to  fill  these  offices  until  the  completion  of  the 
drainage.  Soon  after  the  passing  of  the  Act,  Stickney  adjudged 
and  determined  what  lands  ought  to  be  deemed  and  taken  to  be 
low  lands,  and  after  the  time  limited  by  the  Act  for  the  appeal, 
he,  on  the  26th  of  November,  1833,  assessed  upon  each  owner  and 
occupier  an  acre  rate  of  £2  per  acre,  the  amount  of  which  rate  was 
£23,178  13s.  6d.     This  sum  was  fully  paid. 
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After  the  inakiug  and  completing  of  this  survey,  a  valuation  of 
the  lands  in  their  then  state  was  made.  The  commissioner  made 
jKi  further  gross  or  acre  tax,  but  opened  an  account  with  a  banker, 
and  borrowed  at  interest,  from  time  to  time,  such  sums  of  money 
as  he  alleged  were  nececsary. 

On  the  28th  October,  1837,  Stickney,  Park,  and  Collett,  by  an 
instrument  of  that  date,  which  recited  that,  in  the  judgment  of 
Stickney,  the  works  of  drainage  and  all  works  necessary  for  effect- 
ing the  same,  were  completed,  made  a  second  valuation  of  the  said 
low  lands  and  grounds,  according  to  their  then  improved  value,  in 
alleged  pursuance  of  the  52nd  section  of  the  Act. 

*  By  an  instrument  dated  the  12th  of  January,  1838,  [*  113] 
Stickney,  Park,  and  Collett  set  forth  the  names  of  the 
owners  ot  the  said  low  lands,  the  quantity  of  acres  belonging  to 
each,  and  the  improved  value  of  such  lands,  and  imposed  a  tax  on 
the  lands,  in  proportion  to  their  improved  value,  with  each  owner's 
portion  of  the  entire  costs  and  charges  incident  to  the  passing  of 
the  Act,  and  carrying  the  same  into  execution  up  to  the  date  of 
the  instrument. 

In  this  assessment  every  person  was  assessed  with  the  full 
amount  of  his  share  of  the  whole  expenditure,  according  to  the 
improved  value  of  his  land,  and  no  mention  was  made  or  credit 
given  for  the  previous  acre  tax.  No  owner  or  proprietor  had  over- 
paid by  the  acre  rate  his  quota  or  portion  of  the  expense  of  the 
drainage,  and  works  thereof,  and  there  was  consequently  no  excess, 
as  contemplated  by  the  53rd  section,  to  be  recovered,  distrained 
for,  or  paid  over.  The  sum  of  £88,027  10s.,  required  by  this 
assessment  to  be  raised,  included  all  the  money  borrowed,  and 
interest  upon  it,  to  the  amount  of  £7000  odd. 

By  a  notice  dated  the  24th  of  Januaiy,  1838,  the  said  William 
Stickney  gave  notice  to  the  plaintiff  that  he,  the  said  William 
Stickney,  and  the  said  valuers,  had  assessed  all  tlie  said  low  lands 
and  grounds,  cuntaining  in  the  whole  11,515a.  Ik.  29r. ,  with  the 
costs  and  charges  incident  to  and  attending  the  obtaining  the  said 
Act,  and  carrying  the  same  into  execution,  and  wliicli  amounted  to 
the  said  sum  of  £88,027  lO.s. ,  and  that  the  f/notfi  or  portion  tliereof 
payable  by  the  said  plaintiff  was  £5351  156-.  6d. ,  from  which  was 
to  l)e  deducted  the  sum  of  £1202  13s.  6d.,  being  the  gross  or  acrt- 
tax  which  had  been  previously  paid  in  respect  of  liis  lands, 
lenving  a  sum  of  £4149  2.s.  to  be  paid,    wliicli   *  lie,    the    [*ll4j 


rS4  RATING. 

No.  18.  —  HarriBon  v.  Stiokney,  2  H.  L.  Caa.  114-122. 


saiil  William  Sticknoy,  itidored  to  be  paid  tu  certain  baiikers^ 
on  tlu'  28tli  (lay  of  February,  1(S38.  The  money  in  qnestion  was 
duly  demanded,  and  not  being  paid,  a  distress  was  issued  for  it. 
and  then  this  replevin  was  brought.  The  cause  was  tried  before 
.Mr.  Justice  CoLERiixiE,  who  thought  that, the  commissioner  had 
no  right  to  make  the  rate  of  October,  1837,  and  that  the  dis- 
tress was  therefore  illegal.  The  defendants  tendered  a  bill  of 
exceptions  to  his  Lordship's  directions,  which  was  argued  before 
the  Court  of  Exchequer  Chamber,  which  overruled  the  judgment  of 
Mr.  Justice  Coleridge,  and  gave  judgment  for  a  venire  de  novo. 
The  plaintiff  then  brought  the  present  writ  of  error. 

The  arguments  were  heard  in  the  presence  of  the  following 
Judges  :  Lord  Chief  Ju.stice  Wilde,  Justices  Coleridge,  Coltman, 
Maule,  Cresswell,  and  Erle,  and  Barons  Parke,  Aldekson, 
EoLFE,  and  Platt. 

Mr.  Martin  and  Mr.  Crompton,  for  the  plaintiff  in  error.   .   .   . 

Sir    F.     Kelly    and     Mr.     Watson,     for    the     defendants    in 
error.   .   .   . 
[121]        Mr.  Martin,  in  reply. 

The  Lord  Chancellor  put  the  following  question  to  the 
Judges :  — 

"  Whether  the  plaintiff  in  error,  or  the  defendants  in  error,  are 
entitled  to  judgment  ? "  Time  was  given  them  to  consider  their 
answer. 

July  10,  1848.     Mr.  Baron  Pakke:  — 

In  answer  to  your  Lordship's  question,  whether  the  plaintiff  or 
defendants  in  error  are  entitled  to  judgment  on  the  bill  of  excep- 
tions in  this  case,  all  the  Judges  who  heard  the  argument  at  your 
Lordship's  bar  are  of  opinion  that  it  ought  to  be  in  favour  of  the 
defendants  in  error.  The  facts  stated  in  the  bill  of  exceptions, 
which  it  is  necessary  to  notice,  are  very  few. 

By  an  Act  of  Parliament  for  draining  and  improving  certain  low 
grounds  and  cars  in  Holderness,  and  which  received  the  Royal 
Assent  in  May,  1832,  the  defendant,  William  Stickney,  was 
appointed  commissioner  for  caiTying  it  into  executioii. 
[*  122]  and  *  Godfrey  Park  and  Cornelius  Collett  were  thereby 
appointed  valuers.  By  the  49th  section  of  that  Act  the 
commissioner  was  directed,  as  soon  as  conveniently  might  be,  to 
determine  what  lands  and  grounds  ought  to  l)e  deemed  low  land. 
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and  to  contribute  to  the  charges  of  the  drainage,  and  to  cause  a 
full  and  complete  map  or  plan  of  all  the  same  low  lands  and 
grounds  to  be  made,  expressing  the  names  of  the  several  owners, 
and  describing  the  quantities  in  acres,  roods,  and  perches,  of  all 
the  same  low  lands,  which  map  was  to  be  lodged  with  the  clerk 
of  the  commissioner,  and  a  duplicate  with  the  clerk  of  the  peace 
for  tae  East  liitling  of  Yorkshire.  Against  such  decision  of  the 
commissioner  any  landowner  might  appeal  within  a  certain  time. 
By  the  50tli  section,  the  commissioner  was  empowered,  after  the 
expiration  of  the  time  allowed  for  appeals,  to  proceed  to  assess, 
tax,  and  charge  all  and  singular  the  said  low  lands  and  grounds, 
and  the  owners  and  occupiers  thereof,  "  with  such  gross  sums  of 
money  as  he,  the  commissioner,  should  from  time  to  time  find 
necessary  and  requisite  for  defraying  the  charges  and  expenses 
incident  to  and  attending  the  obtaining  and  passing  of  that  Act, 
and  carrying  the  same  into  execution,  and  to  assess,  rate,  and 
charge  every  owner  and  occupier  of  the  said  low  lands  and  grounds 
by  an  acre  rate,  &c. "  By  the  51st  section,  the  commissioner  and 
valuers  were  directed,  as  soon  as  the  surveys  and  schedules  were 
completed,  to  make  a  true  and  perfect  valuation  of  all  the  low 
lands  and  grounds  in  their  then  state ;  and  by  the  52nd  section 
they  were  required,  as  soon  as  the  drainage  was  perfected,  again 
to  view  and  juake  a  second  valuation  of  all  the  said  lands  and 
grounds  to  be  drained  and  improved  by  virtue  of  that  Act  in  their 
then  state.  The  53rd  section  is  very  important ;  by  it 
the  commissioner  *  and  valuers  were  directed  to  ascertain  [*123] 
the  real  improvements  of  the  lands  belonging  to  each  pro- 
prietor, by  reference  to  the  two  valuations  before  mentioned,  and 
by  some  instruments  in  writing  to  show  how  much  each  owner's 
land  had  been  improved,  and  by  the  same  instrument  proceed  to 
assess,  tax,  and  charge  the  lands  and  grounds  of  all  and  every  such 
owners  and  proprietors,  according  and  in  proportion  to  such  im- 
proved value,  with  his,  her,  or  their  respective  qiwta  or  portion  of 
the  costs,  charges,  and  expenses  of  obtaining  the  Act  and  carrying 
the  same  into  execution  up  to  the  time  of  making,  executing,  and 
completing  such  instrument  and  taxation ;  and  in  case  the  quota  or 
portion  of  any  such  owner  or  proprietor,  so  to  be  assessed  and 
taxed  by  the  said  commissioner  and  valuers  as  aforesaid,  sliall 
exceed  the  sum  with  which  such  owner  or  proprietor  shall  have 
been  assessed  and  taxed  by  virtue  and  in  pursuance  of  the  powers 
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aiul  aiuhuritit-'s  liereinbet'oie  given  tt»  tlio  said  CDiiiniis-ioiKT  and 
valuer.-^,  tlien  such  pruprii'tor  nr  person  sw  iiik'ivsled  as  aToiesaid 
i^luiU,  within  twenty-one  days  after  notice,  in  writing  under  the 
hand  of  the  said  connni.ssioner,  of  sucli  excess  shall  lie  given  to 
liiin  or  her,  »S:c. ,  pay  the  same  excess  to  the  clerk,  receiver,  or 
collector  of  the  said  commissioner;  and  in  case  of  default  the 
commissioner  was  authorised  to  recover  and  enforce  payment  liy 
such  ways  and  means  as  any  other  assessments  or  taxes  are  therein 
ilii-ected  to  be  recovered.  (Sect.  50  had  previously  given  a  powci- 
to  distrain  for  the  acre  rate,  and  sect.  54  gave  such  powers  as  tc 
any  rate.)  The  53rd  section  then  specified  the  purposes  to  whirii 
the  taxes  so  levied  were  to  be  applied. 

The  commissioner  proceeded  duly  to  appoint  and  determine  what 

were  low  lands,  and  made  the  map  and  plan  and  schi'd- 
[*  124]  ules    as    directed    by   the    Act.      As    *  .soon    as  the  time 

allowed  for  appeals  had  elapsed,  the  commissioner  and 
valuers  made  a  perfect  valuation  of  the  lands  in  their  improved 
state.  The  commissioner  then  made  an  acre  rate  on  the  .whole  of 
the  low  lands,  which  was  levied.  He  afterwards  borrowed  money 
of  certain  bankers  at  Beverley  to  pay  the  expenses  of  the  drainage. 
and  made  no  other  rate  until  after  the  works  had  been  perfected 
and  completed.  The  commissioner  and  valuers  then  mad(^  a 
second  perfect  valuation  of  the  lands  in  their  improved  state,  and 
by  comparison  of  the  two  valuations,  ascertained  the  real  im- 
provement of  the  lands  of  each  proprietor,  and  then  assessed  and 
taxed  the  lands  of  each  proprietor  in  proportion  to  the  benefit  that 
he  had  received.  The  plaintif!"  was  on  this  principle  assessed  and 
taxed  at  £5351  155.  6fZ. ,  which  exceeded  the  siim  which  has  l)een 
already  paid  in  respect  of  his  lands  by  the  sum  oi'  £4149  '2s.  This 
latter  sum  was  duly  demanded  ;  and,  tlie  plaintill  not  having  paid 
it,  a  distress  warrant  was  granted  liy  the  commissioner  and  five 
trustees  appointed  under  the  5Gth  section  of  the  Act.  The  plain- 
tiff brought  an  action  of  replevin.  The  defendants  avowed  the 
taking  by  virtue  of  the  powers  given  by  the  statute.  The  learned 
Judge  who  tried  the  cause  ruled  that  the  commissioner  and  valuers 
had  no  power  to  make  and  levy  the  assessment  and  tax  in  ques- 
tion, and  that  the  plaintiff  was  entitled  to  recover,  to  which  direc- 
tion a  bill  of  exceptions  was  tendered ;  and  a  writ  of  error  having 
been  brought,  the  Court  of  Exchequer  Chamber  awarded  a  venire 
de  novo. 
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We  are  of  opinion  that  that  judgment  was  right.  The  material 
([iiestion  in  the  case  was,  whetlier  the  commissioner  mider  this  Act 
<if  Parliament  had  a  power  to  make  a  rate  to  reimburse 
t'xpenses,  or  a  retrospective  *  rate  ;  and  the  greater  part  of  [*  125] 
tlie  argument  for  the  plaintiff  in  error  was  devoted  to 
showing,  by  analogy  to  the  cases  of  poor-rates  and  other  rates 
inider  several  Acts  of  Parliament  which  were  referred  to,  that  he 
could  not  do  so.  From  these  cases  a  supposed  rule  of  law  was 
attempted  to  be  deduced,  that  there  could  be  no  retrospective  rate, 
•or  rate  for  paying  bygone  expenses. 

The  power  of  the  commissioner  depends  upon  the  construction 
of  this  particular  Act;  there  is  no  rule  of  law  which  prohibits  a 
retrospective  rate.  That  depends  upon  the  intention  of  the  Legis- 
lature, and  the  question  is,  whether  the  Act  under  which  each 
rate  is  made  does  so  expressly  or  impliedly.  We  are  of  opinion 
that  by  this  Act  the  largest  discretion  is  vested  in  the  commissioner, 
who  is,  no  doubt,  selected  by  the  parties  obtaining  the  Act  from 
the  confidence  they  repose  in  him  to  make  one  or  more  rates,  and 
at  such  time  or  times  as  he  may  think  fit,  and  for  expenses  in- 
curred and  to  be  incurred.  To  have  fixed  rates  for  a  small  or 
limited  amount,  at  particular  times,  might  have  been  very  incon- 
venient, troublesome  in  collection,  and  unnecessary  from  the  state 
of  the  works  then  going  on ;  to  fix  them  at  longer  intervals  might 
also  be  inconvenient.  To  avoid  such  inconveniences,  instead  of 
providing  that  rates  should  be  made  at  any  certain  time,  for  any 
certain  amount,"  or  within  certain .  limits  of  time  or  amount,  the 
parties  obtaining  the  private  Act  have  agreed  to  invest,  and  the 
Legislature  has  carried  that  agreement  into  effect  by  investing  the 
commissioner  with  the  absolute  discretion  to  make  rates  without 
any  appeal  for  the  abuse  of  it,  or  any  means  of  control,  except 
those  which  are  given  by  the  power  of  electing  another  com- 
missioner at  the  end  of  a  certain  time,  or  the  removal 
■■of  the  existing  commissioner  for  misconduct.  If  the  [*  126] 
parties  had  intended  to  fetter  this  absolute  discretion, 
they  have  themselves  to  blame  for  not  taking  proper  precautions 
against  the  abuse  of  the  unlimited  power,  ])y  suggesting  provi- 
sions for  that  purpose,  to  be  introduced  into  the  Act  of  Parliament. 
As  it  is,  the  whole  scheme  of  the  Act  shows  that  the  discretion  is 
unlimited,  including  the  power  of  making  one  or  more  rates,  and 
providing  money  beforehand  or  making  retrospective  rates.      The 
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HHh  section  n'(|uire.s  (lif  cuintiiissioncv  to  do  many  things  which 
wouhl  occasion  the  outhiy  of  a  huge  .sum  of  money  before  he  can 
be  in  a  conditiim  to  impose  any  rate  or  tax;  and  then  the  50th 
section  gives  liim  po\vcr  to  raise,  by  an  acre  rate,  sucli  sums  of 
money  as  he  (the  commissioner)  shall  from  time  to  time  find  nec- 
essary and  requisite  for  defraying  the  charges  and  expenses  incident 
to  obtaining  the  Act  and  carrying  it  into  execution.  Power  is 
therefore  given  to  raise  money  for  the  payment  of  expenses  already 
incurred,  and  the  time  of  raising  it  is  left  entirely  in  the  discre- 
tion of  the  commissioner;  and  giving  this  extensive  discretion  to 
the  commissioner  with  regard  to  the  sums  to  be  raised  and  the 
time  of  raising  them  is  quite  consistent  with  other  parts  of  the 
Act;  for  by  sect.  17  he  is  authorised  to  give  directions  for  the 
making  and  executing  all  works  that  he  shall  think  necessary,  and 
to  appoint  engineers,  surveyors,  collectors,  and  the  other  ofhcers, 
agents,  and  servants,  at  his  discretion,  and  to  pay  them  such  reason- 
able salaries  and  remunerations  as  he  shall  order  and  appoint.  In 
short,  the  owners  of  lands  to  be  improved  by  the  drainage  appear 
to  have  given  the  commissioner  unlimited  authority  to  execute  the 

objects  of  the  Act  in  such  manner  and  at  such  cost  as  he 
[*127]   thought  fit,  reserving  *  to  themselves  only  the  power  of 

electing  another  at  the  end  of  three  years,  or  (sects.  7  and 
9)  to  remove  him  at  any  time,  if  dissatisfied  with  his  conduct. 
But  whether  they  have  this  redress  or  not,  is  immaterial,  if  by  the 
Act  an  absolute  discretion  is  given.  By  the  exercise  of  that  dis- 
cretion they  are  bound  ;  and  the  propriety  of  its  exercise  cannot  be 
■ailed  in  question  in  this  action,  whatever  reason  there  may  be  to 
doubt  it.  The  Court  of  Exchequer  Chamber  recently  decided  a 
similar  point  as  to  a  rate  made  by  commissioners  of  sewers, 
who  are  "  to  cause  reparations  and  amendments  to  be  made,^ 
as  the  case  shall  require,  after  their  wisdom  and  discretion. " 
That  Court  held  that  after  the  commissioners  had  exercised 
their  discretion,  no  Court  of  law  in  which  an  action  was  brought 
for  anything  done  by  them  in  carrying  it  into  effect,  had  the 
power  to  question  or  review  the  exercise  of  that  discretion,  — 
that  it  must  be  assumed  to  be  correct  in  all  respects,  and  that 
the  plaintiff  would  not  be  permitted  to  complain  of  it  in  that 
action.  St.  Katherine's  Dock  Company  v.  Higgs,  16  L.  J.  Q.  B. 
377,  10  Q.  B.  641. 

It  seems  clear,   therefore,   that  when    the  works    necessarv  for 
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-effecting  tlie  intended  drainage  had  been  completed,  the  commis- 
sioner might  have  raised,  by  an  acre  rate,  the  whole  sum  for  which 
the  assessment  and  taxation  now  called  in  question  were  made 
(except,  perhaps,  the  expense  of  the  second  survey  and  valuation), 
and  having  so  raised  that  money,  might,  with  the  assistance  of 
the  valuers,  have  made  an  assessment  and  taxation  precisely  simi- 
hir  to  that  in  dispute,  and  have  thereby  compelled  those,  who  had 
not  by  the  acre  rate  been  compelled  to  pay  a  portion  of  the 
whole  expense  of  the  *  survey  and  valuation,  in  proportion  [*  128] 
to  the  benefit  that  they  had  received,  to  pay  the  difference. 
In  either  event,  the  sum  to  be  paid  by  the  plaintiff  would  have 
been  the  same;  and  it  is  a  mere  matter  of  form  whether  he  is  com- 
pelled to  pay  it  by  an  acre  rate,  or  by  the  rate  apportioning  the 
sums  paid  to  the  benefit  received,  or  part  by  one,  and  the  remain- 
der l>y  the  other.  And  it  seems  to  us,  that  when  the  drainage 
had  been  completed,  and  the  benefit  received  by  each  proprietor 
could  be  ascertained,  it  would  have  been  a  very  idle  proceeding  to 
make  and  levy  an  acre  rate  pressing  unequally  on  the  various  pro- 
prietors, because  not  in  proportion  to  the  benefit  received,  and  then 
to  raise  another  rate  merely  to  remedy  the  injustice  done  by  the 
former.  If,  therefore,  the  proceeding  of  the  commissioners,  in 
making  and  levying  the  rate  under  which  the  gouds  of  the  plain- 
tiff in  error  were  distrained,  had  not  been  strictly  regular,  we 
think  it  would  have  been  substantially  so,  and  a  sufficient  answer 
to  this  action.  P>ut  it  seems  to  us,  that  the  course  pursued  was 
strictly  within  the  53rd  section  of  the  Act,  in  the  case  which  has 
happened.  Before  the  drainage  works  were  commenced,  a  valua- 
tion was  made  of  the  lowlands  in  their  then  state;  when  tlie 
drainage  had  been  completed,  another  valuation  was  made  of  the 
.same  laiuls  in  their  then  state;  so  that  the  real  improvement  of 
the  lands  of  each  proprietor  was  ascertained.  The  commissioners 
and  valuers,  by  an  instrument  in  writing  under  their  hands,  set 
foilh  the  names  of  all  the  proprietors  of  the  low  grounds,  and  the 
nunibi'r  of  acres  belonging  to  each;  and  did  l)y  tin;  same  instru- 
ments assess,  tax,  and  charge  the  lands  and  grounds  of  all  and 
every  such  owners  and  proprietors,  according  and  in  ]iroi)ortion  to 
such  improved  value,  with  his,  her,  and  their  respective 
*  quota  or  portion  of  the  costs,  charges,  antl  expenses,  ['M'J'.)] 
incident  to  obtaining  the  A(;t  and  carrying  it  into  execu- 
tion, up  to  the  time  of  making  and  completing  that  instrument 
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ami  taxation.  The  iiiiota  and  portion  of  the  plaintilT  in  error  did 
not  exceed  the  sum  with  wliith  he  had  been  assessed  and  taxed,  in 
pursuance  of  the  power  to  raise  acre  rates.  Notice  of  that  excess 
was  duly  L^iven,  and  the  money  not  having  been  paid  within  the 
time  limited  by  the  Act,  it  was  levied  by  distress  under  a  warrant 
granted  by  the  commissioner,  as  directed  by  the  50th  section,  with 
reference  to  acre  rates;  whicli  mode  of  proceeding  is  also  made 
applicable  to  levying  the  rate  made  under  the  53rd  section.  The 
latter  part  of  this  section  specihes  the  purposes  to  which  the 
money,  when  received,  is  to  be  applied;  but  that  does  not  aflect 
tlie  regularity  of  the  proceeding  in  making  and  levying  the  rate. 
The  direction  of  the  statute,  as  to  the  application  of  the  mo)iey,  is 
merely,  that  to  those  who  have  already  paid  more  than  their  quota, 
the  excess  shall  be  refunded,  and  does  not  contain  any  enactment 
that  if  the  money  raised  is  not  expended  by  such  refunding,  it  may 
not  be  applied  to  the  payment  of  liabilities  incurred  for  the  drain- 
age works. 

We  are,  therefore,  of  opinion,  that  the  objections  made  to  the  rate 
in  question  fail ;  and  that  it  constitutes  a  good  defence  to  this 
action,  under  the  avowTy  and  cognisance  on  the  record ;  and,  con- 
sequently, that  on  the  bill  of  exceptions  the  defendants  in  error 
are  entitled  to  judgment,  and  that  a  venire  de  nova  ought  to  be 
awarded. 

The  Lord  Chancellor  (Lord  Cottenham)  :  — 

My  Lords,  this  case  was  argued  before  the  learned 
[*loO]  Judges,  and  there  has  been  *a  unanimous  opinion  of  the 
Judges  delivered  by  Mr.  Baron  Parke,  wdiich  enters  very 
fully  into  the  c^uestiou-  The  learned  Judges  came  to  a  conclu- 
sion, in  which,  after  having  carefully  considered  the  reasons  on 
which  that  conclusion  was  founded,  I  entirely  concur.  I  am  of 
opinion  that  the  judgment  ought  to  be  for  the  defendants  in  error, 
and  that  a  venire  de  novo  ought  to  be  awarded ;  and  I  therefore 
move,  that  the  judgment  of  the  Cot;rt  below  should  be  aflfirmed, 
with  costs. 

Lord  Brougham  :  — 

My  Lords,  I  considered  this  case  wdien  I  sat  here  for  my  noble 
and  learned  friend  some  weeks  ago;  and  I  entirely  agree  with  the 
unanimous  opinion  then  delivered  by  the  learned  Judges.      They 
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have  come  to  a  right  construction  of  the  statute,  and  we  oiiglit  t«> 
give  judgment  for  the  defendants  in  error. 

Jiulgiiunt  affirmed,  and  venire  de  novo  aioarded  ivitJi  costs. 

Waddington  and  others  v.  City  of  London  Union  (Guardians).     ♦ 

28  L.  J.  M.  C.  1 13-126  (s.  c.  El.  Bl.  &  EI.  370). 

Poor-Rate. —  Contribution  Order  by  Guardians  or  Overseers  to  pay  Old  [113] 
Debts.  —  Extraordinary   Charges  on  a   Union.  —  Collector.  —  Consoli- 
dated  Order,   1847,    Article  81.  —  Collection   of  Poor-Rates    Order,    1854, 
Article  6. 

Certain  debts,  accruing  chiefly  during  the  two  previous  years,  from  the 
guardians  of  a  union  to  tradesmen,  amounting  to  £23,000,  and  a  debt,  accru- 
ing during  several  years,  from  the  guardians  to  the  treasurer  of  the  union  by 
reason  of  their  overdrawing  their  account,  remained  unpaid  at  Christmas, 
1856,  through  the  frauds  and  embezzlements  of  the  collector  for  nine  parishes 
of  the  union  and  of  the  assistant  clerk  to  the  union.  The  collector  was  ap- 
pointed for  the  nine  parishes  by  the  guardians  of  the  union  (which  consisted, 
of  ninety-eight  parishes),  and  his  appointment  was  confiriiied  by  the  Poor- 
Law  Board.  He  collected  the  whole  of  the  rates  for  the  nine  parishes,  and 
was  ordered  by  the  guardians  to  pay  all  that  he  collected  to  the  treasurer  of 
the  union,  to  be  placed  by  the  clerk  of  the  union  to  the  credit  of  each  of  the 
nine  parishes  respectively.  By  collusion  between  the  collector  and  the  assis- 
tant clerk,  these  parishes  were  credited  in  the  union  ledger  with  lai-ge  sums 
for  rates  collected  by  the  collector,  but  which  were  never,  in  fact,  paid  over 
by  him  to  the  treasurer,  but  which  were  embezzled  by  the  collector.  The 
parochial  accounts  had  been  audited  up  to  September,  1856,  upon  false 
accounts  concocted  by  the  collector.  In  December,  1856,  the  collector  and 
assistant  clerk  absconded,  having  embezzled  £22,407  and  £3000  respectively, 
at  which  time  the  embezzlements  were  first  discovered.  A  call  or 
order  for  contributions  for  the  coming  half-year,  *  being  the  first  call  [*114] 
after  the  discovery,  was  made  by  the  guardians  on  each  of  the  parishes 
of  the  Union  in  February,  1857.  In  making  the  estimate  for  these  orders, 
under  Article  81  of  the  Consolidated  Order,  1847,  the  deficit  resulting  from 
the  frauds  and  embezzlements  was  treated  as  "  an  extraordinary  charge  '" 
upon  the  union,  and  thus  the  several  debts  above  mentioned  were  included  as 
chargeable  upon  the  funds  of  the  whole  union  ;  and,  assuming  them  to  be  so 
chargeable,  the  parish  of  S.  was  charged  in  the  order  made  upon  it  with  its 
proper  proportion.  The  parish  of  8.  was  not  one  of  the  nine  parishes,  and 
liad  paid  up  its  quota  charged  on  it  by  previous  orders  :  Held,  by  the  Court  of 
Queen's  Bench,  on  a  special  case  stated  between  the  parish  of  8.  and  the 
guardians  of  the  union,  that  the  debts  so  left  outstanding  were  "  extraordi- 
nary charges,  to  which  the  union  was  liable  in  the  coming  half-year,"  and  so 
were  within  the  power  conferred  on  the  guardians  by  Article  81  of  the  Con- 
solidated Order,  1847;  that  the  collector  was  the  officer  of  the  union,  and  not 
of  the  nine  parishes,  inasmuch  as  the  orders  of  the  guardians  to  liim  to  pay 
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..\ir  nil-  iiiuiiey  received  by  him  direct  to  the  treasurer  negatived  that  liis  duty 
wa.s  reguhited  by  Article  U  of  the  Collection  of  Poor-Kates  Order,  LS.M,  which 
ilirects  tlu-  collector  to  pay  over  weekly  to  the  overseers,  their  bankers,  or 
otherwise  under  the  direction  of  the  overseers  ;  and  therefore  that  the  parish 
of  S.  was  liable  to  pay  the  whole  amount  charged  upon  it,  ami  that  the  order 
u|*i>u  it  wa.s  valid. 

lUit  held,  by  the  Court  of  Exchequer  Chamber,  reversing  tlie  judgment  of 
the  Queen's  Bruch,  that  the  contribution  order  was  wholly  invalid,  as  it  was 
made  in  part  to  pay  old  debts;  thai  the  guardians  had  no  power  by  law  to 
make  a  retrospective  order,  nor  overseers  to  make  a  retrospective  poor-rate ; 
ami  that  these  old  debts  could  not  be  included  under  the  head  of  extraordi- 
nary charges,  as  that  term  must  be  limited  to  such  charges  as  were  legally 
chargeable  on  the  parishes 

Case  stated  without  pleadings. 

The  plaintiffs,  at  the  time  of  the  making  of  the  order  hereinafter 
mentioned,  were  the  churchwardens  and  overseers  of  the  poor  of 
tlie  parish  of  "Saint  Stephen,  Coleman  Street,"  in  the  city  of 
London,  which,  together  with  ninety-seven  other  parishes,  is  com- 
prised within  the  City  of  London  Union,  which  union  was  formed 
in  the  year  LS37,  under  the  4  &  5  Will.  IV.  c.  76  ("  The  Poor- 
Law  Amendment  Act "),  under  which  boards  of  guardians  have  been 
annually  elected,  and  have  entered  into  office  for  the  said  union. 
According  to  the  provisions  of  the  said  Act  the  Poor-Law  Com- 
missioners for  England  and  Wales  from  time  to  time  issued  rules, 
orders,  and  regulation.s.  A  copy  of  Glen's  Consolidated  and  other 
(Jrders  of  the  Poor-Law  Commissioners  and  of  the  Poor-Law  Board, 
&c. ,  accompanied  the  case,  and  was,  so  far  as  relates  to  the  rules, 
orders  and  regulations,  to  be  taken  to  form  part  of  the  case,  and 
referred  to,  if  necessary,  in  addition  to  the  articles  set  out. 

P.y  Articles  81  and  82  of  an  Order  of  the  24th  of  July,  1847, 
commonly  called  "The  Consolidated  Order,"  it  is  provided  and 
oidered  as  follows  :  — 

Article  81.  "  The  clerk  "  (meaning  the  clerk  to  the  guardians  — 
.'^ee  Art.  229)  "  shall,  four  weeks  at  least  before  the  25th  day  of 
March  and  the  29th  day  of  September,  respectively,  in  each  year, 
refer  to  and  ascertain  the  cost  to  each  parish  in  the  union  for  the 
maintenance  of  the  poor  and  other  separate  charges,  as  well  as  for 
the  common  charges  incurred  in  the  half  of  the  last  year  corre- 
sponding to  the  half-year  next  coming,  and  shall  estimate  and,  us 
near  as  may  be,  divide  amongst  the  parishes  any  e.xtraordinarv 
charges  to  which  the  union  maybe  liable  in  the  coniino-  lialf-veav. 
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and  lie  shall  also  estimate  the  probable  balance  due  to  or  from  the 
parish  at  the  end  of  the  current  half-year,  and  shall  then  prepare 
the  orders  on  the  several  parishes  for  the  sums  which,  upon  such 
computation,  it  shall  appear  necessary  for  them  to  contribute  to 
the  expenses  of  the  union  for  the  coming  half-year,  and  the  orders 
so  prepared  shall  be  laid  before  the  guardians  for  their  considera- 
tion three  weeks  at  least  before  the  expiration  of  the  current  half- 
year.  " 

Article  82.  "  The  guardians  shall  make  orders  on  the  overseers 
or  other  proper  authorities  of  every  parish  of  the  union  from  time 
to  time  for  the  payment  to  the  guardians  of  all  such  sums 
as  may  be  required  by  them  for  the  relief  of  the  poor  *of  [*  115] 
the  parish,  and  for  the  contribution  of  the  parish  to  the 
common  fund  of  the  union,  and  for  any  other  expenses  charge- 
al)le  by  the  guardians  on  the  parish ;  and  in  such  orders  the  con- 
tributions shall  be  directed  to  be  paid  in  one  sum  or  by  instalments, 
on  days  specified,  as  to  the  said  guardians  may  seem  fit. " 

[In  addition  to  the  above  articles,  the  following  articles  of  the 
Consolidated  Order,  1847,  were  referred  to  in  the  course  of  the 
argument :  — 

Article  41.  "  At  every  ordinary  meeting  the  guardians  shall 
duly  examine  the  treasurer's  account,  and  shall,  when  necessary, 
make  orders  on  the  overseers  or  other  proper  authorities  of  the 
several  parishes  in  the  union  for  providing  such  sums  as  may  be 
lawfully  required  by  the  guardians  on  account  of  the  respective 
parishes. " 

Article  202.  "  Duties  of  Clerk  No.  7.  —  To  ascertain,  before 
t'\'ery  ordinary  meeting  of  the  board,  the  balance  due  to  or  from 
the  union  in  account  with  the  treasurer,  and  to  enter  the  same  in 
the  minute-book. " 

And  of  the  Collection  of  Poor-Kates  Order  of  1854  :  — 

Article  6.  "  The  collector  shall  every  week  })ay  over  all  moneys 
collected  by  him,  or  in  his  hands  Ijelonging  to  the  parish,  to  the 
banker  whom  the  overseers  may  direct,  to  Ije  placed  to  the  account 
of  one  or  more  of  tlicm  ;  or  if  directed  by  one  of  the  overseers,  to 
the  treasurer  of  the  guardians  of  the  union,  in  payjuent  of  any 
order  from  such  guardians  then  due ;  or,  in  the  aljsence  of  any  such 
direction,  shall  pay  the  same  to  one  of  the  said  overseers  in  person  ; 
provided  that,  as  often  as  at  any  time  in  the  course  of  any  week 
the  sum  nv  sums  of  money  in  the  hands  of  such  collector  belonging 
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to  the  jiarish  sliall  togi'ther  cxix't'il  .ii7A),  lie  shall  f(»itluvitli  pay 
o\i'r  siu'li  sutii  or  sums  in  tlio  maimer  lioieinbefore  directed.  "] 

On  liio  I  Till  (if  Foliruary,  ]H~)7,  a  call  or  order  was  made, 
according  to  Form  (M. )  in  tiic  said  Consolidated  Order,  by  the 
then  j^nanlians  of  the  poor  of  the  said  union  \ipon  the  then  clmrch- 
uardi-ns  and  over.seers  of  the  poor  of  the  said  ]iarish  of  St.  Stephen, 
("olcman  Street,  as  follows  :  — 

"To  I\fessrs.  James  Waddington,  &c. ,  Vou  are  hereliy  ordered 
and  directed  to  pay  to  Samuel  Creorge  Smith,  Ks(|. ,  at  the  hanking- 
iiouse  of  Messrs.  Smith,  Tayne,  lK:  Smith,  No.  1,  Loml)aid  Street, 
in  the  city  of  London,  on  Ijcdialf  (.)!'  the  guaidian^  of  the  poor  of  the 
City  of  London  I'nion,  the  sum  of  £2800  from  the  poor-rates  of 
the  said  parish  of  St.  Stephen,  Coleman  Street,  towards  the  relief 
of  the  poor  thereof,  and  to  the  eontriliution  of  the  parish  to  the 
common-fund  of  the  union  and  such  other  ex[ienses  as  are  charge- 
able by  the  said  guardians  on  the  said  paiish,  such  sum  of  £2800 
to  be  paid  by  instalments,  at  the  times  and  in  manner  following," 
viz.,  by  four  instalments  of  £700  each,  on  the  20th  of  March, 
April,  June,  and  August,  ]857. 

Similar  orders  were  on  the  same  day  made  by  tlie  guardians  u]ion 
each  of  .the  other  parishes  comprised  within  the  union;  and  by 
the  aggregate  of  such'  orders  the  guardians  sought  to  raise,  and 
ordered  to  l)e  raised,  a  sum  of  £61,4:'>0  previously  to  the  29tl\  of 
Sef)tember  then  next. 

Before  the  making  of  the  order  of  the  17th  of  February,  1857, 
for  the  purposes  of  complying  witli  the  requirements  of  the  81st 
.section  of  the  Orders  of  the  Poor  Law  Commissioners,  the  then 
clerk  of  the  guardians  referied  t')  and  ascertained  the  cost  to  eacli 
parish  in  the  union  for  the  maintenance  of  the  ])oor  and  other  sc)'- 
arate  charges,  as  well  as  for  the  common  charges  incurred  in  the 
last  half-year,  corresponding  to  the  half-year  next  ensuing.  The 
•clerk  also  estimated  the  extraordinary  charges  to  which,  according 
to  his  view  (the  correctness  of  which  the  plaintifrs  disputed)  the 
union  would  bo  liable.  The  clerk,  in  liis  estimate  of  the  extraor- 
dinary charges  to  wdiich,  according  to  his  view,  the  union  would 
be  liable  in  the  ensuing  half-year,  included  the  amount  of  the 
•outstanding  debts  to  the  tradesmen  of  the  union,  and  the  advances 
made  by  the  treasurer  of  the  union,  and  not  repaid  to  him  as  here- 
inafter stated.  The  following, statement  was  prepared  by  him  of 
the  aggregate  am<nmt  required,  according  to  his  view,  for  those 
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purposes,  and  submitted  to  the  board  of  guardians.  [Then  fol- 
lowed an  abstract  of  tradesmen's  accounts  (with  the  dates  of  the 
Mvst  and  hast  item  in  each  bill)  for  articles  supplied,  chiefly 
during  the  years  1855  and  *  1856  (some  few  of  tlie  debts  [*116] 
having  been  incurred  in  previous  years),  down  to  Christ- 
miif^,  1856,  making  in  the  aggregate  £2.3,154  IT-s.  2d.;  after  which 
was  lidded] :  — 

.l)cl)ts  due  from   the  City  of  London    Union   to   tradcsnieii,    to 

Cln-istuias,  1856  (say) £23,000 

Balance  due  to  treasurer  to  Dec.  .31,  1856 4,200 

Estimated  expense  of  the  Union  to  Lad\^-day,  1857  (say)    .      .      15.000 

Making  a  total  of £42,200 

Towards  which  amount  there  is  the  avrear  of  llif  call  made  on 

the  2nd  of  September,  1856,  about £10,000 

Leaving  a  sum  of £.32,200 

Add  estimated  expenditure  from   l^ady-day,  1857,  to  Michael- 
mas, 18.57 £29,230 

£61,430 

Tt  is  admitted,  but  fo-r  the  purposes  of  this  case  only,  that  all 
tlie  sum  uf  £23,154  176\  '2d.  had  been  properly  incurred,  and  had 
not  been  paid  to  the  tradesmen,  and  that  the  treasurer,  who  was 
the  treasurer  of  the  union  named  in  the  said  orders,  and  had  been 
duly  appointed  as  such  in  pursuance  of  the  oixlers  of  the  Poor-Law 
Board,  had,  before  the  31st  of  December,  1856,  made  advances  to 
the  amount  of  £4200  to  the  guardians  of  the  union,  by  allowing 
them  to  overdraw  their  account  with  him  to  tiiat  extent,  and  that 
these  advances  had  not  been  replaced,  wliich  iiniount  is  the  sum 
i'litered  in  the  above  statement  as  "  bahmce  ih\i'  to  treasurer  to 
JJeeember  31,  1856;"  and  that  the  estimate  of  £15,000  for  the 
■expense  of  the  union  to  Lady-day,  1857,  and  the  estimate  of 
£29,230  for  expenditure  from  Lady-day,  1857,  to  Michaelmas, 
1857,  were  fair  and  reasonable  estimates. 

The  sum  of  £61,430  was  a])portioned  amongst  the  various 
jKirishcs  of  the  union  as  follows:  Kadi  pai-ish  was  sii])arately 
'•iiai'ocd  with  the  sum  re(iuired  by  the  guardians  for  the  relief  of 
iiic  pool-  iif  such  jiarish  for  the  period  specified,  and  the  residue  of 
tjie  slim  (if  £r)l,430  was  a])])ortioned  amongst  the  various  yiarishes 
■||'   tlio   iiiijiiii  ;is  llioir  estiiiiate<1   rateable  ooiitviliutidii  tu  the  com- 
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luou  fund  of  the  union,  and  otlier  expenses  assumed  to  be  cliarge- 
alilc  I'V  ilie  L;uanli;ui.s  (ui  the  ]>ai'ishes  respectively,  according  to  the 
|ir(>i)ortious  last  lixcd  by  tli(3  Poor-Law  Board,  in  pursuance  of  the 
•JStli  section  of  the  Poor-T/.nv  Anicndment  Act,  4  &  5  Will.  IV. 
c.  7<''.  .Vnd  till'  orders  wvie  pre[iaved  ])y  the  clerk  of  the  guardians 
according  to  such  computation  and  apportionment,  and  laid  before 
the  guardians  according  to  the  said  articles,  and  made  and  issued 
by  tlunu  accordingly.  To  this  apportionment,  tlie  plaintifl's 
object. 

The  plaintifl's  object  to  the  statement  or  estimate,  on  the  gronnd 
that  it  appears  by  the  dates,  which  are  admitted  to  l)e  correct,  that 
it  includes  alleged  debts,  which  had  been  accruing  for  several  pre- 
vious years,  and  that  the  alleged  debt  of  £4200  to  the  treasurer  had 
been  gradually  accruing  during  several  years  previously  to  the 
17th  of  Felaniary,  1857,  which  is  admitted  l)y  the  defendants. 

The  plaintiff's  fuither  object  to  this  statement  or  estimate,  on 
the  ground  that  such  alleged  debts,  or  a  portion  of  them,  ought 
to  have  been  paid  out  of  moneys  raised  by  calls  or  orders  previonsly 
made.  Such  non-payment,  in  fact,  arose  from  the  frauds  and 
endjezzlements  of  two  of  the  officers  of  the  union,  viz.,  Charles 
Guerrino-Manini  and  John  Paul. 

Charles  Guerrino  Manini  was,  on  the  16th  of  May,  184o, 
appointed  by  the  board  of  guardians  collector  for  nine  of  the  par- 
ishes of  the  union,  the  parish  of  St.  Stephen,  Coleman  Street,  net 
being  one  of  those  nine.  This  a]»pointment  was  duly  confirmed  by^ 
the  Poor-Law  Board ;  and  in  pursuance  of  an  order  of  the  Poor- 
Law  Board,  Manini  thereupon  entered  into  a  bend  with  two  sure- 
ties (from  whom  nothing  has  been  or  could  be  recovered),  in  tlie 
penal  sum  of  £500  to  the  board  of  guardians,  for  the  faithful  per- 
formance of  his  duties.  Manini  collected  the  whole  of  the  rates 
levied  for  the  relief  of  the  poor  in  such  nine  parishes.  His  orders. 
from  the  guardians  were,  to  pay  the  whole  amonnt  to  the  treasurer 
of  the  union,  to  be  placed  by  the  clerk  of  the  union  to  the  credit 
of  the  respective  nine  parishes  in  the  union  accounts,  the  parish 
officers  receiving  checks  from  time  to  time  from  the  board  of 
guardians,  for  moneys  required  by  them  for  parochial  payments 
not  connected  with  the  union.  Shortly  before  the  making  of  the 
order  or  call  of  the  17th  of  February,  1857,  Manini  had 
[*117]  absconded,  having  embezzled  from  the  *  money  so  col- 
lected by  him  for  the  rates  of  the  nine  parishes  large  sums 
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of  money,  amoimtiug,  as  has  since  been  ascertained,  to  £22,407 
Ss.  2d. 

John  Paul  had  been  duly  appointed,  and  was  tlio  assistant  clerk 
of  the  board  of  guardians.  Eeturns  were  laid  by  John  Paul  before 
tlie  board  of  guardians  weekly,  showing  that  large  sums  had  been 
paid  to  the  treasurer  by  Manini  on  account  of  the  said  several  nine 
parishes,  which  sums  were  carried  to  their  credit  in  the  union 
parochial  ledger,  the  greater  portion  of  wdiicli  amounts  never 
reached  the  treaurer's  hands,  but  were  in  fact  embezzled  by  Manini. 
The  returns  were  thus  false,  and  they  were  in  this  respect  false  to 
the  knowledge  of  l)oth  Manini  and  Paul,  and  Manini  and  Paul 
acted  in  concert  in  making  this  false  representation  by  means  of 
returns  so  laid  before  the  board  of  guardians. 

The  parochial  accounts  were  regularly  produced  to  the  district 
auditor,  signed  by  the  parish  officers;  but  these  accounts  were 
made  up  from  figures  and  returns  concocted  by  Manini,  and  handed 
by  him  to  the  parish  officers,  from  which  they  were  copied  into 
their  receipt  and  payment  book.  Thus  credits  were  given  for  large 
sums  which  never  reached  the  treasurer's  hands,  and  the  balance- 
sheets  of  the  overseers'  receipts  and  payments  were  signed  l)y  the 
auditor,  with  the  usual  memorandum  at  the  foot,  certifying  the 
balance  to  be  correct.  The  parochial  accounts  had  been  audited 
up  to  the  29tli  of  September,  1856.  These  fraudulent  entries  have 
been  published  in  the  annual  statement  of  accounts,  which  was 
printed  and  circulated  by  order  of  the  guardians,  up  to  Lady-day, 
1855. 

John  Paul  defrauded  the  union  of  various  sums  of  money, 
amounting  to  £3000  at  flie  least,  by  appropriating  to  his  own  use 
orders  or  checks  drawn  in  favour  of  tradesmen  of  the  union,  and 
which  were  entrusted  to  him  for  the  purpose  of  being  handed  by 
him  to  such  tradesmen,  and  which,  in  fact,  were  not  so  handed 
•  ivcr.  In  some  of  the  accounts  so  audited  and  published  as  afore- 
said, some  portions  of  the  del  its  included  in  the  statement  or  esti- 
mate of  the  clerk  of  tlie  guardians  were  entered  and  debited  as 
])aid,  and  the  accounts,  though  fi'audulcntly  concocted,  were  so 
audited  and  passed  as  correct,  and  acquiesced  in  by  all  parties. 

Manini  and  Paul  absconded  in  December,  1856.  The  former  has 
not  yet  been  apprehended.  The  latter  was  apprehended  and  con- 
victed of  felony,  and  sentenced  to  transportation. 

The  frauds  and  endiczzloments  aforesaid  were  first  discovered  in 
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December,  1856,  and  the  call  made  in  Februaiy,  1857,  was  the- 
first  call  made  after  such  discovery.  In  making  the  estimate  for 
such  call,  the  deficit  resultiiig  from  the  said  frauds  and  embezzle- 
ments was  treated  as  an  extraordinary  charge  upon  the  union ,  and 
so  the  several  debts  aforesaid  were  included  in  the  statement  or 
estimate  as  chargeable  upon  the  funds  of  the  whole  union.  And, 
assuming  that  they  were  so  chargeable,  the  parish  of  St.  Stephen, 
Coleman  Street,  was  charged  with  its  fair  proportion  by  the  order 
or  call  of  February,  1857,  and  the  amount  of  the  order  or  call  was 
on  that  assumption  correct. 

All  calls  or  orders  made  upon  the  parish  of  St.  Stephen,  Cole- 
man Street,  previously  to  the  making  of  the  call  or  order  of  the 
17th  of  February,  1857,  had,  previously  to  the  making  of  such  last- 
mentioned  call  or  order,  been  fully  paid  and  obeyed. 

The  parish  of  St.  Stephen,  Coleman  Street,  contains  upwards  of 
500  houses  or  tenements,  w^hich  were  separately  assessed  to  the 
rates  for  the  relief  of  the  poor  in  every  year  for  six  or  seven  years 
now  last  past,  during  which  last-mentioned  period  there  have  been 
various  changes  in  the  occupations  and  rateable  value  of  sncli 
houses  and  tenements.  Many  valuable  messuages,  tenements,  and 
premises, — which  were,  during  all  or  some  parts  of  the  years  in 
which  the  said  old  alleged  outstanding  debts  were  in  the  manner- 
stated  accruing,  chargeable  with  the  poor-rates,  and  of  which  the 
occupiers  were  during  such  years  or  parts  of  years  liable,  in  com- 
mon with  other  occupiers  of  premises  within  the  said  union,  to  be 
rated  and  assessed  to  the  poor-rates  of  the  several  parishes  com- 
prised therein,  and  were  well  able  so  to  contribute  rateably,  and 
did,  in  fact,  contribute  towards  the  payment  of.  the  expenses  in 
respect  of  which  the  said  old  alleged  outstanding  debts  accrued, 
—  were,  during  all  the  period  between  the  17th  of  Feb- 
[*118]  ruary,  *  1857,  and  the  29th  of  September,  1857,  pulled 
down  and  unoccupied  and  not  rateable  or  assessable  to  the 
l)Oor-rates,  or  liable  so  to  contribute ;  and  many  persons  have 
become  the  occupiers  of  tenements  within  the  said  parish  or  union 
since  the  old  outstanding  debts  respectively  accrued  and  became 
due,  who  would  not  have  been  liable  to  contribute  to  the  expenses 
in  respect  .of  which  such  debts  accrued  by  virtue  of  any  poor-rates 
made  previously  to  the  17th  of  February,  1857,  and  such  persons 
are  now  liable  to  be  respectively  assessed  to  the  poor-rates  of  par- 
ishes comprised  in  the  union,  and  will  thus  be  lial)le  to  contribute 
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towards  the  payment  of  such  old  outstanding  debts,  if  the  said  call 
or  order  of  the  17th  uf  February,  1857,  is  a  valid  and  legal  order, 
enforceable  for  the  amount  for  which  it  is  made. 

It  was  contended,  by  the  plaintiffs,  that  the  order  or  call  was 
altogether  bad  in  law  and  cannot  be  enforced;  and  that,  even  if 
good  as  to  any  part,  it  was  bad  and  cannot  be  enforced  for  such 
porti.jn  as  relates  to  the  qziota  of  the  parish  of  St.  Stephen,  Cole- 
man Street,  of  the  alleged  debts  included  in  the  statement  or 
estii.'iate  as  aforesaid. 

[Siinie  correspondence  between  the  parties  was  then  set  out, 
w]ii(,h  it  is  unnecessary  to  give.] 

The  questions  for  the  opinion  of  the  Court  were  :  first,  whether 
the  call  or  order  of  the  17th  of  February,  1857,  was  a  valid  and 
enforceable  call  or  order  for  the  whole,  or  for  any,  and  what,  por- 
tion of  the  sum  of  £2800.  Secondly,  whether  the  plaintiffs,  or 
the  churchwardens  and  overseers  for  the  time  being  of  the  parish  of 
St.  Stephen,  Coleman  Street,  were  liable  and  bound  in  law  to  pay 
any,  and  what,  portion  of  the  sum  of  £2800. 

If  the  Court  should  be  of  opinion  that  the  call  or  order  was  not 
valid  or  enforceable,  and  that  the  plaintiff's  were  not  liable  or 
bound  to  pay  any  portion  of  the  said  sum  of  £2800,  then  judg- 
ment was  to  be  entered  for  the  plaintiffs  for  the  sum  of  £5  5s. 

If  the  Court  should  be  of  opinion  that  the  call  or  order  was 
valid  and  enforceable,  or  that  the  plaintiff's,  or  the  churchwardens 
and  overseers  for  the  time  being  of  the  parish  of  St.  Stephen,  Cole- 
man Street,  were  liable  and  bound  in  law  to  pay  a  portion  of  the 
sum  of  £2800,  then  judgment  was  to  be  entered  for  the  defendants. 
The  sum,  if  any,  to  be  paid  by  the  plaintiffs,  or  by  the  church- 
wardens and  overseers  for  the  time  being  of  St.  Stephen,  Coleman 
Street,  was,  as  the  Court  should  direct,  to  be  fixed  either  by  the 
Court  or  by  such  arbitrator  as  the  Court  should  name,  upon  such 
principles  as  tlie  Court  should  lay  down,  with  costs  as  the  Court 
should  direct. 

Hawkins  (April  27),  for  the  plaintiffs.  —  The  order  in  question 
was  bad,  including,  as  it  did,  past  debts.  The  principle  estab- 
lished ever  since  the  43  Elizabeth  is,  that  a  rate  for  retrospective 
purposes  is  bad,  and  the  new  poor  law  (4  &  5  Will.  IV.  c.  76)  has 
introduced  no  new  principle,  and  has  in  no  degree  affected  the 
non-liability  to  pay  old  debts.  Thus,  sect.  2G,  wliicli  eniil)les  the 
creation  of  unions,  expressly  leaves  the  liability  of  ench  ])aris]i  dF 
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;i  1111  lull  to  iiiaiutain  its  own  poor  as  before,  and,  therefore,  each 
parisli  is  liable  for  that  only.  Sect.  38  points  out  the  way  the 
giianli;nis  of  a  union  are  to  be  constituted;  and  sect.  44  the  um  ih^ 
•  >f  giving  relief.  Sect.  15  puts  the  relief  of  the  poor  under  tic 
control  of  the  Commissioners,  who  are  to  make  rules  for  the  admin - 
istmtion  of  the  poor  laws;  but  there  is  no  cliange  in  the  princi])le 
of  ratiuii ;  and  these  rules  must  be  taken  to  be  in  accordance  with 
the  law,  and  interpreted  accordingly,  and  can  have  no  validity 
beyond  that.  Sect.  46  enables  the  Commissioners  to  direct  the 
guardians  of  parishes  and  unions  to  appoint  officers.  By  the  Con- 
solidated Order  made  by  the  Commissioners  on  the  24th  of  July, 
1847,  in  pursuance  of  the  Act,  Art.  41,  sixthly,  the  guardians  of 
the  union  are  to  make  orders  on  the  overseers  of  the  several  par- 
ishes for  providing  such  sums  as  may  be  lawfully  required  by  the 
guardians  on  account  of  the  respective  parishes.  By  Art.  81,  the 
clerk  of  the  union  is  to  estimate  as  near  as  may  be,  and  divide 
amongst  the  parishes  any  extraordinary  charges  to  which  the 
union  may  be  liable  during  the  coming  half-year ;  and  by  Art.  82, 
the  guardians  are  to  make  orders  on  the  officers  of  every  parish  foi 

the  payment  to  the  guardians  of  all  such  sums  required 
[*  1 19]   for  tlie  relief  of  the  poor  of  the  *  parish,  and  for  the  contri- 

butidn  of  the  parish  to  the  common  fund  of  the  union,  and 
for  any  other  expenses  chargeable  on  the  parish.  Thei?e  directions 
can  confer  no  new  power  on  the  guardians ;  and  where  is  any 
power  shown  T)y  law  to  charge  a  parish,  in  other  words,  to  cause  a 
parish  to  make  a  rate,  first,  for  past  debts  of  any  kind,  secondly, 
for  borrowed  money  :  for  such  is  the  nature  of  the  debt  due  to  the 
treasurer  bv  reason  of  his  allowing  the  guardians  to  overdraw  their 
account  ?  No  such  power  can  be  shown  anywheie.  The  expres- 
si(m  "extraordinary  charges,"  in  the  81st  Article,  can  only  be 
taken  to  mean  any  extraordinary  charges  which  may  legally  be 
made  beyond  the  usual  charges,  and  could  never  be  intended  to 
impose,  and,  indeed,  c(iuld  not  impose,  a  liability  on  ratepayer.'^ 
which  they  had  not  before.  The  effect  of  what  would  be  done 
under  the  present  order,  if  enforced,  is  the  same  in  principle  as  it 
A.,  being  the  owner  and  principal  occupier  of  the  Avhole  of  a  parish 
in  the  year  1850,  and  B.  in  the  year  1851,  and  no  rate  made  in 
either  of  those  years,  in  1852,  when  C.  has  become  the  owner  and 
occnpier,  a  rate  were  made  for  the  relief  of  the  poor  for  the  past 
two  years.     Is  C.  to  be  made  to  pay  ?     It  is  hardly  necessary  to 
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cite  authorities  to  show  that  a  rate  is  bad  for  retrospective  pur- 
poses.     Dicrrant  v.  Boys,  6  T.  E.  580,  is  an  early  authority.      In 
Rex  V.  Maulden,  8  B.  &  C.    78,  Lord  Tenteeden,  Ch.  J.,  points 
out   the    injustice    of    a    retrospective    order,    "  The    effect   of   a 
retrospective  order  is  to  bring  on  inhabitants  v/lio  ought  not  to 
bear  it  a  charge    incurred    during  a  former   period. "     Again,   in 
Rex  V.  Dursku,  5  Ad.  &  E.  10,  5  L.  J.    (N.  S.)  M.  C.  137,  Lord 
Denman,  Ch.  J. ,  says,  "  It  is  a  general  rule  with  respect  to  parish 
rates,   founded  on  obvious  principles  of  policy  and  justice,   that 
tlioy  are  not  to  be  made  retrospectively.      The  payers  being  a  fluct- 
uating body,  nothing,   generally  speaking,   is  more  just  or  more 
likely  to  conduce  to  economy,  than  to  hold  that  they  who  create  a 
charge  shall  themselves  bear  it. "     Rex  v.   Wavell,  1  Doug.  115,  is 
an  express  authority  that  a  rate  cannot  be  made  to  repay  borrowed 
money,   wliicli  the    balance  to  the  treasurer  is.      And  it  may  be 
observed,  that  the  41  Geo.  III.  c.  23,  s.  9,  enabling  an  overseer  to 
reimburse  himself  for  money  he  may  have  advanced  under  certain 
circumstances,  shows  that  but  for  this,  even  money  borrowed,  as 
it  were,  from  the  overseer  himself  could  not  be  repaid  out  of  a 
.subsequent  rate.     The  case  of   Wooclis  v.  Reed,  2  M.  &  W,  700,  6 
L.  J.  (N.  S.)M.  C.    105,   throws  light  on  what  is  meant  in  the 
81st  Article  by  "shall  estimate."     Lord  Abinger,   C.   B. ,    says, 
"  The  general  inconvenience  of  retrospective  rates  has  been  long 
known  and  recognised  in  Courts  of  law,  on  the  ground  that  suc- 
ceeding inhabitants  cannot  legitimately  be  made  to  pay  for  services 
of  which  their  predecessors  have  had  the  whole  benefit.      But  here, 
independently  of  that  general  rule,  the  Act  contains  words  which 
are  in  their  nature   prospective  only.     If   they  had  reference  to 
past  expenses  they  would  have  been  described  as  matter  of  calcula- 
tion, not  of   estimation ;   and  the  words  '  to   be   incurred  '  must 
necessarily  be  read  in  conjunction  with  the  word  '  estimate ;  '  — 
that  is,  to  be  incurred  after  the  estimate  is  made.      Can  we  lead 
the   words   '  to    be  incurred  '  as   meaning  '  whicli  have  l)een  in- 
curred '  ?     So  here,  the  guardians  are  '  to  estimate  as  near  as  may 
be  any  extraordinary  expenses  to  which  the  parish  may  be  liable;  ' 
not  'may  have  become  liable.'"     So  again,  Aldkh^on,  B. ,  says, 
"They  are  first  to  estimate  the  expenses,  and  tlien  to  impose  the 
rates."     Secondly,  the  parish  of  St.  Stephen  not  being  one  of  tlie 
nine  parishes  for  which  Manini  was  appointed,  cannot  Ik;  liabli;  to 
make  good  his  defalcation;  the  £22,000  was  money  collected  by 
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the  collector  for  the  nine  parishes,  and  it  never  was  paid  into  the 
"cneral  funds.  Moreover,  it  was  the  duty  of  the  overseers  of  the 
nine  parishes  to  see  that  Manini  paid  over  weekly  the  sums  col- 
lected by  him  to  their  bankers,  pursuant  to  the  Order  of  the  26th 
of  ;March,  1854,  Art.  6.  Lastly,  if  the  order  is  Ijad  for  part  it 
must  be  bad  altogether ;  the  parts  are  not  separable'. 

Pashley,  for  the  defendants.  —  It  is  a  fallacy  to  say  these  are  old 

or  past  debts.      The  tradesmen  can  recover  against  the  guardian.s 

of  the  union  by  the  5  &  6  Vict.  c.  57,  s.  16,  which  enables 

[*120]  them  to  sue  and  *be  sued  as  a  corporation,  and  the  debts 

are,  therefore,  existing  liabilities  of  the  union. 

[Lord  Campbell,  Ch.  J.  —  You  say  that  under  the  old  system 

you  had  to  look  when  the  debt  was  incurred,  but  now  merely  to 

existing  liabilities.      No  doubt  very  serious  inconvenience  used  to 

arise  before,  owing  to  the  non-liability  of  new  officers.] 

Yes.  This  is  an  extraordinary  expense,  which  arose  as  soon  as 
it  was  discovered  that  a  liability  supposed  to  have  been  discharged 
was  still  an  existing  liability  of  the  union.  In  Jones  v.  Johnson, 
7  Ex.  452,  21  L.  J.  M.  C.  102,  the  soundness  of  the  reasoning  in 
Woods  v.  Rees  was  questioned ;  and  it  was  said  "  to  be  incuiTcd  " 
might  well  apply,  not  to  the  time  of  passing  the  rate,  but  of  the 
passing  of  the  Act.  So  here,  "  may  be  liable  "  would  equally 
apply  to  any  future  time  after  the  rate  was  made.  Secondly,  the 
collector  was  the  servant  of  the  guardians ;  he  was  appointed  by 
them,  and  to  them  also  the  bond  was  given,  and  his  orders  w^ere 
to  pay  over  direct  to  the  treasurer  of  the  union  the  money  he 
collected. 

[Lord  Campbell,  Ch.  J.  —  You  say  the  nine  parishes  have  paid 
the  money  to  the  union.] 

Yes.  The  receipt  by  the  collector  was  the  receipt  of  the  union. 
Lastly,  as  to  the  money  advanced  by  the  treasurer,  the  guardians 
must  have  the  implied  power  of  borrowing  when  any  sudden 
emergency  finds  them  out  of  funds. 

Hawkins,  in  reply.  —  WaveWs  Case  and  Tawnifs  Case,  2 
Salk.  531,  show  that  there  is  no  authority  in  the  parish  officers 
to  repay  money  advanced,  and  therefore  the  guardians  cannot 
borrow. 

[Crompton,  J.  —By  Art.  202  of  the  Consolidated  Order,  No.  7, 
the  clerk  is  "  to  ascertain  before  every  ordinary  meeting  of  the 
board  the  balance  due  to  or  from  the  union  in  account  with  the 
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treasurer. "     How  can  anything  be  due  from  you  to  your  banker 
without  your  having  borrowed  ?] 

It  is  said,  by  the  other  side,  that  inasmuch  as  an  action  would 
lie  against  the  guardians,  therefore  the  order  is  valid ;  this  cannot 
be  the  criterion,  because  it  may  well  be  that  an  action  might  lie, 
and  yet  the  corporation  not  be  able  to  reimburse  themselves.  The 
collector  was  the  servant  of  the  nine  parishes  only.  The  appoint- 
ment of  a  paid  collector  is  under  the  7  &  8  Vict.  c.  101,  s.  62,  and 
must  be  by  the  guardians ;  but  his  duty  is  to  account  and  pay  over 
to  the  parish  officers,  and  is  regulated  by  Art.  6  of  the  Order  of 
March,  1854,  and  the  guardians  had  no  power  to  give  the  orders 
they  are  said  by  the  case  to  have  given.  Cur.  adv.  viilt. 

Lord  Campbell,  Ch.  J.,  now  (May  26)  delivered  the  judgment 
of  the  Court.  ^  —  In  this  case  certain  debts  due  from  the  guardians 
of  the  union  to  tradesmen,  amounting  to  £23,000,  and  a  debt  due 
from  them  to  the  treasurer  of  £4200,  by  reason  of  overdrawing 
their  account,  remained  unpaid  at  Christmas,  1856.  These  debts 
so  remained  by  reason  of  the  fmuds  and  embezzlements  of  Manini, 
a  collector  for  nine  parishes  of  the  union  of  ninety-eight  parishes, 
an\  of  Paul,  the  assistant  clerk  of  the  board  of  guardians.  The 
frauds  were  discovered  in  December,  1856,  and  by  the  call  in 
question,  in  February,  1857,  these  debts  are  provided  for;  and  so 
the  questions  are  raised,  whether  the  call  is  valid,  and  if  so, 
whether  the  plaintiffs  are  liable  for  the  whole  of  it? 

Our  answer  to  both  questions  is  in  the  affirmative. 

The  ol)jection  to  the  validity  is  founded  on  the  duty  of  each, 
union  and  parish  to  provide  funds  for  expenses  as  they  become 
due  :  so  that  retrospective  rating,  as  a  general  principle,  is  pro- 
hibited. But  this  general  principle  is  subject  to  exceptions;  and 
we  consider  the  present  case  to  be  an  exception.  The  debts,  when 
created,  were,  according  to  the  statement,  legally  binding,  and 
could  be  enforced  against  tlie  guardians  as  a  corporation,  and  that 
lialtility  continues,  unless  by  lapse  of  time  or  other  legal  bar  tlio 
riglit  has  been  defeated.  Substantially  the  debts  accrued  in  1855 
and  1856,  the  small  amount  in  1854  being  almost  immaterial. 
There  was  no  intentional  delay  on  the  part  of  the  parocliial 
authorities,  and  there  was  no  intentional  wrong  on  the  part  of 
the  creditors  who  delayed  the  enforcement  of  their  claims.      We 

^   Lord  CA.MrnKi.L,  Ch.  .1.,  Kim  ;:,  .!.,  ami  Cuompton,  J. 
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[*  ll!l]  see  no  ground  for  saying  that  the  debts  were  *  destroyed; 
and  it"  they  leniained  they  were  an  extraordinary  charge  to 
which  the  union  was  liable  in  the  coming  lialf-year,  and  so  witliin 
the  power  conferred  on  tlie  guardians  by  Art.  81  of  the  Order  of 
1847.  If  the  creditors  could  recover  their  debts  from  the  guar- 
dians, and  the  guardians  are  not  personally  liable,  the  call  is  the 
proper  source  of  payment. 

The  second  question  is,  whether  the  plaintiffs  are  liable  for  the 
whole  call :  that  is,  whether  they  are  liable  for  the  debts  caused 
by  the  defalcations  of  Maniui,  wImj  was  the  collector  for  nine 
parishes,  not  including  the  plaintiffs'  parish,  the  plaintiffs  contend- 
ing that  these  nine  parishes  ought  to  make  good  the  loss  occasioned 
by  their  officer.  But  the  answer  appears  to  depend  upon  the  point, 
whether  Manini  ought  to  be  considered  as  the  officer  of  those  par- 
ishes, or  as  the  officer  of  the  union;  and  we  are  of  opinion  that  he 
is  the  officer  of  the  union.  The  case  finds  that  he  was  appointed 
by  the  board  of  guardians,  and  ordered  by  them  to  pay  what  he 
collected  to  the  treasurer  of  the  union.  This  statement  negatives 
the  point  made  for  the  plaintiff s,  •  that  the  duty  of  Manini  was 
regulated  by  that  part  of  the  Order  of  1854,  Art.  6,  which  directs 
him  to  account  weekly  with  the  overseers,  or  w4th  the  treasurer 
under  the  order  of  the  overseers.  We,  therefore,  think  the  plain- 
tiffs liable  for  the  whole  call,  and  give  our  judgment  for  the 
defendants.  Judgment  for  the  defendants. 

The  defendants  appealed  to  the  Court  of  Exchequer  Chamber 
against  this  judgment.  The  case  was  argued,  before  Cockburn, 
Ch.  J.,  Martin,  B.,  Willes,  J.,  and  Watsox,  B.  (June  17),  by  :  — 

Watkin  Williams,  for  the  defendants. 

Pashley,  for  the  plaintiffs. 

Judgment  was  now  (November  3)  delivered  by  — 

Watsox,  B.  — This  is  an  appeal  from  the  judgment  of  the  Court 
of  Queen's  Bench  upon  a  special  case,  and  the  substantial  ques- 
tion is,  whether  an  order  for  the  payment  of  the  sum  of  £2800, 
inade  on  the  17th  of  February,  1857,  by  the  guardians  of  the  poor 
of  the  City  of  Loudon  Union,  upon  the  parish  of  St.  Stephen,  Cole- 
man Street,  purporting  to  be  an  order  made  under  the  authority 
of  Art.  82  of  the  Consolidated  Orders  of  the  Poor-Law  Commis- 
sioners, dated  the  24th  of  Julv,  1847,  was  a  valid  order. 
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The  City  of  London  Union  consists  of  ninety-eight  parishes,  of 
whicli  St.  Stephen,  Coleman  Street,  is  one.  Upon  the  17th  of 
Febrviary,  1857,  tlie  guardians  made  orders  upon  all  the  parishes 
of  the  union  for  tlie  payment  of  the  aggregate  sum  of  £61,430  to 
be  paid  by  them.  This  sum  was  composed  of  several  items,  viz., 
£23, 154,  outstanding  debts  ^  due  to  tradesmen  at  Christmas,  1856  ; 
£4200,  a  balance  due  to  the  treasurer  on  the  31st  of  December, 
1856  ;  £15,000,  the  estimated  expenses  of  the  union  to  Lady-day, 
1857;  and  £29,230,  the  estimated  expenses  from  Lady-day,  1857, 
to  Michaelmas,  1857;  the  two  latter  sums  are  admitted  to  be  fair 
and  reasonable  estimates.  The  debts  due  to  the  tradesmen  hud 
been  accruing  due  for  several  previous  years,  as  had  also  the  del)t 
due  to  the  treasurer.  The  non-payment  of  the  tradesmen's  bills 
arost?.  from  the  fraud  and  embezzlements  of  two  persons,  named 
Manini  and  Paul.  Manini  was  collector  for  nine  of  the  parishes 
of  the  union,  St.  Stephen,  Coleman  Street,  not  being  one.  He 
was  appointed  by  the  board  of  guardians  on  the  16th  of  May,  1843, 
and  his  appointment  was  confirmed  by  the  Poor- Law  Board.  He 
was  directed  by  the  guardians  to  pay  the  rates  received  by  him  to 
the  treasurer  of  the  union,  to  the  credit  of  the  respective  nine  par- 
isl«iS  in  the  union  accounts.  In  December,  1856,  Manini  al»- 
scanded,  having  embezzled  out  of  the  rates  collected  by  him  from 
the  parishes  of  wliich  he  was  collector,  £22,407.  His  sureties, 
which  were  to  the  amount  of  £500,  turn  out  worthless.  Paul  was 
an  assistant  clerk  of  the  board  of  guardians ;  he  also  absconded  in 
18156,  having  embezzled,  at  the  least,  £3000.  The  parochial 
accounts  liad  been  audited  up  to  September,  1856,  upon  false 
and  fraudulent  accounts,  concocted  l)y  Manini,  and  the 
*  fraudulent  entries  were  published  up  to  Lady-day,  1855.  [*  122] 
These  embezzlements  were  discovered  in  December,  1856; 
the  disputed  orders  were  made  in  February,  1857,  and  were  the 
first  orders  made  after  the  discovery.  The  clerk,  in  making  the 
estimates  directed  Ijy  Art.  81  of  tlie  Consolidated  Orders,  liad 
treated  the  deficit  resulting  from  the  embezzlement  and  the  debt 
due  to  the  treasurer  as  "  extraordinary  charges  "  chargeable  upon  tlie 
funds  of  the  whole  imion,  within  the  meaning  of  these  words  in 
tlie  81st  Article.      The  order  upon  St.  Stephen,  Coleman  Street, 

^  This  sum  was  estiniiitod  at    C23,000  These   corrections  are  iieces.sary  to  .show 

only.     There  was  also  deducted  from  the  liow  tiie  sum  of  .L'01,430  was  arrived  at  ; 

gross  estimate  the  sum  of  £10,000,  arrears  sr^e  ante,  ]>.  79.'j. 
of  a  call   tlien    in    pi'ocess  of  coUcction. 
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for  £2800,  was  the  }>roper  proportion  payable  by  tins  parish  if  tlic 
charge  of  £61, -430  upon  tlir  union  at  large  was  lawful. 

Tlie  case  sets  out  the  I'ollowing  important  jiarticular.s  ^vitll  iclci- 
enoe  to  8t.  Stephen,  Coleman  Street :  — 

■■  All  calls  or  orders  made  upon  the  said  parish  of  St.  Stephen, 
Tolcman  Street,  previously  to  the  making  of  the  said  call  or  order 
of  the  17th  of  February,  1857,  had,  previously  to  the  making  of 
such  last-mentioned  call  or  order,  been  fully  paid  and  obeyed. 

"  The  said  parish  contains  upwards  of  500  houses  or  tenements, 
which  were  separately  assessed  to. the  rates  for  the  relief  of  the 
poor  in  every  year  for  six  or  seven  years  now  last  past,  during 
which  last-mentioned  period  there  have  been  various  changes  in 
the  occupations  and  rateable  value  of  such  houses  and  tenements. 

"  Many  valuable  messuages,  tenements,  and  premises,  —  which 
were  during  all  or  some  parts  of  tlie  years  in  which  the  said  old 
alleged  outstanding  debts  were,  in  the  manner  stated,  accruing 
chargeable  with  the  poor-rates,  and  of  ^vhich  the  occupiers  were 
during  such  years  or  parts  of  years  liable,  in  common  with  other 
occupiers  of  premises  within  the  said  union,  to  be  rated  and  as- 
sessed to  the  poor-rates  of  the  several  parishes  comprised  therein, 
and  were  well  able  so  to  contribute  rateably,  and  did,  in  fact, 
contribute  towards  the  payment  of  the  expenses  in  respect  of  which 
the  said  old  alleged  outstanding  debts  accrued,  — were,  during  all 
the  period  between  the  17th  of  February,  1857,  and  the  29th  of 
September,  1857,  pulled  down  and  unoccupied  and  not  rateable  or 
assessable  to  the  poor-rates,  or  liable  so  to  contribute,  and  many 
persons  have  become  the  occupiers  of  tenements  within  the  said 
parish  or  union  since  the  said  old  outstanding  debts  respectively 
accrued  and  became  due  who  would  not  have  been  liable  to  con- 
tribute to  the  expenses  in  respect  of  which  such  debts  accrued  by 
virtue  of  any  poor-rate  made  previously  to  the  17th  of  February, 
1857,  and  such  persons  are  now  liable  to  be  respectively  assessed 
to  the  poor-rates  of  parishes  comprised  in  the  same  union,  and  will 
thus  be  liable  to  contribute  towards  the  payment  of  such  old  out- 
standing debts  if  the  said  call  or  order  of  the  17th  of  February, 
1857,  is  a  valid  and  lawful  order,  enforceable  for  the  amount  for 
which  it  is  made.  " 

For  the  purposes  of  this  case,  the  debts  outstanding  at  Christ- 
mas, 1856,  are  to  be  taken  as  properly  incurred  and  unpaid. 

The  Court  of  Queen's  Bench  gave  judgment,  that  the  order  was 
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n  valid  and  enforceable  one.      After  nmcli  consideration,  we  cannot 
concnr  in  that  judgment. 

The  orio'inal  legal  antliority  to  make  a  rate  for  the  relief  of  the 
poor  is  the  statute  -i'o  Eliz.  c.  2,  which  enacts  that  the  church- 
wardens and  overseers  of  a  parish  shall,  with  the  consent  of  two 
Justices,  raise,  weekly  or  otherwise,  by  taxation,  a  competent  sum 
for  the  relief  of  the  lame  and  other  poor,  and  for  putting  out  the 
poor  children  apprentices.  Upon  the  construction  of  this  statute 
it  has  been  uniformly  held  that  the  power  of  taxation  under  it  can 
be  exercised  to  meet  prospective  expenses  only,  and  that  it  is  not 
lawful  to  make  a  poor-rate  for  the  payment  of  a  past  debt.  Judges 
of  the  greatest  eminence  not  only  approved  of  this  construction  as 
correct  in  itself,  but  have  stated  that  in  their  opinion  this  con- 
struction is  founded  upon  principles  of  policy  and  justice :  of 
policy,  because  it  enables  the  poor-law  officers  to  deal  for  ready 
money  and  avoid  contracting  debts,  thereby  avoiding  a  great  temp- 
tation to  extravagance  and  waste ;  and  of  justice,  because,  so  far  as 
is  possible,  it  casts  upon  the  existing  ratepayers  the  burden  of  the 
poor  for  the  time  being,  and  protects  them  from  one  which  ought 
to  have  been  borne  by  their  predecesst)rs.  Tav:ny's  Case,  Bex  v. 
Wavdl,  and  Reev.  BiirsUy.  And  it  may  be  observed  that 
an  Act  of  Parliament  (41  Geo.  TIT.  c.  23,  *  s.  9)  seems  to  [*  12.3] 
have  been  required  to  authorise  a  retrospective  rate  to  be 
made  for  certain  purposes  therein  particularly  specified.  This 
was  also  the  rule  of  the  common  law.  In  Fcirlar  v.  Chesterton, 
2  Moore,  P.  C.  330,  it  was  decided  by  the  Judicial  Committee  of 
the  Privy  Council  that  a  church-rate  (a  rate  at  common  law) 
which  included  a  sum  for  the  payment  of  a  debt  previously  con- 
tracted, was  unlawful,  and  vitiated  the  entire  rate.  In  the  judg- 
ment it  is  stated  that  the  rate,  being  made  for  a  sum  avowedly 
larger  than  would  otherwise  be  necessary,  with  a  view  to  enable 
tlie  churchwardens,  out  of  the  moneys  levied,  to  pay  olf  the  debts 
incurred  in  former  years,  was  excessive  and  therefore  illegal. 
Tlie  case  of  Jiex  v.  The  Churchwardens  of  Bradford,  12  East,  5,"), 
is  to  the  same  eU'ect.  There  is  no  doubt  tliat  the  Legislature  may 
authorise  a  rate  for  the  payment  of  a  past  debt.  An  instance  of 
this  will  be  found  in  the  case  of  Harrison  v.  Stichiieij,  2  H.  L. 
Cas.  108  (p.  779,  ante),  where  it  was  decided  tliat  a  drainage  rate 
to  pay  a  del)t  previously  incurred  was  legal.  Lord  Wensleydale, 
in  delivering  the  opinion  of  the  Judges,  stated,  that  the  question 
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depemlocl  upon  the  intention  of  the  Legislature  and  the  construc- 
tion of  the  Act  of  Parlinnient,  and  that  it  was  whether  the  Act 
under  wliich  the  rate  was  made  either  expressly  oi  impliedly  pro- 
hihited  a  retrospective  rate. 

Tlie  real  (piestion  in  the  present  case,  therefore,  is,  whether  l.y 
the  late  Poor-Law  Legislation,  the  law  as  to  the  making  a  poor- 
rate  for  the  payment  of  past  debts  has  been  altered ;  and  it  was 
contended,  l)y  the  learned  counsel  for  the  defandants,  that  such 
an  alteration  had  been  effected  by  an  order  of  the  Poor-Law  Com- 
missioners, dated  the  24th  of  July,  1847,  called  "  The  Consolidated 
Order,"  Arts.  81  and  82  (page  33  of  Mr.  Glen\s  book).  To  main- 
t^ain  this  contention,  two  propositions  must  be  estaljlished.  First, 
that  the  Legislature  has  conferred  upon  the  Poor-Law  Commis- 
sioners authority  to  make  a  rule  or  order  authorising  the  board  of 
guardians  to  impose  a  charge  for  the  payment  of  a  past  debt  con- 
tracted for  the  ordinary  relief  of  the  poor,  viz.,  for  meat  and  bread 
for  their  sustenance ;  and  secondly,  that  they  have  exercised  such 
authority.  In  our  opinion  neither  proposition  can  be  maintained. 
The  new  Poor-Law  Act,  4  &  5  Will.  TV.  c.  76,  is  the  statute 
which  authorised  the  appointment  of  the  Poor-Law  Commissioners 
and  enabled  parishes  to  be  formed  into  unions,  to  be  governed  by 
boards  of  guardians;  and  the  42nd  section  was  what  was  relied 
upon  by  the  learned  counsel  for  the  defendants  as  authorising  the 
Poor-Law  Commissioners  to  make  a  rule  authorising  the  board  of 
guardians  to  impose  the  present  charge.  It  is  quite  clear  that  the 
42nd  section  gives  no  such  power.  It  authorises  the  Commis- 
sioners to  make  rules  to  be  enforced  at  tlie  workhouse  for  its  gov- 
ernment and  preservation  of  good  order,  and  as  to  the  nature  and 
amount  of  relief  to  be  given  and  the  labour  exacted  from  the  poor ; 
but  there  is  nothing  to  be  found  in  it  giving  any  authority  to  the 
Commissioners  to  authorise  a  charge  to  be  imposed  to  which  the 
ratepayers  were  not  previously  liable.  The  principal  authority  of 
the  Commissioners  is  given  them  by  the  15th  section,  which  con- 
fers upon  them  the  direction  and  control  of  the  administration  of 
relief  to  the  poor,  according  to  the  existing  laws  or  such  laws  as 
shall  be  in  force  for  the  time  being ;  and  for  executing  these 
powers  they  are  authorised  to  make  and  issue  rules  and  orders. 
But  no  enactment  was  cited  to  us,  nor  have  we  met  with  one 
which  at  all  indicated  that  it  was  the  intention  of  the  Legislature 
to  authorise  the  Poor-Law  T'ommissioners,   eitlier  dirertly  or  by 
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^lelegation  to  boards  of  guardians,  to  impose  upon  the  ratepayers 
a  charge  for  the  payment  of  a  debt  previously  contracted  for  the 
ordinary  relief  of  tlie  poor.  The  law  upon  this  point  seems  to 
remain  as  before,  without  alteration. 

Some  sections  were  referred  to  in  various  Acts  of  Parliament 
upon  the  subject,  showing  that  it  was  contemplated  that  a  debt 
might  be  due  to  the  treasurer.  We  think  any  inference  to  be 
drawn  from  them  is  much  too  remote  and  weak  to  satisfy  the 
well-known  settled  rule  of  law,  that  every  rate  or  charge  upon 
the  subject  must  be  imposed  by  clear  and  unambiguous 
*  words.  Demi  v.  Diamond,  4  B.  &  C.  245,  and  Wrough-  [*124] 
ton  V.  Titrllr,  11  M.  &  W.  567,  13  L.  J.  Ex.  57.  It  was 
also  pointed  out,  that  certain  debts  were  specially  recognised  and 
provided  for,  viz.,  by  the  24th  and  25th  sections  of  the  4  &  5 
Will.  IV.  c.  76.  We  think  that  any  inference  to  be  drawn  from 
these  provisions  is  rather  against  the  power  of  the  Poor-Law  Com- 
missioners (ir  board  of  guardians  to  authorise  what  would  substan- 
tially be  a  retrospective  rate.  It  is  the  same  inference  as  that 
aiforded  by  the  statute  41  Geo.  III.  c.  22,  before  referred  to. 

But,  secondly,  even  supposing  that  the  Poor-Law  Commissioners 
have  power  to  make  such  a  rule  or  order,  we  think  they  did  not 
exercise  it  by  the  81st  and  S2nd  Articles  of  the  Consolidated  Orders. 
These  articles  are  contained  under  the  heading  of  "  Orders  for  Con- 
tribution and  Payment. "  Py  the  26th  section  of  the  Poor-Law 
Act,  after  enabling  parishes  to  be  united  into  unions,  it  is  pro- 
viili'il  that,  notwithstanding  their  union,  each  of  the  parishes  shall 
l)e  se[tarately  chargeable  and  liable  to  defray  the  expenses  of  its 
own  poor.  The  81st  Article  was  obviously  iramed  to  meet  the 
consequences  of  this  enactment.  It  orders,  '''  tliat  tlu'  clerk  of  each 
union  shall,  four  weeks  at  least,  before  the  25tli  of  March  and 
the  29th  of  September,  respectively,  in  each  year,  ascertain  the 
cost  to  each  parish  in  the  unic-n  for  the  maintenance  of  its  poor 
and  other  separate  charges,  as  well  as  for  the  common  cliarges  in- 
curred in  the  half  of  tlie  last  year  corresponding  to  the  lialf-year 
next  coming,  and  sliall  estimate  and,  as  near  as  nmy  lu",  dividi' 
amongst  the  parishes  any  '  extracirdinary  charges'  to  which  the 
miion  may  be  liabh^  in  the  coming  half-year;  and  shall  (Ikmi  ]nv- 
\r,uv.  the  orders  on  the  several  parishes  for  tlu^  sums  winch,  upon 
such  computation,' it  sliall  appear  necessary  for  them  to  contribute 
to  the  expenses  of  the  unir)n  for  the  coming  half-year.  "     Tlu^  clevk 
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is,  ihoivfoiv,  to  ascertain,  first,  the  cost  to  each  parish  for  the  maiii- 
tenauoe  of  its  poor  for  a  past  period,  whicli  hy  tlie  'iOth  section  i.^^ 
a  separate  charge  ;  secoudly,  the  other  separate  chaiges  f(^r  tlie  sanu- 
period;  thirdly,  the  common  cliarges,  that  is,  the  charges  men 
tioned  in  the  28th  section,  whicli  make  np  the  common  fnnd,  sucli 
as  for  the  building  or  repairing  of  the  workhouse,  the  payment  of 
the  officers  of  the  union,  and  the  other  expenses  to  be  incurred  for 
the  common  use,  or  on  the  common  account  of  all  the  parishes,  and 
thereby  he  is  to  estimate  and  divide  amongst  the  parishes  any  ex- 
traordinary charges  to  which  the  union  may  be  liable  in  the  coming 
half-year.  We  think,  that  the  "  extraordinary  ciiarges  "  in  the  81st 
Article  are  lawful  charges  other  than  the  ordinary  ones,  and  for 
which  the  parishes  of  the  union  are  bound  by  law  to  provide  by 
the  rates,  in  order  to  comply  with  and  give  obedience  to  the  order 
of  the  guardians  directed  by  the  82nd  Article  —  such  as  any 
charges  specially  imposed  upon  the  rates  for  the  payment  of  debts 
or  the  interest  of  debts  or  otherwise,  and  not  charges  for  which  a 
rate  cannot  be  lawfully  made  —  for  instance,  in  the  abstract  of  the 
items  which  make  up  the  sum  of  £61,430  (the  amount  to  be  raised 
by  the  rate  upon  all  the  parishes  of  the  union),  the  first  is  £2336 
15s.  9d.,  due  to  the  butcher  for  meat  supplied  from  the  24th  of 
June,  1856,  to  the  27th  of  December,  1856,  and,  altogether,  there 
are  items  amounting  to  £23,000  for  debts  due  to  tradesmen  at 
Christmas,  1856.  We  have  already  stated,  that  in  our  judgment 
a  poor-rate  cannot  be  lawfully  made  in  1857  to  pay  these  deljt,^ : 
and  we  therefore  think  they  are  not  extraordinary  charges  within 
the  true  meaning  of  the  81st  Article;  and  in  this  we  differ  hom 
the  Court  of  Queen's  Bench.  The  82nd  Article  seems  to  us  t<> 
confirm  our  view  upon  this  point.  By  it  the  guardians  are  directed 
to  make  the  order  upon  the  proper  authorities  of  the  parish,  for  the 
payment  of  such  sum  as  may  be  required  for  the  relief  of  the  poor, 
for  the  contribution  of  the  parish  to  the  common  fund  of  the  union, 
or  for  any  other  expenses  chargeable  by  the  guardians  on  the 
parish,  — that  is,  legally  chargeable  ;  and  as  we  have  already  said, 
we  think  past  debts  are  not  so  chargeable,  and  therefore*  could  not 
be  lawfully  included  in  the  account  upon  which  the  order  of  the 
17th  of  February,  1857,  was  founded.      For  these  reasons  we  are 

of  opinion  that  the  aggregate  sum  of  £61,430  imposed 
[*125]    upon    the   *  entire   union    (of   which    the   sum  of   £2800, 

ordered  to  be  paid  by  the  parish  of  St.  Stephen,  Coleman 
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Street,  was  an  ali(Uiot  part)  was  excessive,  and  according  to  the 
'■use  of  Farlar  v.  Chesterton,  the  entire  order  was  thereby  rendered 
illegal.  The  order  is  to  pay  an  entire  sum  of  £2800  ;  the  parish 
auth(jrities  have  no  means  of  apportioning  it. 

Another  argument  was  also  addressed  to  us,  to  which  much 
consideration  is  due.  It  was  argued,  that  whatever  the  law  might 
liave  been  before  the  new  Poor-Law  Act,  the  matter  was  now 
altered.  Before  then,  the  overseers  of  the  poor  were  not  a  corpo- 
ration, and  if  they  thought  fit  to  contract  debts,,  they  were  person- 
ally lial)le,  and  must  themselves  take  the  consequence ;  but  that 
now  the  guardians  of  the  poor  are  corporations  by  virtue  of  the  5 
&  6  "Will.  IV.  c.  69,  s.  7,  and  were  enabled  to  have  and  hold 
property  both  real  and  personal,  liy  virtue  of  the  5  &  6  Vict.  c. 
51,  s.  16;  that  if  their  creditors  sue  them  and  obtain  judgment, 
tliey  can  take  the  property  of  the  corporation  in  execution  and  sell 
it,  which  must  be  replaced  by  other  property  purchased  by  funds 
obtained  from  prospective  rates;  that  this  might  go  on  from  time 
to  time  by  successive  executions  upon  successively  acquired  prop- 
erty, until  the  entire  debt  of  £27,200  was  levied;  and  that  it 
would  be  therefore  preferable  to  permit  a  rate  to  be  made  at  once  to 
pay  their  debts  than  have  them  levied  by  successive  executions, 
probably  extending  over  many  years.  We  are  not  insensible  to 
the  argument,  and  if  the  legal  consequences  be  as  surmised,  there 
would  undoubtedly  be  a  very  great  evil,  but  we  do  not  think  tluit 
thi.5,  however  great,  would  justify  a  Court  of  law  in  departing  from 
the  construction  of  the  Statute  of  Elizabeth,  which  has  l)een  acted 
upon  for  upwards  of  200  years.  It  is  for  the  Legislature  and  iiot  a 
Court  of  law  to  provide  the  remedy,  if  one  be  required.  But  the 
evil  is  not  altogether  on  one  side.  There  is  possibly  one  quite  as 
great  upon  the  other.  If  the  judgment  of  the  Coui't  nf  Queen's 
Bench  be  correct,  the  c(jnsequence  would  be,  that  all  Ijonrds  uf 
guardians  in  the  kingdom  might  contract  debts  to  any  amount  and 
extending  over  any  number  of  years  (in  the  present  case,  the  debt 
for  butcher's  meat  alone  is  £2oo6,  and  for  bread  and  Hour  £3219), 
and  if  their  officers  and  servants  who  were  entrusted  with  money 
wherewith  to  pay  them  then  embezzled  it,  it  would  be  competent 
for  the  guardians  to  make  orders  upon  the  parishes,  and  com])el 
ratepayers  who  had  already  provided  funds  for  the  purpose  to  pay 
a  second  time;  and  not  merely  this,  but  compel  individuals,  who 
v.cie  not  li;il)le  at  all,  nevertheless  to  provide  funds  and  pay  for 
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the  support  and  maintenance  of  poor  for  whom  they  were  not  by 
law  liable  to  provide.  This  would  be  the  inevitable  consequence 
of  the  judgment  of  the  Court  of  Queen's  Bench,  and  the  portion  of 
the  ease  above  set  out  exemplities  it.  It  was  said,  that  upon  a 
judgment  being  obtained  against  the  guardians,  the  (,'ourt  of 
Ci)ueen's  Bench  would  by  mandaimos  compel  the  making  a  rate  to 
pay  it.  We  apprehend  this  is  not  so;  the  party  obtaining  the 
judgment  would  be  left  to  the  ordinary  executions,  and  if  we  are 
right  in  our  view,  the  Court  of  Queen's  Bench  has  no  power  to  do 
.so.  It  has  no  power  to  order  the  making  an  illegal  rate.  We 
wish  it  to  be  distinctly  understood,  that  in  this  judgment  we 
express  no  opinion  as  to  the  liability  of  the  board  of  guardians  to 
actions  at  the  suit  of  the  tradesmen,  or  that  their  })roperty  ma}'  be 
taken  in  execution  upon  judgments  obtained  against  them. 

Another  objection  was  taken  by  the  learned  counstl  for  the  par- 
ish of  vSt.  Stephen,  Coleman  Street,  which  is  entitled  to  much 
consideration.  The  collector  Maniui  was  appointed  by  the  guar- 
dians, who,  no  doubt,  represent  the  entire  union,  but  by  order 
of  the  Poor-Law  Board,  dated  the  16th  of  March,  1854,  Art.  6 
(page  282  of  Glen's  Orders),  the  collector  is  every  week  to  pay  the 
moneys  collected  by  him  to  the  bankers  whom  the  overseers  may 
direct,  to  be  placed  to  their  account,  or  if  directed  by  one  of  the 
overseers  to  the  treasurer  of  the  guardians,  in  payment  of  any  order 
from  such  guardians  then  due,  or  in  the  absence  of  any  such  dnec- 
tion,  shall  pay  the  same  to  one  of  the  overseers  in  person,  anrl  in 
the  event  of  the  collector  having  at  any  time  in  the  course  of  any 

week  £50  in  his  hands,  he  is  to  pay  it  over  forthwith  as 
[^  126]   above  directed.      It  is  stated  in  the  case  that  Manini  *  was 

ordered  by  the  guardians  to  pay  the  amount  collected  by 
him  to  the  treasurer.  This  seems  not  to  be  in  compliance  with  the 
above  order.  The  objection  taken  was,  that  it  was  the  duty  of 
the  overseers  of  the  nine  parishes  fpr  which  Manini  was  collector 
to  have  taken  care  that  Manini  complied  with  the  6th  Article  of  the 
Orders  of  the  Poor-Law  Board  of  the  16th  of  March,  1854,  and 
that  the  loss  consequent  u])on  this  defect  cannot  lawfully  be  cast 
upon  the  other  parishes  of  the  union.  We  think  this  objection 
entitled  to  great  weight;  but  it  becomes  unnecessary  to  come  to  a 
decision  on  this  point,  as,  for  the  reasons  before  given,  v.e  consider 
the  call  or  order  for  the  £2800  upon  the  parish  of  St.  Stephen. 
Coleman  Street,  invalid,  and  not  enforceable.     We  cannot  separate 
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the  good  part  from  the  bad,  and  as  it  is  bad  in  part,  it  is  in  our 
opinion  bad  altogether. 

It  is  right  to  allude  to  some  decisions,  of  which  the  cases  of  Rex 
V.  Carpenter,  6  Ad.  &  E.  794,  and  Reg.  v.  Read,  13  Q.  B.  524, 
1 8  L.  J.  ]\I.  C.  1 64,  are  instances.  In  the  former  case,  under  the 
uiirhority  of  an  Act  of  Parliament,  a  sum  of  money  was  borrowed 
and  charged  upon  the  poor-rates.  The  Court  of  Queen's  Bench 
issued  a  mandamus  commanding  it  to  be  paid.  This,  no  doubt, 
wav!  right.  In  fact,  the  Act  of  Parliament  directly  authorised  a 
retrospective  rate  for  the  purpose  of  paying  the  debt.  There  are 
several  cases  of  a  similar  kind  to  be  found  in  the  Eeports.  The 
case  of  Reg.  v.  Read  arose  on  the  disallowance  by  an  auditor  of 
sums  paid  to  an  attorney  for  costs.  We  think  that  judgment  is 
substantially  in  accordance  with  ours.  It  is  certainly  no  author- 
ity that  a  poor-rate  can  be  made  in  1857  for  the  payment  of  a 
butcher's  bill  contracted  for  the  sustenance  of  the  paupers  in  1856, 
which  is  the  real  point  in  the  present  case.  It  was  urged,  that  the 
proper  tribunal  before  whom  the  objection  to  tlie  order  was  to  be 
taken  was  the  auditor ;  we,  however,  think  that  upon  the  principle 
of  the  case  of  Farlar  v.   Chesterton,  the  order  was  void  ah  initio. 

The  judgment  of  the  Court  of  Queen's  Bench  must,  therefore, 
be  reversed ;  and  in  answer  to  the  questions  proposed  in  the  case, 
we  state  —  First,  that  the  call  or  order  of  the  17th  of  February, 
1857,  is  not  valid  or  enforceable  for  the  sum  of  £2800  or  any 
portion  of  it;  secondly,  that  the  parish  officers  of  St.  Stephen, 
Coleman  Street,  are  not  liable  or  bound  in  law  to  pay  this  sum,  or 
any  portion  of  it,  under  this  order.  We  direct  that  each  party 
shall  bear  their  own  costs.  Judgment  reversed. 

ENGLISH   NOTES. 

The  doctrine  that  tlie  poor-rate,  generally  speaking,  must  not  he 
made  retrospectively,  i*s,  as  aj)pears  from  the  principal  cases,  perfectly 
established.  The  doctrine,  moreover,  undoubtedly  applies /;?•////.« /«cii'(? 
to  other  rates,  though  of  course  the  levy  of  retrospective  rates  may  be 
expressly  or,  as  appears  from  the  first  of  the  principal  cases,  iinplied Iv- 
an thorised  by  statute. 

In  Attorney-General  \ .  Church  (18G4),  2  Hem.  &  M.  GOT,  the  opinion 
was  expressed  by  Wood,  V.-C,  that  the  doctrine  is  inapplicable  to 
rates  which  are  limited  in  amount ;  but  the  statute  on  which  that  casi; 
turned  was  peculiar,  and   it  may  be  doubted  whether  any  such  general 
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t'Xi-cptioii  from  the  doctrine  exists.  Tliis  question  is  likely  to  arise 
willi  reference  to  })ari.sli  councils,  whose  rating  |)(j\vers  are  strictlv 
limited:  si-e  56  &  57  Vict.  c.  73,  s.  11. 

The  doctrine  is  not  at  all  full}'' developed,  and  it  seems  impossilde,  in 
the  present  state  nf  the  authorities,  to  state  it  with  any  accuracy,  or  to 
state  at  all  fully  what  its  conseiiuences  are. 

A  rule  that  may  perhaps  be  regarded  as  one  aspect  of  the  doc^trine  is 
that  it  is  almost  always  ultra  vires  of  a  local  authority  to  borrow  mone}', 
even  for  the  shortest  period,  except  in  pursuance  of  express  statutory 
authority:  see  Reg.  v.  Reed  (C.  A.  1880),  5  Q.  B.  D.  483,  49  L.  J.  Q.  B. 
600,  42  L.  T.  835,  28  W.  11.  787,  where  the  decision  of  an  auditor  disal- 
lowing interest  paid  by  a  school  board  on  au  overdraft  on  their  bankers 
was  upheld  ;  cf.  also  Gunllffe,  Brooks  &  Co.  v.  Blaekhuni  Benefit  Build- 
oKj  Society  (1884),  9  App".  Cas.  857,  54  L.  J.  Ch.  37G,  52  L.  T.  225,  33 
W.  R.  309,  where  it  was  held  that  any  overdraft  on  bankers  is  a  bor- 
rowing of  mone}-. 

In  the  case  of  the  poor-rate,  the  doctrine  applies  in  two  ways.  In 
the  first  place  it  applies  to  the  actual  levy  of  the  rate  by  the  overseers; 
secondly,  it  applies  to  the  issue  of  precepts  to  the  overseers  by  various 
authorities  who,  like  boards  of  guardians,  obtain  their  funds  out  of  the 
poor-rate.  But  in  neither  case  has  the  doctrine  been  applied  with  ab- 
solute strictness.  Indeed,  the  business  of  local  authorities  could  hardly 
be  conducted  were  it  to  be  applied  wnth  absolute  strictness,  as  such 
authorities  must,  in  the  nature  of  things,  from  time  to  time,  incur  ex- 
penses, and  heavy  expenses,  which  could  not  have  been  foreseen.  And 
it  has  more  than  once  been  laid  down  that  the  doctrine  must  be  applied 
with  some  latitude.  See,  e.  g.,  per  PATXKSoisr,  J.,  in  Jones  v.  Johnson 
(Ex.  Ch.  1852),  7  Ex.  452,  21  L.  J.  M.C.  102,  cited  p.  816,  post;  and 
per  Denmax,  J.,  in  Stratton  v.  Metropolitan  Board  of  Works  (1874), 
L.  R.  10  C.  P.  76,  44  L.  J.  M.  C.  33,  31  L.  T.  689,  23  W.  R.  447,  cited 
p.  820,  2^ost. 

As  regards  the  levy  of  the  poor-i'ate  by  the  overseers,  it  has  always 
been  considered  that  overseers  are  justified  in  levying  rates  retrospec- 
tively to  recoup  themselves  money's  they  have  actually  expended  out  of 
their  own  pockets  on  matters  [)roperly  payablfe  out  of  the  poor-rate : 
see  Beg.  v.  Read,  infra.  And  by  the  Poor  Relief  Act  1743  (17  Geo.  II. 
c.  .38,  s.  11),  and  the  Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61,  s.  29),  jn-ovisions  have  been  made  for  the  reim- 
bursement by  the  overseers  of  exi^'uses  paid  by  their  predecessors  out 
of  their  own  moneys. 

In  Reg.  V.  Read  (1849),  13  Q.  B.  524,  18  L.  J.  M.  C.  164,  13  Jur. 
789,  attorneys  were  employed  by  the  overseers  of  a  parish  during 
1844-45  and  1845-46  in  parochial  business.     Some  of  the  business  ran 
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cuiitinuously  from  one  yeax"  into  the  otlierj  but  the  gx'eater  part  was 
done  and  concluded  within  1844-^5  and  1845-46,  respectively.  In  the 
parish  it  was  the  custom  to  make  rates  half-yearly  in  January  and  July 
or  August.  In  August,  1846,  the  attorneys  delivered  their  bill,  not 
liaving  previously  delivered  any  bill  or  demanded  or  received  any  pay- 
ment. The  overseers  of  1846-47  paid  the  whole  sum,  and  charged  it  in 
their  accounts.  The  auditor  disallowed  part  of  the  charge,  namel}',  £49 
for  business  done  in  the  year  ending  March,  1845,  and  £201  for  business 
done  partly  between  March  25,  1845,  and  January  1,  1846,  and  i)artly 
between  the  end  of  1845  and  March,  1846,  on  the  ground  that  the  rates 
had  been  charged  with  these  sums  retrospectively.  The  overseers  leav- 
ing olhce  in  March,  1845,  handed  over  £457  out  of  the  rates  of  their  year, 
to  tlieir  successors,  and  left  an  amount  uncollected,  much  exceeding  the 
attorneys'  costs  then  due.  The  overseers  of  1845-46  handed  over  £11 
and  left  an  amount  uncollected  also  much  exceeding  the  costs  then  due. 
The  overseers  of  1846-47  collected  as  much  of  the  outstanding  rates  as, 
with  the  sum  handed  over,  exceeded  the  aggregate  of  the  costs  due. 
The  sum  so  collected  they  applied  to  current  expenses;  but  made  a  rate 
at  the  end  of  Jul}'.  1846,  out  of  which  they  paid  the  bill  of  costs.  It 
was  held  that  the  £49  was  rightly  disallowed;  but  the  disallowance  as 
to  the  £201  pounds  was  quashed. 

As  to  the  degree  of  latitude  to  be  allowed  in  the  case  of  precepts 
issued  to  the  overseers  by  other  authorities,  the  decisions  are  vague. 

In  the  case  of  boards  of  guardians,  the  matter  is  now  very  largely 
regulated  by  the  Poor-Law  (Payment  of  Debts)  Act,  1859  (22  &  23 
Vict.  0.  49),  which  was  passed  shortly  after,  and  no  doubt  in  consequence 
of,  the  decision  in  the  second  of  the  principal  cases.  By  that  Act,  as  it 
ias  been  interpreted  {Baker  v.  Blllericay  Union  (1863),  2  H.  »&  C.  642, 
33  L.  J.  M.  C.  40,  9  L.  T.  486,  13  W.  K.  11,  and  see  also  West  Ham 
Union  v.  *S'^.  Matthew,  Bethnal  Green,  Overseers,  1896,  A.  C.  477,  65 
L.  J.  M.  C.  201,  75  L.  T.  286;  Manchester,  Sheffield,  &  Lincolnshire 
Railwaj  Co.  v.  Boncaster  Union,  C.  A.  1897,  1  Q.  B.  117,  6()  L.  J.  Q.  B. 
75,  75  L.  T.  472,  45  W.  R.  82),  a  short  period  of  limitation  has  been  in- 
troduced for  the  recovery  of  debts  due  from  a  board  of  giiurdians,  sjtecial 
provisions  being  made  with  reference  to  loans,  litigated  claims,  and 
bills  of  cost5;  and  it  has  been  further  provided  (22  &  2.'5  Vict.  c.  49,  s.  6) 
that  "  no  call  or  order  for  contribution  made  by  any  guardians,  nor  any 
poor-rate  made  to  meet  such  call  or  order,  shall  be  deemed  to  be  illegal 
on  the  ground  that  the  same  is  made  to  provide  for  any  debt,  claim,  or 
demand,  the  payment  whereof  is  authorised  by  this  Act,  or  on  (he 
ground  that  the  said  call  or  order  for  contribution  includes  a  balanro 
due  from  any  parish  or  parishes  at  the  time  when  the  half-yearly  ac- 
counts are  made  up  and  balanced  as  aforesaid:   I'rovidcd   always,  that 
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wlii'ii  tlu'  ftiiul  out  (if  wliioli  anv  such  (k'bt,  claim,  or  (loiiuuid  sIkhiM 
have  hi'fu  tlischarijiHl  shall  have  bi'i'ii  already  i)aid  by  any  [>arish  to  the 
board  of  guardians  of  any  union,  and  shall  not  have  boon  applied  for 
tliat  purjiose,  any  fuiid>  which  may  be  required  to  be  again  lontrilmted 
to  discharge  such  debt,  claim,  or  demand,  shall  be  levied  on  each  parish 
in  the  union  in  proportion  to  the  rateable  value  of  each  such  i)arish."' 
As  to  the  construction  of  this  section,  see  Citij  of  London  Union  v.Acocks- 
(18G0),  8  C.  B.  (N.  S.)  TOO,  8  W.  K  608;  Caistor  Union  v.  North 
Kelseij  Overseers  (1890),  59  L.  J.  M.  C.  102,  62  L.  T.  731. 

In  Woods  V.  Reed  (1837),  2  M.  &  W.  777,  46  E.  E.  761,  a  precept  of 
the  council  of  a  borough  under  the  Municipal  Corporations  Acts  then 
in  force  was  held  to  be  bad  on  the  ground  that  it  was  made  to  meet  ex- 
penditure already  incurred.  Scarcely  anything  appears  in  the  report  of 
the  case  as  to  the  nature  of  the  expenditure  or  the  circumstances  under 
which  it  was  incurred,  and  the  case  seems  to  have  been  argued  and  de- 
cided on  the  broad  question  whether  such  a  precept  could  be  made  re- 
trospectively. Subsequentl}',  however,  some  latitude  was  allowed  with 
reference  to  the  precepts  of  municipal  corporations.  In  -Tones  v.  JuJui- 
son  (Ex.  Ch.  1852),  7  Ex.  452,  21  L.  J.  M.  C.  102,  16  Jur.  840,  it  was 
held  that  a  precept  of  a  borough  council  was  not  retrospective  where  the 
estimate  on  which  it  was  based  included  three  and  a  half  years  compen- 
sation to  an  ex-clerk  of  the  borough,  and  a  considerable  sum  for  law  ex- 
penses, on  the  ground  that  the  compensation  to  the  clerk  had  been  the 
subject  of  litigation  which  was  still  pending  when  the  precept  was  made, 
and  that  the  law  expenses  were  not  payable  till  the  bill  of  costs  was 
delivered.  In  the  course  of  delivering  the  judgment  of  the  Court, 
l^ATTESON,  J.,  said:  "Some  latitude  must,  we  think,  be  allowed;  and 
particularly  in  cases  of  litigation  the  council  may  be  justified  in  treating 
the  expenses  as  expenses  not  actually  incurred  before  the  delivery  of 
the  solicitors'  bill."  Now,  under  the  Municipal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50,  s.  144  (3)),  it  is  expressly  provided  that  the  borough 
rate,  that  is  to  say,  the  precepts  of  the  corj^oration,  may  be  made  retro- 
spectively in  order  to  raise  money  for  the  payment  of  charges  and 
expenses  incurred,  or  which  have  come  in  course  of  payment,  at  any 
time  within  six  months  before  the  making  of  the  rate.  As  to  the 
meaning  of  such  a  provision,  reference  may  be  made  to  the  cases  cited 
below  with  reference  to  somewhat  similar  provisions  in  the  Public 
Health  Acts. 

In  Beff.  V.  Bedlington  Overseers  (1884),  48  J.  P.  486,  the  overseers 
were  required  by  a  provision  in  an  Act  confirming  a  Provisional  Order, 
whereby  the  parish  was  detached  from  the  district  of  a  local  board,  to 
contribute  annually  out  of  the  poor-rate  towards  paying  off  a  loan  bor- 
rowed by  the  board  before  the  detachment  of  the  parish.     They  failed 
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so  to  contribute  for  several  years;  and  a  niandaiuus  requiring  them  to 
contribute  the  whole  amount  in  arrear,  and  to  levy  a  rate  for  the  purpose, 
was  refused  on  the  ground  that  the  rate  would  have  been  retrospective. 

In  Reg.  v.  Leigh  Rural  District  Council  (C.  A.),  1898,  1  Q.  B.  8oG, 
07  L.  J.  Q.  B.  562,  78  L.  T.  604,  46  W.  R.  471,  an  action  was  brought 
against  the  rural  district  council  in  March,  1897,  in  respect  of  a  cause 
of  action  which  accrued  in  May,  1895;  and  judgment  was'signed  in 
that  action  by  consent  in  May,  1897.  In  October,  1897,  the  plaintiffs 
obtained  a  rule  nisi  for  a  mandamus  requiring  the  council  to  issue  their 
precept  to  the  overseers,  for  the  purpose  of  raising  money  to  satisfy  the 
judgment.  The  Divisional  Court  made  the  rule  absolute,  and  the 
Court  of  Appeal  upheld  the  decision  of  the  Divisional  Court,  on  the  ground 
that,  under  the  particular  circumstances  of  the  case  there  had  been  no 
unreasonable  delay  on  the  part  of  the  plaintiffs.  In  this  case,  as  it 
happened,  the  expenses  of  the  council  in  the  matter  were  ''special  ex- 
penses," within  sect.  230  of  the  Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  and  the  j^recept  the  council  were  required  by  the  mandamus  to 
issue,  was  one  which  the  overseers  could  not  meet  out  of  the  poor-rate, 
but  out  of  a  special  rate  made  under  that  section.  But  it  would 
seem  that  the  result  would  have  been  the  same  had  the  expenses  been 
"  general  expenses,"  the  jjrecejits  to  meet  which  are  payable  out  of  the 
poor-rate.  Both  A.  L.  Smith  and  Collins,  L.  JJ.,  in  giving  judg- 
ment, pointed  out  that  the  passage  in  the  judgment  of"  Watson,  B.,  in 
the  second  of  the  jDrincipal  cases,  in  w^hich  he  expressed  the  opinion  that 
even  if  there  had  been  judgment  against  the  guardians,  the  Court  could 
not  have  granted  a  mandamus  to_^  raise  money  to  satisfy  it,  was  uhitcr 
only,  and  doubted  its  correctness. 

In  Saul  V.  Wigton  Rural  Sanitary  Authorltij  (1886),  35  W.  K.  252, 
51  J.  P.  406,  it  was  held,  it  may  be  mentioned  in  this  connection,  that 
a  rate  made  to  meet  long  bygone  expenses  of  a  rural  sanitary  authority 
was  bad.  The  case  as  reported  is,  however,  somewhat  unintelligible. 
In  particular,  it  seems  impossible  to  understand  how  tlu;  rural  sanitary 
authority  came  to  be  respondents  in  a  rating  appeal. 

In  some  Acts  express  provision  is  made  that  a  rate  or  precept  may 
be  retrospective  to  a  specified  extent.  A  provision  of  the  kind  in  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50,  s.  144) ,  has  al- 
ready been  alluded  to.  Again,  with  reference  to  a  general  district  rate 
under  tbe  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55,  s.  210),  it  is 
provided  that  "Any  such  rate  may  be  made  and  levied  either  ))ro- 
spectively  in  order  to  raise  money  for  the  payment  of  future  charges 
and  expenses,  or  retrospectively  in  order  to  raise  money  for  the  paynKUiL 
of  charges  and  expenses  incurred  at  any  time  within  six  months  before 
the  making  of  the  rate:  in  calculating  the  period  of  six  months  during 
vol..  XXII.  —  52 


}J18  KATIiNG. 

Nos   18.  19.  —  Hairisou  v.  Stickney  ;  Waddington  v.  City  of  London  Union.  —  Notes. 


wliiili  tlir  rati"  may  Ik-  luadr  lutiMsjicft  ivcly,  lliL'tiuiu  during  whieli  anv 
aj>j>i'ivl  or  otlu>r  jirnceediiig  rolatiiig  to  .suoli  rate  is  piuuling  .sluill  be  cx- 
<-liuli'd."  A  jirtjcisely  similar  enactment  was  contained  m  tlie  IMildi.- 
Il.alth  Act,  1848  (11  &  12  Vict.  c.  6o,  s.  89). 

L'nder  this  enactment  several  cases  liave  been  decided. 

In  h'rif.  V.  Jiofhes/iam  Local  Bonn/  ( I8r)8),  8  El.  &  !>].  90G,  27  J>.  J. 
(J.  I'..  l~t(\,  4  dnr.  (N.  S.)  2G1,  the  facts  were  these:  On  June  21,  ISoG, 
an  action  was  commenced  against  the  local  board  by  a  tirm  of  contrac- 
tors to  recover  a  sum  of  £1083,  alleged  to  be  due  to  them  under  a  con- 
tmct  between  them  and  tlie  board  for  the  execution  of  certain  works 
which  they  had  carried  out.  The  action  was  settled  on  the  terms  that 
judgment  should  be  entered  for  £1000,  with  interest  and  costs;  that 
]>ayment  should  be  made  on  December  27,  1856,  and  that  in  default  uf 
payment  on  that  day  the  plaintiffs  might  issue  execution;  and  judg- 
ment was  signed  accordingly  on  July  15,  185G.  The  board  failed  to 
make  payment  in  accordance  with  the  agreement,  and  the  plaintiffs 
put  in  execution,  which  only  realised  some  £75.  Afterwards,  on  May 
7.  1857,  the  plaintiffs  gave  notice  requiring  the  board  to  make  a  rate 
to  raise  the  money  due  to  them,  and  intimating  their  intention  to 
apply  for  a  mandamus  in  that  behalf.  A  mandamus  was  applied  for, 
and  obtained  accordingly,  the  writ  bearing  date  June  12,  1857.  It 
was  held,  on  demurrer  on  the  return  to  the  mandamus,  that  under  these 
circumstances  a  fresh  charge  or  expense  was  incurred  by  the  board  on 
December  27,  185G,  and  therefore  that  the  rate  might  be  levied  to  meet 
that  charge  in  accordance  with  the  mandamus.  Lord  Campbell,  Ch.  J., 
said :  "  Had  the  judgment  itself  been  obtained  bn  the  27th  of  Decem- 
ber, it  would  then  have  been  a  charge  on  the  rates  within  the  meaning 
of  sect.  89;  and  I  think  that  the  arrangement  which  was  come  to  was 
in  effect  the  same  thing  as  if  the  judgment  had  been  then  obtained." 

In  Burlcuid  v.  Kingston-upon-Hull  Local  Board  (1862),  3  B.  &  S. 
271,  32  L.  J.  Q.  P>.  17,  9  Jur.  (N.  S.)  275,  7  L.  T.  31G,  11  W.  R.  33,  an 
action  was  brought  against  the  local  board  for  a  statutory  mandamus 
requiring  the  board  to  levy  a  rate  to  satisfy  a  judgment  obtained  by 
the  jjlaintiffs  in  a  previous  action.  The  previous  action  had  been 
brought  in  January,  1862,  in  respect  of  a  cause  of  action  which  ac- 
crued in  1856.  The  mandamus  was  refused  on  the  ground  of  the  time 
that  had  elapsed  after  the  original  cause  of  action  accrued  before  the 
action  in  respect  of  it  was  commenced.  Some  of  the  judgments  de- 
livered seem  to  suggest  that  it  was  tliought  that  the  fact  that  this  inter- 
val of  time  exceeded  six  months,  prevented  the  Court  from  granting  the 
mandamus.  But  in  WoHhington  v.  Hulton,  post,  p.  819,  the  case  was 
ex[dained  as  having  been  decided  simply  on  the  ground  of  the  unrea- 
sonable delay  of  which  the  plaintiffs  had  been  guilty. 
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In  RhKjland  v.  Lowndes  (1863),  15  C.  B.  (N.  S.)  173,  33  L.  J.  C.  P. 
25,  10  Jur.  (X.  S.)  48,  9  L.  T.  479,  12  W.  K.  168,  a  mandamus  wa.s 
granted  to  compel  a  local  board  to  levy  a  rate  to  sati.sfy  an  award,  wliere 
the  award  was  made  within  six  months  before  the  application  for  the 
mandamus,  but  the  damage  in  respect  of  which  the  award  was  made 
occurred  some  two  years  before  the  claim  on  which  the  award  was  based 
was  put  forward. 

In  WoHliuKjton  v.  H niton  (1865),  L.  R.  1  Q.  B.  Qo,  35  L.  J.  Q.  B.  61, 
13  L.  T.  463,  6  B.  &  S.  943,  it  was  held  that  the  Court  might  grant 
ii  mandamus  ordering  a  rate  to  be  made  in  order  to  satisfy  a  judgment 
-obtained  within  six  months  before  the  claim  for  the  writ,  though  the 
action  in  which  tlie  judgment  was  obtained  was  commenced  more  than 
six  months  after  the  right  of  action  accrued,  provided  the  delay  was 
satisfactorily  accounted  for. 

In  the  second  of  the  principal  cases,  Watson,  B.,  was  careful  to 
avoid  expressing  an  opinion  as  to  whether  the  fact  that  to  meet  a  claim 
against  a  local  authority  it  would  be  necessary  to  levy  a  retrospective 
rate  would  under  an}'  circumstances  be  a  defence  to  an  action  founded 
on  that  claim  ;  or  as  to  whether  the  fact  that  to  satisfy  a  judgment 
.tigainst  a  local  authority  it  would  be  necessary  to  levy  a  retrospective 
rate  would  prevent  the  judgment  creditor  from  levying  execution  in 
the  ordinary  way. 

Neither  of  these  questions  seems  to  have  been  definitely  decided. 

So  far  as  the  writer  is  aware,  there  is  no.  reported  case  where  an  action 
against  a  local  authorit}'  has  been  defended  on  the  ground  that  the  debt 
sued  for  could  not  be  satisfied  without  the  levy  of  a  retrospective  rate ; 
and  there  is,  perhaps,  little  doubt  that  such  a  defence  would  fail.  But 
there  seems  to  be  no  express  authority  to  that  effect,  unless  perhaps 
Stratton  v .  Metropolitan  Board  of  Works,  p.  820,  ^^osf,  can  be  so 
regarded. 

The  question  as  to  the  levy  of  execution  to  satisfy  a  judgment  against 
a,  local  authority,  when  it  is  too  late  to  make  a  rate  for  the  purpose  of 
satisfying  it,  was  discussed  in  Attorney-General  v.  Wilk'mson  (1859), 
28  L.  J.  Ch.  392,  29  L.  J.  Ch.  41,  ami  again  in  Lord  Jersey  v.  Ux- 
hrldye  Rural  Sanitary  Authority  (1891),  55  J.  P.  165. 

In  the  former  of  these  cases  a  bill  was  filed  by  the  Attorney-CTcneral 
^lll  the  relation  of  a  board  of  guardians  praying  for  an  injunction  to  re- 
strain a  judgment  creditor  of  the  guardians  from  levying  execution,  on 
the  ground  that  the  guardians  could  not  issue  retrospective  precepts  to 
satisfy  the  judgment;  and  a  motion  was  made  for  an  interim  injunc- 
tion. Wood,  V.-C,  granted  an  injunction  restricted  to  the  levy  of 
execution  on  the  proceeds  of  rates  in  the  hands  of  tlie  treasurer  of  the 
board,  or  on  goods  purchased  since  a  certain  date,  on  an  undortaldng  by 
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till'  jiulgmont  civditor  nut  tu  issue  an  elegit  witliout  tlie  leave  of  the 
Court ;  l>ut  the  Court  of  Appeal  granted  the  injunction  in  general  ternis^ 
.-aying  that  there  was  an  iini)ortant  question  to  be  argued.  The  matter 
appears,  liowever,  never  to  have  been  tried  out. 

In  the  latter  ease  the  jdaintiff  obtained  judgment  again.st  the  sani- 
tary autliority  in  1S85,  for  an  injunction  and  costs;  but  the  costs  were 
not  taxed  till  1890.  The  plaintiff  then  obtained  a  garnishee  ordei' 
»»V/ to  attach  the  proceeds  of  current  rates  in  the  treasurer's  hands; 
but  this  order  was  set  aside  by  Vaughan  Williams,  J.,  on  the 
ground  that  the  current  rates  could  not  be  taken  in  execution  to  satisfy 
a  judgment  obtained  long  before.  The  plaintiff  then  issued  a  writ  of 
elegit,  and  the  defendants  moved  to  set  it  aside  on  the  ground  that,  as 
it  was  too  late  to  levy  a  rate  to  satisfy  the  judgment,  the  plaintiff  ought 
not  to  be  allowed  to  levy  execution  on  the  defendants'  property,  and 
thus  in  effect  compel  the  levy  of  a  retrospective  rate.  Stirling,  J., 
refused  to  set  the  writ  aside,  on  the  ground  that  the  motion  was  jirema- 
ture,  without  coming  to  any  definite  conclusion  on  the  point  raised. 
Subsequently,  the  plaintiff  seized  certain  land  of  the  defendants  under 
the  elegit,  and  proceedings  on  the  writ  and  the  inquisition  under  it  were 
stayed  on  the  ground  that  the  land  taken  was  held  by  the  defendant.*^ 
in  trust  for  a  particular  contributory  place,  so  that  a  decision  of  the 
•luestion  under  consideration  was  again  avoided :  Lord  Jersey  v.  Uoc- 
hridfje  Rural  Sanitary  Authority,  1891,  3  Ch.  183,  60  L.  J.  Ch.  833, 
64  L.  T.  858. 

It  remains  to  refer  to  Stratton  v.  Metropolitan  Board  of  Works^ 
(1874),  L.  R.  10  C.  P.  76,  44  L.  J.  M.  C.  33,  31  L.  T.  689,  23  W.  R. 
447,  where  a  question  as  to  retrospective  rates  arose  *n  a  very  curious 
wa}'.  There  the  defendants  had  taken  land  for  street  improvements 
under  an  Act  incorporating  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  by  sect.  133  of  which  it  is  provided  that  if  the 
promoters  of  the  undertaking  become  possessed  by  virtue  of  that  Act, 
or  of  the  special  Act,  of  lands  liable  to  be  assessed  to  the  poor  rate, 
the}-  shall  from  time  to  time,  until  the  works  shall  be  completed  and 
assessed  to  the  poor  rate,  be  liable  to  make  good  the  deficiency  (com- 
puted as  in  the  section  mentioned)  in  the  assessment  for  poor  rate  by 
reason  of  such  lands  having  been  taken  or  used  for  the  pur2:)0ses  of 
the  works;  and  that  on  demand  of  such  deficiency,  the  promoters  of  the 
undertaking  or  their  treasurer  shall  pay  all  such  deficiencies,  to  the  col- 
lector of  the  said  assessment.  The  defendants  took  the  lands  in  1865, 
and  in  1871  the  deficiency  for  the  years  1865-1870  was  for  the  first 
time  demanded.  The  defendants  refused  to  comply  with  the  demand, 
and  the  overseers  brought  the  action  against  them  to  recover  the  sum 
demanded.     It  was  urged  that  the  doctrine  of  retrospective  rates  pre- 
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A'ented  the  overseers  from  recovering.  On  this  point,  Denman,  J., 
delivering  tlie  judgment  of  the  Court,  said  (44  L.  J.  M.  C.  40-41  J: 
*'  Another  objection,  which  was  much  pressed  by  Sir  Henry  James,  was, 
that  tlie  board  are  discharged  from  liability  by  reason  of  the  deficiency 
not  having  been  demanded  from  time  to  time  as  the  rates  were  made 
and  ccdlected;  and  that  when  the  time  for  collecting  the  rate  was 
passed,  the  liability  was  extinguished.  This  objection  was  enforced 
by  arguments  founded  both  upon  the  wording  of  the  clause  and  upon 
-considerations  based  upon  the  acknowledged  principle  of  rating.  It 
was  argued  that,  as  the  parishioners  are  a  fluctuating  body,  the  pay- 
ment now  of  deficiencies  of  bygone  years  cannot  be  applied  in  relief  of 
the  ratepayers  for  the  time  being,  as  the  statute  intended  it  should  be; 
and,  on  the  other  hand,  that  the  board,  if  it  had  been  called  on  year 
by  year  as  the  rates  were  made  to  pay  the  deficiency  in  the  rate,  would 
have  been  able  to  collect  the  amount  from  the  ratepayers  for  the  time 
being,  and  that  they  cannot  now  pay  it  without  a  retrospective  rate, 
■which  the  law  does  not  allow;  and  that,  in  short,  by  reason  of  the 
lapse  of  time,  the  real  debtors  cannot  be  got  to  pay,  nor  the  real  credi- 
tors to  receive;  and  that  the  words  of  the  section  must  receive  such  a 
construction  as  will  carry  out  this  fundamental  principle  of  rating. 
We  were  much  impressed  at  the  time  with  the  arguments  on  this 
branch  of  the  case.  But,  upon  consideration,  they  appear  to  us  to  he 
more  specious  than  sound.  The  principle  of  rating  relied  on,  namely, 
that  those  who  incur  the  debt  shall  pay,  and  those  who  are  entitled  to 
relief  shall  receive  it,  is  necessarily  elastic,  and  one  which  cannot  be 
rigidly  applied.  Every  rate  is  made  upon  an  estimate  of  what  it  may 
be  reasonably  expected  to  produce,  allowance  being  made  for  j>robable 
defaulters;  and  in  most  cases  where  the  rates  fall  in  arrear  for  any  con- 
siderable time  and  are  afterwards  recovered,  some  will  have  ])aid  more 
than  their  due  share  and  some  are  relieved  at  the  expense  of  others 
who  have  suffered.  And,  when  a  parisli  is  required  to  pay  a  bygone 
debt,  wliich  may  be  the  case  now  within  a  given  limit  (see  22  &  2.'! 
Vict.  c.  4'.)).  souk;  ai'e  called  on  to  contribute  for  a  debt  which  should 
have  been  paid  by  their  predecessors.  It  is  impossible  so  io  a.djust  a 
system  of  r;iting  as  that  none  shall  payor  receive  more  than  is  strictly 
their  due  We  tlicrefore  must  fall  back  U[)()n  the  words  of  the  A('t. 
and,  construing  them  in  thi'ir  ordinar3'  sense,  ascertain  what  the  inten- 
tion of  the  Legislatur(^  was.  and  not  strain  them  in  order  to  prevent  a 
speculative  hardship.  The  Act  says  the  board  'shall  fi'om  time  to 
time  be  liable  to  make  good  the  deficiency,'  and  shaH  ])ay  all  such 
deficiencies  on  demand.  The  liability,  by  the  exprc^ss  terms  of  the 
clause,  accrues  from  time  to  time  as  the  rates  are  made;  the  payment 
is  to  be  made  on  demand.     Do  the  words    'on  demand'  qualify  the 
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lialulity,  or  do  tlu'v  ])oint  to  tlie  time  of  payment  ?  Do  llicy  impoit  ti 
oMulitioii  or  u  duty'.'  Tlio  argument  requires  u.s  to  read  tlio  words  '  on 
denuind  '  as  if  tliey  were,  'providiMl  llic  deficiency  be  dcmandiil.'  thai 
is,  as  words  of  condition,  instead  of  words  of  obligation.  'Tliis  is  not 
the  natural,  ordinary  meaning  of  file  words,  and  wi'  cannot  see  any 
^ufticient  reason  for  construing  them  in  any  other  sense.  We  conclude, 
therefore,  that  the  liability  of  _  the  board  was  not  extinguished  by  the 
delay  in  demanding  payment,  and  that  the  arrears  of  deiiciencies  down 
to  the  date  of  the  certilicatc  may  legally  be  demanded  in  a  lump  sum. 
We  have  dealt  with  the  argument  as  it  was  presented  to  us  upon  the 
supposition  that  the  board  would  have  to  i^aj'  the  arrears  out  of  the 
rates;  and  we  desire  to  add,  in  order  to  avoid  misap[»rehension,  that 
if  we  had  thought  there  was  any  validity  in  the  argument,  we  should 
nevertheless  have  felt  ourselves  bound  to  give  judgment  for  the  plain- 
tiffs, and  have  left  that  question,  namely,  the  abilit}-  of  the  board  t() 
l»ay  or  rai.se  the  money  by  legal  means,  to  be  decided  when  steps  were 
taken  to  enforce  payment.  But,  in  truth,  the  assumption  is  founded 
on  a  mistate.  The  embankment  works  are  not  paid  for  out  of  rates, 
but  out  of  a  special  fund  provided  for  the  purpose." 

AMERICAN   NOTES. 

In  a  few  of  the  American  States,  retrospective  laws  are  forbidden  by  the 
constitution.  Constitutional  provisions  to  that  effect,  with  comments,  are 
collected  in  Cooley,  Constitutional  Limitations,  6  ed.  455,  n.  8. 

Ordinaiiiy,  however,  laws  relating  to  taxation  may  have  a  retroactive  effect,. 
so  long  as  they  do  not  interfere  with  vested  rights.  For  example,  statutes 
passed  to  cure  irregularities  and  omissions  in  the  assessment  of  property  for 
taxation,  and  the  levy  of  taxes  thereon,  are  clearly  valid  unless  expressly  for- 
bidden. In  Vaughan  v.  Swayzie,  .56  Mississippi,  704,  it  was  held  that,  as  the 
Legislature  has  the  undoubted  power  to  prescribe  such  formulas  as  may  seem 
proper  with  regard  to  the  levy  and  collection  of  taxes,  it  also  has  the  constitu- 
tional power  to  dispense  with  the  necessity  of  the  prescribed  formulas,  to  cure 
irregularities  in  the  observance  thereof,  or  to  obviate  the  evils  of  their  non- 
ob.servance^  See  also  Jackson rille  v.  Basnett,  20  Florida.  5"2."j  ;  Slater.  7iV-</^ 
?j!  New  Jersey  Law,  Lj3:  and  many  other  cases  cited  in  Cooley.  Constitutional 
Limitations,  0  ed.  4.56,  and  in  Wade  on  Retroactive  Laws,  sects.  252-253. 

So  the  Legislature  has  the  power  to  change  the  mode  of  collecting  taxes  at 
any  time  before  they  are  paid  or  otherwise  discharged  or  released.  This  is- 
on  the  ground  that  retroactive  legislation  is  always  competent  to  change  the 
remedy  if  the  right  is  not  affected.  Tloxmer  v.  People,  96  Illinois,  58.  And  a 
s'atute  conferring  upon  cities  a  new  power  to  sell  property  for  delinquent 
taxes  applies  as  well  to  taxes  delinquent  before  as  after  the  Act,  and,  being 
general  and  remedial,  is  constitutional.  Haskel  v.  Burlington,  30  Iowa,  232'. 
So,  in  Andrews  v.  Worcester  County  Mutual  Fire  Ins.  Co.,  5  Allen  (Mass.),  65, 
it  was  held  that  a  statute  providing  that  the  holder  of  a  mortgage,  upon  tak- 
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ing  possession  of  veal  estate  thereunder,  should  be  liable  personally  for  the- 
taxes  due  thereon,  applied  to  mortgagees  taking  possession  after  the  statute, 
though  under  mortgages  made  before,  and  that  the  Act  was  not  unconstitu- 
tional, as  it  merely  enlarged  the  collector's  remedy  in  case  the  mortgagee 
should  choose  to  do  the  act  designated. 

In  Sturges  v.  Carter,  Hi  United  States,  oil,  an  Act  of  the  Ohio  Legislature 
authorizing  auditors  to  extend  inquiries  into  returns  of  property  for  taxation, 
over  a  period  of  four  years  next  before  that  in  which  the  inquiry  is  made, 
•was  held  to  be  no  violation  of  that  provision  of  the  constitution  of  that  state 
which  declares  that  the  General  Assembly  shall  have  no  power  to  pass  retro- 
active laws.  The  statute  gave  a  new  remedy  to  the  state  for  enforcing  a  right 
which  it  had  all  the  time  possessed,  viz. ,  the  right  to  taxes  on  property  liable 
to  taxation.  It  was  not  retroactive,  as  it  took  away  no  vested  right  of  the  tax- 
payer, imposed  upon  him  no  new  duty  or  obligation,  and  subjected  him  to  no 
new  disability  in  reference  to  past  transactions. 

Of  similar  purport  is  the  decision  in  North  Carolina  R.  Co.  v.  Commission- 
ers of  Alamance,  82  North  Carolina,  259,  where  a  law  to  provide  for  the  col- 
lection of  taxes  for  past  yeai'S  was  held  constitutional.  In  that  case  the  Court 
said,  at  p.  266  :  "  The  retrospective  features  of  the  Act  are  not  fatal  to  its  val- 
idity. It  does  not  undertake  to  impose  new  burdens  or  additional  liabilities 
upon  the  companies,  but  to  pursue  and  charge  the  taxable  property  which 
they  possessed  and  which  has  escaped  its  shai'e  of  the  common  burdens.  It 
seeks  nothing  more.  No  vested  rights  are  invaded  ;  no  wrong  done  by  the 
means  employed  to  correct  a  common  error,  and  prevent  an  unjust  and  un- 
intended exemption.  Remedial  in  its  scope  and  operation,  it  undertakes  to 
provide  against  the  consequences  of  the  omission  and  neglect  of  public  agen- 
cies, and  to  have  now  done  what  ought  to  have  been  done  before." 

See  also  Slocum  v.  Fayette  Co.,  61  Iowa,  169. 

So  statutes  authorizing  taxation  to  meet  expenses  previously  incurred,  are 
valid.  Cleveland  v.  Tripp,  13  Rhode  Island,  50  ;  Wade  on  Retroactive  Laws, 
s.  251.  In  the  Rhode  Island  case  the  Court  said,  at  pp.  64:-65  :  "  Finally,  the 
complainants  contend  that  the  assessment  here  is  void,  because  the  statute 
under  which  it  was  made  was  passed  after  the  sewer,  to  pay  for  which  it  was 
made,  had  been  constructed.  The  statute  which  was  applicable  when  the 
sewer  was  constructed  differed  materially  from  the  present  in  its  methods  and 
results.  The  present  statute  is,  therefore,  reti'ospective  in  its  operation,  and 
the  question  is,  whether  it  is  not  unconstitutional  on  that  ground.  We  do 
not  think  it  is.  Our  constitution  docs  not  inhibit  retrospective  legi.slation 
simply  because  it  is  retrospective  ;  and  it  has  been  held  that,  in  the  absence 
of  such  an  inhibition,  a  statute  authorizing  an  assessment  to  pay  for  a  local 
improvement  previously  made,  on  the  estates  specially  benefited,  is  valid. 
Howell  v.  Buffalo,  37  New  York,  267;  Matter  of  Van  Antwerp,  1  Thomp.  & 
Cook  (N.  Y.),  423;  Butler  v.  The  City  of  Toledo,  5  Ohio  St.  225." 

In  other  ways,  too,  tax  laws  may  be  retrospective.  Thus  the  basis  of  the 
assessment  may  be  a  state  of  facts  which  has  ceased  to  exist,  as  in  the  case  of 
a  tax  upon  profits  or  income,  apportioned  according  to  the  profits  or  income 
of  a  preceding  year.     People  v.  Sprint/  Val.  Gold  Co.,  92  New  York,  383,  390  ;. 
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J)rtxel  V.  (.'omimmii'eallh,  40  Pennsylvania  State,  81.  .So  a  statute  autliorizing 
the  imposition  of  a  tax  according  to  a  previous  assessnient  is  not  objection- 
able. LocLe  V.  New  Orleans,  4  Wallace  (IT.  S.),  172.  And  in  Slate  v.  F,ell, 
Phillips  Law  (X.  C),  7(3,  it  was  hold  that  a  retrospective  law,  taxing  the 
business  of  citizens  during  the  wliole  of  the  year  in  wliicli  such  law  was 
jKissed,  was  constitutional,  and  that  it  was  competent  for  the  Legislature,  in 
October,  180.'),  to  pa.ss  a  law  taxing  business  done  at  any  time  during  that 
year  at  any  place  within  the  Confederate  lines.  At  p.  86  the  Court  used  this 
language:  '■  With  tliis  large  and  essential  power  of  taxation  unrestrained,  ex- 
cept where  it  may  come  in  conflict  with  the  Constitution  of  the  United  States, 
with  a  well  established  right  to  pass  a  retrospective  law  which  is  not  in  its 
nature  criminal,  we  can  see  nothing  to  prevent  the  people  from  taxing  them- 
selves, either  through  a  Convention  or  a  Legislature,  in  respect  to  property 
owned  or  a  business  followed  anterior  to  the  passage  of  the  ordinance  or  tlu- 
statute.  .  .  .  Whether  this  retrospection  could  go  back  beyond  the  current 
year  it  is  unnecessary  for  us  to  decide.  The  ordinance  expressly  confines  the 
taxation  to  the  year,  which  is  the  usual  manner  of  providing  for  the  laying 
and  collecting  taxes  in  this  state." 

See  also  Slate  v.  Graham,  16  Nebraska,  74 ;  McCleUan  v.  Memphis  ^• 
Charleston  R.  Co.,  11  Lea  (Tenn.),  336. 

On  the  other  hand,  a  statute  giving  superiority  to  tax  process  over  liens 
^nd  moxtsfages,  will  not  be  applied  to  those  previously  in  existence.  Finn  v. 
Hai/ncs,  37  Michigan,  63.  See  People  v.  Supervisors  of  Monroe  County,  3f) 
id.  70. 

So  it  was  held  under  a  certain  statute  of  Louisiana,  that  a  person  could 
not  be  subjected  to  a  license  tax  on  account  of  acts  prior  to  the  law.  Capella 
T.  Carradine,  19  Louisiana  Annual.  30-5. 

A  statute  exempting  propert}'  from  taxation  after  tlie  levy  of  a  tax  by  a 
luunicipal  corporation  is  unconstitutional.  The  claim  of  the  corporation  to 
the  tax  is  property  and  entitled  to  protection  as  such.  Dubuque  v.  Illinois 
Central  R.  Co.,  39  Iowa.  56. 

A  statute  imposing  a  tax  on  property  retrospectively,  for  years  when  there 
was  no  law  for  taxing  it,  will  be  invalid  as  against  one  who  has  become  a  honu 
fide  purchaser  of  it  in  the  meanwhile.  State  v.  .SV.  Louis,  Kansas  Citij,  ;V 
Xnrlhnrn  R.  Co.,  11  Missouri.  •102. 

In  general,  in  the  case  of  tax  laws,  as  of  all  statutes,  a  retrospective  con- 
struction will  not  be  given  them  unless  the  language  compels  it.  Oaliand  v. 
Whipple,  44  California,  303;  Thames  Mffj.  Co.  v.  Lathrop,  7  Connecticut,  .'oO: 
Marsh  V.  rjiesnul.  14  Illinois,  223 :  People  v.  Thatcher,  95  id.  109  ;  School 
District  v.  Commissioners  of  Allen.  Co  ,  22  Kansas,  .568;  New  Orleans  v.  Rhenish 
Wf'slphalian  Lloyds,  31.  Louisiana  .Annual,  781  :  Gerry  v.  Stoneham,  1  Alien 
(Ma.ss.),  319;  Fuller  v.  Grand  Rapids,  40  Michigan,  395;  Caruthers  v.  Mc- 
Laran,  56  Mississippi,  371;  Stale  v.  Newark,  40  New  Jersey  Law,  92;  Com- 
monwealth v.  Pennsylvania  Jns.  Co.,  13  Pennsylvania  State,  165;  Price  v. 
Molt,  52  id.  315;  Philadelphia  v.  Philadelphia  S)'  Gray's  Ferry  Passentier  R. 
Co,  .52  id.  177  :  McPhail  v.  Burris,  42  Texas,  142.  And  the  presumption 
against  a  retrospective  construction  applies  also  to  constitutional  provisions. 
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Xew  Orleans  v.    Vergnole,    33    Louisiana    Annual,   35.      See   IVeto   Orleans  v. 
L'Hote,  35  id.  1177. 

The  topic  of  retrospective  taxation  is  treated  in  Cooley  on  Taxation,  2  ed. 
L't' 1-293.  Judge  Cooley  thus  sunnnarizes  the  topic:  ''The  basis  of  an  appor- 
tionment of  taxes  may  as  lawfully  be  retrospective  as  the  reverse;  that  is  to 
say,  it  may  as  well  have  regard  to  benefits  theretofore  received  as  to  those 
which  may  be  received  thereafter.  It  has  therefore  been  very  properly  held 
that  there  is  no  constitutional  or  other  legal  objection  to  the  levy  of  taxes  to 
]iay  for  municipal  improvements  which  had  been  previously  made.  Nor  in 
apportioning  the  tax  as  between  individuals  is  there  any  valid  objection  to 
making  it  on  consideration  of  a  state  of  things  that  may  now  have  come  to  an 
end ;  as  where  a  tax  is  imposed  on  the  extent  of  one's  business  for  the  pre- 
ceding year,  instead  of  upon  an  estimate  of  the  business  for  the  year  to  come. 
Where  taxes  are  levied  for  a  series  of  years  upon  the  same  valuation  of  prop- 
erty, they  are  necessarily  retrospective,  but  not  therefore  incompetent,  thougli 
one  may  be  taxed  upon  property  which  he  has  long  ceased  to  own  when  the 
tax  is  levied.  But  there  is  commonly  a  presumption  that  any  new  tax  law 
was  not  intended  to  reach  back  and  take  for  its  standard  of  apportionment  a 
state  of  things  that  may  no  longer  be  in  existence.  '  New  burdens,'  it  is  very 
justly  said,  'ought  always  to  be  prospective,'  and  it. is  reasonable  to  suppose 
the  Legislature  has  intended  that  they  should  be.  Such  a  supposition  is  in 
harmony  with  the  general  rule  of  law  which  requires  the  Courts  to  '  always 
construe  statutes  as  prospective  and  not  retrospective,  unless  constrained  to 
the  contrary  course  by  the  rigor  of  the  phraseology.'  This  is  the  rule  not 
only  as  a  construction  of  the  grant  of  power,  but  also  as  to  all  the  incidents  ; 
1  hough  a  remedial  i^rovision  may  well  be  presumed  to  have  been  intended  to 
reach  back  for  the  purposes  of  justice.  And  in  cases  where  a  tax  is  levied  to 
meet  expenses  previously  incurred,  or  to  pay  the  cost  of  something  of  which 
the  persons  to  be  taxed  have  already  had  the  benefit,  any  presumption  against 
an  intent  to  give  the  law  retroactive  operation  may  be  overcome  by  the  appai- 
ent  justice  of  such  a  construction." 


No.  20.  —  MANCHESTER    (OVERSEERS)   v.    HEADLAM 

AND   LONDON   AND   NORTH   WESTERN 

RAILWAY   COMPANY. 

(1888.) 

RULE. 

The  only  remedy  for  excess  in  amount  of  assessment  is 
by  appeal  ;  and  if  the  description  in  the  rate-book  is  satis- 
fied by  premises  in  the  occupation  of  the  person  rated,  he 
cannot  avoid  a  distress,  although,  in  making  the  assess- 
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inont.  jirfinisos  wliirli  lir  did    not  occupy   were   in   fact  iii- 
cludi'd  in  \\\c  csliniatc. 

Manchester  Overseers  v.  Headlam  and  the  London  and  North  Western 
Railway  Company. 

21  (I  15    I).  '.IC.-IOO  (»,  c.  57  r..  J.  M.  C.  SO). 

rotj]  Ponr-Iliiti'.  —  DL^treas   ]V<iiniiif.    —  Rale  for  Laii<l.<  )inl  in  Ocoipatioit of  J^cr- 
son  asses!<e(l. — Jurisiliclinn  <nnl  iJiscretion  of  ./hsUccs. 

Upon  a  pummons  before  justices  to  enforce  ;i  poor-rate  against  a  ruilway 
■cuinpany,  it  api^eared  that  property  occupied  by  the  ooinjtany  had  been  assessed 
by  llio  description  •*  offices  and  "laud  with  rails."  but  that  in  estini.iting  tlu; 
amount  of  tlie  rati;  tlie  overseers  bad  treated  certain  buihliui^s  as  being  in  the 
occupation  of  tbe  company  wliich  w 'Me  nnt  in  fact  in  tlieir  occupation.  The 
•company  liad  not  appealed  against  tlie  r:;t.>. 

Held,  that  tbe  objection  being  matter  of  appeal  and  ilie  rate  good  on  the 
face  of  it,  the  justices  were  bound  to  issue  a  distress  warrant. 

Order  obtained  by  the  overseers  of  the  poor  of  tlie  townshi})  of 
31auchester  under  rule  SO  of  the  Crown  Oitiee  Pades,  1886,  calling 
"iipon  the  stipendiary  magistrate  oi  ^Muurhestcr  and  the  London 
and  North  Western  Eailway  Conipaiiy  t(.»  sliow  causv 
p  07]  *  why  the  magistrate  should  not  issue  liis  distress  warrant 
for  £469  10^'.  4(1.,  the  anuunit  nf  a  })Oor-rate  made  npon  the 
-company  in  the  township  of  Manchester  in  Juni.-,  1887. 

The  suljject  of  the  assessment  was  part  of  the  \'ictoria  Station, 
Manchester.  The  premises  were  describeil  in  the  rate-hook  as 
owned  and  occupied  by  the  London  and  Xuilli  Vresteiii  Juiilw;!}' 
fonnianv,  and  as  consistinii  of  "  oliices  and  jands  with  rails  "  of 
the  gross  annual  value  of  £2600  and  the  rateable  value  of  £2167, 
rated  to  a  poor-rate  of  4-s.  4d.  in  the  pound  at  £469  10.s\  4//.  The 
company  did  not  appeal  against  the  rate,  atid  it  was  not  denied 
that  the  descri])tion  of  the  premises  was  accurate.  The  company, 
lutwever,  disputed  their  liability,  and  at  the  hearing  of  the  sum- 
mons before  the  magistrate  it  was  ol.)jected  on  their  behalf  that 
the  premises  were  valued  at  too  higli  an  amount,  and  that  a  por- 
tion of  them  was  at  the  time  of  the  making  of  the  rate  let  to 
another  raihvay  company  at  a  rent  of  £73  a  year,  and  in  the  occu- 
pation of  that  company.  The  magistrate  refused  to  issue  a  distress 
-warrant. 

Bosanquet,  Q.  C.  (witli  him,  E.  Sutton),  showed  cause. —  There 
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was  no  jurisdiction  to  issue  a  distress  ^varrant.  It  was  admitted 
before  the  magistrate  that  part  of  the  property  rated  was  not  in 
tlie  occupation  of  the  London  and  North  Western  llailvvay  Com- 
pany. As  regards  this  part  of  the  proj)erty  rated,  therefore,  the 
rate  was  invalid.  Had  a  levy  taken  place  under  a  warrant  issued 
in  lespect  of  such  invalid  rate,  the  company  might  have  brought 
an  action  of  replevin.  [He  cited  Governors  of  the  Bristol  Poor  v. 
lF((if,  1  A.  &  E.  264,  London  and  North  Western  llij.  Co.  v.  Buck- 
master,  L.  Pt.  10  Q.  B.  70.] 

Gully,  Q.  C. ,  and  Smyly,  for  the  applicants. — The  applicants  are 
entitled  to  an  order  for  the  issue  of  the  warrant.  The  objections 
taken  before  the  magistrate  were  objections  to  tlie  rate  and  matters 
of  appeal.  The  company  not  having  appealed,  the  duty  of  the 
magistrate  was  purely  ministerial.  He  was  liound,  unless  the  rate 
was  bad  on  the  face  of  it,  to  issue  the  warrant.  The  premises 
Avere  correctly  described  as  "  offices  and  land  with  rails. "  Over- 
valuation and  non-occupation  could  not  be  raised  as  objections 
rniless  they  appeared  on  the  face  of  the  rate.  [They  cited 
"^Milwardv.  Caffin,  2  W.  Bl.  1330;  Bey.  v.  Bradshmv,  29  [*  98] 
L.  J.  M.  C.  176;  3Iar shall  \.  Pitman,  9  Bing.  595.] 

Cur.  adv.  vulf. 

The  judgment  of  the  Court  (Wills  and  Cuaxtham,  JJ.)  was 
delivered  by 

Wills,  J.  — In  this  case  the  overseers  of  the  poor  have  assessed 
to  the  poor's  rate  property  occupied  by  the  London  and  North 
Western  Eailway  Company  at  Manchester  by  words  of  general 
<lescription,  viz. ,  "  offices  and  lands  with  rails. "  Tlie  company 
liave  not  appealed,  but  have  refused  to  pay  the  rate,  and  applica- 
tion has  been  made  to  the  learned  stipendiary  magistrate  to  issue  a 
warrant  of  distress  for  the  amount.  Ou  the  hearing  of  the  sum- 
mons before  liim  it  was  elicited  that  in  estimating  the  amount  of 
the  rate  the  overseers  had  treated  some  station  buildings  as  in  the 
occupation  of  the  railway  corni)any  which  were  not  in  fact  in  their 
•  ircupatioii ;  and  on  this  ground  tlie  learned  stipendiary  magistrate 
iciused  to  issue  his  warrant  of  distress;  and  the  application  with 
wliich  we  have  to  deal  is  on(;  foi'  an  order  in  the  natuie  up  a,  man- 
damus to  him  to  do  su. 

It  is    undouljted  law  that  a  poor-rate  made  upon  a  person  in 
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iv.-^poct  of  I'rojicrtv  wliiih  lie  ildcs  iidt  occupy,  although  iiuappi'alcd 
against,  will  not  support  a  distress  luade  upon  that  person  in  re- 
spect of  the  ])ropcrty  which  he  docs  not  occu})y  ;  and  it  may  lie 
conceded  on  the  authority  of  the  Loadon  and  N(^rth,  Western  Ji'i/. 
Co.  V.  Jjiiclmasd  r,  L.  T>.  10  Q.  Ix  70,  that  if  one  entire  as.sess- 
nicnt  be  made  in  terms  upon  property  which  he  does  occui)y,  and 
upon  other  jiroperty  which  he  does  not  occupy,  so  that  upon  the 
true  state  of  facts  being  a.scertaincd  it  is  impossible  to  satisfy  the 
description  in  the  rate-book  without  including  property  which  he 
does  not  occupy,  the  rate  will  be  bad  and  ought  not  to  be  enforced. 

This  is,  however,  a  very  different  case  from  the  present  one,  in 
whicii  the  property  actually  occupied  by  the  persons  rated  fulfils 
the  description  appearing  upon  the  rate-book.  When  the  case 
was  argued  before  us  we  were  under  the  impression  that  the  very 
point  under  discussion  had  been  decided  long  ago,  and  the 
[*  99]  point  *  appears  to  us  to  be  comjdetely  covered  by  authority, 
though  the  case  does  seem  somehow  not  to  have  found  its 
way  into  what  one  would  be  di.sposed  to  think  its  natural  place  in 
the  ordinary  text-books.  The  case  of  Crease  v.  t>«'w/e,  in  tlie 
Exchequer  Chamber,  2  Q.  B.  862,  is  a  conclusive  authority  that, 
under  such  circumstances,  the  rate,  being  good  on  the  face  of  it, 
cannot  be  impugned  in  an  action  of  trespass  for  levying  a  distress 
in  respect  of  the  rate. 

In  that  case  the  plaintift'  was  rated  under  two  separate  assess- 
ments for  "  tolls  of  tin. "  He  had  granted  two  separate  mining 
leases.  Under  the  first  he  received  a  money  payment  in  respect  of 
every  ton  of  ore  raised ;  under  the  second  he  received  payment  in 
kind,  taking  a  portion  of  the  ore  itself.  The  Court  of  King's 
Bench  had  held  (and  the  Exchequer  Chamber  agreed  with  them) 
that,  in  respect  of  the  lease  under  which  a  money  payment  was 
reserved,  the  lessor  was  not  rateable,  because  he  occupied  nothing, 
but  that  in  respect  of  the  lease  under  which  he  took  a  portion  of 
the  soil,  he  was  an  occupier  of  land  within  the  statute  of  43  Eliz. , 
and  therefore  rateable.  In  the  rate -book  he  was  entered  twice  over 
as  occupier,  and  in  each  instance  in  respect  of  "  tolls  of  tin,"  but 
there  was  nothing  on  the  face  of  the  rate  to  connect  either  entry 
with  either  lease.  Two  distress  warrants  were  obtained,  and  one 
distress  was  levied.  It  was  objected  that  the  rate,  so  far  as  it 
related  to  the  tolls  under  one  of  the  leases,  was  bad,  and  that  there 
was  one  distress  which  was  therefore  bad,  and  Milward  v.  Cnffln, 
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2  W.  Bl.  1330,  was  relied  upon,  a  case  which  the  present  respond- 
ents contended  was  in  their  favour ;  but  the  Court  disposed  very 
summarily  of  this  objection.  Pakke,  B.  ,  said,  "  The  rate  does 
not  on  the  face  of  it  show  that  it  was  made  in  res})ect  of  this  prop- 
erty at  all ;  "  and  Lord  Abinger  added,  "  For  a  mere  excess  in 
amount  the  remedy  is  by  appeal. "  And  in  giving  the  considered 
judgment  of  the  Court,  Tindal,  Cli.  J.,  said  :  "  If  the  plaintiff  was 
rateable  it  is  not  material,  in  this  action  of  trespass,  that  he  was 
actually  rated  as  an  occupier  of  toll  tin  for  a  larger  sum  than  he 
ought  to  have  been ;  the  sole  question  in  this  action  being  whether 
lie  was  rateable  in  respect  of  the  subject  of  the  rate,"  and  judgment 
was  given  for  the  defendants. 

*  Eeliance  was  placed  upon  the  Governors  of  the  Poor  [*  100] 
of  Bridal  v.  Waite,  1  A.  &  E.  264;  but  it  really  has  very 
little  to  do  with  the  present  question.  The  plaintiff  in  that  case 
occupied  and  was  rated  for  tenements  A.,  B. ,  and  C.  ;  he  was  also 
rated  for  tenement  D. ,  which  he  did  not  occupy.  Four  warrants 
<if  distress  were  obtained,  and  one  distress  was  levied.  It  was 
held,  that  though  there  might  l)e  an  action  for  excessive  distress, 
inasmuch  as  there  was  good  right  to  distrain,  no  action  of  trespass 
was  maintainable. 

Mihoard  v.  Coffin  rests  upon  the  same  ground  as  the  London 
and  North  Western  Raiitvay  Co.  v.  Buck  master.  The  description 
in  the  rate  could  not  be  satisfied  without  including  something 
which  the  person  rated  did  not  occupy,  and  the  rate  was  therefore 
bad.  But  Crease  v.  Saivle  went  upon  the  ground  that,  under  such 
circumstances,  the  person  rated  being  an  occupier  in  respect  of 
l»remises  which  fill  the  description,  that  is  sufficient ;  and  we  think 
the  learned  reporters  were  welljustified  in  putting  as  the  head-note 
that  "  the  Court  will  not  in  an  action  of  trespass  "  in  such  a  case 
"  in([uire  whether  a  part  of  the  rate  was  or  was  not  for  tin  toll  in 
the  plaintiff's  occupation,  some  tin  toll  appearing  to  be  in  his 
occupation,  and  the  amount  being  only  matter  of  appeal. " 

The  objection  being  matter  of  appeal,  the  rate  unappealed 
against  ought  to  ])e  enforced.  It  would  b(3  very  unfortunate  if  it 
should  be  otherwise,  and  if  by  reason  of  an  error,  possibly  of  the 
most  tritiiiig  kind,  made  by  the  overseers  in  the  amount  of  prop- 
erty which  they  supposed  to  be  in  the  occupation  of  a  particular 
individual,  he,  after  having  forborne  to  avail  himself  of  an  ample 
and  satisfactory  remedy  for  any  error  to  his  prejudice  in  the  rate, 
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could  evade  payment  of  the  poor-rate  altogether.  One  cannot  con- 
ceive a  greater  encouragement  to  improper  litigation;  and  we  are 
very  glad  to  tind  that  there  is  no  authority  for  such  a  proposition, 
and  distinct  authority  to  the  contrary.  The  order  asked  for  must 
be  gi-anted.  Order  ahsolitte  for  warrant  to  issue. 

ENGLISH  NOTES. 

The  right  of  appeal  to  Quarter  Sessions  against  the  poor-rate  seems 
now  to  rest  on  the  Poor  Kelief  Act,  1743  (17  Geo.  II.  c.  38,  s.  4),  whicli 
expressly  gives  such  an  appeal  to  any  person  aggrieved,  and  which 
seems  to  have  virtually  repealed  the  provisions  of  the  Poor  Eelief  Act. 
ICOl  (43  Eliz.  c.  2,  s.  5),  by  which  the  ajipeal  was  originally  given. 
See  Rex  v.  Worcester  Justices  (1816),  5  M.  &  S.  457;  I^eff.  v.  London 
Justices,  Ex  parte  Bayne,  1899, 1  Q.  B.  532,  68  L.  J.  Q.  B.  383,  80  L.  '\\ 
286,  47  W.  R.  316.  The  procedure  on  such  an  appeal  is  largely  regu- 
lated by  more  recent  Acts  to  which  it  is  beyond  the  scope  of  the  pres- 
ent note  to  refer. 

An  alternative  right  of  appeal  of  narrower  scope  to  special  sessions  i.* 
given  by  the  Parochial  Assessments  Act,  1836  (6  &  7  Will.  IV.  c.  96. 
s.  6). 

At  the  time  when  the  Acts  above  mentioned  were  passed,  the  valua- 
tion of  property  for  the  purpose  of  the  poor-i-ate,  as  well  as  the  making 
and  levy  of  the  rate,  was  in  the  hands  of  the  overseers.  But  now,  sub- 
ject to  important  exceptions  as  regards  London,  the  valuation  of  prop- 
erty for  the  purpose  is  almost  everywhere  carried  out  under  the  Union 
Assessment  Committee  Act,  1862  (25  &  26  Vict.  103),  and  the  amend- 
ing Acts  (27  &  28  Vict.  c.  39;  43  &  44  Vict.  c.  7;  and  see  31  &  32 
Vict.  c.  122,  ss.  30-32;  59  &  60  Vict.  c.  16,  ss.  5,  6).  The  Acts  re- 
quire an  ''assessment  committee  "  to  be  appointed  annually  for  each 
union,  and  provide  for  the  preparation,  under  the  supervision  of  the  as- 
sessment committee,  of  a  "valuation  list"  for  every  parish  in  the 
union,  and  for  the  revision  of  the  list  from  time  to  time,  either  by  the 
preparation  of  an  entirely  new  list  for  the  parish,  or  by  the  preparation 
of  a  "supplemental"  list  containing  some  only  of  the  hereditaments 
in  the  parish  and  superseding  accordingly  only  the  corresponding  part 
of  the  previously  existing  list. 

The  valuation  list  of  a  parish  determines  the  value  of  the  several 
hereditaments  comprised  in  it  for  the  purposes  of  the  poor-rate,  except 
where  the  rate  is  made  under  a  local  Act  (25  &  26  Vict.  c.  103,  ss.  24, 
28,  29,  43)  and  for  certain  other  purposes.  Objections  maj'  at  any 
time  be  made  to  the  valuation  list  for  a  parish  before  the  assessment 
committee,  who  have  power,  on  such  an  objection,  to  alter  the  list;  and 


K.  0.  VOL.  XXII.]       SECT.  IK. ASSKSSMKNT    AND    REMEDIES.  831 

No.  20.  —  Manchester  v.  Headlam  and  London,  &c.  By.  Co.  —  Notes. 

if  they  do  alter  the  list  the  curi-ent  rate  is  altered  accordingly  (27  & 
28  Vict.  c.  39,  s.  1).  This  process  of  objecting  to  a  valuation  list, 
which  may  practically  result  in  relief  from  over-assessment  in  the 
current  rate,  is  often  s2)oken  of  inaccurately  as  an  ai)peal  against  the 
rate,  an  expression  which  is  properly  confined  to  the  appeal  to  Quarter- 
Session  or  Sj^ecial  Sessions. 

Except  in  London,  the  provisions  as  to  valuation  lists  leave  the  rights 
<if  appeal,  in  the  proper  sense,  against  the  poor-rate  untouched,  except 
that  an  objection  to  the  valuation  list  on  which  the  rate  is  based  is 
ge;  10 rally  a  condition  precedent  to  the  appeal  (27  &  28  Vict.  c.  39,  s.  1, 
and  see  Reg.  v.  Bigcjleswade  Union  (1869),  21 L.  T.  494;  s.  c.  7iom.  Laives 
v. .  i  I'lsei/  Overseers,  18  W.  R.  293 ;  Reg.  v.  Lancashire  Justices  (1874), 
43  li.  J.  M.  C.  116;  s.  c.  nom.  Salford  Overseer's  v.  Salford  Justices, 
30  L,  T.  403;  Williams  v.  Bed  minster  Union  (1874),  30  L.  T  710; 
s.  c.  nom .  Reg.  v.  Bedminster,  22  W.  K.  943;  Reg.  v.  Bedminster  Union 
(1870),  1  Q.  B.  D.  503,  45  L.  J.  M.  C.  117;  s.  c.  7iovi.  Williams  v.  Bed- 
minster, 34  L.  T.  795;  Reg.  v.  London  &  North  Western  Raihvay  Co. 
(1876),  46  L.  J.  M.  C.  102),  and  that  the  assessment  committee  must 
be  given  notice  of  the  appeal  and  ma}^,  with  certain  consents,  appear  as 
respondents  to  it  (27  &  28  Vict.  c.  39,  ss.  1-3).  On  the  appeal 
accordingly,  the  question  of  the  value  of  the  premises  is  open,  and  if 
t\hd  sessions  amend  the  rate  the  valuation  list  is  to  be  correspondingly 
altered  (25  &  26  Vict.  c.  103,  s.  22). 

In  London  the  matter  stands  differently.  There,  though  certain  of 
the  provisions  of  the  Union  Assessment  Committee  Act,  1862  (25  &  26 
Vict.  c.  103),  and  the  amending  Acts  are  in  force,  the  principal  pro- 
visions as  to  the  valuation  of  property  for  the  purposes  of  the  poor-rate 
are  contained  in  the  Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict, 
c.  67),  and  the  Acts  amending  that  Act  (38  &  39  Vict.  c.  33 ;  47  &  48 
Vict.  c.  5;  and  see  51  &  52  Vict.  c.  41,  ss.  42  (10),  44;  62  &  63  Vict, 
c.  14,  ss.  11,  13).  Under  these  Acts,  metropolitan  valuation  lists  are 
.systematically  revised  quinquennially,  provisions  being  made,  by  wa}"^  of 
the  preparation  of  provisional  and  supplemental  lists  in  the  intervals, 
to  meet  alterations  in  property  or  in  the  value  of  property  only.  The 
valuation  list  is  conclusive  as  to  the  value  of  property  comprised  in  it 
for  the  purposes  of  rates,  so  that  no  question  of  value  can  be  raised  on 
an  appeal  against  a  rate.  And  there  are  direct  appeals  against  the 
valuation  list  to  Quarter  Sessions,  and  to  Special  Sessions,  which,  how- 
ever, must  be  taken  within  a  limited  time  after  the  preparation  of 
the  list. 

The  provisions  relative  to  the  recovery  of  the  poor-rate  are  mainly 
contained  in  sect.  2  of  the  Poor  Relief  Act,  1601  (43  Eliz.  c.  2),  which 
ariih  ii  -el  fli"  levy  of  the  rate  by  distress  and  sale  under  a  warrant  from 
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ju.stices,  and  in  tlio  Di.stn'.ss  for  Kiitcs  Act,  1849  (12  &  1.')  Vict,  c.  14), 
which  reguhites  tho  iJi-occduri',  unci,  ro-enacting  witli  amondmonts  })r(i- 
\isi.ins  previously  contained  in  sect.  U  of  the  Act  of  IGOl,  givo.s  a 
further  remedy  hy  way  of  inii)risonuiont  in  default  of  distre.ss.  Then- 
are  other  statutory  provisions  bearing  on  the  matter  to  which  it  is 
unnecessary  to  refer  here. 

It  may,  however,  be  observed  that  sect.  10  of  the  Summary  duri.s- 
diction  Act,  1884  (47  &  48  Vict.  c.  43),  contains  a  saving  which  pre- 
vents the  Summary  Jurisdiction  Acts  from  altering  ''the  procedure  for 
the  recovery  of  or  any  remedy  for  the  non-payment  of  any  poor-rate,  or 
of  any  rate  or  .sum  the  payment  of  which  is  not  adjudged  by  the  convic- 
tion or  order  of  a  court  of  summary  jurisdiction."  It  has,  however, 
been  held  that  though,  the  Summary  Jurisdiction  Acts  are  thus  generally 
inapplicable  to  proceedings  for  the  recovery  of  the  pour-rate,  justices 
sitting  to  hear  an  application  for  a  distress  warrant  for  the  levy  of  tlib 
rate  are  a  ''court  of  summary  jurisdiction  "  within  those  Acts,  and  have 
accordingly  power  to  state  a  case  for  the  opinion  of  the  High  Court : 
Fourth  City  Mutual  Building  Society  v.  East  Ham  Overseers,  1892, 
1  Q.  B.  661,  56  J.  P.  440.  But  whether  this  decision  would  now  be 
followed,  having  regard  to  Boulter  v.  Kent  Justices,  1897,  A.  C.  556. 
66  L.  J.  Q.  B.  787,  77  L.  T.  288,  46  W.  R.  114,  must  be  regarded 
as  doubtfuh     In  practice  such  cases  are  still  stated. 

It  is  said  that  the  jurisdiction  of  the  justices  in  granting  a  distress 
warrant  for  the  recovery  of  the  poor-rate  is  "ministerial"  only; 
see  e.  g.  per  Blackbukn,  J.,  in  Reg.  v.  Bradshaw  (1860),  2  El.  &  El. 
836,  29  L.  J.  M.  C.  176,  6  Jur.  (N.  S.)  629,  8  W.  R.  48o.  The  mean- 
ing of  this  doctrine,  which  is  often  quite  misunderstood,  appears  to  be 
that  if  the  justices  have  in  fact  jurisdiction  to  grant  the  warrant,  it  is 
their  dut\'  to  grant  it,  so  that  the  inquiry  before  them  is  wholly  one 
int<»  the  question  whether  they  have  or  have  not  jurisdiction.  The  con- 
sequence is  that  although  the  inquiry  may  involve  difficult  questions 
of  law  or  of  fact,  a  decision  of  the  justices  on  such  a  question,  being  a 
decision  of  a  question  going  to  their  jurisdiction,  has  not  the  judicial 
attribute  of  creating  an  estoppel.  Accordingly,  a  person  whose  goods 
are  distrained  for  poor-rates  may  raise  in  an  action  against  those  dis- 
training the  very  questions  the  justices  have  determined  without  having 
taken  any  direct  steps  to  get  the  decision  set  aside.  Usually,  however, 
owing  to  statutory  restrictions  contained  in  the  Constables  Protection 
Act,  1750  (24  Geo.  11.  c.  44,  s.  6),  and  the  Justices  Protection  Act, 
1848  (11  &  12  Vict.  c.  44),  the  only  form  such  an  action  can  take  is 
that  of  replevin.  See  Harper  v.  Carr  (1797),  7  T.  R.  270;  Milward 
V.  Caffin  (1778),  2  W.  Bl.  1330;  Fletcher  x.  Wilkins  (1805),  6  East, 
283;   Gay  v.  Mathews  (1862),   4  B.  &  S.  425,  32  L.  J.  M.   C.  58, 


R.  C.  VOL.  XXII.]      SECT.  III. — ASSESSMENT   AND   EEMEDIES.  833 

No.  20.  —  Manchester  v.  Headlam  and  London,  &/C.  By.  Co.  —  Notes. 

affirmed  in  the  Exc]ie(UU'r  Cluiniher  on  a  point  immaterial  to  tlie  present 
discussion,  4  B.  &  S.  440,  3;!  L.  J.  M.  C.  14,  8  L.  T.  074,  11  W.  E.922. 

Conversely,  where  justices  refuse  to  issue  a  distress  warrant,  their 
decision  may  be  questioned  by  an  application  for  a  mandamus  requir- 
ing them  —  not  be  it  observed  to  hear  and  determine  the  application 
f(n-  the  warrant — but  to  issue  it. 

A  striking  instance  of  the  fact  that  the  decision  of  justices  on  ques- 
tions coming  before  them  on  proceedings  for  the  recov'ery  of  poor-rates 
creates  no  estoppel  is  afforded  by  the  proceedings  leading  up  to  Cory  v. 
Bi'istnvfe,  No.  5,  p.  503,  ante.  There,  as  was  pointed  out  by  Lord  Black- 
lii'RX  in  that  case,  a  distress  warrant  was  sought  before  a  stipendiary 
magistrate  to  levy  a  sum  assessed  in  a  poor-rate  on  Messrs.  Gory  in 
respect  of  certain  moorings  alleged  to  be  occupied  by  them;  the  magis- 
trate held  they  were  not  in  occupation  and  refused  the  warrant,  and, his 
<lecision  was  upheld  by  the  Court  of  Common  Pleas.  Yet,  after  that,  a 
mandamus  was  obtained  requiring  the  magistrate  to  issue  his  warrant; 
he  did  so,  the  warrant  was  executed,  and  an  action  for  illegal  distress 
was  brought.  The  judgment  in  the  action  was  appealed  against,  and 
the  appeal  ultimately  went  to  the  House  of  Lords,  where  it  held  that 
Messrs.  Cory  were  in  occupation  of  the  moorings  and  liable  in  the  sum 
assessed  upon  them. 

The  doctrine  above  explained  is  sometimes  expressed  by  saying  that 
if  the  rate  is  good  upon  the  face  of  it,  the  justices  are  bound  to  enforce 
it;  but  this  is  a  most  unfortunate  way  of  putting  the  matter,  since,  as 
will  appear,  there  are  many  grounds  upon  which  proceedings  for  the 
recovery  of  a  poor-rate  in  perfect  form  may  be  successfully  defended 
either  directly,  or  indirectly  by  way  of  replevin  after  the  levy  of  the 
distress. 

The  i)rincipal  case  shows  that  it  is  no  defence  to  show  that  the 
premises  are  unfairly'  assessed;  c.  f.  also  Rex  v.  Trecothlch  (1834),  2  A. 
&  E.  405,  41  R.  R.  460.  Again,  it  is  no  defence  to  show  that  the  rate 
is  made  for  purposes  to  which  the  proceeds  of  the  rate  are  not  lawfully 
applicable,  at  all  events  unless  that  circumstance  appears  on  the  face  of 
the  rate.  Sec  Rcri.  v.  Kingston-on-Thames  Jvsfires  and  Philips 
(1858),  El.  Bl.  &  El.  256,  27  L.  J.  M.  C.  199,  4  Jur.  (N".  S.)  758.  C.f. 
Reg.  V.  Essex  Justices  (1877),  36  L.  T.  554;  Lvton  Local  Board  v.  Davis 
(1860),  2  El.  &  VA.  r,78,  29  L.  J.  M.  C.  173,  2  L.  T.  172,  8  W.  11.  411. 

On  the  other  hand,  as  the  principal  case  shows,  it  is  always  a  good 
defence  to  show  tliat  tlic  person  iiited  is  not  the  occupier  of  rateable 
property  within  the  parish.  It  never  seems  to  have  been  doubted  that 
want  of  occuj)ation  of  the  property  rated,  except  in  the  peculiar  circum- 
stances arising  in  the  principal  case,  is  a  good  defence.  But  Reg.  v. 
Jefferson  (1884),  48  J.  T'.  393,  may  be  cited  as  an  authority  to  show 
VOL.  XXII.  —  53 


8;U  KATINO. 

Ho.  90.  —  Manebeiter  v.  Headlam  and  London,  6oc.  By.  Co.  —  Notes. 


tliat  wlioro  tlie  person  rated  is  in  occupation  of  tlu'  projxn-ty  rated,  lie 
cannot  dcfi-nd  «>n  tlio  ground  tliat  the  pro])erty  is  not  in  tlio  parisli. 
Possibly  liowcvor  the  decision,  which  is  very  unintelligihle,  may  not 
hear  tliis  meaning.  Tf  it  does,  it  is  submitted  tliat  it  must  be  re- 
>;ard»'d  as  unsound,  as  in  tliat  case  it  is  inconsistent  with  a  number  of 
earlier  authorities  (see  Eeg.  v.  Hannam  (C.  A.  1886),  34  W.  K.  355,  and 
the  cases  there  cited),  and  with  the  subsequent  case  of  Baghui  Tin 
Plate  Co.  V.  Jolni  (1895),  72  L.  T.  805,  and  is,  moreover,  repugnant  to 
common  sense. 

The  curious  distinction  that  is  made  in  cases  where  the  person  rated 
occupies  property  in  the  parish  and  is  rated  both  in  respect  of  that 
property  and  of  property  not  in  his  occupation  is  shown  by  the  i)riu- 
cii>al  case. 

It  seems  that  in  general  at  all  events,  it  is  no  defence  to  show  that 
the  premises  are  exempt  from  rates  by  statute,  see  Blrmhujluim  Over- 
seers V.  Shaw  (1849),  10  Q.  B.  868,  s.  c.  nom.  Reg.  v.  Biniiingham 
Justices,  3  New  Sess.  Cas.  445;  s.  c.  no?n.  Ex  parte  Birnilngliavi  Over- 
.<ieers,  18  L.  J.  M.  C.  89,  13  Jur.  357;  Eeg.  v.  Hannam  (C.  A.  1886), 
34  W.  R.  355. 

rt  is,  of  course,  a  defence  where  some  essential  formality  in  the 
making  of  the  rate  has  not  been  observed ;  and  there  are  of  course  de- 
fences arising  out  of  matters  subsequent  to  the  rate;  e.  g.,  that  the 
ratepayer  has  become  bankrupt,  or  that  the  rate  has  been  paid. 

In  some  cases,  moreover,  payment  of  rates  has  been  successfully  re- 
sisted on  the  ground  that  an  attempt  to  enforce  them  on  the  part  of  the 
authorit}'^  was  against  good  faith.  See  London  &  North  Western  Railway 
Co.  V.  Bedford  (1852),  17  Q.  B.  978;  Beg.  v.  Parker  (1857),  7  El.  & 
Bl.  155,  26  L.  J.  M.  C.  199;  Leicester  Waterivorks  Co.  v.  Crojystone 
Overseers  (1875),  44  L.  J.  M.  C.  92,  32  L.  T.  567;  Reg.  v.  Kingston- 
upon-Thames  Justices  &  Wedd  (1858),  El.  Bl.  &  El.  259,  27  L.  J. 
]\r.  C.  201;  c.f.  also  Sheffield  Waterworks  Co.  v.  Sheffield  Corporation 
(1885),  55  L.  J.  M.  C.  40,  54  L.  T.  179,  34  W.  R.  153. 

The  decisions  as  to  the  objections  to  a  rate  made  with  all  due  essen- 
tials and  formalities  that  can  be  taken  by  way  of  defence  to  proceedings 
for  enforcing  it,  seem  to  be  explicable  on  principles  of  common  sense, 
which,  curiously  enough,  appear  never  to  have  been  pointed  out  by  the 
Court.  It  is  obvious  that  the  matter  ought  to  turn  upon  the  question 
whether  or  not  the  person  rated  has  had  an  opportunity  of  appealing 
against  the  ra;te.  If  he  has,  and  has  neglected  to  avail  himself  of  it,  it 
is  reasonable  that  he  should  be  compelled  to  pay  what  was  assessed  on 
him,  while,  if  he  has  not,  it  is  obviously  unjust  that  he  should  have 
no  remedy.  Consideration  will  show  that  the  cases  are  all  consistent 
with  this  principle.   The  occupiers  of  rateable  hereditaments  in  a  parish 
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are  the  only  persons  who  can  be  expected  to  watch  for  notice  that  a 
rate  for  the  parish  has  been  made,  and  who  can  be  regarded  as  being 
given  an  opportunity  of  appealing  by  the  publication  of  such  a  notice, 
and  on  this  ground  it  is  right  that  the  question  of  occupation  should  be 
open  upon  proceedings  for  the  recovery  of  the  rate. 

It  may  be  observed  that  recourse  is  now  very  rarely  had  to  replevin 
for  the  purpose  of  testing  the  question  of  liability  to  a  rate.  Formerly 
when  there  was  no  appeal  from  the  Court  of  Queen's  Bench  on  a  case 
stated  by  Quarter  Sessions,  the  remedy  by  replevin  was  often  adopted 
as  a  means  of  getting  the  decision  of  a  higher  tribunal;  but  now  that  a 
case  stated  by  Quarter  Sessions  can  be  taken  to  the  House  of  Lords, 
there  is  no  object  in  raising  such  questions  in  replevin  rather  than  by 
an  appeal  against  the  rate. 

AMERICAN   NOTES. 

In  Cooley  on  Taxation,  '2nd  ed.,  ch.  xxiv.,  the  American  law  regarding 
remedies  for  wrongful  action  in  tax  proceedings  is  treated  at  lengtli. 

Remedies  for  excessive  valuation  are  provided  by  statute  in  the  various 
states,  generally  in  the  form  of  a  direct  review  either  by  the  assessor  himself 
or  by  some  appellate  tribunal.  "  There  are  always  methods  in  which  one  who 
is  wrongfully  assessed  for  taxation,  or  unequally  taxed,  may  have  abatement 
of  the  assessment  or  of  the  tax  without  resort  to  the  customary  legal  remedies. 
While  the  assessor  still  has  the  list  or  roll  in  his  hands  uncompleted,  he  may 
abate  any  assessment  on  his  own  motion,  or  on  application,  when  satisfied 
that  it  is  either  wholly  or  in  part  illegal  or  unjust.  No  statute  could  be  neces- 
sary for  this.  But  when  the  assessment  has  passed  from  his  hands,  the  right 
to  an  abatement  nmst  in  general  depend  upon  the  statute."     Cooley,  op.  cii.. 

In  Massachusetts,  to  select  an  example,  the  statutes  provide  that  "  a  person 
aggrieved  by  the  taxes  assessed  upon  liim  may  apply  to  the  assessors  for  an 
abatement  thereof;  and  if  he  makes  it  appear  that  he  is  taxed  at  more  thau 
his  just  proportion,  or  upon  an  assessment  of  any  of  his  property  above  its 
fair  cash  value,  they  shall  make  a  reasonable  abatement ;  "  and  if  the  assessors 
refuse  to  make  an  abatement  to  a  person,  he  may,  within  a  certain  time  and 
subject  to  certain  conditions,  appeal  to  the  County  Commissioners  or  the  Supe- 
rior Court,  and  may  be  gianted  such  an  abatement  as  seems  reasonable  to  tlie 
appellate  body.     Public  Statutes,  ch.  11,  sects.  69-76;  Acts  of  1890,  ch.  127. 

Statutes  of  this  sort,  providing  remedies  for  excessive  valuation,  are  ex- 
clusive of  other  remedies.  *'  The  only  remedy  for  exce.ssive  taxation  or  over- 
valuation of  property  is  by  an  appeal  to  the  board  properly  constituted  by  law 
and  authorized  to  abate  the  excess.  This  remedy  is  provided  by  statute  and 
is  ample  and  perfect,  and  applies  to  all  cases ;  not  only  where  the  assessment 
is  made  upon  an  over-valuation,  but  also  where  the  whole  assessment  is  ex- 
cessive, or  is  based  upon  a  wrong  principle,  or  where  property  is  assessed 
which  is  claimed  as  exempt."    2  Desty  on  Taxation,  622. 
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.*-io  Cooley.  p.  748:  "When  the  tax  is  illegal,  out'  i.s  not  obliged  to  apjtly 
for  an  abatement,  unless  the  statnte  niake.s  that  thi'  sole  remedy :  but  he  may 
ooiitost  tlu>  tax  when  attempt  is  made  to  collect  it.  Hut  for  a  merely  exces.><iv(' 
or  unequal  assessment,  where  no  principle  of  law  is  violated  in  making  it,  and 
the  complaint  is  of  an  error  of  judgment  only,  the  sole  remedy  is  an  api>lica- 
tion  for  an  abatement,  either  to  the  assessors  or  to  such  statutory  board  as 
has  been  provided  for  hearing  it.  The  Courts,  either  of  common  law  or  of 
c(|uity,  are  powerless  to  give  relief  against  the  erroneous  judgments  of  assess- 
ing bodies,  except  as  they  may  be  specially  empowered  by  law  to  do  so.'" 

To  the  effect  that  the  Courts  are  powerless  in  cases  of  excessive  asses.s- 
ments,  except  as  specially  empowered,  see  Scoi  Jose  Gas  Co.  v.  Janmiry,  57 
California,  614;  Ilolton  v.  Bangor,  23  Maine,  "264;  Stickneyv.  Bangor,  30  id. 
404:  Attorney-General  v.  Supervisors,  42  Michigan,  72 ;  Brooks  v.  Shcltoii, 'i7 
Mississippi,  243;  Stajhrdv.  Mayor.  6  John.son  (X.  Y.),  1;  Western  R.  Co.  v. 
Nolan,  48  New  York,  513:  Khnber  \.  Schuylkill  Co..  20  Pennsylvania  State, 
366;  Everitt^s  Appeal,  71  id.  216:  County  Court  v.  Marr,  8  Ifumjihreys 
(Tenn.).  634. 

Stickney  v.  Bangor,  supra,  was  one  of  the  many  cases  where  a  person,  ag- 
grieved by  what  he  deemed  an  over-valuation  of  his  property,  paid  the  tax 
and  then  sought  to  recover  the  excess  over  a  reasonable  amount  in  an  action 
at  law.  But  the  Court  held  that  his  only  remedy  was  by  appeal  to  the  County 
Commissioners,  as  provided  for  by  statute. 

So,  in  Yazoo  Delta  Investment  Co.  v.  Suddoth,  70  Mississippi,  416,  it  was 
held  that  tax-payers  failing  to  appeal  from  an  order  of  the  board  of  super- 
visors approving  an  assessment,  are  concluded  thereby. 

In  Howe  v.  Boston,  7  Gushing  (Mass.),  273,  274,  the  Court  said  :  '■  ^Ve  con- 
sider the  rule  well  settled  in  this  Commonwealth,  that  where  a  party  is  right- 
fully taxed  for  any  personal  or  any  real  estate,  his  remedy,  and  his  only 
remedy  for  any  excess  of  taxation,  is  by  application  for  an  abatement  in  con- 
formity with  the  provisions  of  c.  7  of  the  revised  statutes ;  whether  the  excess 
arises  from  including  in  the  valuation  property  of  which  the  person  taxed  is 
not  the  owner,  and  for  which  he  is  not  liable  to  be  assessed,  or  from  placing 
an  undue  and  disproportionate  value  on  that  of  which  he  is  the  owner.  In  all 
such  cases  the  assessment  is  valid,  and  the  party  aggrieved  cannot  maintain 
an  action  at  law  to  recover  back  a  portion  of  a  tax  so  assessed,  although  paid 
by  compulsion." 

See  also  Richardson  v.  Boston,  148  Massachusetts,  508,  and  cases  cited 
therein ;  also  many  cases  cited  in  25  Am.  &  Eng.  Encycl.  of  Law,  1st  ed. 
242-248. 

Where  a  tax  is  illegal,  a  different  rule  applies,  and  the  statutory  remedy  of 
appeal  from  the  assessment  is  not  conclusive.  25  Am.  &  Eng.  Encycl.  of 
Law,  1st  ed.  244  ;  Cooley  on  Taxation,  2nd  ed.  748. 
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REAL   ESTATE. 


TILLEY   V.  SIMPSON. 

(1746.) 

RULE. 

The  word  "estate,"  used  generally  in  a  will,  and  not 
restrained  by  context,  will  pass  real  estate. 

Tilley  v.  Simpson. 

2  Term  Reports,  659  n.  (1  R.  R.  577  n.). 

Will.  —  Estate.  —  Interest  in  Real  Estate. 

Bequest  of  residue  of  money,  goods,  chattels,  and  estate  whatsoever,  after 
recital  of  intention  to  dispose  of  all  -worldly  estate,  construed  to  include  an 
interest  in  real  estate. 

I'lie  testator,  after  declaring  that  he  intended  to  dispose  [659] 
of  all  his  worldly  estate,  and  making  several  devises  to 
diit'erent  persons,  gave  and  bequeathed  all  the  rest  and  residue  of 
his  money,  goods,  chattels,  and  estate  whatsoever  to  his  nephew 
A.  B.  The  question  was,  Whether  a  l)eneficial  interest  in  a  real 
estate,  not  before  disposed  of,  would  pass  to  the  nephew  by  this 
devise. 

liOrd  Hardwigke,  Chancellor,  was  of  opinion  that  it  would. 
He  said,  where  the  Court  had  restrained  the  word  "  estate  "  to  carr}- 
personal  estate  only,  hath  been  where  it  hath  appeared  tliat  it  was 
the  intention  of  the  testator  it  should  be  so  understood;  as  where 
it  hath  stood  coupled  with  particular  descriptions  of  part  of  the 
personal  estate,  as  a  l)eque.st  of  all  my  mortgages,  household  goods 
and  estate,  in  which  the  preceding  words  are  not  a  full  description 
of  the  personal  estate;  he  did  not  know  any  of  those  cases  where 
tlie  preceding  words  were  sufhcient  to  pass  the  whole  personid 
estate.  If  the  testator  had  said,  "  all  the  rest  and  residue  of  my 
j^crsonal  estate  and  estates  whatsoever, "  a  real  estate  would  liave 
passed.     This  bequest  animmts  to  thr;  same,  for  tlie  word  "  cliattels  " 
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i.s  US  full  a  description  of  the  personal  estate  as  the  word  "  personal.  " 
Therefore  when  ho  luUh  used  words  comprehending  all  his  personal 
estate,  and  then  makes  use  of  the  word  "estate,"  that  word  will 
carrv  a  real  estate.  The  word  "  wdiatsoever  "  is  used  here,  which 
is  the  same  as  if  he  had  said,  of  whatever  kind  it  bo;  and  if  that 
liad  been  the  case,  it  would  most  certainly  have  carried  the  real 
estate.  The  case  of  Tirrel  v.  Pa(/e,  1  Ch.  Cas.  262,  is  very  mate- 
rial to  the  present  question,  and  I  think  cannot  be  distinguished ; 
there  the  gift  was  of  all  the  rest  and  residue  "  of  my  money,  goods, 
and  chattels,  and  other  estates  whatsoever,  I  give  to  J.  T.. "  The 
only  ditl'erence  in  the  case  is,  that  there  is  the  word  "other," 
which  I  do  not  think  can  distinguish  it.  If  it  had  been  all  the 
rest  and  residue  of  my  household  goods  and  mortgages,  and  nil 
other  estate,  I  do  not  think  that  would  have  carried  the  real. 

ENGLISH   NOTES. 

The  above  is  given  as  a  sample  of  one  of  the  earlier  cases  in  whicii 
tlie  Court,  in  order  to  construe  "estate"  as  passing  real  estate,  looked 
for  some  evidence  of  the  intention  that  real  estate  sliould  be  included. 
Tlie  concluding  words  of  Lord  Hardwicke's  judgment  are  not  borne 
out  by  modern  authorities,  which  on  the  contrary  favour  the  construc- 
tion that  such  words  as  "property"  and  "estate'"  include  the  real  es- 
tate, unless  there  is  an  indication  in  the  will  of  a  contrary  intention. 

The  modern  rule  is  already  indicated  by  Bayley,  J.,  in  Doe  d.  Mor- 
gan V.  Morgan  (1827),  5  B.  &  C.  512,  518,  30  R.  E.  413.  "  Where  a 
testator,"  he  says,  "uses  words  calculated  to  pass  the  real  estate, 
the  real  estate  will  pass  by  those  words,  unless  it  be  shown  clearly 
from  other  expressions  in  the  will  that  the  words  were  used  in  a  more 
contined  sense.  The  word  'effects '  i^rhnu  fade  applies  to  personal 
property.  But  the  word  '  estate  '  is  sufficient  to  pass  hind.  There  may, 
however,  be  other  parts  of  the  will  which  show  that  that,  word  is  con- 
fined to  personal  estate  only.  In  Doe  v.  Lamjlonds  (14  East,  370),  it 
was  held  that  the  word  '  property '  when  used  in  a  will  would  pass  the 
real  as  well  as  the  personal  estate;  and  if  there  are  other  expressions 
in  the  will  calculated  to  raise  a  judicial  doubt  only  whether  the  testator 
intended  to  confine  the  word  'property'  to  his  personal  estate,  I  think 
tliose  expressions  ought  not  to  control  the  effect  of  the  word  'property,' 
which  has  been  held  to  include  the  real  as  well  as  the  personal 
estate." 

In  Doe  d.  Eoans  v.  Evans  (1839),  8  Ad.  &  Ell.  719,  the  testator,  who 
was  a  tenant  of  land  by  demise  to  him  and  bis  heirs  for  lives,  after 
b'gacies  of  money  and  furniture,  gave,  bequeathed,  and  devised  to  his 
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wife  "all  my  money,  securities  for  money,  goods,  cliiittels,  and  estate 
and  effects  of  what  nature  or  kind  whatsoever  and  wlieresoever  the 
.<aiue  may  be  at  the  time  of  my  death."  It  was  held  that  the  interest 
ill  the  land  was  included.  Lord  Dexman,  Ch.  J.,  in  delivering  the 
Judgment  of  the  Court,  said:  ''We  think,  adverting  to  the  doctrine  of 
Lnvd  Hakdwicke  in  Tilley  v.  Siinj)H()n,  that  of  Lord  Kenvox  in 
Jonrjshia  v.  Jongsma  (1  Cox,  362),  and  the  later  cases  in  which  the 
same  principle  has  been  acted  on  as  in  those  decisions,  that  the  realty 
<loes  pass  by  the  word  *  estate '  in  this  will,  the  term  used  being 
<;apablc  of  passing  it,  and  the  accompanj'ing  words  being  satisfied  b}- 
reference  to  the  personal  property." 

There  is  a  judgment  delivered  by  Lord  Brougham  in  the  Privy 
■Council  (1847),  which  marks  the  tendency  of  the  modern  decisions 
{Mai/or  of  Hmnilton  \.  Hod  scion,  6  Moore  P.  C.  7(>).  A  testator  (in 
•an  old  will)  directed  his  shares  in  a  ship  to  be  sold  "  for  the  advantage 
of  my  estate."  Then  after  gifts  of  houses  and  land,  and  a  gift  to  his 
wife  of  certain  furniture,  "that  she  had  from  her  father's  estate,"  In; 
gave  the  remainder  of  his  estate  that  was  then  in  his  possession,  or 
might  thereafter  be  his,  to  his  wife;  and  directed  that  after  payment  of 
debts  and  legacies  his  estate  should  be  kept  together  until  certain  con- 
tingent events,  and  then,  according  to  the  event,  his  estate  should  be 
•ilivided  in  certain  proportions.  It  w'as  held  that  the  real  estate  of  the 
■testator  passed  under  this  will.  Lord  Bkougham  delivered  the  judg- 
ment of  the  Court.  After  referring  to  a  judgment  of  Lord  Justice 
Tkkvok  (12  Mod.  592),  in  which  it  was  said  that  the  words  "my 
estate,"  &c.,  may  pass  an  inheritance,  ichere  the  intent  is  cvpparent  to 
pass  it,  Lord  Bkougham  proceeds:  "But  that  is  no  longer  law.  The 
law  is  not  now  that  the  word  '  estate '  will  not  pass  the  realty,  or 
realty  together  with  personalty,  unless  there  is  an  intent  to  do  so,  it  is 
just  the  other  way  ;  it  is  that  it  will  pass  the  realty  as  well  as  the  per- 
sonalty, unless  there  is  matter  ap])arent  to  show  that  the  intent  is,  that 
it  shall  not  pass  the  realty." 

This  rule  of  construction  is  unifornil)'  apjilied  in  more  recent  cases; 
and,  as  to  wills  made  after  the  year  1837,  with  the  effect  of  including 
real  estate  acquired  after  the  date  of  the  will  (see  1  Vict.  c.  20,  ss.  24, 
34).  Thus  in  O'Toole  v.  Broivn  (18r,4),  3  P:il.  &  Bl.  572,  a  testator  in  a 
will  made  after  the  Wills  Act  came  into  operation,  used  tlicsc  words, 
"all  the  rest,  residue,  and  remainder  of  my  goods,  cliattels,  stock  in 
trade,  estate,  and  effects  of  what  nature  and  kind  whatsoever,  not  here- 
inbefore given  or  bequeathed,  I  give  and  l)equeath  to  E.  V.  V^.  and  W. 
T."  u[)on  trusts  such  as  would  apply  ecpially  to  real  and  personal  estate. 
It  was  held  that  under  these  words  the  whole  real  estate  which  the  tes- 
tator   had    at   his  death    was    effectually    given    to  the   trustees.     Lt)rd 
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(.'.vMrnKLi.,  rii.  •!.,  in  tlolivering  tlu'  judgineut  of  the  Court,  ob.sorvi'd : 
••  In't'iirc  tlu>  Wills  .Vet  passed,  if  tlu*  testator,  at  the  time  of  making  his 
will,  Iiail  lu't'n  sfizt'd  in  fee  sini[ili'  of  the  laud  sought  to  lie  i't'cn\c'n'(l  in 
this  t'jootujtMit,  would  tho  laiul  have  passed  by  the  will?  Wo  arc  <if 
o|)iiiioii  that  it  would.  The  ruhf  is  well  settled  ity  Due  d.  ICrans  v. 
Ei'ittis  {siiprti),  Ilia  JI(ti/of  of  Hamilton  v.  llodsdon  {siqu'd),  and  a 
long  train  of  decisions  which  it  is  unnecessary  to  enumerate,  that  the 
word  'estate  "  in  a  will  is  sutticient  to  carry  real  as  well  as  personal  es- 
tate, and  that  this  force  is  to  be  given  to  it  unless  something  appears 
upon  the  will  to  show  that  it  was  used  in  a  less  extensive  signification." 
Later  cases  in  which  a  similar  principle  of  construction  has  been 
applied  are  Jlam'dton  v.  Buckmnste}-  (186G),  L.  Iv.  3  Eq.  323,  36  L.  J. 
CIj.  o8;  Dobson  v.  Boivness  (1868),  L.  R.  5  Eq.  404,  37  L.  J.  Ch.  309; 
Attree  V.  Attree  (1871),  L.  R.  11  Eq.  280,  40  L.  J.  Ch.  192  ( ''all  the 
rest  "  );  Smyth  v.  Smyth  (1878),  8  Ch.  D.  561  (  "  rest,  residue,  money, 
chattels,  and  all  other  effects");  Hall  v.  Hall,  1891,  3  Ch.  389 
(  ''effects  "  with  context). 

AMERICAN  NOTES. 

The  rule  correctly  states  the  American  law. 

"The  word  'estate,'  taken  hi  its  primary  sense,  as  used  in  a  will,  without 
anything  in  the  context  to  limit  it,  is  a  word  of  very  extensive  meaning.  It 
is  nearly  synonymous  with  the  word  '  property,'  where  that  word  is  not  quali- 
fied by  the  addition  of  the  word  '  personal.'  Under  the  word  'estate,'  used  in 
its  primary  sense,  real  property  of  every  description  will  oidinarily  pass,  and 
the  presumption  is  that  the  testator,  in  using  the  word,  uses  it  in  its  broad 
and  inclusive  signification,  unless  the  context  restricts  its  meaning  to  some 
particular  species  of  property."  Underbill  on  Wills,  s.  295,  citing  many 
cases. 

Cases  to  the  effect  that  the  word  "estate"'  in  a  will,  when  unrestrained  b\' 
the  context,  will  pass  land,  are :  Warner  v.  Willard,  54  Connecticut,  470  ; 
Deering  v.  Tucker,  55  Maine,  284  ;  Chapman  v.  Chick,  81  id.  109  ;  Allen  v. 
While,  97  Massachusetts.  501;  Cook  v.  Lanning,  40  New  Jersey  Eq.  .369; 
Hojius  V.  Hojiux,  92  Pennsylvania  State,  305;  Smith  v.  Smith,  17  Grattan 
(Va.),  268.     Others  are  collected  in  1  Jarman  on  Wills,  6th  ed.  *676,  n. 

In  Warner  v.  Willard,  supra,  a  testator,  by  the  tirst  clause  of  his  will,  gave 
his  wife  a  life  use  of  all  his  real  estate,  and  after  giving  sundry  pecuniary 
legacies  to  his  children,  he  made  the  following  residuary  bequest :  "All  the 
residue  of  my  estate  of  whatever  kind,  I  give  to  my  wife."  No  other  dis- 
position was  made  of  the  fee  of  the  real  estate.  It  was  held  that  under  this 
clau.se  the  widow  took  the  fee  in  the  real  estate  of  which,  by  the  first  clause, 
.she  took  only  a  life  use. 

So,  in  Smith  v.  Smith,  supra,  where  there  was  a  gift,  in  a  will,  of  "  all  the 
rest  and  residue  of  my  estate  which  may  at  any  time  come  to  the  hands  of  my 
executor,  either  from  the  lapsing  of  t!ie  aforesaid  legacies  or  otherwise,''  it 
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was  held,  upon  a  consideration  of  the  -whole  will  and  the  surrounding  circum- 
stances, that  the  testator's  real  estate  was  included. 

Of  course  the  context  may  lead  to  the  conclusion  that  the  testator  meant 
tlie  word  "  estate  "  to  include  only  personal  property,  and  it  has  been  so  con- 
strued by  the  Courts  in  several  cases.  See  xircher  v.  Deneale,  1  Peters  (U.  S. 
.Sup.  Ct.),  585;  Ci-ew  v.  Dixon,  129  Indiana,  85;  McChesney  v.  Bruce,  1 
.Maryland,  344;  Bullardv.  Gojfe,  20  Pickering  (Mass.),  252  ;  Birdsallx.  Apple- 
gal'^,  20  New  Jersey  Law,  244. 

But  such  a  construction  will  be  given  to  the  word  only  where  there  are 
ijualifying  words,  or  where  the  general  term  is  so  connected  or  mixed  with 
words  expressing  only  things  personal,  as  to  limit  its  meaning.  Hunt  v.  Htinr, 
4  Gray  (Mass.),  190,  193. 

The  case  of  Bullard  v.  Goffe,  Hupra,  furnishes  a  good  illustration  of  the 
circumstances  under  which  a  Court  v.ill  limit  the  meaning  of  the  word  "  estate  " 
to  personal  property.  There  a  testatrix,  after  various  bequests  of  articles  of 
furniture  and  other  personal  property,  proceeded  as  follows  :  "I  do  hereby 
give  and  bequeath  to  B.  all  the  residue  of  my  furniture  and  estate  whatever 
and  wherever  it  may  be,"  the  Court  held  that  real  estate  did  not  pass,  it  ap- 
pearing that  the  description  of  the  property  of  the  testatrix  in  the  will  was 
wholly  confined  to  personal  chattels,  that  there  were  no  words  indicating  an 
inti^ntion  on  her  part  to  devise  all  her  property,  and  that  there  remained 
aiticles  of  furniture  and  other  pensonal  property  not  specifically  disposed  of 
in  the  will.  At  pp.  256-259,  the  Court  said  :  "A  devi-se  of  'all  the  rest  and 
residue  of  my  estate,'  is  doubtless  sufficient  to  pass  real  estate,  unless  re- 
strained by  other  words  immediately  connected  with  the  devise,  or  so  accom- 
panied w  ith  things  that  are  personal,  as  to  show  the  testator  meant  to  tise  the 
term  as  merely  applical)le  to  personal  property.   .   .   . 

"But  it  is  claimed  that,  in  the  present  case,  the  word  estate  is  accompanied 
with  a  bequest  of  personal  chattels,  and  when  the  testatrix  bequeaths  articles 
exclusively  of  this  character,  and  then  adds,  '  all  the  residue  of  my  furniture 
and  estate  whatever  and  wherever  it  may  be,'  she  intends  only  other  property 
and  estate  ejusdem  generis.  The  principle  here  relied  upon  has  been  fre- 
quently recognized  in  the  construction  of  wills.   .   .   . 

"  In  some  of  the  cases  above  cited,  much  stress  was  lai<l  upon  tiie  circum- 
.stance  of  there  being  no  introductory  words  in  the  will,  .showing  an  intent  to 
dispose  of  all  the  projierty  of  the  testator,  as  well  as  upon  the  fact,  that  the 
will  contained  no  preceding  devise  of  land  ;  but  a  more  controlling  principle 
seems  to  have  been,  that  if,  from  the  whole  will,  it  is  doubtful  whether  the 
testator  intended  to  devise  his  real  estate,  the  title  of  the  heir-at-law  must 
prevail. 

"Upon  recurrence  to  the  will  of  Mary  Waters,  it  will  be  quite  apparent, 
that  the  geneial  character  of  the  will  is,  that  indicating  bequests  of  personal 
pioperty.  The  form  of  the  gift  is,  '  T  give  and  bequeath,'  terms  more  prop- 
erly adapted  to  wills  of  personal  estate,  but  not,  however,  at  all  decisive  as  to 
the  intei'est  intended  to  be  devised.  The  legacies  given  prc^vious  to  the  re- 
siduary clau.se,  are  articles  of  furniture,  money  legacies,  and  books.  They 
are  specified  with  much  minuteness,  and  distributed  among  several  legatees, 
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and  tlien  follows  the  bequest '  of  all  the  residue  of  iny  furniture  and  estate^ 
whatever  and  wherever  it  may  be.' 

'•  It  appears  by  tiie  inventory  ol"  the  estate  of  Mary  Waters,  I  hat  Urmo  le- 
niained  not  specifically  disposed  of,  articles  of  furniture,  and  oilier  ])ersonal 
property.  Did  the  residuary  clause  in  the  mind  of  the  testatrix  apply  to  that 
estate,  or  did  it  embrace  lier  lands  ?  Is  not  the  word  cslale,  as  used  in  this 
will,  so  connected  with  personal  property  as  to  show  that  the  testatrix  in- 
tended merely  to  bequeath  her  personal  estate  ?  We  are  of  opinion,  that  the 
maxim,  noscitur  a  sociis,  is  properly  applicable  to  the  residuary  bequest  con- 
tained in  this  will,  and  that  the  general  character  of  the  will,  as  a  bequest  of 
personal  propei'ty,  must  control  the  word  estate,  which,  in  itself,  may  mean 
either  real  or  personal  estate.  It  seems  to  us,  that  the  intention  of  the  testa- 
trix to  devise  her  real  estate,  is  not  made  so  clearly  apparent  on  the  face  of 
the  will,  as  to  authorize  us  to  sustain  the  claim  of  the  demandants  as  devisees. 
of  the  same." 


RECEIVER. 

See  "Equitable  Title"  (Equitahlk  Execution),  10  R.  C.  .570-613. 
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STANGROOM  v.  TOWNSHEND  (MARQUIS). 

(1801.) 

No.  2.  — MARTIN  v.  PYCROFT. 

(1852.) 

RULE. 

The  Court  will  not  enforce  specific  performance  of  a  con- 
tract required  by  the  Statute  of  Frauds  to  be  in  writing, 
with  rectification  of  the  terms  by  parol  evidence  of  a  mis- 
take in  the  writing ;  but  where  the  defendant  in  an  action 
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for  specific  performance  proves  by  parol  evidence  that 
the  real  agreement  varied  from  the  terms  of  the  writing- 
sued  upon,  the  Court  will  give  the  plaintiff  the  option  be- 
tween rectification  of  the  writing  and  having  his  action 
dismissed. 

Townshend  (Marquis)  v.  Stangroom. 
Stangroom  v.  Townshend  (Marquis). 

(•)  Vesey,  328-341  (.5  K.  R.  .-512). 

Specific  Performance.  —  Mistake.  —  Parol  Evidence. 

Parol  evidence  admissible  in  opposition  to  a  specific  performance  of  [328] 
a  written  agreement  upon  tlie  heads  of  mistake  or  surjsrise  as  well  as 
of  fraud  ;  and  upon  such  evidence  the  bill  was  dismissed.     Another  bill  for  a 
specific  2>erformance  of  the  agreement,  corrected  according  to  tlie  same  evi- 
dence, contradicted  by  the  answer,  was  also  dismissed. 

Christopher  Stangroom  was  iu  possession  by  lease  from  tlie 
Marquis  Townshend  of  a  farm  in  the  parish  of  Langhani,  consist- 
ing of  446a.  oE.  and  2oP. ,  at  an  annual  rent  of  £290.  Jane  Gar- 
rett was  tenant  of  another  farm  under  the  marquis ;  and  those  two 
fari^is  comprised  all  the  lands  belonging  to  the  marquis  in  that 
parish.  About  the  end  of  the  year  1796  a  treaty  commenced 
between  Spearing,  agent  to  the  marquis,  and  Stangroom  for  a  re- 
newal of  Stangroom 's  lease;  and  an  agreement,  dated  the  4th  of 
May,  1797,  was  signed  by  Spearing  and  Stangroom,  entitled,  "  A 
statement  of  the  quantity  of  land  and  annual  value  of  the  farm 
belonging  to  the  Marquis  Townshend  in  Langham,  in  the  occupa- 
tion of  Christopher  Stangroom,  as  proposed  to  be  let  upon 
a  lease  for  twenty-one  years  from  Michaelmas,  *1797. "  [*;')"29] 
This  agreement  then  stated  the  arable  and  pasture  land 
particularly,  by  acres,  roods,  and  perches;  in  all  425a.  Ik.  and 
26p.  "  l)e  tlie  same  more  or  less;  "  that  the  rent  was  to  be  £270  a 
year ;  and  e\[>ressed  some  otlier  terms. 

The  first  bill  prayed  a  s])ecitic  performance  of  that  agreement; 
charging,  that  about  the  same  time  an  agreement  took  place  with 
Mrs.  Garrett  for  a  renewal  of  her  lease,  comprising  also  a  part  of 
Stangroom's  farm,  about  24  acres ;  that  tlie  defendant,  Stangroom, 
was  aware  of  that  agreement,  and  of  the  terms  upon  which  he  was 
to  liavc  Ill's  own  lease;  and  that  Ihe  a<freement  witli  Stangroom 
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contain.'^  tlie  same  ([uantitj  of  land  as  a  schedule,  made  out  in  tlie 
inesenco  ot  Stangroom,  and  with  his  assistance  from  a  general  map, 
about  24  acres  being  deducted  from  his  farm,  to  be  added  to  Mrs. 
Crarrett's;  and  2a.  oU.  80p.  being  taken  from  hers  to  be  added  to 
his.  Notice  to  quit  was  given  to  both  tenants  on  the  ord  of  April, 
1797. 

Stangroom  by  his  answer  denied  that  he  assisted  Spearing  in 
making  out  the  schedule  from  the  map ;  or,  that  he  knew  of  it. 
He  admitted  a  proposal,  made  to  him  by  vSpearing  about  the  29th 
or  30th  of  March,  or  the  1st  of  April,  to  take  from  his  farm  about 
25  acres ;  and  that  the  rent  for  the  farm  he  was  to  have  should  be 
£290,  which  propcsal  he  refused.  He  denied  any  knowledge  of 
Mrs.  Garrett's  agreement  for  any  part  of  his  farm,  or  any  knowl- 
edge of  any  such  intention,  except  for  the  exchange  of  about  eight 
acres,  which  was  proposed  by  Spearing,  and  to  which  the  defend- 
ant did  not  object. 

Spearing  and  another  witness,  Hammond,  proved  that  the  map 
was  the  general  standard  of  the  quantity  of  lands,  and  was  referred 
to  as  such  by  Stangroom  and  the  other  tenants;  that  Stangroom's 
and  Mrs.  Garrett's  lands  were  then  mixed;  and  about  24  acr-^'S  of 
Stangroom's  were  convenient  for  Mrs.  Garrett.  Spearing  also 
proved  an  exhibit,  the  schedule  of  the  farms,  referred  to  by  the 
bill,  in  his  handwriting,  entitled,  "  The  farm  in  the  occupation  of 
Christopher  Stangroom  at  Langham. "  The  two  first  sides  were 
written  in  December,  1796,  at  Stangroom's  house:  the  third  side 
written  afterwards,  where,  the  deponent  does  not  know ;  but  the 
whole  written  to  ascertain  tlie  quantity  of  land  proposed 
[*330]  *  to  be  let  to  Mrs.  Garrett,  and  taken  from  the  map;  the 
two  first  sides  made  out  with  the  privity  and  assistance  and 
in  the  presence  of  Stangroom;  and  the  whole  communicated  to 
him  previously  to  or  at  the  time  of  the  proposal  to  her.  Tlie  third 
side  contained  the  24a.  3r.  and  7p.  proposed  to  be  taken  from 
Stangroom,  and  2a.  3r.  33p.  to  be  taken  from  Mrs.  Garrett,  and 
added  to  Stangroom's  farm.  Mrs.  Garrett's  agreement  in  writing 
was  proved,  according  to  a  verbal  agreement,  stated  by  Spearing, 
on  the  13th  of  April,  1797,  for  a  lease  for  14  years  of  14  score 
acres,  at  a  rent  of  £170.  He  stated  that  Stangroom  had  notice  of 
the  verbal  agreement.  Hammond  also  proved  that  he  informed 
Stangroom  of  her  verbal  proposal ;  and  that  her  written  proposals 
were  .shown  to  him;  and  a  paper  was  produced  in  the  handwriting 
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of  Stangroom,  and  delivered  by  him  to  Hammond,  at  the  end  of 
March,  1797,  to  be  delivered  to  Mrs.  Garrett;  stating  loosely  the 
extent  of  Mrs.  Garrett's  farm ;  and  that  she  was  to  have  about  20 
acres  more,  and  calculating  the  rent  she  was  to  pay  upon  the  foot- 
ing of  her  verbal  agreement.  Spearing  on  his  cross-examination 
denied  that  he  proposed  an  exchange  of  8  acres  only ;  as  stated 
by  the  answer. 

The  cross-bill  prayed  a  specific  performance  of  the  written 
agreement. 

Mr.  Lloyd,  Mr.  Eomilly,  and  Mr.  Johnson,  for  Stangroom, 
objected  to  the  admission  of  evidence. 

There  is  no  instance  in  which  an  agreement  has  been  varied  by 
parol  evidence  of  conversations.  This  is  not  put  upon  the  ground 
of  fraud  or  misrepresentation.  Lord  Irnlumi  v.  Child,  1  Bro.  C. 
C.  92;  Hare  v.  Shearwood,  1  Ves.  241,  3  Bro.  C.  C.  168;  Lord 
Fortiiiorc  v.  Mor^^is,  2  Bro.  C.  C.  219  ;  Rich  v.  Jackson,  4  Bro.  C. 
C.  514 ;  Gttnnis  v.  Erhart,  1  H.  Bl.  289 ;  Meres  v.  Ansell,  .3  Wils. 
275.  In  Jenkinson  v.  Pcpys  (stated  by  the  Master  of  the  Rolls 
in  Iligginsoyi  v.  Clowes,  15  Ves.  516,  see  1  Ves.  &  Bea.  528),  in 
th;i  Exchequer,  upon  the  sale  of  an  estate  by  auction,  the  particular 
wa»j  equivocal  as  to  the  woods ;  but  it  was  clear  the  purchaser  was 
\o  pay  for  timber  and  timber-like  trees.  There  was  a  large 
underwood  upon  the  estate.  At  the  sale,  the  article  being  am- 
biguous, the  auctioneer  declared  he  was  only  to  sell  the 
*  land  ;  and  everything  growing  upon  the  land  must  be  paid  [*  331] 
for.  The  defendant,  the  purchaser,  insisted  he  was  only  to 
pay  for  timber  and  timber-like  trees,  not  for  plantation  and  under- 
wood. The  declaration  at  the  sale  was  distinctly  proved ;  but  it 
was  determined  that  the  parol  evidence  was  not  admissible.  In  this 
case  all  this  was  treaty  antecedent  to  the  execution.  To  proceed 
upon  the  evidence  would  put  an  end  to  the  statute,  29  Car.  II.  c.  3. 

Mr.  Mansfield,  Mr.  Richards,  Mr.  Fonblanque,  and  Mr.  Home 
for  the  Marquis  Townshend. 

This  is  the  case  of  a  latent  ambiguity,  requiring  explanation 
aliimrle.  Each  party  desires  the  assistance  of  the  Court.  In  Baker 
V.  Paine,  1  Ves.  456,  the  evidence  was  admitted,  certainly  in  a 
case  of  mistake.  Surprise  and  mistake  come  very  near  fraud.  If 
Stangroom  is  permitted  to  hold  this  land,  intended  to  form  part  of 
Mrs.  Garrett's  farm,  and  made  so  by  tlie  agreement  with  her,  the 
effect  will  be  fraud.      Joi/nes  v.  Statham,  3  Atk.  388,  is  decisive; 
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ami  according  to  the  established  doctrine,  that  if  the  Court  can  be 
satisfactttvily  infdViiRHl,  tliat  the  agveenient  i.s  not  such  as  the  party 
tliought  it  was,  it  shall  not  be  enforced. 

The  evidence  was  read  without  prejudice.  The  case  was  then 
argued  upon  tlie  eti'ect  of  the  agreement  and  the  evidence ;  the 
plaintit!  in  the  original  cause  contending  that  the  agreement  clearly 
referred  to  the  c^uantity  of  land  by  acres,  roods,  and  perches ;  and 
the  words  "  be  the  same  more  or  less  "  meant  ouly,  that  they  did 
not  waiTant  the  measure ;  and  the  description  of  lands  in  the 
occupation  of  Stangroom  was  satisfied  with  that  restriction ;  and 
did  not  necessarily  mean  all  the  lands  in  his  occupation;  and  that 
it  would  be  impossible  to  enforce  Stangroom 's  agreement  literally, 
particularly  against  Mrs.  Garrett. 

For  the  plaintiff  in  the  cross-bill  it  was  insisted  that  there  was 
no  ambiguity  in  the  agreement.  The  farm  in  the  occupation  of 
Stangroom  was  intended  to  be  let.  The  words  "  be  the  same  more 
or  less  "  showed  the  parties  meant  to  be  bound  by  the  descrip- 
tion of  the  person,  not  of  the  quantity  of  land.  Those 
[*  332]  *  words  must  refer  to  all  the  preceding  items,  and  might 
answer  20  acres,  as  they  would  without  doubt  a  less  quan- 
tity ;  though  not  if  it  was  considerable.  Upon  the  other  construc- 
tion those  words  are  useless.  The  treaty  was  completely  at  an  encl 
by  the  notice  to  quit.  The  evidence  does  not  amount  to  the  asser- 
tion, that  Stangroom  ever  agreed ;  and  all  the  conversations  were 
antecedent  to  the  date  of  the  agreement. 

Lord  Chancellor  (Lord  Eldon)  :  — 

The  argument  of  these  causes  certainly  furnishes  questions  of 
great  importance  as  well  as  some  difficulty.  It  is  contended  by 
the  original  bill  that  it  is  competent  to  the  Court  to  make  a  decree 
against  Stangroom  upon  all  the  circumstances  and  the  written 
paper.  He  insists  by  his  cross-bill  that  he  is  not  bound  to  execute 
such  an  agreement;  or,  rather,  that  it  is  not  the  true  sense  of  the 
agreement;  that  he  has  an  agreement  in  his  possession,  entitling 
him  to  a  lease  for  twenty-one  years  of  all  the  lands  in  his  occupa- 
tion ;  stating  the  true  meaning  to  be  a  lease  of  his  old  farm ;  and, 
that  agreement  being  obtained  without  fraud,  no  evidence  is  to 
be  admitted  to  vary  the  sense  of  it ;  and  that  upon  no  other  prin- 
ciple than  that  founded  upon  the  rules  of  evidence  in  this  Court, 
as  applying  to  the  circumstances  and  his  conduct  can  the  Court 
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look  at  the  parol  evidence,  eveu  for  the  purpose  of  refusing  him  a 
specific  performance  of  his  contract ;  much  more  strongly  contend- 
ing that  the  Court  cannot  enforce  against  him  a  contract,  the 
subject  of  vvhicli  will  not  correspond  with  the  description,  being 
only  a  part  of  it;  and  attempting  to  add  another  property,  which 
upon  no  practicable  construction  of  any  words  in  the  written  agree- 
ment can  be  said  to  be  comprehended  in  it. 

Upon  the  question  as  to  admitting  parol  evidence,  it  is  perhaps 
impossible  to  reconcile  all  the  cases.  Lord  Irnliam  v.  Child  went 
upon  an  indisputably  clear  principle ;  that  the  parties  did  not 
mean  to  insert  in  the  agreement  a  provision  for  redemption ;  be- 
cause they  were  all  of  one  mind,  that  it  would  be  usurious ;  and 
they  desired  the  Court  not  to  do  what  they  intended,  for  the 
insertion  of  that  provision  was  directly  contrary  to  their  intention, 
but  they  desired  to  be  put  in  the  same  situation,  as  if  they  had 
been  better  informed,  and,  consequently,  had  a  contrary  intention. 
The  answer  is,  they  admit,  it  was  not  to  be  in  the  deed ; 
and  *  why  was  the  Court  to  insert  it ;  where  two  risks  [*  333] 
had  occurred  to  the  parties,  the  danger  of  usury  and  the 
danger  of  trusting  to  the  honour  of  the  party.  The  same  doctrine 
was  laid  down  in  Lord  Portmore  v.  Morris  and  in  ILai^e  v.  Shear- 
wood  by  Mr.  Justice  Bulleii  ;  and,  speaking  with  all  the  venera- 
tion and  respect  due  to  so  great  a  judicial  character,  the  point,  in 
which  it  seems  to  have  failed,  is,  that  he  thought  too  confidently, 
that  he  understood  all  the  doctrine  of  a  Court  of  equity.  It  can- 
not be  said  that  because  the  legal  import  of  a  written  agreement 
cannot  be  varied  by  parol  evidence,  intended  to  give  it  another 
sense,  therefore  in  equity,  when  once  the  Court  is  in  possession 
of  the  legal  sense,  there  is  nothing  more  to  inquire  into.  Fraud 
is  a  distinct  case,  and  perhaps  more  examinable  at  law ;  but  all 
the  doctrine  of  the  Court  as  to  cases  of  unconscionable  agreements, 
hard  agreements,  agreements  entered  into  by  mistake  or  surprise, 
which,  therefore,  the  Court  will  not  execute,  must  be  struck  out, 
if  it  is  true  that  because  parol  evidence  should  not  be  admitted  at 
law,  therefore  it  shall  not  be  admitted  in  equity,  upon  the  ques- 
tion, whether,  admitting  the  agreement  to  be  such  as  at  law  it  is 
f!aid  to  be,  the  party  shall  have  a  specific  execution,  or  be  left  to 
that  Court,  in  which,  it  is  admitted,  parol  evidence  cannot  be  in- 
troduced. A  very  small  research  into  the  cases  will  show  general 
indications  by  Judges  in  equity,  that  that  has  I'.ot  been  supposed 
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to  he  the  law  of  this  Court.  In  Henkle  v.  TJic  Royal  E.rchangc 
AssuntiH-c  Coinpani/,  1  Ves.  317,  the  Court  did  not  rectify  the 
jKilicy  of  iiKSurance;  but  they  did  uot  refuse  to  do  so  upon  a  notion, 
that,  such  being  the  legal  ett'eet  of  it,  therefore  this  CN;urt  could 
uot  interfere;  and  Lord  Hahdwicke  says  expressly,  there  is  w* 
doubt,  the  Court  ha.s  jurisdiction  to  relieve  in  respect  of  a  plain 
mistake  in  contracts  in  writing  as  well  as  against  frauds  in  con- 
tracts ;  so  that,  if  reduced  into  writing  contrary  to  the  intent  of 
the  parties,  on  proper  proof  that  would  be  rectified.  This  is  loose 
in  one  sense;  leaving  it  to  every  Judge  to  say  whether  the  proof 
is  that  proper  proof,  that  ought  to  satisfy  him ;  and  every  Judge, 
who  sits  here  any  time,  must  miscarry  in  some  of  the  cases,  when 
acting  upon  such  a  i)rinciple.  Lord  Hakdwicke  saying  the  proof 
ought  to  be  the  strongest  possible    leaves  a  weighty    caution    to 

future  Judges.  This  inconvenience  belongs  to  the  admin- 
[*334]   istration  of  justice;  that  the  *  minds  of  different  men  will 

differ  upon  the  result  of  the  evidence,  which  may  lead  to 
different  decisions  upon  the  same  case.  In  Lady  SJielburnc  v. 
Lord  luehiquin,  1  Bro.  C.  C.  338,  it  is  clear  Lord  Thurlow^  was 
influenced  by  this,  as  the  doctrine  of  the  Court;  saying  [1  Bro. 
C.  C.  341],  it  was  impossible  to  refuse,  as  incompetent,  parol  evi- 
dence which  goes  to  prove  that  the  words  taken  down  in  writing 
were  contrary  to  the  concurrent  intention  of  all  parties ;  but  he 
also  thought  it  was  to  be  of  the  highest  nature ;  for  he  adds  that 
it  must  be  in-efragable  evidence.  He  therefore  seems  to  say  that 
the  proof  must  satisfy  the  Court  what  was  the  concurrent  intention 
of  all  parties ;  and  it  must  never  be  forgot  to  what  extent  the  de- 
fendant, one  of  the  parties,  admits  or  denies  the  intention.  Lord 
Thurlow  saying  the  evidence  must  be  strong,  and  admitting  the 
difficulty  of  finding  such  evidence,  says  he  does  not  think  it  can 
be  rejected  as  incompetent,    Doranv.  Boss,  1  Ve.s.  Jun.  57,  60  n. 

I  do  not  go  through  all  the  cases ;  as  they  are  all  referred  to  in 
one  or  two  of  the  last.  In  Bich  v.  Jackson  (The  Lord  Chan- 
cellor referred  to  a  note  of  the  judgment  in  that  cause,  which  is 
rather  more  full  than  the  report,  4  Bro.  C.  C.  514,  this  note  is 
set  forth  in  the  English  Notes,  infra),  there  is  a  reference  to 
Joynes  v.  Statham,  and  a  note  of  that  case  preserved  in  Lord 
Hardwicke's  manuscript.  He  states  the  proposition  in  the  very 
terms :  that  he  shall  not  confine  the  evidence  to  fraud ;  that  it  is 
admissible  to  mistake  and  surprise;  and  it  is  very  singular;   if 
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*  the  Court  will  take  a  moral  jurisdiction  at  all,  that  it  [*  337] 
should  not  be  capable  of  being  applied  to  those  cases ;  for 
in  a  moral  view  there  is  very  little  difference  between  calling  for 
the  execution  of  an  agreement  obtained  by  fraud,  which  creates  a 
surprise  upon  the  other  party,  and  desiring  the  execution  of  an 
agreement,  which  can  be  demonstrated  to  have  been  obtained  b}" 
surprise.  It  is  impossible  to  read  the  report  of  Joynes  v.  Statham, 
and  conceive  Lord  Hardwicke  to  have  been  of  opinion 
that  evidence  is  not  *  admissible  in  such  cases;  though  I  [*338] 
agree  with  Lord  Eosslyn  that  the  report  is  inaccurate.  Lord 
EossLYN  expressly  takes  the  distinction  between  a  person  coming 
into  this  Court,  desiring  that  a  new  term  shall  be  introduced  inta 
an  agreement,  and  a  person  admitting  the  agreement,  but  resisting 
the  execution  of  it  by  making  out  a  case  of  surprise.  Mortlock  v. 
Bulkr,  10  Ves.  292  (7  E.  E.  417).  If  that  is  made  out,  the 
Court  will  not  say  the  agreement  has  a  different  meaning  from  that 
which  is  put  upon  it;  but  supposing  it  to  have  that  meaning, 
under  all  the  circumstances  it  is  not  so  much  of  course,  that  this 
Court  will  specifically  execute  it.  The  Court  must  be  satisfied 
that  under  all  the  circumstances  it  is  equitable  to  give  more  relief 
than  the  plaintiff  can  have  at  law ;  and  that  was  carried  to  a  great 
extent  in  Twining  v.  Morricc,  2  Bro.  C.  C.  326.  In  that  case  it 
was  impossible  to  impute  fraud,  mistake,  or  negligence ;  but  Lord 
Kenyon  was  satisfied  the  agreement  was  obtained  by  surprise 
upon  third  persons,  which,  therefore,  it  was  unconscientious  to 
execute  against  the  other  party  interested  in  the  question.  It 
had  been  decided  frequently  at  law  that  there  could  be  no  suck 
thing  as  a  puffer  at  an  auction.  That,  whether  right  or  wrong, 
has  been  much  disputed  here.  Conolly  v.  Parsons,  3  Ves.  625.  In 
that  case  we  contended  that  all  the  parties  in  the  room  ought  t<» 
know  the  law.  Lord  Kenyon  would  not  hear  us  upon  that;  and 
I  do  not  much  wonder  at  it ;  but  Blake  being  the  common  acquaint- 
ance of  both  parties,  and  having  no  purpose  to  bid  for  the  vendor, 
unfortunately  was  employed  to  bid  for  the  vendee ;  and  others, 
knowing  that  he  was  generally  employed  for  the  vendor,  thought 
the  bidding  was  for  him.  Lord  Kenyon  said  that  was  such  a  sur- 
prise upon  the  transaction  of  the  sale  that  he  would  leave  the  par- 
ties to  law ;  and  yet  it  was  impossible  to  say  that  the  vendee 
appointing  his  friend,  without  the  least  notion,  much  less  inten- 
tion, that  the  sale  should  be  prejudiced,  was  fraud,  surprise,  or 
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anything  that  ro\\]d  lie  rharactcrisi'd  as  ninrally  wrong.  Tliat 
catso  illn.'^trate.s  tho  pvinciph's,  tliat  circunistance.s  of  that  .'^oit 
wtmUI  prevent  a  specific  performance  ;  and  tliat  it  is  conijietent  to 
this  Court,  at  least  for  the  purpose  of  enabling  it  to  deteiniine 
whether  it  will  specitically  execute  an  agreement  to  receive  evi- 
dence of  the  circumstances,  under  which  it  Avas  obtained;  and 
I  will  not  say  there  are  not  cases  in  which  it  may  be  re- 
ceived, to  enable  the  Court  to  rectify  a  written  agreement, 
[*  :V?,9]  *  upon  surprise  and  mistake  as  well  as  fraud ;  proper, 
irrefragable  evidence,  as  clearly  satisfactory  that  there  has 
been  mistake  or  surprise  as  in  the  other  case,  that  there  has  been 
fraud.  I  agree,  those  producing  evidence  of  mistake  or  surprise, 
either  to  rectify  an  agreement,  or  calling  upon  the  Court  to  refuse 
a  specific  performance,  undertake  a  case  of  great  difficulty;  but  it 
does  not  follow  that  it  is  therefore  incompetent  to  prove  the  actual 
existence  of  it  by  evidence. 

The  conclusion  upon  this  ca.se  is,  that  I  can  give  relief  upon 
neither  bill.  I  w^ll  not  say  that  upon  the  evidence  without  the 
answer  I  should  not  have,  had  so  much  doubt,  whether  I  ought  not 
to  rectify  the  agreement  upon  which  Stangroom  relies,  as  to  take 
more  time  to  consider  whether  the  bill  should  be  dismissed.  But 
the  evidence  must  be  taken,  due  regard  being  had  to  the  answer; 
and  the  Court  is  not  to  decide  upon  the  allegation  as  to  the  proba- 
bility against  the  answer,  not  only  to  take  out  of  his  contract  part 
of  the  land  he  held,  but  to  insert  land  which  he  never  did  hold, 
and  of  which  he  states  he  never  did  agree  to  become  the  occupier. 
Though  I  admit  all  the  observation  upon  the  depositions,  stating 
the  communication  to  Stangroom  by  Spearing  of  the  third  side  of 
the  paper,  produced  in  evidence,  it  is  clear  upon  all  the  other 
circumstances,  that  Stangroom  knew,  prior  to  that  agreement,  that 
there  had  been  treaty  with  Mrs.  Garrett  to  let  her  have  the  land 
described  in  the  third  side  of  that  paper.  A  most  material  fact  is, 
that  Stangroom  admits  that  upon  tlie  L^Dth  or  .30th  of  March,  or 
the  1st  of  April,  Spearing  proposed  to  him  that  his  farm  should  be 
varied.  It  is  said  he  objected  to  that  proposition  :  but  he  admits 
that  at  that  time  Spearing  delivered  to  him  a  paper  w^hich  corre- 
sponds in  most,  if  not  all,  its  parts  with  the  agreement  of  the  4tl! 
of  May.  If  that  paper  amounts  to  a  proposition,  that  he  was  not 
to  have  his  old  farm,  and  it  corresponds  with  the  paper  of  the  4th 
of  May,  and  Spearing  executed  that  paper  with  the  notion  that  it 
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demised  what  he  proposed  to  demise  upon  the  29th  or  30th  of 
March,  or  the  1st  of  April,  the  other  taking  it  as  not  demising 
what  was  proposed  at  the  prior  time,  there  cannot  be  a  stronger 
case  of  surprise ;  with  this  additional  fact,  that  before  the  execu- 
tion of  the  agreement  Mrs.  Garrett  represented  that  the  bargain 
proposed  to  her  was  hard.  She  was  to  have  more  lands  . 
in  this  parish.  Where  was  *  she  to  get  more  but  out  of  [*  340] 
the  occupation  of  Stangroom ;  all  the  lands  in  that  parish 
being  let  between  them?  He  sends  her  word  that  she  is  to  have 
the  additional  quantity.  What  is  that  but  saying  that  he  was  to 
give  up  so  much ;  for  it  could  be  procured  from  no  other  quarter  ? 
Recollecting,  also,  that  the  map  was  in  his  possession,  was  referred 
to,  and  was  something  to  amend  by,  that  it  gave  map  quantities, 
and  the  papers  were  reformed  as  to  their  quantities  by  that  map, 
furnishing  446  acres,  as  the  quantity  in  the  possession  of  Staug- 
Toom,  and  425  as  the  quantity  proposed  to  be  in  his  possession,  the 
latter  made  up  by  reduction  of  24  acres  and  the  addition  of  3,  it 
is  impossible,  taking  all  this  together,  to  prove  that  it  was  the 
intention  of  the  parties  that  if  those  two  treaties  were  carried  into 
effect  he  should  have  the  whole.  It  appears  that  Spearing,  man- 
aging for  his  landlord,  and  these  tenants  doing  the  best  for  them- 
selves, had  not  come  to  an  agreement  up  to  the  1st  of  April. 
Then  notice  to  quit  was  given  to  both.  That  is  said  to  be  a  deter- 
mination of  all  treaty.  It  is  put  on  the  other  side  as  speeding  the 
business.  Steps  are  taken  directly ;  and  Mrs.  Garrett  makes  her 
agreement  by  parol  upon  the  13th  of  April,  the  effect  of  which  is 
to  give  her  the  benefit  of  that  part  of  the  treaty  which  was  to  take 
from  Stangroom  that  part  of  his  farm.  That  agreement  was  com- 
municated to  Stangroom.  He  knew  she  had  a  parol  agreement, 
perhaps  not  strictly  one,  that,  even  if  confessed,  would  have 
bound,  but  an  agreement,  that  in  all  honour,  conscience,  and  fair 
dealing,  ought  to  bind;  she  relying  upon  the  honour  of  her  land- 
lord, that  she  was  to  have  that  property  in  her  occupation  which 
Stangroom  himself  had  advised  her  to  take.  The  subsequent  agree- 
ment with  Stangroom  does  away  the  effect  of  the  notice  to  quit. 

The  question,  therefore,  is,  whether  upon  the  face  of  the  agree- 
ment connected  with  a  latent  circumstance,  now  disclosed,  you  are 
now  at  liberty  upon  the  latent  fact  disclosed  to  inquire  into  the 
nature  of  the  agreement  itself ;  if  there  is  something  upon  the  face 
of  it  inconsistent  with  tliat  fact  disclosed  :  whether  evidence  can 
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bo  adiuitted  upon  the  ground  of  that  fact  disclosed  ;  one  part  of  thi- 
agroonuMit  importing  what  the  otlier  part  does  not  ini])ort;  next, 
wliether  if  Stangrooni  really  understood,  he  was  to  have  tlie  whole 
of  his  <»ld  farm,  he  shall  have  a  specitic  execution;  if  the  other 

party  could  not  so  understand  it.  As  to  the  expression 
[*3-41]   *"  more  or  less,"  I  do  not  say  those  words  in  a  contract 

will  not  include  a  few  additional  acres ;  but  if  the  parties 
are  contending  about  3  acres,  it  would  be  very  singular  upon  those 
words  to  add  24  map  acres,  which  he  knew  were  already  demised, 
as  far  as  parol  could  demise  them,  to  Mrs.  Garrett.  It  is  almost 
impossible  that  he  could  mean  to  include  them.  Therefore,  iipon 
the  head  of  the  true  meaning  of  the  agreement,  I  think  the  parol 
evidence  may  be  introduced;  but,  without  determining  tliat,  the 
evidence  is  so  complete  to  show,  Spearing  did  not  mean  it  at  the 
time  of  the  agreement,  and  that  Stangroom  must  have  known  that 
he  could  not  mean  it'  that  he  is  therefore  to  be  left  to  law. 

As  to  the  other  part  of  the  case,  I  cannot  possibly  execute  an 
agreement  so  perfectly  different  from  that  Stangroom  has  signed. 
T  am  to  consider  it  with  reference  to  his  answer,  by  which  he  ha.s 
positively  denied  it.  The  whole  agreement  is  to  be  taken  together  : 
and  the  whole  must  be  executed  or  abandoned.  I  cannot  find  out 
what  was  the  parcel  of  land  in  the  possession  of  Mrs.  Garrett  that 
lie  was  to  have.  It  is  not  distinctly  stated,  nor  is  it  admitted. 
I  cannot  therefore  give  a  specific  performance  upon  that  bill ;  and 
under  all  the  circumstances,  with  regard  to  the  admission  of  evi- 
dence, attending  to  the  purpose  and  the  view  with  which  it  is  to 
be  admitted  in  this  Court,  both  bills  must  be  dismissed,  without 
costs,  on  account  of  the  inaccuracy  of  all  the  transactions. 

Martin  v.  Pycroft. 

2  De  G.  M.  &  G.  785-806  (s.  c.  22  L.  J.  Ch.  94). 

Written  Agreement.  ■ —  Parol  Variation.  —  Enforcement  in  Equity. 

[78.5]        1 .    Where  persons  sign  a  written  agreement  and  there  has  been  na 

fraud  or  mistake,  the  written  agreement  binds  at  law  and  in  equity 

according  to  its  terms,  although  verbally  a  provision  was  agreed  to  which  has 

not  been  inserted  in  the  document;   subject  to  this,  that  the  defendant  in 

equity  may  call  upon  the  Court  to  be  neutral  unless  the  plaintiff  will  consent 

■  tl'.e  omitted  term. 

2.    Where,  therefore,  the  defendants  agreed  in  writing  to  grant  a  plaintiif 

..  lease  :it  a  sp?cificd  rent  and  for  a  specified  term,  subject  to  the  same  cove- 
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naiits,  clauses,  and  agreements  as  were  contained  in  an  expiring  lease  under 
which  he  then  held  the  property,  and  the  plaintiff  filed  a  claim  for  specific 
performance,  stating  the  above  agreement,  and  that  it  was  further  agreed  that 
he  should  pay  a  premium  of  £200,  which  by  his  claim  he  offered  to  do.  Held, 
reversing  the  Vice-Chaxcf.llor's  decision,  that  this  additional  term  did  not 
render  the  Statute  of  Frauds  a  valid  defence  to  the  claim. 

This  was  an  appeal  from  the  dismissal,  by  the  Yice-Chancellor 
Parkek,  of  a  claim  seeking  the  specific  performance  of  an  agree- 
ment on  the  part  of  the  defendants  to  grant  a  lease  to  the 
plaintiff. 

The  claim  stated  that  James  Pycroft,  and  the  defendants,  Joseph 
Pycroft  and  John  Winter  Pycroft,  became  or  claimed  to  have  be- 
come seised  or  entitled  in  undivided  third  shares  as  tenants  in 
common,  under  or  by  virtue  of  the  will  and  codicils  of  Elizabeth 
Pycroft,  who  died  on  or  about  the  19tli  day  of  December,  1840,  of 
or  to  certain  hereditaments,  including  the  alehouse,  messuage,  and 
premises  agreed  to  be  demised  as  thereinafter  was  stated,  held 
under  a  lease  for  lives  renewable,  granted  thereof  to 
*  the  said  Elizabeth  Pycroft,  by  the  Lord  Bishop  of  Chi-  [*  786] 
Chester,  subject  as  to  the  said  alehouse,  messuage,  and 
premises,  so  agreed  to  be  demised  as  thereinafter  was  mentioned, 
to  an  under-lease  thereof  granted  to  Charles  Calvert,  Esq.,  for  a 
term  of  years  which  \vould  expire  on  tlie  29th  day  of  September, 
1852.  That  the  plaintiff  was  and  had  been  for  many  years  past 
in  the  occupation  of  the  said  alehouse,  messuage,  and  premises 
agreed  to  be  demised  as  tliereinafter  mentioned,  under  or  by  virtue 
of  an  under-lease  thereof  granted  to  him  by  the  said  Charles  Cal- 
vert for  the  term  of  twenty-one  years  from  the  29th  day  of  Septem- 
ber, 1838,  except  the  last  two  days  of  such  term,  by  indenture 
elated  the  6th  day  of  April,  1832,  and  made  between  the  said 
Charles  Calvert  of  the  one  part,  and  the  plaintiff  of  the  other  part. 
That  the  defendants  entered  iuto  the  agreeTuent  in  question, 
which  was  as  follows  :  — 

"  An  agreement  made  and  entered  into  this  1st  da\-  of  August, 
1849,  between  James  Pycroft,  of  Ockbrook,  in  llie  county  of  Derby, 
gentleman,  Joseph  Pycroft,  of  Passall,  in  the  county  of  Derby, 
farmer,  and  John  Winter  Pycroft,  of  Titlnny,  in  the  county  of 
Stafford,  farmer,  of  tlie  one  i)art,  and  William  Martin  of  the  Shiji 
alehouse,  Chichester-rents,  Chancery-lane,  in  the  county  Middle- 
sex, licensed  victualler,  of  the  other  part. 
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"  The  said  James  rvcioi't,  .In>ciili  ryimft,  and  John  Winter 
rycroft,  hereby  yeveially  a^ire  with  the  said  William  Martin,  at 
any  time  hereafter,  at  his  rec^nest,  costs,  and  charges,  hy  a  good 
ami  .sutiicient  deed,  to  demise  and  lease  the  messuage  or  teneineiit 
known  by  the  name  of  the  Ship  alehouse,  together  with  the  mes- 
suage or  tenement  adjoining  thereto,  formerly  used  as  a  cohee- 
house,  both  situate  in  Chichester-reuts  aforesaid,  with  the 
['  7S7J  appurtenances  thereto  belonging,  as  the  same  are  *  now 
in  the  occupation  of  the  said  William  Martin,  for  a  term  of 
twenty-one  years  wanting  two  days  from  the  expiiation  of  the 
lease  under  which  the  said  William  Martin  now  holds  the  same; 
namely,  from  the  27th  day  of  September,  1852,  at  the  yearly  rent 
of  £70,  payable  quarterly,  and  under  and  subject  to  such  and  the. 
same  covenants,  clauses,  and  agreements  as  are  contained  in  the 
lease  under  which  the  said  William  Martin  now  holds  the  said 
premises.  And  the  said  William  Martin  hereby  agrees  with  the 
said  James  Pycroft,  Joseph  Pycroft,  and  John  Winter  Pycroft,  to 
accept  such  lease.  And  it  is  hereby  agreed  between  the  said  par- 
ties that  this  agreement  shall  not  be  considered  to  operate  as  an 
actual  demise.  " 

The  claim  further  stated  that  it  was  agreed  between  the  parties, 
tliat  the  sum  of  £200  shoidd  be  paid  by  the  plaintiti'  to  the  said 
James  Pycroft,  Joseph  Pycroft,  and  John  Winter  Pycroft,  as  a 
premium  or  consideration  for  the  lease  so  agreed  to  be  granted  by 
them  as  aforesaid;  and  that  on  the  11th  day  of  February,  1851,. 

I  lie  plaintiff  paid  unto  the  said  Joseph  Pycroft  the  sum  of  £.35  on 
account  of  his  one-third  share  of  the  premium  or  sum  of  £200 ; 
and  the  said  Joseph  Pycroft,  by  writing  under  his  hand  dated  the 

II  ih  of  February,  1851,  acknowledged  that  he  had  received  the 
said  sum  of  £35  accordingly.  The  claim  then  stated  the  death  of 
James  Pycroft  on  tliQ  22nd  of  January,  1851,  and  his  will,  dated 
the  21st  of  September,  1849,  giving  a  power  of  sale  of  the  said 
li-aschold  premises  to  the  trustees  of  the  will,  with  such  consent  as 
therein  mentioned,  and  a  declaration  that  a  receipt  of  tlie  trustee 
<'>r  trustees  for  the  time  being  of  the  will  should  be  a  sufiicient 
discharge  for  moneys  payable  to  them  or  him,  under  or  liy  virtue 
of  the  will,  and  appointing  Henry  Holmes,  one  of  the  defendants, 

his  executor,  together  with  two  others  who  did  not  act.     The 

[*788]   claim  was  for  a  specific  performance  of  the  *  agreement, 

and  to  have  his  costs  of  the  suit,  and  for  that  purpose  to 
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have  all  proper  directions  given,  the  plaintiff  thereby  offering  to 
pay  the  residue  remaining  unpaid  of  the  premium  or  sum  of  £200, 
and  otherwise  specifically  to  perform  the  agreement  on  his  part. 

The  defences  were  the  Statute  of  Frauds ;  and,  further,  as  to 
Joseph  Pycroft,  that  he  had  executed  the  agreement  when  in  a 
state  of  intoxication ;  and,  as  to  the  others,  that  the  execution  of 
the  agreement  had  been  obtained  by  misrepresentation,  a  material 
fact. 

The  lease  from  Mr.  Calvert  was  produced  at  the  hearing.  It 
was  made  between  Mr.  Calvert  of  the  one  part  and  the  plaintiff  of 
the  other  part.  It  witnessed  that  in  consideration  of  £200  to  Mr. 
Calvert,  paid  by  the  plaintiff  at  or  before  the  execution  of  the 
lease,  and  in  consideration  of  the  rent  thereinafter  reserved,  and 
of  the  covenants  and  agreements  thereafter  contained  on  the  j)art 
of  the  plaintiff,  his  executors,  administrators,  and  assigns  to  be 
observed  and  performed,  Mr.  Calvert  demised  the  premises  to  the 
plaintiff  for  twenty-one  years,  wanting  two  days,  if  Elizabeth 
Pycroft  and  William  West,  therein  described,  or  either  of  them, 
should  so  long  live;  and  if  the  plaintiff  should  so  long  continue 
to  keep  the  Ship  alehouse  open  as  a  public-house,  and  in  full  trade, 
and  should  be  ready  and  offer  to  purchase,  and  take  of  and  from 
Mr.  Calvert,  his  executors  or  administrators,  either  alone  or  with 
their  partner  or  partners,  successor  or  successors  in  trade  as 
brewers  for  the  time  being,  or  such  other  person  or  persons  carrying 
on  the  business  of  brewers,  as  Mr.  Calvert,  his  executors  or  ad- 
ministrators, should  appoint,  all  the  porter  which  should  be  sold 
and  vended  in  the  public-house,  or  drawn  in  the  same  public-house 
for  sale,  at  the  yearly  rent  of  £70,  by  four  equal  quarterly 
payments  on  the  days  therein  mentioned.  The  *  lease  [*  789] 
contained  usual  covenants  on  the  lessor's  part,  and  a  cov- 
enant that  the  lessee,  his  executors,  administrators,  or  assigns 
would,  within  one  year  from  the  30th  of  November  then  last  past, 
lay  out  and  expend  in  well  and  substantially  repairing  the  demised 
})remises,  and  in  permanent  alterations  and  improvements  the  full 
sum  of  £200,  under  and  subject  to  the  inspection,  approval  and 
value  of  the  surveyor  or  surveyors  to  be  appointed  by  the  lessor, 
his  executors,  administrators,  or  assigns,  or  l)y  the  superior  land- 
lord; and  would,  if  required,  produce  the  bills  and  other  vouchers 
to  the  lessor,  his  executors,  administrators,  or  assigns,  or  to  the 
superior  landlord,  to  show  that  tlic  £200  had  been  duly  laid  out 
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ami  expended  accordingly.  There  was  also  a  covenant  by  the 
K'ssee,  that  he  wonld  at  all  times,  as  often  as  occasion  should 
ro([uiiv,  liny  of  the  lessor,  his  executors  or  administrators,  eitlier 
alone  or  with  his  or  their  partners  in  trade,  or  such  other  persons 
carrying  on  the  trade  of  brewers,  as  the  lessor,  his  ex(H?utors  or 
athainistrators  should  appoint,  all  the  porter  ti»  be  sokl  and  dis- 
posed of  in  the  house,  or  drawn  in  the  same  for  sale,  and  should 
not  deal  or  ci»ntract  with  any  other  persons  for  any  porter  to  l)e 
drawn  for  sale  in  the  house ;  and  also  that  in  any  under-lea.se, 
from  the  plaintitt",  there  should  be  a  covenant  in  the  terms  therein 
specified,  being  terms  for  the  purchase  of  porter  similar  to  those  in 
the  lessor's  own  covenants. 

The  other  circumstances  of  the  case  relate  to  the  defence  that 
the  execution  of  the  agreement  had  been  imfairly  obtained. 

The  Vick-Chancellok  held  that  the  Statute  of  Frauds  was  a 
.sufficient  defence,  and  dismissed  the  claim,  but  without  costs. 

His  Honour  .said  that  he  did  not  see  how  to  get  over  the  objec- 
tion upon  the  Statute  of  Fiauds.  The  agreement  was  for  a  lease, 
under  and  subject  to  such  and  the  same  covenants,  clauses,  condi- 
tions, and  agreements  as  were  contained  in  the  lease  under  which 
William  Martin  then  held  the  premises.  These  words  appeared  to 
liis  Honour  merely  to  define  the  terms  upon  which,  after  the  lease 
was  granted,  the  lessee  was  to  hold  the  property,  and  not  to  be 
applicable  at  all  to  a  consideration  paid  before  the  lease  was  to  be 
granted.  The  payment  of  the  £200  formed  no  part  of  stipulations 
contained  in  the  lease,  nor  was  it  one  of  the  "  clauses,  conditions, 
and  agreements  "  contained  in  it.  The  agreement  appeared  to  his 
Honour  to  be  one  for  a  lease  without  premium.  The  };laintiff  had 
very  fairly  stated  that  it  was  to  lie  a  lease  on  payment  of  the  .same 
premium  as  was  ^jaid  upon  the  granting  of  Calvert's  lease;  Imt  his 
Honour  felt  confident  that  if  Martin  had  refused  to  perform  this 
agreement,  and  a  bill  had  been  filed  against  him,  tlie  ]noposed 
lessors  would  in  vain  have  urged  before  the  Court  that  this  was  an 
agreement  f(»r  a  premium  of  £200,  and  would  in  vain  have  sought 
to  compel  him  to  accept  a  lea.se  and  pay  £200.  It  appeared,  there- 
fore, to  be  a  case  in  which  a  material  term  of  the  agreement  was 
omitted,  and  in  which  the  plaintiff  had  himself  stated  that  the 
agreement  signed  by  the  parties  was  not  the  agreement  entered 
into.  His  Honour  in  these  circumstances  could  not  see  how  the 
Court  could  direct  a  specific   performance   consistently  with  the 
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Statute  of  Frauds.  It  was  with  reluctance  that  his  Honour  took 
this  technical  objection,  for  he  was  not  satisfied  that  the  defend- 
ants could  have  resisted  the  specific  performance  upon  any  ground 
urged  on  their  liehalf. 

*0n  the  appeal,  Mr.  Daniel  and  Mr.  Dauney,  for  the  [*  790] 
plaintiff,  argued  as  f(.dlows  :  — 

First,  it  may  well  be  contended  that  without  going  out  of  the 
written  documents,  viz.,  the  agreement,  and  the  lease  which  by 
reference  is  incorporated  with  it,  the  contract  was  such  as  the 
plaintiff  represents  it  to  be.  But  assume,  for  the  purpose  of  the 
argument,  that  the  payment  of  the  £200  is  not  stipulated  for  in 
writing.  Then  if  the  claim  had  only  stated  the  agreement,  and 
sought  a  specific  performance  of  it,  and  the  defendants  had  set  up 
the  parol  term  as  to  the  payment  of  the  premium,  that  defence 
would  not  have  entitled  them  to  have  the  claim  dismissed,  but 
would  merely  have  entitled  them  to  put  the  plaintiff  to  his  elec- 
tion, of  having  his  claim  dismissed,  or  of  submitting 
to  the  performance  of  *  the  additional  term.  The  plain-  [*791] 
tifl  ought  surely  to  be  in  a  Court  of  equity  in  no  worse 
position,  because  lie,  in  the  first  instance,  states  the  case  fairly 
and  completely,  and  spontaneously  offers  to  do  equity  on  his  part. 
It  is  a  mistake  to  say  that  the  Statute  of  Frauds  is  a  defence  to  the 
suit,  for  there  is,  in  any  view  of  the  case,  a  written  agreement 
complete  in  all  its  terms,  and  binding  upon  the  parties  at  law. 
The  only  defence  to  the  performance  of  the  agreement,  as  it  stand."^ 
upon  tlie  written  document,  is  one  not  arising  at  all  upon  tlie 
Statute  of  Frauds,  but  upon  equitable  principles.  If,  therefore, 
the  agreement,  as  it  stands,  requires  payment  of  the  £200  pre- 
mium, there  is  an  end  to  the  defence  on  the  statute.  If  it  does 
not,  the  plaintiff  is  willing  to  perform  it,  either  as  it  stands,  or 
with  an  addition  which  renders  it  more  favourable  to  the 
defendants. 

They  cited  Rex  v.  The  Inhahitants  of  Scammonden,  3  T.  R  474 
(1  R.  li.  752);  Jones  v.  Slieriffe,  9  Mod.  88,  cited;  London  and 
Jjirrningham  Railway  Company  v.  Winter,  Cr.  &  Ph.  57  ;  Pemher 
V.  Mathcrn,  I  Bro.  C.   C.  52. 

Mr.  Bacon  and  Mr.  W.  B.  Ellis,  for  the  respondents. 

On  no  fair  construction  of  the  agreennsnt  can  it  be  said  to  pro- 
vide for  the  payment  of  £200.  The  statement  of  the  cojisideration 
is  not  a  covenant  or  agreement.     As,  therefore,  the  written  docu- 
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nu'iit  does  not  represent  what  is  adniitteil  to  have  been  the  agree- 
ment l^etween  the  parties,  it  is  out  of  the  case.  A  Court  of  equity, 
at  all  events,  cannot  act  upon  it  for  any  })urpose.  It  cannot 
enforce  upon  parties  the  pcrfornianiH!  of  terms  to  which  neither  of 
them  ever  agreed.  "WinU,  then,  was  the  real  agreement  (if  any)  ? 
XotK'  which,  consistently  with  the  Statute  of  Frauds,  can  he  estab- 
lished or  regarvled.  Sujuxist.'  I'ne  positions  of  the  ]»arties  were 
rever.>^ed,  ctmld  the  dt/fendants  luue  enforced  the  actual 
1*792]  agreement  *  against  the,  plaiiititf?  That  cpiestion  is  set- 
tled. It  is  impossible  to  add  hy  i)arol  a  term  to  a  written 
figreenienl,  whether  relating  to  land  ni  -not.  There  would  therefore 
he  no  mutuality  of  remedy,  and  om*  party  would  be  bound  and  the 
other  not,  if  the  appellant's  contention  were  correct.  But,  in  fad, 
the  rule  applies  as  much  to  a  ])laintitf  seeking  to  have  a  lease  as  to 
■a  plaintiff  insisting  npon  the  accejitance  of  one.  In  neither  case 
can  the  jdaintif!'  sue  upon  a  written  contract  with  a  parol  varia- 
tion. If  the  consideration  for  a  contract  were  left  to  be  proved  by 
parol,  all  the  mischief  would  ^k-  let  in  which  tlie  Statute  of  Frauds 
was  passed  to  pre^'ent. 
Air.  Daniel,  in  re}dy. 

The  Lord  Justice  Knk.ht  IJt.'UcK  :  — 

By  a  lease,  dated  in  iVTovemljer,  ]X:'l.  Miss  Elizabeth  Pycroft  (in 
consideration  of  a  premium  of  £'iO(l)  demised  to  Mr.  (,'harles  Cal- 
vert (a  London  brewer)  two  messuages  adjoining  to  each  other, 
situate  in  Chichester-rents,  Chancery-lane,  for  the  term  of  twenty- 
one  years  from  Michaelma-^.  lS:;i.  if  }iliss  Pycroft  au<l  one '\^'il- 
liam  West,  or  either  of  them,  should  so  long  live,  at  the  yearly 
rent  of  £70,  and  under  certain  covenants  on  the  lessee's  ])a]t,  one 
of  which  was  for  laying  out  and  expending,  witiiin  one  year  fi'om 
Novembe]-,  LSol,  and  well  and  substantially  repairing,  the  de- 
mised property,  and  in  making  alterations  and  improvements 
therein,  the  full  snm  of  £200,  uiuler  and  subject  to  the  inspection, 
np})ro\al,  and  value  of  a  surveyor  to  be  appointed  by  the  lessor, 
her  heirs  or  assigns.  The  lease  contains,  besides,  a  covenant  of 
tlie  ordinaiy  kind  on  the  lessee's  part,  to  repair  and  keep  in 
rejiair. 

The  demised  property,  or  the  chief  part  of  it,  was  then  and  has 
ever  since  been,  as  I  collect,  used  as  an  alehouse  or  a  public- 
Iiouse. 
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*Mr.  Calvert,  on  the  6tli  of  April,  1832,  by  a  deed  of  [*793] 
that  date,  in  consideration  of  a  premium  of  £200,  demised 
ilic  whole  of  the  property  to  Mr.  William  Martin,  the  plaintifi' 
ill  this  cause,  for  the  term  of  twenty-one  years,  wanting  two  days, 
from  Michaelmas,  1831,  if  Miss  Pycroft  and  William  West,  or 
eitlier  of  them,  should  so  long  live,  at  the  yearly  rent  of  £70,  and 
under  certain  covenants  on  the  lessee's  part,  including  covenants 
hetween  the  plaintiff  and  Mr.  Calvert  substantially  though  not 
precisely  agreeing  with  those  between  Mr.  Calvert  and  Miss  Pycroft 
contained  in  the  lease  of  1831. 

The  plaintiff  seems  to  have  been  ever  since  the  lease  of  1832, 
and  to  be  still,  the  occupying  tenant  of  the  demised  property  under 
the  lease.  The  cause  has  been  argued,  and  the  case  treated  upon 
the  basis  of  both  leases  being  still  on  foot,  and  w"e  so  consider 
them  to  Ije. 

The  estate  and  interest  of  Miss  Pycroft  seem  to  have  become 
vested,  at  some  time  previous  to  August,  1849,  in  three  persons, 
called  Joseph  Pycroft,  James  Pycroft,  and  John  Winter  Pycroft, 
of  whom  the  first  and  the  last  are  defendants.  James  Pycroft 
being  dead  his  interest  is  represented  by  the  defendant,  Holmes. 

A  document  relating  to  this  property  was,  in  August,  1849, 
signed  by  the  plaintiff',  by  the  defendant,  Joseph  Pycroft,  by  James 
Pycroft,  and  by  the  defendant,  John  Winter  Pycroft,  in  duplicate, 
tlie  plaintiff  signing  one  part,  the  three  others  the  other  part. 
The  paper  thus  signed  was  in  these  words.      [His  Lordship  read  it.  ] 

The  present  suit  is  for  the  specific  performance  of  this  contract, 
a  contract  to  which  ej:  facie  there  seems  no  objection,  nor  has  any 
objection  but  the  two  that  I  am  about  to  state  been  sug- 
gested, one  being  that  the  plaintiff'  *  obtained  the  agree-  [*  794] 
ment  unfairly ;  the  other  that  the  writing  does  not,  as  the 
defendants  allege,  contain  all  the  terms  to  which,  verbally,  the 
parties  t(»  it  had  agreed,  a  point  arising  or  suggested  in  this  way. 

Tlie  defendants  contend,  and  the  plaintiir  admits,  tliat  the  true 
and  real  bargain  between  him  and  tlie  three  Pycrofts  was  for  a 
lease,  to  be  granted  in  consideration  of  a  ]")remium  of  £200,  which 
should  f'oiitain,  among  its  covenants,  a  covenant  on  the  lessee's 
]i.nt.  to  l;iy  out  £200  besides,  in  a  manner  analogous  to  the  covenant 
for  hiving  out  £200  contained  in  the  lease  of  18."i2. 

I5ut  the  defendants  say  that  the  written  agreement  does  not  pro- 
vide for  these  ti-nns  :  ;i  point  which  the  iihiintiff  says  is  immate- 
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rial,  lu'oauso  ho  is  Nvilliiig  ami  suluuits  thai  the  written  agreement 
may  he  ooiiistrneil,  ami  .shall  he  pert'oriued,  according  to  the  true 
and  real  Itargain.  Now  the  first  ([ue-stion  that  here  arises  seems 
to  he  whether  there  i.s  a  case  of  latent  amhiguity,  for  patent  am- 
higuity  there  is  none,  since  the  agreement  npon  the  face  of  it  is  a 
rontiHict,  intelligihle,  clear,  and  complete  in  all  its  terms.  And 
we  think  that  there  is  no  latent  ambiguity,  for  the  evidence  before 
the  Court  does  not  in  our  judgment  render  it  impossible  to  con- 
.strue  the  writing  satisfactorily.  The  true  interpretation  of  the 
writing  we  conceive  to  be  that  premium  is  excluded,  but  that  the 
covenant  for  laying  out  £200  is  included.  Then  comes,  however, 
the  question  of  the  true  and  real  bargain,  independently  of  the 
point  of  the  mere  construction  of  the  writing:  And  we  conceive 
that  had  the  plaintiff  brought  an  action  against  the  three  Pycrofts 
upon  the  written  agreement,  and  they  had  defended  themselves  at 
law  on  the  ground  merely  of  the  facts  now  in  evidence,  with  or 
without  the  aid  of  any  statute  or  statutes,  the  plaintiff 
[*  795]  must  have  recovered,  at  *  least  if  his  case  ought  to  be  con- 
sidered as  free  from  fraud.  The  law  prohil)its  generally, 
if  not  universally,  the  introduction  of  parol  evidence  to  add  to  a 
written  agreement,  whether  respecting  or  not  respecting  land,  or 
to  vary  it.  How  can  a  man  say  that  a  written  contract  shall  be 
deemed  bad  at  law  for  omitting  a  term  verbally  agreed  upon  ?  We 
exclude  cases  of  fraud. 

It  is  said,  and  probably  with  truth,  that  the  three  Pycrofts,  if 
plaintiffs,  could  n(jt  have  compelled  the  actual  plaintiff  as  a  de- 
fendant to  pay  the  premium  of  £200.  If  it  is  so,  this,  we  appre- 
hend, does  by  no  means  dispose  of  the  controversy.  It  happens 
not  very  infrequently  that  plaintiffs  obtain  decrees  for  the  specific 
performance  of  agreements,  the  specific  performance  of  which 
could  not  have  been  compelled  against  them  as  defendants.  Here 
the  actual  plaintiff,  ol)jecting  to  be  subjected  to  either  sum  of 
€200,  would  probably  have  barred  himself  from  relief  in  equity. 
l^>ut  he  does  not  so  object.      He  has  never  so  objected. 

And  our  opinion  is,  that  where  persons  sign  a  written  agree- 
ment upon  a  subject,  obnoxious  or  not  obnoxious  to  the  statute 
that  has  been  so  particularly  referred  to,  and  there  has  been  no 
circumvention,  no  fraud,  nor  (in  the  sense  in  which  the  term 
"  mistake  "  must  be  considered  as  used  for  this  purpose)  mistake, 
the  written  agreement  binds  at  law  and  in  equity,  according  to  its 
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terms,  although  verbally  a  provision  was  agreed  to,  which  has  not 
been  inserted  in  the  document;  subject  to  this,  that  either  of  the 
parties,  sued  in  equity  upon  it,  may  perhaps  be  entitled,  in  gen- 
eral, to  ask  the  Court  to  be  neutral,  unless  the  plaintiff  will  con- 
sent to  the  performance  of  the  omitted  term. 

The   present   case  appears   to  us    to  come  within  this 
*  rule ;  so  that,  in  our  judgment,  the  only  substantial  dis-   [*  796] 
pute   turns    on   the   allegation    that   the    agreement   was 
-ijbtained  by  the  plaintiff  unfairly  or  under  circumstances  tliat  a 
!  'ourt  of  equity  must  deem  unfair. 

Upon  the  question  whether  the  execution  of  the  agree-  [797-806] 
ment  had  been  unfairly  obtained,  the  Court  considered 
that  a  decision  could  not  be  satisfactorily  arrived  at  upon  the  affi- 
davit evidence.  The  case  accordingly  stood  over  in  order  that 
witnesses  should  be  examined  viva  voce.  This  was  done  at  a  sub- 
sequent hearing ;  and,  ultimately,  the  Lords  Justices,  being  of 
opinion  that  the  defendants  had  not  proved  the  case  of  unfairness 
or  misrepresentation,  gave  judgment  for  the  j)laintifi',  with  costs.' 

ENGLISH   NOTES. 

Tlie  note  of  Itich  v.  Jackson,  referred  to  p.  848,  supra,  is  as  fol- 
litws :  — 

Lord  Chancellok  (20th  Feb.,  1794)  :  ''In  tliis  case  I  have  found 
my. self,  upon  two  different  occa.sions  wliere  it  lias  come  before  me,  iu 
that  difficulty  into  wliicli  a  Judge  will  always  bring  himself  when  liis 
<uiriosity,  or  some  better  motive,  disposes  him  to  know  more  of  a  cause 
than  judicially  he  ought.  Upon  the  evidence  which  I  took  at  the  trial 
in  order  to  Ijring  this  case  before  tlie  Court  of  law,  T  gave  credit  to 
tlie  veracity  of  the  witnesses;  and,  believing  them,  it  is  impossible  to 
doubt  that  the  state  of  the  transaction  is.  as  the  plaintiff  has  repre- 
sented it,  that  in  the  agreement  the  terms  upon  which  tliey  treated,  in 
tlie  understanding  and  reasoning  of  the  j)ai'ties,  were,  that  tlie  rent 
should  be  a  net  rent  witliont  uny  (le(bu;tion.  Hut  the  parties,  wluitever 
tlieir  coinnuuiication  liad  been,  had  executed  tlie  matter  by  signing  ;i 
wi-itten  agreement.  The  construction  of  that  agreement  it  is  inqxps- 
sible  to  doubt.  It  is  a  lease  for  twenty-one  years  at  a  rent  of  eighty 
guineas,  to  be  paid  twenty  guineas  quarterly.  The  execution  of  tlnit 
undoubtedly  is,  that  the  tenant  [layiug  the  rent  pays  twenty  guineas, 
so  much  in  money  and  his  land-tax  receipt  makijig  up  the  twenty 
guineas.  That  being  the  certain,  clear  effect  oi  tlie  instrument,  makes 
the  whole  of  the  contract  upon  the  condition  of  that  letting.     The  prior 
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conversations,  and  the  manner  of  drawing  it  up  by  one  party  and  sign- 
ing it  by  anotlu-r,  can  liave  no  influence.  The  real  question  is,  whctlier 
in  this  Court  any  more  than  at  Law,  where  the  Judges  have  said  T 
ouglit  not  to  liave  admitted  the  evidence,  and  I  approve  their  detovmi- 
nation,  it  ought  to  be  admitted;  whether  there  is  any  distinction  in  a 
Court  of  equity,  where  a  party  conies  to  enforce  a  written  agreement  by 
obtaining  a  more  formal  instrument,  and  to  add  in  doing  that  a  term 
not  expressed  in  the  written  agreement,  and  of  such  a  nature  as  to  bear 
against  the  written  agreement.  I  have  looked  into  all  the  cases,  and  I 
cannot  find  that  this  Court  has  ever  taken  upon  itself,  in  executing  a 
written  agreement  by  a  specific  performance,  to  add  to  it  by  any  cir- 
cumstance that  parol  evidence  could  introduce;  but  it  has  often,  with 
great  propriety,  where  an  attempt  has  been  made  to  obtain  by  a  decree 
of  this  Court  a  farther  security  or  more  ample  interest  than  the  party 
was  in  possession  of  by  the  paper  itself,  refused,  if  it  appeared  the 
demand  was  fraudulent  or  unfair.  The  case  of  Joynes  v.  Statham,  waSr 
relied  on.  That  was  a  case  where  parol  evidence  was  admitted  on  be- 
half of  the  defendant,  who  by  that  evidence  showed  that  the  plaintiff 
had  taken  an  unfair  advantage  of  the  evident  ignorance  of  the  defend- 
ant, and  drawn  an  agreement  for  him  in  terms  similar  to  that  in  this 
case,  in  which  the  same  circumstances  occurred.  The  defendant  set 
out  that  his  rent  was  to  be  a  clear  rent  without  any  deduction.  Lord 
Hardwicke  admitted  him  to  rebut  the  equit}',  and  specifically  to  show 
that  case  by  parol  evidence.  I  looked  into  Lord  Hardwicke's  own 
note-book  upon  it.  It  is  very  short,  not  above  two  or  three  lines.  He 
mentions  Walker  v.  Walker,  2  Atk.  98,  that  was  cited  to  him  (a  deci- 
sion of  his  own),  and  then  he  makes  this  entry:  'Decree  specific  per- 
formance upon  the  terms  submitted  to  by  the  answer,  the  plaintiff 
rather  choosing  this  than  to  have  his  bill  dismissed  with  costs.'  The 
result  of  his  opinion  therefore  was  to  have  dismissed  the  bill  with 
costs.  Giving  the  plaintiff  a  decree  for  a  specific  performance  was  not 
making  a  decree  upon  the  evidence,  but  upon  the  submission  of  the 
plaintiff  and  of  the  defendant  in  his  answer  to  execute  a  lease  upon  the 
fair  terms.  In  Walker  v.  Walker,  the  point  was  exactly  the  same. 
The  bill  was  to  substantiate  a  charge  upon  a  copyhold  estate  surion- 
dered  by  John  Walker,  the  eldest  brother  of  both  parties,  to  Ealj)]! 
Walker.  It  was  an  absolute  surrender  upon  condition  that  ha  should 
pay  out  of  the  estate  annuities  of  £5  to  a  brother  and  of  405.  to  a  sisteiv 
The  charge  was  ineffectual  at  law.  They  attempted  to  recover  the 
annuities  there  and  could  not.  Then  they  came  into  equity  to  make 
good  these  charges,  which  they  could  not  at  law.  Two  defences  were- 
set  up.  One  is  not  mentioned  in  Atkyns,  and  was  not  material.  The 
other  was  that  John  Walker  was  dying  at  the  time;    tliar  in   the   c.>ni- 
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nmnication  he  had  with  the  family  he  made  this  arrangement:  that 
he  would  surrender  that  copyhold  to  Ralph,  who  would  be  his  heir;  and 
iliat  he  should  j^ay  these  annuities  to  Thomas  Walker  the  brother  and 
to  the  sister;  and  Thomas  was  to  surrender  to  Ralph,  subject  to  his 
•  'wn  life,  another  copyhold  which  he  had.  The  evidence  proved  it  to 
ilemonstration;  and  that  it  was  a  promise,  when  the  instructions  were 
given  for  surrendering  the  first  copyhold,  that  Thomas  would  surrender 
liis.  The  surrender  of  the  other  was  first  perfected,  and  then  Thomas 
said,  '  I  admit  I  promised,  but  I  have  got  John  fast,  and  am  not  bound/ 
Then  he  applied  for  the  annuity.  They  said  he  should  have  the  annuity 
when  he  would  perform  the  condition.  The  cases  quoted  w^ere  from 
Vernon,  where  a  testator  had  been  prevented  from  altering  his  will  by 
the  undertaking  of  the  party  to  do  what  the  testator  would  have  com- 
pelled him  to  do  but  for  that  undertaking.  In  the  objection  taken  I  ob- 
serve (you  do  not  often  find  great  reasoning  in  Lord  Hakbwicke's  notes, 
but  generally  a  short  answ-er)  the  counsel  says  it  was  to  establish  an 
agreement.  *No,'  says  Lord  Hardwicke,  'it  was  to  rebut  an  equity.' 
The  other  defence  set  up  was  dishonest.  The  result  was  Lord  Hard- 
wicke dismissed  the  bill,  praying  the  establishment  of  the  equitable 
charge,  but  without  costs,  upon  the  special  ground  that  the  defendant  had 
.set  up  another  defence  in  his  answer  which  he  knew  to  be  perfectly  false. 

^^  Legal  v.  Millar,  2  Ves.  299,  is  not  the  same  sort  of  case,  but  it 
runs  upon  the  same  ground.  There  the  bill  was  dismissed.  It  was 
brought  to  establish  an  agreement  for  a  lease  of  a  house.  The  agree- 
ment was  in  writing,  that  in  consideration  of  the  defendant's  repairing 
the  house,  which  by  the  paper  he  agreed  to  do,  the  plaintiff  should 
take  a  lease  at  a  rent  of  £30  a  year.  After  execution  it  turned  out 
that  the  house  could  not  be  repaired,  and  that  it  would  be  better  to 
rebuild  it;  and  a  fact  took  place  that  as  between  the  parties  destroyed 
the  agreement,  for  it  was  rebuilt  by  mutual  consent,  and  a  new  agree- 
ment was  made  by  parol  for  a  rent  of  £40.  The  plaintiff  afterwards 
thought  proper  to  bring  the  bill  to  have  the  lease  at  the  rent  first 
agreed  on  in  consideration  of  repairing.  Sir  John  Strange  had  no 
difficulty  to  admit  the  evidence  of  the  latter  agreement,  for  it  was  an 
independent,  substantive,  collateral  agreement  after  the  original  agree- 
ment was  rebus  ipsis  et  factis  totally  at  an  end;  but  he  dismissed  the 
hill,  because  it  was  a  bill  without  any  equity  or  good  conscience. 

^'Pitcairn  v.  Of/bourne,  2  Ves.  375,  is  not  applicable.  The  objection 
there  was  taken  to  the  competency  of  the  evidence.  I  wonder  at  it, 
for  the  real  objection  was  to  the  relevancy.  It  was  a  secret,  fraudulent, 
and  collateral  agreement  that  a  bond  which  appeared  to  be  for  the  pay- 
ment of  £150  a  year  should  be  but  for  £100.  The  other  sum  was  held 
out  as   a  blind  to  the  uncle   of   the   lady,   from  whom  she  had  great 
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t'xpoctutious.  Sir  Joiix  Stranuk  road  tlio  miclence,  and  tlu'U  lie 
touud  lie  wuti  doing  notliing,  for  after  reading  it  it  proved  only  a 
fraudulent  agreement  wliieh  could  not  prevail.  But  the  objection 
points  not  to  the  competency  of  the  evidence  explanatory  of  tlie  agree- 
ment, but  it  was  a  defeasance  collateral  and  independent,  and  made  at 
anutlier  time.  B<ilcer  v.  Paine,  1  Ves.  456,  has  no  reference  to  this 
<|uestion.  There  was  a  great  deal  of  evidence,  which  was  properly  ad- 
mitted, because  the  bill  was  upon  this  ground.  The  parties  had  entered 
into  a  minute  of  an  agreement  between  them.  After  execution  of  it 
they  had  given  it  to  an  attorne}'  to  be  drawn  up,  and  the  agreement  he 
drew  up  varied  from  the  minute,  and  most  materially,  in  consequence 
of  his  ignorance  of  the  transaction  between  the  parties.  It  was  between 
the  captain  of  an  India  ship,  entitled  to  his  privilege  to  the  amount  of 
£1500  and  the  defendant.  He  sold  his  goods  in  a  lump  to  the  de- 
fendant, and  in  the  transaction  the}-  made  a  computation  of  what  the 
amount  of  his  privilege  might  be,  and  what  would  be  the  amount  of 
the  deductions,  in  the  whole  46^^  per  cent  upon  the  supposed  price. 
Annexed  to  this  computation  the}'  made  a  minute  of  the  agreement, 
and  in  that  it  was  mentioned  that  the  46.^  per  cent  was  to  be  deducted 
un  the  above-mentioned  account.  They  gave  this  minute  to  the  attor- 
ney, and  he  made  the  deduction  of  46.^  per  cent  to  be  upon  the  amount 
<>i  the  bargained  premises,  using  a  phrase  that  did  not  apply  to  it  at 
all.  The  goods  consisted  of  chinaware.  It  happened  b}'  the  China 
ships  missing  their  voyage  that  the  captain's  goods  sold  for  £4000, 
upon  whicli  the  purchaser  said,  *I  have  overpaid  you;  you  are  my 
debtor  in  respect  of  the  deduction  of  46^  per  cent  which  you  are  to 
answer.'  The  obvious  consequence  was  that  it  was  an  impossible  trans- 
action, for  the  more  the  goods  sold  for  the  less  the  seller  was  to  get. 
The  evidence  was  that  of  India  captains  and  brokers  as  to  the  usage  of 
the  ti-ade.  Lord  Hakdwicke  heard  it  all  very  properly.  The  minute 
of  the  agreement  was  very  short,  and  referred  to  accounts  and  related 
to  transactions  in  trade.  It  was  to  be  explained  by  the  course  of  that 
trade  and  the  manner  of  dealing,  and  the  final  result  was  to  rectify  the 
blunder  by  the  minute.  Lord  Hardwicke's  note  adds,  the  parties 
afterwards  settled  it  by  consent. 

"  Filwer  v.  Gott,  7  Bro.  P.  C.  70,  is  referred  to  in  the  case  in  the 
Term  Reports.  Hex  v.  Inhabitants  of  Scammonden,  3  T.E.  474.  That 
last  case  does  not  refer  to  this  in  the  least.  There  the  Quarter  Sessions 
held  the  four  guineas  paid  towards  the  expense  of  the  fine  to  be  ])art  of 
the  consideration  of  the  conveyance,  and  the  Court  of  King's  Bench 
affirmed  their  order.  In  Fihner  v.  Gott,  the  evidence  was  not  to  con- 
tradict the  deed,  but  to  show  that  it  was  obtained  by  fraud  and  upon  a 
false  consideration,  which  is  one  of  the  ingredients  of  the  fraud. 
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''  It  would  be  difficult  to  find  more  cases  than  those  cited  that  are 
strictly  applicable.  ISone  go  farther  than  this  in  the  decisions  and 
rules  laid  down,  —  that  parol  evidence  of  the  conduct  of  the  parties,  the 
iiiaunerof  conducting  the  transaction,  the  unfairness  and  hardship,  may 
:i!Y()i'd  a  good  ground  to  leave  tlie  party  in  the  condition  in  which  he 
]»ur  himself  at  law,  to  make  what  he  chooses  to  make  of  it,  but  ought 
not  to  make  this  Court  give  him  auy  aid.  If  the  defendant  had  not  got 
by  this  paper  what  would  be  a  security  at  law,  and  had  applied  to  me, 
and  the  case  was  reversed  as  to  the  situation  of  the  parties,  I  would  not 
put  the  defendant  in  a  better  condition  than  that  paper  had  put  her  in. 
It  is  impossible  to  admit  any  deviation  from  the  rule  at  law.  That 
confines  the  whole  to  the  written  agreement,  and  does  not  admit  that 
to  be  varied  by  any  evidence  of  the  conversation  or  conduct  of  the 
parties.  Tbat  rule  will  not  affect  the  case  of  a  subsequent,  distinct, 
collateral  agreement;  but  the  evidence  which  I  have  heard,  and  ought 
not  to  have  heard,  in  this  case  is  evidence  of  what  passed  at  the  time 
of  and  prior  to  the  written  agreement.  The  lease  must  be  according 
to  the  written  agreement.  I  suppose  the  plaintiff  would  not  wish  for  a 
lease  according  to  that." 

(The  plaintiff  declined  to  execute  such  a  lease.) 

Lord  Chan^celloe:  "  I  must  therefore  dismiss  the  bill,  but  I  will 
not  dismiss  it  with  costs." 

The  distinction  indicated  in  the  rule  is  further  illustrated  by  the 
well-known  case  of  Woollavi  v.  Hearn  (1802),  7  Ves.  211,  6  R.  R.  113 
(set  forth  as  a  leading  case  in  2  White  &  Tudor),  where  Sir  William 
Grant,  M.  R.,  dismissed  a  bill  for  specific  performance  of  an  agree- 
ment for  a  lease  of  a  house  with  a  variation  for  which  parol  evidence 
only  was  offered;  although  the  learned  Judge  was  so  impressed  with 
the  evidence  that  he  dismissed  the  bill  without  costs. 

The  effect  of  the  Statute  of  Frauds  upon  the  question  coming  under 
the  rule  is  tersely  put  by  Lord  Redesdale  in  Clinan  v.  Cooke  (1802), 
1  Sch.  &  Lef.  22,  39,  9  R.  R.  3.  After  quoting  the  statute,  ''No 
person  shall  be  charged,"  &c.,  he  says:  "Before  the  statute,  if  a  bill 
had  been  brought  for  specific  performance,  and  it  had  apjieaved  that  the 
agreement  had  been  prepared  contrary  to  the  intent  of  the  defendant, 
he  might  have  said,  '  That  is  not  the  agreement  T  nu'ant  to  have 
signed.'  Such  a  case  is  left  as  it  was  by  the  statute  It  does  not  say 
that  a  written  agreement  .shall  bind,  but  that  an  unwritten  agreement 
shall  not  bind." 

It  has  been  held  (although  the  point  is  of  less  importance,  owing  to 

the  facility  of  amendment  under  the  new  practice)   not  necessary  for 

the  plaintiff,  on  the  face  of  his  bill  for  specific  performance,  to  offer 

to  submit  to  the  terms,  as  to  a  collateral  parol  contract,  which  the  Court 
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would  impose  upon  him  at  tlie  lieariug.  Jervis  v.  Berridge  (1873), 
L.  H.  8  Ch.  351,  28  L.  T.  481,  21  W.  R.  395. 

Ill  IV  case  where  the  Statute  of  Frauds  had  not  been  pleaded,  and 
fould  not  by  reason  of  part  jterforniance  have  been  pleaded,  it  was  held 
by  NoKTii,  J.,  having  regard  particularly  to  the  provisions  of  sect.  24, 
sub-sect.  7  of  the  Judicature  Act,  1873,  that  there  was  no  ditiiculty  in 
giving  relief  by  way  of  specific  pei'formance  of  the  written  contract  as 
rectified  by  the  parol  evidence;  and  he  proceeded  to  take  the  evidence 
accordingly;  but  before  the  evidence  was  concluded  the  parties  agreed 
to  a  compromise.  Alley  v.  Fisher  (1886),  34  Ch.  D.  367,  56  L.  J.  Ch. 
208,  oo  L.  T.  807,  35  W.  R.  301. 

It  may  here  be  observed,  that  although  in  most  of  the  old  cases  there 
is  a  tacit  if  not  express  reference  to  the  Statute  of  Frauds,  some  of 
them  appear  to  convey  the  impression  that  it  was  beyond  the  power  of 
the  Old  Court  of  Chancery  at  once  to  rectify  a  written  agreement  and 
to  enforce  the  agreement  so  rectified.  However  this  may  be,  there  can 
be  no  question  as  to  the  power  of  the  Court  as  constituted  under  the 
Judicature  Acts;  and  the  Statute  of  Frauds  is  clearly  now  the  only 
bar  to  the  power  of  the  Court  to  enforce  a  written  agreement  as  rec- 
tified b}'  a  parol  stipulation. 

Another  class  of  cases  nearly  allied  to  the  cases  supporting  the  above 
rule,  are  those  which  show  that  parol  evidence  is  inadmissible  to  vary 
terms  by  which  parties  have  in  writing  agreed  to  be  bound,  and  there 
is  the  class  of  cases  on  the  other  hand  where  the  parol  evidence  has 
been  admitted  to  prove  the  alternative,  either  that  the  parties  agreed 
to  .something  different  from  the  writing  set  u])  as  containing  the  con- 
tract, or  that  they  never  agreed  at  all.  Such  cases  will  be  found  col- 
lected in  the  notes  to  No.  15  of  '•'  Contract,"  6  R.  C.  at  p.  168  et  seq., 
and  in  the  notes  to  Nos.  19-21  of  "Contract,"  6  R.  C.  at  p.  226.  An- 
other nearly  allied  principle  will  be  found  in  the  cases  under  the  next 
following  rule. 

AMERICAN   NOTES. 

The  English  doctrine  that  a  parol  variation  may  be  set  up  by  a  party  re- 
sisting specific  performance  of  a  written  contract,  but  not  by  a  party  seeking 
specific  performance,  has  been  sharply  criticised  by  American  Courts  and 
text-writers.  Thus,  in  Story,  Equity  Jurisprudence,  13th  ed.  s.  161,  it  is 
said  :  "  In  cases  of  asserted  mistake  in  written  contracts,  where  the  mistake  is 
to  be  established  by  parol  evidence,  the  question  has  often  been  mooted  how 
far  a  Court  of  equity  ought  to  be  active  in  granting  relief  by  a  specific  per- 
formance in  favor  of  the  party  seeking  to  reform  the  contract  upon  such  parol 
evidence,  and  to  obtain  performance  of  it  when  it  shall  stand  reformed.  It 
is  admitted  that  a  defendant  against  whom  a  specific  performance  of  a  written 
agreement  is  sought,  may  insist  by  way  of  answer  upon  the  mistake  as  a  bar 
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to  such  a  bill  ;  because  he  may  insist  upon  any  matter  which  shows  it  to  be 
inequitable  to  grant  such  relief.  A  Court  of  equity  is  not,  like  a  Court  of 
law,  bound  to  enforce  a  M'ritten  contract ;  but  it  may  exercise  its  discretion 
when  a  specific  performance  is  sought,  and  may  leave  the  party  to  his  remedy 
at  law.  It  will  not,  therefore,  interfere  to  sustain  a  bill  for  a  specific  perform- 
ance when  it  would  be  against  conscience  and  justice  so  to  do.  On  the  other 
hand,  it  seems  equally  clear  that  a  party  may  as  plaintiff  have  relief  against  a 
written  contract  by  having  the  same  set  aside  and  cancelled  or  modified, 
whenever  it  is  founded  in  a  mistake  of  material  facts,  and  it  would  be  un- 
conscientious and  unjust  for  the  othei-  pai'ty  to  enforce  it  at  law  or  in  equity, 
liut  the  case  intended  to  be  put  differs  from  each  of  these.  It  is  where  the 
party  plaintiff  seeks  not  to  set  aside  the  agreement,  but  to  enforce  it  when  it 
is  reformed  and  varied  by  the  parol  evidence.  A  very  strong  inclination  of 
opinion  has  been  repeatedly  expressed  by  the  English  Courts  not  to  decree  a 
specific  performance  in  this  latter  class  of  cases ;  that  is  to  say,  not  to  admit 
parol  evidence  to  establish  a  mistake  in  a  written  agreement,  and  then  to 
enforce  it  as  varied  and  established  l)y  that  evidence.  On  various  occasions, 
such  relief  has  under  such  circumstances  been  denied.  But  it  is  extremely 
difficult  to  perceive  the  principle  upon  which  such  decisions  can  be  supported 
consistently  with  the  acknowledged  exercise  of  jurisdiction  in  the  Court  to  re- 
form written  contracts  and  to  deci'ee  relief  thereon.  In  America,  Mr.  Chan- 
cellor Kent,  after  a  most  elaborate  consideration  of  the  subject,  has  not 
hesitated  to  reject  the  distinction  as  unfounded  in  justice,  and  has  decreed 
relief  to  a  plaintiff  standing  in  the  pi'ecise  predicament."  Citing  Gillespie  v. 
Moon,  infra,  and  other  cases. 

See  also  2  Pomeroy,  Equity  Jurisprudence,  2nd  ed.  sects.  861-862. 

The  leading  American  decision  repudiating  the  English  doctrine  is  Gil- 
lespie v.  Moon,  2  Johnson's  Ch.  (X.  Y.)  585.  There  A.  agreed  to  sell  B.  a 
parcel  of  land.  By  mistake,  the  premises  were  wrongfully  described  in  the 
deed,  so  that  too  much  land  was  included.  In  a  proceeding  in  equity,  the 
vendee  was  decreed  to  reconvey  the  surplus.  Chancellor  Kent,  in  the  course 
of  a  learned  opinion,  said  that  it  would  be  a  great  defect  in  what  Lord  Eldon 
termed  the  moral  jurisdiction  of  the  Court,  if  there  were  no  relief  for  such  a 
case ;  that  it  had  often  been  held  that  on  bills  for  specific  performance  of  an 
agreement  in  writing,  the  defendant  might  set  up  as  a  defence  a  mistake  in 
the  writing;  that  there  was  no  reason  why  a  plaintiff,  seeking  specific  per- 
formance, should  not  be  entitled  to  have  a  mistake  in  the  writing  corrected, 
and  the  contract,  as  corrected,  specifically  enforced.  Cases  of  similar  purport 
are  McDonald  v.  Yancjbluth,  46  Federal  Reporter  (U.  S.),  836;  Rogers  v. 
Atkinson,  1  Kelley  (Ga.),  12;  Wall  v.  Arringion,  13  Georgia,  88,  91  :  Philpolt 
v.  Elliott,  4  Maryland  Ch.  273;  Olson  v.  Erickson,  42  Minnesota,  440  ;  Aroshi/ 
V.  Wall,  23  Mississippi,  81  ;  Tilfon  v.  Tilfon,  9  New  Hampshire,  385,  3!)2: 
Ilitchins  V.  Pellim/ill,  58  id.  386  ;  Keisselbrack  v.  Livingston,  4  Johnson's  Ch. 
(N.  Y.)  144;  Beardsley  v.  Duntley,  60  New  York,  577,  580. 

On  the  other  hand,  in  cases  of  agreements  required  by  the  Statute  of  Frauds 
to  be  in  writing,  where  evidence  of  the  mistake  would  enlarge  the.  scope  of 
the  wi-iting,  there  is  a  strong  current  of  authority  to  the  effect  that  the  evi- 


Sl)8  RECTIFICATION    AM*    CANCELLATION,    KIC. 


Nos.  1,  2.  —  Townshead  v.  Stangroom ;  Martin  v.  Pycroft.  —  Notes. 

»lt'iu-e  is  imuliuissible  in  behalf  of  a  plaintiff  seeking  specific  pcifornianci'. 
riio  leadinj;-  decision  in  support  of  this  view  is  Glass  v.  Ilitlbcrl,  102  I\Ias.-,i 
oluisotts,  '2\,  :>.">.  The  phiiiitiff  in  tliat  case  tiled  a  lull  in  ecpiity,  settiui;  ioitli 
an  as^reenient  for  the  sale  of  certain  land  by  the  defendant  to  tiie  plaintiff,  ami 
I  lie  execution  of  a  deed  which  by  mistake  omitted  a  portion  of  the  land,  ami 
1  Having  for  a  decree  compelliug  the  defendant  to  eonvey  to  plaintiff  I  he 
omitted  land.  The  Court  held,  in  an  elaborate  tipinion  by  Wells,  .!.,  lliat. 
ill  view  of  the  .Statute  ui  Frauds,  no  such  decree  could  be  made.  "  Uectiliea- 
tion  by  making  the  contract  include  obligations  or  subject-matter,  to  which 
its  written  terms  will  not  apply,  is  a  direct  enforcement  of  the  oral  agreenieul. 
as  much  in  conflict  with  the  Statute  of  Frauds  as  if  there  were  no  writing  at 
all."  At  p.  41,  the  Court  distinguishes  Gillespie  v.  Moon  as  follows  :  "  But  in 
Gillespie  V.  Moon  the  relief  sought  and  granted  was  by  way  of  restricting,  and 
not  by  enlarging,  the  operation  of  the  deed.  Such  relief  would  not,  as  already 
shown,  conflict  with  the  Statute  of  Frauds  ;  and  neither  the  discussion  in  that 
case,  nor  the  citation  of  authorities,  had  reference  to  the  bearing  of  the  Statute 
of  Frauds  upon  the  question  of  affording  relief  upon  contracts  relating  to  land. 
Indeed  the  English  cases  furnish  but  little  aid  upon  that  point,  for  the  reason 
that  the  Courts  there  have  generally,  wiliiout  reference  to  the  Statute  of 
Frauds,  refused  to  enforce  written  contracts  with  a  modification  or  variation 
.--et  up  by  parol  proof.   .   .   . 

"  The  principle  which  was  maintained  by  Chancellor  Kent,  and  upon 
which  the  English  authorities  were  cited  by  him  in  Gillespie  v.  Moon,  was. 
that  relief  in  equity  against  the  operation  of  a  written  instrument,  on  the 
ground  that  by  fraud  or  mistake  it  did  not  express  the  true  contract  of  tlie 
parties,  might  be  afforded  to  a  plaintiff  seeking  a  modification  of  the  contract' 
JUS  well  as  to  a  defendant  resisting  its  enforcement.  That  proposition  must 
be  considered  as  fully  established.  1  Story  Eq.  s.  161.  It  is  quite  another 
proposition,  to  enlarge  the  subject  matter  of  the  contract,  or  to  add  a  new 
term  to  the  writing,  by  parol  evidence,  and  enforce  it.  No  such  proposition 
was  presented  by  the  case  of  Gillespie  v.  Moon,  and  it  does  not  sustain  the 
right  to  such  relief  against  the  Statute  of  Frauds."' 

Though  this  reasoning  may  be  sufficient  to  distinguish  the  decision  of 
Chancellor  Kent,  it  will  not  apply  to  some  of  the  other  cases  cited  above,  as 
supporting  his  view.  In  some  of  them  it  is  expressly  held  that  there  is  no 
difference  between  cases  within  the  statute  and  others,  and  that  it  is  imma- 
teiial  that  evidence  of  the  mistake  will  enlarge  the  scope  of  the  writing. 
Thus  in  Tillon  v.  Tilton,  supra,  the  Court  say :  "  In  Elder  v.  Elder,  10  Maine, 
■SO,  it  is  said,  'a  deed  conveys  one  farm,  when  it  may  be  proved  by  parol  that 
it  .should  have  conveyed  two.  Here  equity  cannot  relieve  without  violating 
the  statute.'  And  it  is  thus  attempted  to  distinguish  that  case  from  Gillespie 
V.  Moon,  '2  Johns.  Ch.,  where  the  deed  conveyed  too  much  land.  If  this 
position  rests  upon  the  provisions  of  the  Maine  statute,  it  may  be  well  enough. 
But  we  cannot  accede  to  it  as  the  true  rule  of  chancery  jurisprudence,  to  be 
derived  from  the  adjudged  cases  in  England  and  America.  In  our  opinion. 
a  Court  of  equity  is  competent  to  correct  and  reform  any  material  mistake  in 
a  deed  or  other  written  agreement,  whether  that  mistake  be  the  omission  or 
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inseition  of  a  material  stipulation  ;  and  whether  it  be  made  out  liy  parol  tes- 
timony, or  be  confirmed  by  other  more  cogent  proofs.  And  the  same  rule 
applies  to  contracts  within  the  operation  of  the  Statute  of*  Frauds." 

The  conclusion  cannot  be  avoided  that  the  American  law  on  this  subject 
is  in  a  very  chaotic  state.  In  accord  with  Glass  v.  Uulbei-t.  are  Osborn  v. 
Phelps,  19  Connecticut,  63 ;  Elder  v.  Elder,  10  Maine,  80 ;  Jordan  v.  Fay,  4o  id. 
130;  Climer  v.  Hovey,  15  Michigan,  18;  Dacisv.  Ely,  104  North  Carolina,  15  ; 
Macomher  v.  Peckliam,  16  Rhode  Island,  485  ;  Westbrook  v.  Harbeson,  2 
.McCord's  Ch.   (S.   C.)  112. 

Even  in  the  jurisdictions  where  this  view  is  taken,  it  is  clear  that  a  defend- 
ant may  set  up  a  mistake  in  resisting  specific  performance.  See  Osborn  v. 
Phelps,  supra,  Davis  v.  Ely,  supra. 

The  Rhode  Island  case  of  Macoinber  v.  Peckham,  supra,  contains  a  good 
discussion  of  this  topic.  The  Court  points  out  that  the  effect  of  the  Statute 
of  Fiauds  is  but  slightly  dwelt  upon  in  the  English  cases,  because  the  English 
Chancery  Courts  refuse  relief  whether  the  written  contract  is  within  the  stat- 
ute or  not,  while  in  the  American  cases  the  bearing  of  the  statute  is  more 
explicitly  considered,  with  a  resulting  conflict  of  authority.  At  p.  491,  the 
Court,  uses  this  language:  "The  great  names  of  Kent  and  Story  are  in- 
voked in  support  of  the  jurisdiction.  Kent  and  Story  say  there  is  no  reason 
why  oral  testimony  should  not  be  received  as  readily  when  offered  by  the  com- 
plainant to  reform  the  written  contract  and  enforce  it,  when  reformed,  as 
when  offered  by  the  defendant  to  defeat  its  enforcement.  This  may  be  so 
when  the  written  contract  is  not  within  the  Statute  of  Frauds ;  but  when  the 
concriiCt  is  within  the  statute  the  difference  between  receiving  oral  testimou\-, 
when  offered  for  the  purj3ose  of  varying  the  contract  and  enforcing  it  as  varied, 
and  receiving  it  when  offered  for  the  purpose  of  showing  that  the  contract  as 
written  is  not  what  was  agreed  to,  and  of  defeating  the  enforcement,  is  the 
difference  between  doing  what  is  forbidden  by  the  statute  and  doing  wliat  is 
not  forbidden.  .  .  .  The  remarks  of  Kent  and  Story  seem  to  have  been 
directed  against  the  doctrine  of  the  English  Chancery  Courts,  which,  as  we 
have  seen,  is  applied  to  all  written  contracts,  whether  within  the  statute  or 
not,  and  it  does  not  appear  that  in  making  them,  they  gave  thonght  to  tlie 
distinction  created  by  the  statute." 

The  ^lassachusetts  doctrine  seems  to  be  unpopular  with  tlie  (ext-writer.s, 
and  is  perhaps  opposed  to- the  weight  of  authority.  In  I5rowne,  Statute  of 
Frauds,  5th  ed.  s.  441,  it  is  said:  "These  views  [«.  e.  those  expressed  in  (lluss 
V.  Hulbert]  are  enforced  in  an  opinion  of  extraordinary  ability  and  learning  ; 
but  they  have  not  commanded  the  assent  of  the  Courts.  The  preponderanc<^ 
of  authority  remains  on  the  side  of  maintaining  the  jurisdiction  to  reform 
contracts  or  conveyances  in  cases  of  mistake  or  fraud  proved  by  oral  testimony 
only,  notwithstanding  the  Statute  of  Frauds."     See  also  sect.  444  a. 

In  Tomeroy,  Ecjuity  Jurisprudence,  2nd  ed.  s.  867,  the  doctrine  is  sharply 
assailed :  "  The  principles  which  underlie  the  theory  advocated  by  the  Massa- 
chusetts Court,  if  carried  out  to  their  legitimate  results,  would  work  a  virtiml 
revolution  in  equity  jurisprudence,  would  confine  its  most  salutary  remedi;il 
functions  within  very  niirrovv  limits,  and  would  overturn  doctrines  which  have 
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bt*en  regarded  as  settled  since  the  earliest  periods  of  the  jurisdiction.  They 
would  greatly  abridge  the  remedy  of  reformation  ;  they  would  prevent  the 
Court  frouj  establishing  and  enforcing  parol  contracts  which  the  defendant's 
actual  fraud  had  prevented  from  being  put  into  writing;  and  in  fact,  these 
principles  cannot  be  reconciled  with  the  doctrines  upon  which  the  jurisdiction 
of  equity  to  enforce  parol  contracts  in  cases  of  part  performance  is  vested. 
The  Statute  of  Frauds  is  no  real  obstacle  in  the  way  of  administering  equitable 
remedies  so  as  to  promote  justice  and  prevent  wrong.  Equity  does  not  deny 
nor  overrule  the  statute  ;  but  it  declares  that  fraud  or  mistake  creates  obli;j;a- 
tions,  and  confers  remedial  rights  which  are  not  within  the  statutory  prohibi- 
tion :  in  respect  of  them,  the  statute  is  uplifted." 

The  whole  subject  is  thoroughly  treated  in  a  foot-note  to  sect.  867  of  Pomeroy. 
See  also  an  article  in  24  American  Law  Register,  \ew  Series,  81 ;  1  Sugdeu. 
Vendors  and  Purchasers,  8th  Am.  ed.  243;  and  the  American  Xotes  in  2 
White  and  Tudor 's  I^eading  Cases  in  Equity,  4th  ed.  pp.  094,  el  seq. 


No.  3.  — COOPER   V.  PHIBBS. 
(1867.) 

No.   4.  — BEAUCHAMP  (EAEL)  v.  WINK 

(1873.) 

RULE. 

A  CONTRACT  in  writing,  although  executed  and  acted 
on,  may  be  set  aside  on  clear  evidence  of  a  mutual  mis- 
take entering  into  the  essence  of  the  consideration  :  awl 
this  although  the  mistake  consists  in  the  erroneous  inter- 
pretation of  an  ambiguous  grant,  and  the  circumstance 
that  the  party  claiming  rescission  was  ignorant  of  title- 
deeds  in  his  own  possession. 

Cooper  V.  Phibbs. 

L.  R.  2  H.  L.  U9-17-J  (-.  c.  16  L.  T.  678;  15  W.  R.  1049). 

[149]  Agreement.  —  Mistake.  —  Rescission . 

VVhere  a  cause  petition  (in  Ireland)  in  seeking  the  '-ancellation  of  an 
agreement  for  the  hiring  of  property,  sets  forth  facts  which  go  to  establish  a 
title  to  the  property  itself,  and  the  answering  affidavits  do  not  deny  these 
facts,  but  set  up  a  title  in  the  defendants  to  the  property,  the  Court  may, 
under  the  general  prayer  for  relief,  make  a  declaration  as  to  the  plaintiff's 
title  to  the  property. 
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Where  two  pai'ties,  under  a  mistake  of  fact,  enter  into  an  agreement,  either 
-of  tliem  has  a  title  to  come  to  equity  to  be  relieved  from  it.  That  relief  will 
be  given  on  the  principles  of  good  conscience  alone. 

A.  was  in  expectation  of  succeeding  to  estates  then  in  the  possession  of  his 
elder  unmarried  brother.  That  brother  purchased  a  fishery,  which  was  duly 
conveyed  to  him ;  he  afterwards  became  lunatic,  and  A.  was  appointed  his 
committee.  A.  had  two  sons,  B.  and  C.  On  B.'s  marriage,  in  1827,  a  settle- 
juent  was  executed,  to  which  A.,  B.,  and  C  were  all  parties,  and  it  contained 
■a  covenant  on  the  part  of  A.,  that  if  he  should  succeed  to  the  lunatic's  estates 
of  inheritance  and  hereditaments,  he  would  convey  them  to  trustees  for  him- 
self for  life,  then  to  B.  and  his  heirs  male  in  strict  settlement,  remainder  to 
('.  and  his  heirs  male  in  strict  settlement.  Similar  covenants  were  entered 
into  by  B.  and  C.  A.  died.  The  only  children  of  B.'s  marriage  were  daugh- 
ters. B.  acted,  as  his  father  had  done,  as  the  committee  of  the  hinatic,  and 
in  that  character  introduced  into  Parliament  a  bill  to  enable  the  lunatic  to 
make  cuts  and  canals  for  the  improvement  of  the  fishery.  While  the  bill  was 
passing  through  Parliament  the  lunatic  died,  and  all  his  estates,  the  fishery 
included,  were  taken  possession  of  by  B.,  who,  having  got  the  Act  passed, 
*nade  the  cuts  and  canals  under  its  authority.  The  Act  recited  the  settlement 
of  18"27,  and  that  the  fishery  had  been  the  property  of  the  lunatic,  but  was  by 
his  death  vested  in  B.  On  the  death  of  B.  (his  brother  C.  being  already  dead) 
C.'s  eldest  son  entered  into  possession  of  the  estates,  but  believing  (as  he 
had  always  heard)  that  the  fishery  was  the  property  of  B.,  he  agreed  to  take 
it  on  a  rent  from  B.'s  daughters.  He  soon  afterwards  read  the  private 
Act,  and  then,  believing  that  under  the  deed  of  1827  and  the  provisions  of 
the  Act,  the  fishery  really  belonged  to  himself,  he  filed  a  cause  petition 
in  the  Court  of  Chancery  in  Ireland,  stating  the  facts,  and  praying  that 
the  agreement  might  be  ordered  to  be  delivered  up,  and  for  such  other  relief 
as  "the  natuie  of  the  case  would  admit  of,  and  to  the  Court  might  seem 
fit."  The  answer  of  the  daughters  claimed  the  fishery  as  B.'s  property  under 
the  Act: 

Held,  that  the  fishery  was  the  property  of  C.'s  eldest  son,  under  the  pro- 
visions of  the  deed  of  1827,  which  were  not  modified  in  any  way  by  the 
Act: 

*Held,  also,  that  the  agreement  having  been  made  in  mutual  mis-  [*150] 
take,  the  plaintiff,  though  there  was  no  fraud,  was  entitled  to  have  it 
set  aside: 

Held,  also,  that  under  this  form  of  proceeding,  the  whole  facts  fully  ap- 
pearing on  the  face  of  the  petition  and  answering  affidavits,  the  Court  was 
authoiised  not  only  to  .set  aside  the  agreement,  but  to  declare  the  plaintiff's 
title  to  the  fishery. 

l^er  Lord  Wkstbury  :  In  the  maxim  "  frjuoranli/i  Juris  haud  c.rcusdi.'"  the 
word  "/M-s "  has  the  sense  of  r/eneral  lair  or  of  private  ri(//it  according  In 
circumstances, 

Special  directions  were  given  as  to  the  expenditure  made  by  B.  on  the 
fishery  improvement,  and  also  for  the  purpose  of  adding  fresh  parties  to  the 
.suit,  so  as  to  make  a  final  determination  of  the  cause. 
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This  was  an  appeal  against  a  decix'tal  order  of:  the  Loud  Chan- 
rKLiA>K  of  Irehmd,  dated  14th  of  June,  18G5,  and  made  under  the 
following  circumstances :  — 

By  deed  of  the  12th  of  May,  1806,  Sir  Edward  Crofton,  for  tlie 
considerations  therein  nrentioned,  conveyed  the  lands  of  Ballysa- 
darc,  in  the  county  of  Sligo,  with  tolls  and  customs  of  markets, 
v!v:c. ,  and  the  salmon  fishery,  and  all  other  the  fisheries  of  the  river 
of  Ballysadare,  situate  in  the  same  county,  to  Joshua  Edward 
Cooper  in  fee. 

Shortly  after  this  conveyance  liad  Ijeen  executed  Joshua  Edward 
Cooper  (who  was  unmarried)  was  declared  a  lunatic,  and  Edward 
Synge  Cooper,  his  only  brother,  and  his  presumptive  heir,  was 
appointed  committee  of  his  estates.  His  estate  in  the  county  of 
Sligo  was  called  the  Markree  estate.  Edward  Synge  Cooper  had 
two  sons  :  Edward  Joshua  Cooper  and  Richard  Wordsworth  Cooper. 
Edward  Joshua  had  been  once  married,  but  had  no  child  by  that 
marriage.  On  the  13th  of  February,  1827,  a  deed  of  settlement 
was  executed  on  his  intended  marriage  with  Miss  Wynne,  and  to 
that  settlement  his  father,  Edward  Synge  Cooper,  and  his  brother, 
Richard  Wordsworth  Cooper,  became  parties.  Under  that  settle- 
ment Edward  Synge  Cooper  covenanted  that  if  the  lunatic  should 
ilie  intestate  and  without  issue,  and  should  be  at  the  time  of  his 
death  seised  in  fee  "  of  or  in  the  said  several  towns,  lands,  tene- 
ments, or  hereditaments  in  the  county  of  Sligo,"  &c. ,  "  therein- 
Itefore  and  thereinafter  particularly  enumerated  and  described ;  " 
or  if  at  any  time  after  the  decease  of  the  lunatic  he,  Edward  Synge 
Cooper,  should  happen  to  be  seised  of  any  freehold  estate  "  in  the 
said  several  last-mentioned  lauds,  tenements,  and  heredi- 
[*151]  taments,  *  by  any  title  derived  by,  through,  or  under" 
the  lunatic,  he,  Edward  Synge  Cooper,  would,  within  six 
months  after  the  lunatic's  death,  convey  to  trustees  "  all  that  and 
those  the  town  and  lands  of  Ballysadare,  and  all  the  tenements, 
houses,  and  plots  therein,  together  with  the  tolls  and  customs  of 
the  fairs  and  markets  therein  .  .  .  and  all  other  estates  of  inher- 
itance whereof  the  said  [lunatic]  shall  die  seised  or  possessed,  or 
such,  and  so  many,  and  all  such  parts  of  the  same  as  shall  have 
descended,  remained,  or  vested  in  the  said  Edward  Synge  Cooper 
as  tenant  in  fee  simple  or  fee  tail  in  possession  thereof,  in  any  of 
the  manners  or  ways  aforesaid,  together  with  their  several  sub- 
denominations    and    appurtenances,  and   also   all  houses,   w^astes. 
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common,  common  of  pasture,  waters,  watercourses,  easements, 
liberties,  privileges,  profits,  appurtenances,"  &c. ,  &c. ,  to  himself 
for  life,  remainder  to  his  son  Edward  Joshua  for  life,  remainder 
to  his  issue  male  in  strict  settlement,  remainder  to  his  other  son, 
IJichard  Wordsworth  Cooper,  for  life,  remainder  to  his  issue  male 
in  strict  settlement.  The  word  "  fishery  "  did  not  occur  in  the 
settlement.  There  was  a  similar  covenant  on  the  part  of  Edward 
Joshua  Cooper  and  of  Eichard  Wordsworth  Cooper  that  if  the  said 
•estate  should  descend  to  or  vest  in  them,  or  either  of  them,  from 
the  lunatic,  they  or  either  of  them  would  convey  the  same  to  the 
uses  specified  in  the  covenant  of  their  father,  Edward  Synge 
Cooper.  In  August,  1830,  Edward  Synge  Cooper  died,  leaving 
liis  elder  brother,  the  lunatic,  and  his  own  two  sons,  Edward 
Joshua  and  Eichard  Wordsworth,  him  surviving.  Edward  Joshua 
from  that  time  acted  as  committee  of  the  lunatic.  In  the  early 
part  of  1837  a  petition  for  a  bill  had  been  presented  to  Parliament, 
by  Edward  Joshua  as  committee,  to  give  the  lunatic  powers  to 
improve  the  fishery;  but  while  it  was  passing  through  Parliament 
the  lunatic  died,  and  then  in  the  various  clauses  the  necessary 
changes  were  made  by  introducing  the  name  of  Edward  Joshua, 
who  had  succeeded  to  the  property.  The  Act,  which  was  known 
as  the  1  Vict.  c.  Ixxxix. ,  recited  that  the  "rivers  Arrow  and 
Owenmore  rise  from  two  large  lakes  in  different  parts  of  the  county 
of  Sligo,  and,  after  flowing  through  a  large  tract  of  country,  unite 
their  streams  at  about  a  mile  above  the  town  of  Ballysadare, 
whence  they  flow  into  the  same  channel  to  the  bay  of 
Ijallysadare,  *  where,  by  one  mouth,  they  discharge  their  [*152] 
waters  into  the  bay, "  and  then  it  described  how  the  flow 
•of  their  waters  was  interrupted  by  ledges  of  rocks,  which  pre- 
veiited  salmon  getting  up  the  river;  and  it  recited  the  conveyance 
l»y  .Sir  Edward  Crofton  to  the  lunatic,  "  and  his  heirs  and  assigns 
forever,"  of  the  whole  eastern  bank  of  the  river,  "  together  witli 
the  salmon  fishery,  and  all  othei'  the  fisheries  of  the  river,"  pos- 
sessed by  Sir  Edward  Crofton ;  that  the  lunatic  after  the  con- 
\>:iyance,  and  up  to  the  time  of  his  death,  "  did  uninterruptedly 
'■xfU'cise  and  enjoy  the  exclusive  right  of  taking  the  snlmon  which 
-M  as  aforesaid  annually  congregate  within  the  moutli  of  the  said 
united  rivers;  "  that  the  lunatic  died  in  June,  1837,  "  wliereby  all 
the  aforesaid  estates,  towns,  lands,  and  fishery,  have  descended  to, 
and  are  now  vested  in,  the  said  Edward  Josliua  Cooper,  who  is 


^^74  KKCTIFICATION    AND    rA.NCELLATlUN,    ETC. 

No.  S.  —  Cooper  v.  Phibbs,  L.  S.  2  H.  L.  152,  153. 

ihe  nepliow  and  heir-at-law  of  "  the  lunatic ;  that  "  the  said 
Edward  Joshua  Cooper  is  desirous  of  eimstructing  canals  or  water 
cuts  at  his  own  expense  "  in  consideration  of  the  exclusive  right 
nf  fishery  being  vested  in  him,  his  heirs,  and  assigns,  and  it  was 
therefore  enacted  that  the  powers  to  make  the  cuts  and  canals,  &c. , 
should  be  granted  to  him,  provided  that  the  cuts  "  shall  be  alto- 
gether situated  on  the  estate  and  property  of  the  said  Edward 
Joshua  Cooper, '  &c.  There  were  various  other  provisions,  in  all 
of  which  Edward  Joshua  Cooper  was  spoken  of  as  the  owner  of 
the  estate,  and  the  title  of  the  Act,  as  altered  after  the  death  of  the 
lunatic,  was,  "  An  Act  to  enable  Edward  Joshua  Cooper,  Esq. ,  to 
establish  and  protect  a  Salmon  Fishery  upon  the  Lakes  and  Eivers 
of  Owenmore  and  Arrow,  and  also  within  the  Bay  of  Ballysadare, 
in  the  County  of  Sligo.  " 

Edward  Joshua  Cooper  constructed  the  canals  and  cuts,  and  im- 
proved the  salmon  fishery,  as  provided  for  by  this  Act,  and  he 
continued  in  possession  thereof,  and  of  the  estates  to  which  he  had 
succeeded,  until  his  death. 

By  his  second  marriage  he  had  five  daughters  Itut  no  son. 

Eichard  Wordsworth  Cooper  had  also  manied,  and  he  died  in 
1850,  leaving  the  appellant,  his  eldest  son  and  heir-at-law. 

In  1858  the  appellant  married,  and  on  the  8th  of  August,  1858, 
a  disentailing  deed,  and  then  a  settlement  of  the  Sligo  estates, 
were  executed  by  Edward  Joshua  Cooper,  the  estates  being  settled 

as  subject  to  the  uses  of  the  settlement  of  1827. 
[*153]  *  During  the  life  of  Edward  Joshua  Cooper  he,  appar- 
ently believing  that  the  Act  1  Vict.  c.  Ixxxix.,  vested  the 
fee  simple  of  the  fishery  in  him,  discharged  from  the  limitations 
of  the  settlement  of  1827,  always  spoke  of  himself  as  the  absolute 
owner  of  the  fishery,  and,  as  alleged  in  the  cause  petition  of  the 
appellant,  always  assumed  such  to  be  the  fact. 

In  September,  1858,  the  appellant  joined  with  Edward  Joshua 
Cooper  in  a  lease,  renewable  forever,  of  two  and  a  half  acres  of 
land  adjoining  the  fishery,  which  lease  was  granted  to  a  Mr. 
Leech,  as  trustee  for  Edward  Joshua  Cooper,  who  afterwards  built 
on  this  land  a  messuage  known  as  the  Rapids  Cottage,  with  a 
coach-house,  and  other  premises. 

In  April,  1863,  Edward  Joshua  Cooper  died  intestate,  leaving 
his  five  daughters  (but  no  male  issue)  him  surviving.  On  his  death 
the  appellant  entered  into  possession  of   the  estates,   and  on  the- 
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14th  of  October,  1863,  there  was  executed  between  him  and  Phibbs, 
who,  under  the  settlement  upon  Edward  Joshua's  second  mar- 
riage, acted  as  trustee  for  the  daughters,  an  agreement  for  a  lease, 
which  the  appellant  now  sought  to  cancel.  It  was  in  the  follow- 
ing terms  :  "  W.  Phibbs  agrees  to  let,  and  Colonel  Edward  Cooper 
agrees  to  take,  for  a  term  of  three  years,  to  be  computed  from  t4ie 
1st  (lay  of  Novemlier  next,  the  salmon  fishery  at  Ballysadare, 
county  Sligo,  together  with  the  Kapids  Cottage,  coach-house,  and 
gate-house,  at  the  yearly  rent  of  £550  sterling,  said  rent  to  be 
payable  half  yearly,  on  every  1st  day  of  May  and  1st  day  of 
Nov(;mber  in  each  year.  The  said  Edward  Cooper  shall,  during 
the  tenancy,  keep  proper  books,  showing  the  receipts  and  expendi- 
ture of  said  fishery,  and  weights  in  pounds  of  number  of  fish 
taken,"  and  shall  allow  Phibbs  to  inspect  the  books,  and  to  have 
free  access  to  the  fishery. 

Before  the  first  half  year's  payment  became  due  the  appellant 
purchased  and  read  the  Act  of  Parliament,  1  Vict.  c.  Ixxxix. ,  and 
then,  believing  that  it  had  not  the  eflect  which  had  always  been 
attributed  to  it,  he  filed  his  cause  petition,  in  the  Court  of  Chan- 
cery in  Ireland,  to  have  the  agreement  set  aside.  To  this  cause 
petition  Mr.  Phibbs  and  the  five  daugliters  of  Edward  Joshua 
Cooper  were  made  defendants,  and  the  prayer  was,  that  the  agree- 
ment of  the  14th  of  October,  1863,  might  be  delivered 
up  to  be  cancelled,  and  the  *  defendant,  Mr.  Phibbs,  per-  [*  154] 
petually  restrained  from  suing  upon  the  same,  the  peti- 
tioner submitting  to  any  terms  which  the  Court  might  impose  as 
tlie  condition  for  granting  the  said  relief,  and  (after  naming  tlie 
defendants)  asking  for  such  farther  relief  as  "the  nature  of  the 
case  would  admit  of,  and  as  to  the  Court  might  seem  fit.  " 

Affidavits  in  answer  were  put  in,  and  witnesses  examined,  and 
the  cause  was  heard  before  the  Lord  Chancellor  of  Ireland,  who, 
on  the  14th  of  June,  1865,  made  a  decretal  order  dismissing  tlie 
petition  with  costs,  but  without  prejudice  to  any  question  as  to 
the  ultimate  right  to  the  fishery.      (17  Ir.  Ch.  Rep.  73.) 

In  the  course  of  his  judgment  the  Lord  Chancellor  said  :  "  The 
object  of  this  cause  petition  is  to  relieve  Edward  Henry  Cooper 
from  the  consequences  of  an  act  done  by  him  wliile  in  ignorance  of 
his  true  position  with  res]»ect  to  this  fishery,  dtme  by  liim  in  dero- 
gation of  his  rights  wliilc  acting  under  the  infiuonce  of  a  mistake. 
.   .    .    Xo  doubt  a  mistake  in  point  of  law  may  be  corrected  botli  in 
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this  Court  and  in  a  Court  of  law.  This  is  now  perhaps  suthciently 
I'stablisheil,  though  it  was  for  some  time  a  subject  of  controversy  in 
Courts  I'f  hiw,"  but  his  Lordship  remarked  that  this  power  of 
correction  wouhl  not  lie  exercised  except  where  equity  and  good 
conscience  required  it,  and  his  Lordship  finally  came  to  the  cou- 
clusion  that  no  valid  ground  for  relief  was  established  in  this  case. 
The  case  was  argued  before  the  House  by  Sir  John  Holt,  A. -G. , 
and  Mr.  G.  M.  Gitiard,  Q.  C. ,  for  the  appellant,  and  by  Mr. 
Lawson,  Q.  C. ,  of  the  Irish  Bar,  and  Sir  Eoundell  Palmer,  Q.  C. , 
for  the  respondents. 

[ir)9]       May  oL     Lord  Cranworth  :  — 

My  Lords,  this  is  an  appeal  against  a  decree  of  the  Lord 
Chancellor  of  Ireland,  of  the  14th  of  June,  1865,  dismissing  a 
cause  petition  which  had  been  filed  by  the  appellant  on  the  9th  of 
April,  1864,  pursuant  to  the  Chancery  Eegulation  Act  of  1850. 
The  object  of  the  petition  was  to  be  relieved  from  an  agreement, 
dated  on  the  14th  of  October,  1863,  by  which  the  petitioiier  agreed 
to  become  tenant  to  the  respondent  Philjbs,  for  three  years,  of  the 
salmon  fishery  of  Ballysadare,  in  the  county  of  Sligo.  The  ground 
of  the  relief  asked  was,  that  the  petitioner  had  entered  into  an 
agreement  in  mistake  as  to  his  rights.  He  thought  that  the  fishery 
belonged  to  the  other  respondents,  for  whom  Phibbs  acted  as  trus- 
tee; but  he  was  in  truth  himself  the  owner  of  the  fishery  as  tenant 
thereof  in  tail. 

It  is  necessary  to  state,  shortly,  the  title.  [His  Lordship  fully 
detailed  the  facts  of  the  case.] 

The  mistake,  as  the  petitioner  says,  arose  in  this  way.  The 
Ballysadare  property  borders  on,  and  is  traversed  by,  the  two  rivers 
whicli  I  have  mentioned,  —  the  Arrow  and  Owenmore,  —  which 
unite  about  a  mile  above  the  town  of  Ballysadare,  and  so  ui'iteJ 
fall  into  the  estuary  about  ii  quarter  of  a  mile  below  the  town. 
The  salmon  were  unable  to  get  from  the  estuary  up  these  rivers  by 
reason  of  ledges  of  rock  obstructing  the  free  passage  ujj  the  rivers. 
This  prevented  the  fish  from  going  up  and  depositing  their  spawn 
in  the  waters  higher  up.  It  was  important  for  the  owners  of 
Ballysadare  to  get  these  obstacles  removed,  and  it  had  been  in- 
tended in  the  lifetime  of  the  lunatic  to  obtain  Parliamentary 
powers  enabling  him  to  divert  the  course  of  the  stream,  or  rather 
the  united  streams,   or  otherwise  to  prevent  tlie    effect    of   these 
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obstructions ;  and  a  bill  had  been  introduced  for  that  purpose  in 
the  session  of  1837,  in  the  lifetime  of  the  lunatic.  But 
while  that  bill  was  before  *  Parliament  the  lunatic  died,  [*160] 
and  the  right  to  the  tishery  descended  on  Edward  Joshua, 
liis  eldest  nephew.  The  bill  was  then  altered  by  reciting  the 
death  of  Joshua  Edward,  and  the  powers  intended  to  have  been 
conferred  on  him  were  conferred  upon  Edward  Joshua.  The  royal 
assent  having  been  obtained  to  the  bill,  it  became  law  on  the  30th 
of  June,  1837. 

It  is  necessary,  very  shortly,  to  advert  to  the  terms  of  that  Act 
of  Parliament.  It  begins  by  reciting,  "  Whereas  the  rivers  Arrow 
and  Owenmore  rise  from  two  large  lakes  in  different  parts  of  the 
county  of  Sligo,  in  Ireland,  and  after  flowing  through  a  very  large 
tract  of  country,  unite  tlieir  streams  at  about  a  mile  above  the 
town  of  Ballysadare,  in  the  said  county,  from  whence  they  flow  in 
the  same  channel  to  the  bay  of  Ballysadare,  where  by  one  mouth 
they  discharge  their  waters  into  the  said  bay  of  Ballysadare  at  a 
distance  of  about  a  furlong  below  the  said  town ;  a  considerable 
portion  of  their  course  between  the  said  town  and  the  sea  being 
interrupted  by  a  series  of  ledges  of  rock,  in  passing  over  which 
their  waters  form  a  number  of  cascades  or  waterfalls  :  And  whereas 
numbers  of  salmon  yearly  congregate  within  the  said  bay  of  Bally- 
sadare and  below  the  said  waterfalls,  near  the  said  mouth  of  the  said 
united  rivers ;  but  by  reason  of  the  said  cascades  or  waterfalls  they 
are  prevented  from  ascending  higher  into  the  said  rivers  and  into 
the  lakes  connected  therewith,  so  as  to  deposit  their  spawn  in  a 
safe  part  of  the  same ;  some  of  them,  however,  at  high  spring  tides 
ascending  the  lower  fall,  but  are  unable  to  ascend  the  continuing 
cascades  or  falls  from  the  shallowness  of  the  water  preventing  them 
from  making  their  spring,  and  therefore  they  return  again  into 
the  ocean. "  Then  it  recites  that  the  rivers  and  waters  in  question 
"  are  well  adapted  to  invite  the  spawning  of  fish  therein,  and  to 
protect  the  breeding  of  salmon  ;  but  no  salmon  fishery  has  or  could 
liave  heretofore  existed  in  any  part  of  said  rivers  above  the  said 
waterfalls  for  the  cause  aforesaid. "  Then  it  goes  on  to  say,  "  And 
whereas  a  safe  and  commodious  passage  for  the  fish  up  the  said 
rivers,  for  the  purpose  of  depositing  their  spawn  therein,  might 
be  effected  by  the  construction  of  passageTs  or  water  cuts  on  the 
(uistern  side  of  each  of  those  places  where,  as  aforesaid,  the  ledges 
<tf  ]-ock  o])stiiict  the  channels  of   such    rivers:  And  whereas  Sir 
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[*  161]  Edward  Crofton,  Baronet,  by  a  certain  deed  *  executed  by 
hi  111,  and  bearing  date  the  12th  day  of  May,  in  the  year  of 
our  Lord  180(1,  granted  and  conveyed  all  his  estate  and  intere.«it  in 
and  to  the  said  town  and  lands  of  Knockmuldowney,  otherwise 
Ballysadare,  aforesaid,  comprising  the  entire  eastern  bank  of  tlie 
said  river  below  the  said  town,  together  with  the  salmon  Hsheiy 
and  all  other  the  fisheries  of  the  river  commonly  called  the  river  of 
Ballysadare,  unto  Joshua  Edward  Cooper "  (that  is,  the  lunatic) 
"  who  was  the  uncle  of  the  said  Edward  Joshua  Cooper,  and  to  his 
heirs  and  assigns  forever,  of  all  which  portion  or  part  of  the  said 
town  and  lands  of  Ballysadare,  and  fishery,  and  rights  of  fisheries, 
the  said  Joshua  Edward  Cooper  up  to  the  time  of  his  death  con- 
tinued .seised  in  fee  simple,  together  with  a  very  large  proportion 
of  the  lands  through  which  the  .said  rivdrs  flow,  particularly  in, 
about,  and  between  the  towns  of  Collooney  and  Ballysadare :  And 
whereas  the  said  Joshua  Edward  Cooper  "  (that  i.s,  the  lunatic) 
"  did  after  the  said  conveyance,  and  to  the  time  of  his  death, 
uninteiTuptedly  exercise  and  enjoy  the  exclusive  right  of  taking 
the  salmon  which  so  as  aforesaid  annually  congregate  within  the 
mouth  of  the  said  united  rivers,  which  after  their  union  are  called 
the  river  of  Ballysadare,  and  also  immediately  below  the  water- 
falls situate  at  Ballysadare  aforesaid  :  And  whereas  the  said  Joshua 
Edward  Cooper  died,  on  or  about  the  8th  day  of  June,  1837,  in- 
testate, whereby  all  the  aforesaid  estates,  towns,  lands,  and  fishery 
have  descended  to,  and  are  now  vested  in,  the  said  Edward  Joshua 
Cooper,  who  is  the  nephew  and  heir-at-law  of  the  said  Joshua 
Edward  Cooper :  And  whereas  the  said  Joshua  Edward  Cooper  is 
desirous  of  constructing  the  said  canals  or  water  cuts  at  his  own 
expense,  on  the  terms  that  the  exclusive  right  of  fishing  for,  and 
the  protection  of,  salmon  and  other  sea  fish  in  the  said  rivers, 
lake.s,  and  bay,  shall  in  consideration  thereof  be  vested  in,  and 
confirmed  to,  the  said  Edward  Joshua  Cooper,  his  heirs  and 
assigns. " 

Then,  after  certain  recitals,  which  are  not  important,  it  enacts, 
"  That  the  .said  Edward  Joshua  Cooper,  his  heirs  and  assigns,  shall 
be,  and  he  and  they  are  hereby  fully  authorised  and  empowered, 
at  his  and  their  own  proper  costs  and  expenses,  and  by  his  and 
their  deputed  agents,  workmen,  and  servants,  to  divert  and  turn 
the  waters  of  the  said  rivers,  by  making,  completing,  and 
[*  162]    maintaining  *  two  canals,  passages,  or  cuts,  one  communi- 
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eating  with  the  said  united  rivers  of  Arrow  and  Owenmore,  near 
the  bridge  of  Ballysadare,  and  the  other  canal  or  cut  communi- 
cating with  the  said  river  Owenmore,  and  extending  forty-three 
perches  horn  the  upper  fall  at  Collooney,  to  the  foot  of  the  lower 
fall,  and  running  at  the  back  or  west  side  of  the  town  of  Col- 
looney, in  such  manner  as  may  be  sufficient  to  effect  the  aforesaid 
object  of  enabling  the  said  salmon  to  ascend  into  the  said  rivers 
and  lakes  :  provided  always,  that  in  making  and  completing  the 
said  canal,  passages,  or  cuts,  the  same  shall  be  altogether  situated 
(in  the  estate  and  property  of  the  said  Edward  Joshua  Cooper,  and 
that  no  trespass  be  in  any  manner  committed  on,  or  injury  done 
to,  the  land  of  any  other  person  or  persons  whomsoever. "  Then 
it  is  provided  also  that  the  waters  should  not  be  diverted  from 
their  former  course  in  such  a  manner  as  to  injure  the  mills;  and 
then  afterwards,  by  the  third  section,  it  enacts,  "  that  it  shall  be 
lawful  for  Edward  Joshua  Cooper,  his  heirs  or  assigns,  and  he  is 
authorised  to  purchase  from  any  persons  incapacitated, "  &c. ,  "  their 
rights  of  salmon  fishery  in  the  bay. "  I  think  it  is  unnecessary  to 
advert  particularly  to  any  other  part  of  the  Act. 

Now,  Edward  Joshua  Cooper  said,  and  probably  truly  said,  that, 
under  the  powers  of  that  Act,  he  laid  out  large  sums  of  money  in 
improving  the  bay,  and  had  purchased  up  fishery  rights  in  the  bay, 
-amounting  to  between  twenty  and  thirty,  all  of  which  were  con- 
veyed to  him  in  fee,  and  that  tiie  fishery  was  thus  made  very  valu- 
able. Edward  Joshua  Cooper  considered  that  under  this  Act,  and 
'by  the  outlay  he  made,  he  became  owner  of  the  fishery  in  fee,  and 
he  so  represented  to  the  appellant.  He  continued  in  possession 
till  his  death,  which  happened  in  April,  1863,  and  the  question 
would  then  arise  as  to  his  title.  If  he  was,  as  he  supposed  and 
represented  himself  to  be,  seised  in  fee  for  his  own  use  and  benefit, 
then,  on  his  death,  the  right  of  the  fishery  descended  on  his  five 
daughters,  the  now  respondents ;  but  if  the  fishery,  like  the  rest  of 
the  Ballysadare  property,  was  subject  to  the  covenants  of  the  deed 
of  1827,  then  it  passed  to  the  appellant. 

The  first  question,  tlierefore,  is,  "  Did  the  deed  of  1827  extend 
to  and  comprehend  the  fishery  ? "     Now,  the  fishery  was  conveyed 
to  the  lunatic  by  a  person  of  the  name  of  Crofton,  on  the 
12th  of  *May,  1806,  with  the  town  and  lands  of  Bally-   [*163] 
sadare.      It  was  there  described  thus  :  "  All  that  and  those 
the  town  and  lands  of  Knockmuldowney,  otherwise  I'allysadare, 
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tOL'Cthor  with  the  toHs  and  customs  of  the  fairs  and  markets 
theivof,  and  the  salmon  fishery,  and  all  other  the  fisheries  yf  the 
river,  commonly  called  the  river  of  Ballysadare,  or  by  what  other 
name  or  naiue.s  the  said  town,  lands,  and  other  premises,  or  any 
of  them,  is  or  are  called. "  That  is  the  description  in  the  convey- 
ance to  Joshua  Edward,  the  lunatic.  That  description,  however, 
was  not  adopted  in  the  description  of  the  parcels  as  tliey  were 
settled  in  18L'7.  The  parcels  are  there  merely  descvilied  as  the 
town  of  Ballysadare,  otherwise  Knockmuldowney,  with  certain 
appurtenances  connected  with  it.  But  then  it  goes  on  to  say  that 
the  covenant  is  to  extend  to  "  all  other  estates  of  inheritance 
whereof  the  said  Joshua  Edward  Cooper  shall  die  seised  or  pos- 
sessed of,  or  so  many  of  them  as  shall  descend  in  the  manner 
therein  mentioned. " 

Although  the  description  of  the  parcels  does  not  in  terms  men- 
tion the  fishery,  yet,  inasmuch  as  the  fishery  certainly  was  an 
hereditament  of  which  Joshua  Edward  died  seised  in  fee  —  and 
that  is  expressly  stated  in  the  Act  of  Parliament,  —  it  seems  per- 
fectly clear  that  that  deed  must  have  extended  to  the  fishery,  under 
the  general  words  of  "  all  other  estates  of  inheritance  and  heredita- 
ments. "  But  the  Court  below,  it  appears,  thought  that  the  fishery 
was  not  intended  to  be  included ;  and,  my  Lords,  the  first  question 
that  one  would  put  upon  that  is,  why  they  should  say  that  it  was 
]iot  intended  to  be  included.  It  is  certainly  included  in  the  gen- 
eral words ;  and  I  do  not  think  your  Lordships  are  at  liberty  to 
speculate  as  to  the  probability  of  what  the  parties  intended  to 
include,  if  they  have  used  words  which  actually  include  it.  That 
seems  to  be  a  conclusive  answer  to  the  suggestion.  I  must  say, 
farther,  that  if  we  were  at  liberty  to  speculate,  I  think  that  any- 
thing less  probable  than  that  the  parties  could  have  intended  to 
settle  the  lands,  and  not  include  the  fishery,  can  hardly  be  imag- 
ined. It  is  to  be  recollected,  that,  at  the  time  this  deed  was 
entered  into,  no  such  question  as  now  arises  could  possibly  have 
existed,  from  the  fact  that  the  settlor,  Edward  Joshua,  had  no 
male  issue,  or,  indeed,  any  issue  from  his  first  marriage.      He  was 

then  going  to  be  married  a  second  time,  and  it  was  just 
[*164]   as  probable  that  he  should  *  have  male  issue  as  that  he 

should  have  female  issue ;  therefore  the  improbability 
seems  to  me  excessive,  that  they  could  have  meant  to  settle  the 
lands,  and  not  to  settle  the  fishery.     I  just  make  these  remarks 
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upon  the  question  of  probability.  At  the  same  time,  that  is  not 
a  matter  upon  which  we  are  entitled  to  enter  into  any  speculation, 
because  it  is  quite  clear  that,  under  the  general  words,  the  fishery 
was  included. 

The  conse(iuence  was,  that  the  present  appellant,  when,  after 
the  death  of  his  uncle,  he  entered  iato  the  agreement  to  take  a 
lease  of  this  property,  entered  into  an  agreement  to  take  a  lease  of 
what  was,  in  truth,  his  own  property  —  for,  in  truth,  this  fishery 
was  bound  by  the  covenant,  and  belonged  to  him,  just  as  much  as 
did  the  lands  of  Ballysadare ;  therefore,  he  says,  I  entered  into  the 
agreement  under  a  common  mistake,  and  I  am  entitled  to  be  re- 
lieved from  the  consequence  of  it. 

In  support  of  that  proposition  he  relied  upon  a  case  which  was 
decided  in  the  time  of  Lord  Hardwicke,  not  by  Lord  Hardwicke., 
himself,  but  by  the  then  Master  of  the  Eolls,  Bingham  v. 
Bingham,  1  Ves.  Sen.  127,  where  that  relief  was  expressly  admin- 
istered. I  believe  that  the  doctrine  there  acted  upon  was  perfectly 
correct  doctrine ;  but  even  if  it  had  not  been,  that  will  not  at  all 
show  that  this  appellant  is  not  entitled  to  this  relief,  because  in 
this  case  the  appellant  was  led  into  the  mistake  by  the  misinfor- 
mation given  to  him  by  his  uncle,  who  is  now  represented  by  the 
respondents.  It  is  stated  by  him  in  his  cause  petition,  which 
is  verified,  and  to  which  there  is  no  contradiction,  and  in  all 
probability  it  seems  to  be  the  truth,  that  his  uncle  told  him,  not 
intending  to  misrepresent  anything,  but  being  in  fact  in  error,  that 
he  was  entitled  to  this  fishery  as  his  own  fee  simple  property ;  and 
the  appellant,  his  nephew,  after  his  death,  acting  on  the  belief  of 
the  truth  of  what  his  uncle  had  so  told  him,  entered  into  the 
agreement  in  question.  It  appears  to  me,  therefore,  that  it  is  im- 
possible to  say  that  he  is  not  entitled  to  the  relief  which  he  asks, 
namely,  to  have  the  agreement  delivered  up  and  the  rent  repaid. 
That  being  so,  he  would  be  entitled  to  relief,  but  he  is  only  enti- 
tled to  this  relief  on  certain  terms,  to  which  I  will  presently 
advert. 

*  Before  I  do  so  I  must  refer  to  an  argument  which  was  [*]65] 
relied  on  very  much  by  the  respondents,  namely,  that  the 
fishery  conveyed  in  1806  by  Sir  Edward  Crofton  was  not  the  fishery 
in  the  estuary,  but  only  in  the  rivers,  and  that,  consequently,  the 
nephew,  Edward  Joshua,  had  no  right  whatever  in  that  fishery 
under  the  descent  from  his  uncle.      I  cannot  think  that  there  is 
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any  fouiulrttion  fm-  this  suggestiou,  because  the  Act  of  Parlianieiit 
expressly  states  that  the  Hsliery.  in  the  estuaiy  and  at  the  niouth.s 
of  the  rivers,  had  descended  from  the  lunatic  uncle  ujjon  Edward 
Joshua.  lint  even  if  it  had  heen  so,  in  my  o^iinion  it  would  nol 
liave  made  the  least  dill'ercnce,  for  the  right  of  fishing  in  rivers 
traversing  the  lands  is  an  incident  to  the  right  of  property,  and 
that  property  certainly  was  governed  by  the  covenant  of  1827. 

The  argument  on  the  part  of  the  respondents  is,  that  the  right  to 
make  the  new  cuts  conferred  by  the  Act  was  a  new  right,  and  that 
that  new  right  was  granted  to  Edward  Joshua  in  fee.  I  do  not 
think  that  that  is  a  true  construction  of  the  Act,  Ijut  if  it  was  it 
would  be  a  right  which  Edward  Joshua  obtained  by  virtue  of  his 
right  to  the  lands  and  to  the  fishing  in  the  fresh  waters.  As  to 
that  right  he  stood  in  a  fiduciary  relation  to  those  interested  under 
the  deed  of  1827.  But  for  his  right  under  that  instrument  he 
could  not  have  obtained  the  powers  conferred  by  the  Act.  In  my 
opinion  the  very  same  doctrine  that  is  acted  upon  so  continually, 
that  a  tenant  for  life  of  a  renewable  property,  if  he  renews  it, 
cannot  by  possibility  renew  it  for  his  own  benefit,  applies  in  prin- 
ciple to  this  case.  If  the  facts  had  been  such  as  the  respondents 
contend  they  were,  namely,  that  he  was  the  owner  in  fee  simple 
under  the  Act  of  Parliament,  and  that  the  property  was  not  gov- 
erned by  the  covenants  of  1827,  still,  even  if  it  was  not  governed 
by  those  covenants,  he  stood  in  a  fiduciary  character,  which  dis- 
qualified him  from  making  any  such  contention  as  that.  There- 
fore, quclcviique  via,  it  is  clear  to  my  mind  that  the  appellant  is 
entitled  to  the  relief  he  asks  by  getting  rid  of  this  agreement. 

Then  the  next  question  is,  what  are  the  terms  upon  which  this 
relief  is  to  be  given  ?  Now,  the  respondents  allege  that  their 
father,  Edward  Joshua,  in  making  the  canals  and  other  works 
necessarj"  for  establishing  the  fishery,  and  also  in  purchasing  up 

fishery  rights  in  the  bay,  expended  very  large  sums  of 
[*  166]  money.      *  First  of  all  he  was  at  the  expense  of  obtaining 

the  Act  of  Parliament.  It  was  intended  that  the  Act  of 
Parliament  should  be  passed  in  the  lunatic's  lifetime,  but  the  lun- 
atic having  died,  it  was  treated  as  being  from  the  beginning 
Edward  Joshua's  expenditure.  He  was  at  great  expense  in  pur- 
chasing up  the  rights  of  fishery  of  different  proprietors  on  the 
hanks,  and  he  was  at  very  large  expense  in  making  cuts  and  remov- 
ing obstructions,  so  as  to  make  the  fishery  available.     That,   at 
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least,  is  the  allegation  of  the  respondents.  Now,  if  that  is  so,  the 
•tjuestion  is,  upon  what  terms  ouglit  this  relief  to  be  granted  ?  It 
is  impossible  to  decide  the  merits  of  this  claim  in  the  absence  of 
■the  persons  entitled  to  the  corpus  of  the  estate.  On  the  marriage 
of  tiie  appellant,  in  1858,  the  property  was  settled  to  uses,  and  on 
trusts,  for  the  benefit  of  the  appellant  and  his  wife,  and  the  issue 
of  the  marriage.  The  appellant,  therefore,  has  not  brought  before 
.the  Court  all  the  persons  interested  in  this  question.  If  the 
respondents  succeed  in  establishing  their  lien,  it  will  be  a  lien 
.atfeoting  the  life  interest  of  the  appellant,  as  well  as  the  rest  of 
the  corpus  of  the  property,  and  so  justice  would  not  be  done  to 
them  if  we  were  to  give  relief  to  the  appellant  by  simply  setting 
aside  the  agreement  on  which  they  claim  a  lien.  They  liave  a 
right  to  have  that  question  disposed  of.  I  submit  to  your. Lord- 
ships, therefore,  that  all  that  we  can  do  is  to  remit  the  case  to  the 
Court  of  Chancery  in  Ireland,  with  declarations  which  shall  enable 
the  parties  to  have  this  question  properly  decided. 

The  declarations  that  I  would  suggest  to  your  Lordships  as  the 
proper  ones  to  be  made,  are  these :  To  declare  that  the  lands  and 
hereditaments  conveyed  to  Joshua  Edward  Cooper  by  the  deeds  of 
1806  (including  the  fishery  of  Ballysadare)  were  comprised  in  the 
-settlement  of  the  13th  of  February,  1827,  and  were  bound  by  the 
covenant  of  Edward  Joshua  Cooper  therein  contained ;  and  that  at 
the  time  of  the  passing  of  the  Act  of  Parliament  of  1  Vict.  c.  89, 
-the  said  Edward  Joshua  Cooper  was  a  trustee  of  the  lands,  heredi- 
taments, and  fishery  of  Ballysadare,  for  the  persons  entitled  under 
the  trusts  of  the  aforesaid  settlement  of  1827,  and  that  the  rights, 
powers,  and  interests  granted  to  the  said  Edward  Joshua  Cooper, 
liis  heirs  and  assigns,  by  the  said  Act  of  Parliament,  must  be 
deemed  to  have  been  taken  by  him  as  a  trustee  for  the  persons 
•entitled  under  the  settlement  of  1827,  including  himself 
as  tenant  *  for  life;  and  tliat  all  the  estates,  rights,  aiul  [*167] 
interests  acquired  l)y  the  said  Edward  Joshua  Cooper, 
mider  and  by  virtue  of  such  powers;  and  the  canal  and  works  made 
and  constructed  l)y  liim,  ])y  virtue  of  the  said  Act,  were  acquired, 
made,  and  held  l)y  liim  in  like  manner,  in  trust  for  himself  and 
the  other  persons  entitled  under  the  said  settlement  of  1827.  And 
farther  declare :  that  the  lands  and  fishery  of  Ballysadare  were 
also  comprised  in  the  settlement  of  the  6th  of  August,  18.58 ;  and 
that    under  and   bv   virtue   of  tlie  said  several   settlements,    the 
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iip}M.'lliuit  was,  at  tlio  time  i)f  the  making  of  the  agreement  of  the 
14th  day  of  October,  in  18(53,  in  his  petition  mentioned,  entitled 
as  tenant  for  life  to  the  said  lands  and  fishery  of  Ballysadare,  in- 
iluding  tlierein  the  rights  and  interests  and  works  acquired  and 
made  by  the  said  Edward  Joshua  Cooper,  as  aforesaid  (save  and 
except  only  the  piece  of  land  demised  by  the  deed  of  the  27tli  of 
September,  1858,  and  the  buildings  thereon).  That  alludes  to  a 
lease  that  was  granted  by  the  appellant,  the  details  of  which  it  is 
immaterial  to  allude  to,  for  this  question.  And  farther  declare : 
that  the  aforesaid  agreement  of  the  14th  of  October,  1863,  in  the^ 
said  petition  mentioned,  was  made  and  entered  into  by  the  par- 
ties  to  the  same  under  mistake,  and  in  ignorance  of  the  actually 
existing  rights  and  interests  of  such  parties  in  the  said  fishery. 
And  farther  declare  :  that  the  said  agreement  is  not  in  equity  bind- 
ing upon  the  appellant  and  respondents,  but  ought  to  be  set  aside,, 
subject  to  the  appellant  paying  to  the  respondents  a  proper  occu- 
pation rent  for  the  said  excepted  piece  of  land  and  cottage,  to  be 
ascertained  by  the  Master  in  the  usual  manner ;  and  subject  also,. 
as  hereinafter  is  mentioned,  that  is  to  say,  the  respondents  claim^ 
ing  to  have  a  lien  on  the  said  fishery  on  account  of  the  moneys. 
said  to  have  been  expended  by  the  said  Edward  Joshua  Cooper  in 
obtaining  the  said  Act  of  Parliament,  and  in  purchasing  the  said 
rights  of  fishery,  and  in  making  and  improving  the  same.  Let 
the  said  petition  stand  over  for  six  months,  with  liberty  for  the 
appellant  to  bring  before  the  Court,  by  supplemental  petition,  all 
persons  interested  with  respect  to  the  said  claim,  and  refer  it  back 
to  the  Court  to  do  as  may  be  just  on  such  supplemental  petition, 
having  regard  to  the  aforesaid  declaration ;  and  if  the  appellant 

shall  fail  to  file  such  supplemental    petition  within  the 
[*  168]   period  aforesaid,  or  *  such  farther  period  as  may  be  allowed 

by  the   Court,   then  let  the  present  appeal  be   dismissed 
with  costs. 

Upon  these  grounds,  I  move  your  Lordships  that  the  decree 
below  should  be  reversed,  subject  to  those  declarations. 

Lord  Westbuky  :  — 

My  Lords,  for  the  purpose  of  determining  the  question  raised  by 
this  cause  petition,  it  is  necessary  to  ascertain  the  rights  and  in- 
terests of  the  parties  at  the  time  of  making  it.  Now  it  is  clear, 
I  think,   beyond  the  possibility  of   argument,   that  the  lieredita- 


I 


i;.   C.  VOL.  XXII.]      KECTIFICATION    AND    CANCELJ.ATION,   ETC.  885 

No.  3.  —  Cooper  v.  Phibbs,  L.  R.  2  H.  L.  168,  169. 


ments  which  constitute  the  estate  of  Ballysadare,  including  the 
lisheiy,  were  comprised  in  the  covenant  and  agreement  of  Edward 
>^ynge  Cooper  and  Edward  Joshua  Cooper,  contained  in  the  settle- 
ment of  1S27.  That  settlement  plainly  indicates,  in  every  part 
<if  it,  the  agreement  of  the  parties  to  include  all  the  estates  that 
s^hould  descend  from  the  lunatic,  Joshua  Edward  (Juoper.  First, 
with  regard  to  an  annuity  given  as  a  provision  for  Edward  Joshua 
Cooper,  it  is  charged  on  all  the  estates,  "  on  all  and  every  the  other 
estates  of  Joshua  Edward  Cooper,  situate  in  the  county  of  Sligo, " 
not  comprised  in  two  indentures  which  are  therein  sj)ecified ;  and 
then  the  covenant  and  agreement  comprehend  "  all  other  the  estates 
of  inheritance,"  whereof  the  lunatic,  Joshua  Edward  Cooper, 
should  die  seised.  The  effect,  therefore,  of  this  extent  of  the  deed 
of  1827  was  to  make  Joshua  Edward  Cooper,  at  the  time  of  the 
•obtaining  of  the  Act  of  Parliament  of  the  1st  Yict. ,  a  trustee  in 
fee  seised  of  the  legal  estate  in  fee  for  the  parties  entitled  under 
the  uses  and  trusts  of  that  settlement. 

Now,  I  must  of  necessity  assume  that  Edward  Joshua  Cooper 
had  the  intention  of  stating  the  truth  and  the  fact  to  the  Legisla- 
ture. When,  therefore,  I  find  in  this  Act  of  Parliament  a  recital 
that  tliis  fishery,  together  with  the  other  hereditaments,  on  the 
<leath  of  the  lunatic  descended  to  Edward  Joslnia  Cooper  in  fee, 
that  must  he  taken  to  represent  to  Parliament  tliat  the  trust  estate 
did  so  descend.  Your  Lordships  are  bound  to  assume  Edward 
Joshua  Cooper's  honesty  and  integrity  of  purpose,  and  therefore 
you  cannot  for  a  moment  impute  to  him  that  he  intended  to  con- 
ceal from  the  Legislature  the  fact  of  the  property  being 
bound  by  the  trusts  of  *  the  settlement.  You  must  take  [*169] 
the  recital  contained  in  the  Act  of  Parliament  as  a  recital 
intended  to  denote  the  descent  of  the  legal  estate  in  fee  held  by  him 
upon  trust,  and  you  cannot  impute  to  him  an  intention  of  repre- 
senting to  Parliament  that  it  was  his  own  property,  because  you 
cannot  for  a  moment  suppose  that  lie  was  ignorant  of  tlie  agreement 
or  contract  contained  in  that  deed,  (tr  that  he  intended  to  repu- 
<liate  the  obligation  which  he  had  contracted  under  tbat  deed. 

Then,  if  it  be  taken  that  he  stood  before  Parliament  as  a  trustee, 
the  powers  ayd  authorities  conferred  u[)on  him  Ijv  tliat  Act  of 
I'arliament  are  conferred  upon  him  in  his  character  of  trustee. 
They  are  attached  to  the  ownership  in  fee,  which  he  re])resents 
himself   to  have  had,  and  as  that  ownership  was  subject  to  the 
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tnist,  tlie  powers  lunl  inithurilics  attachi'd  to  tlie  Dwnersliip  are  in 
like  luaiiner  subjeet  {o  ilu'  <il)ligati()n  <•!'  tliat  tru.st,  ami  the  things 
acquired  by  virtue  of  tliu.se  powers  and  authorities  would  also  be 
subjeet  to  the  trusts  which  all'ected  the  individual  who  becomes 
I  he  Parliamentary  donee  of  those  powers.  There  can  be  no  doulit 
for  a  moment,  therefore,  with  regard  to  the  settled  ])rinciples  of 
eipiity,  that  what  was  given  to  him  in  the  character  of  owner  in 
trust  for  the  other  persons,  and  what  was  acquired  by  him  by 
virtue  of  those  powers,  became  also  subject  to  that  trust.  The- 
result,  therefore,  is,  that  all  that  he  acquired  by  virtue  of 
the  Parliamentary  powers  would  become  subject  to  the  trusts  of  the- 
settlement  of  1827,  subject  only  to  the  repayment  to  him  by  the 
parties  entitled  under  those  trusts  of  the  moneys  properly  ex- 
pended by  him  in  acquiring  additional  rights  of  fishery,  and  im- 
proving the  whole. 

The  Act  of  Parliament  contemplates  that  there  would  be  one 
Hshery  only,  a  fishery  constituted  of  the  original  right  in  the  fish- 
ery of  Ballysadare,  and  augmented  and  improved  by  gathering  in 
other  rights  of  fishery,  extending  over  the  shore  of  the  bay,  which 
he  had  the  power  of  acquiring,  so  that  there  might  Ije  one  large- 
]>rofitable  fi.sliery.  Now,  the  fishery,  in  point  of  fact,  ends  with 
the  estuary,  and  with  the  beginning  of  the  cut,  because  the  cut  or 
canal  was  intended  only  to  improve  the  fishery,  I  might  almost 
even  say  to  continue  the  fishery,  because  we  well  know  that  there 

can  be  no  fishery  from  the  resort  of  salmon,  unless  the 
[*  1 70]   *  salmon    have   the   means   of   ascending  to  the  breeding 

grounds  in  the  higher  quarters,  and  they  resort  to  these 
] 'laces  only  when  they  have  that  opportunity.  One  fishery,  there- 
fore, was  constituted  by  virtue  of  those  powers,  and  that  fisheiy 
was  again  conveyed  by  the  settlement  of  1858,  undei'  which  the 
I'resent  petitioner  is  tenant  for  life. 

The  re.sult,  therefore,  is,  that  at  the  time  of  the  agreement  for 
the  lea.se  which  it  is  the  object  of  this  petition  to  set  aside,  the 
I)arties  dealt  with  one  another  under  a  mutual  mistake  as  to  their 
respective  rights.  The  petitioner  did  not  suppose  that  he  was, 
what  in  truth  he  was,  tenant  for  life  of  the  fishery.  The  other 
parties  acted  upon  the  impression  given  to  them  by  their  father, 
that  he  (their  father)  was  the  owner  of  the  fishery,  and  that  the 
fishery  had  descended  to  them.  In  such  a  state  of  things  there 
can  be  no  doubt  of  the  rule  of  a  Court  of  equity  with  regard  to  the 
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dealing  with  that  agreement.  It  is  said,  "  Ignorantia  juris  hand 
cxcusat ;  "  Ijut  in  that  maxim  the  word  "Jus  "  is  used  in  the  sense 
of  denoting  general  law,  the  ordinary  law  of  the  country.  But 
when  the  word  "jus"  is  used  in  the  sense  of  denoting  a  private 
right,  that  maxim  has  no  application.  Private  right  of  ownership 
is  a  matter  of  fact ;  it  may  be  the  result  also  of  matter  of  law ;  but 
if  parties  contract  under  a  mutual  mistake  and  misapprehension 
as  to  their  relative  and  respective  rights,  the  result  is,  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded  upon  a 
common  mistake.  Now,  that  was  the  case  with  these  parties  — 
the  respondents  believed  themselves  to  be  entitled  to  the  property, 
the  petitioner  believed  that  he  was  a  stranger  to  it,  the  mistake 
is  discovered,  and  the  agreement  cannot  stand. 

But  then,  when  the  appellant  comes  here  to  set  aside  the  agree- 
ment, an  obligation  lies  upon  him  so  to  constitute  his  suit  as  to 
.enable  a  Court  of  equity  to  deal  with  the  whole  of  the  subject- 
matter,  and  once  for  all  to  dispose  of  the  rights  and  interests  of  the 
parties  in  the  settlement.  Now  although  the  agreement  was  inop- 
erative for  the  purpose  of  giving  to  the  petitioner  a  valid  lease  of 
the  property,  yet  it  might  operate  to  this  extent,  that  so  far  as  the 
respondents  had  in  equity  a  lien  upon  the  property,  their  estates 
and  interests  in  respect  of  that  lien  might  be  affected  by  the 
agreement.  And  there  is  another  particular,  also,  which 
must  *be  noticed,  which  for  the  moment,  I  think,  in  the  [*171] 
preparation  of  these  minutes,  has  escaped  our  attention, 
namely,  that  unquestionably  the  respondents  were  entitled  to 
the  cottage  and  to  the  piece  of  land  upon  which  no  rent  has  been 
paid.  But,  during  the  time  that  has  elapsed,  I  understand  the 
fact  to  be  that  the  petitioner  has  had  the  possession  and  enjoy- 
ment of  that  cottage  and  of  that  piece  of  land.  In  respect  of 
those  particulars,  therefore,  a  proper  occupation  rent  ought  to  be 
paid  by  him. 

What,  then,  are  the  rights  and  interests  of  the  parties  which 
ought  to  be  ascertained  ?  They  are,  as  I  have  already  observed,  the 
sum  of  money  due  to  the  respondents,  and  charged  upon  the  prop- 
erty, as  being  the  expenditure  of  their  father,  the  benefit  of  which 
the  petitioner,  as  tenant  for  life,  has  enjoyed.  Now,  no  doul)t 
that  expenditure  constitutes  a  lien  —  a  charge  in  tlie  nature  of  a 
mortgage  charge  upon  the  property.  It  must  be  ascertained,  and 
an  obligation  lies  upon  the  present  appellant  to  give  the  Court  tin- 


888  RECTIFICATION    ANI>    (  ANcKLLATlON,    ETC. 


Ko.  S.  —Cooper  v.  Phibbs,  L.  R.  2  H.  L.  171,  172. 


means  of  ascertaining  it.  That  is  the  reason,  therefore,  why  the 
tlecix'e  is  proposed  to  be  put  in  the  form  which  your  Lordships 
have  heard,  namely,  that  although  a  declaration  is  made,  in  order 
lit  show  the  basis  upon  which  the  opinion  of  the  House  is  founded, 
with  respect  to  the  invalidity  of  the  agreement,  yet  the  House 
i^tops  short  of  giving  positive  relief,  except  on  the  terms  imposed 
on  the  petitioner,  to  wliich  in  reality,  by  the  prayer  of  his  peti- 
tion, lie  sid)mits,  by  giving  an  opportunity  to  the  respondents  to 
ascertain  the  full  measure  of  their  rights  and  interests,  in  order 
that  complete  justice  may  be  done,  by  declaring  that  they  will  be 
entitled  to  a  charge  for  the  principal  money  so  ascertained,  and 
to  interest  thereon,  at  the  rate  of  4  per  cent,  from  the  time  of  the 
death  of  their  father,  Edward  Joshua  Cooper,  who  was  the  last 
person  in  possession  of  the  fishery  antecedent  to  the  title  of  the 
present  appellant,  and  declaring  also  (which  must  be  added  to 
that),  that  they  are  entitled  to  an  occupation  rent  during  the  time 
that  the  present  appellant  has  been  in  possession  and  enjoyment 
■(if  the  cottage  and  the  piece  of  land. 

My  Lords,  these  terms,  I  have  very  little  doubt,  will  be  sub- 
mitted to  by  the  petitioner,  because  they  are  consistent  with  the 
willingness,  which  he  lia.s  expressed  in  his  petition,  to  have  the 
whole  of  the  rights  ascertained.  And  if  that  lie  done, 
P^172]  and  if  he  brings  before  *  the  Court,  by  supplemental  cause 
petition,  the  parties  who  are  interested  in  the  ascertain- 
ment of  those  rights,  the  subject  will  be  disposed  of ;  but,  if  he 
does  not  do  so,  then  he  has  brought  forward  an  insufficient  and 
incompetent  petition,  upon  which  full  equity  and  full  relief  cannot 
be  given,  and  the  only  result  must  be,  that  his  petition  to  the 
Court  below  ought  to  be  dismissed,  though  it  must  be  dismissed 
upon  quite  different  grounds. 

My  Lords,  I  regret  to  find  that  observations  have  been  made  in 
the  Court  below,  though  I  cannot  at  all  suppose  that  they  weie  the 
ratio  decidendi,  that  upon  some  extrinsic  evidence  it  appeared  to 
the  Court  below  that  the  fishery  was  not  intended  to  be  comprised 
iu  the  deed  of  1827.  When  there  is  an  application  to  correct  an 
instrument,  or  to  set  aside  an  instrument,  the  intention  of  the  par- 
ties is  to  be  collected  from  the  words  they  have  used ;  and  nu 
words  can  be  more  pertinent  or  more  comprehensive  than  the  words 
in  the  settlement  of  1827,  and  the  words  in  the  settlement  of 
1858,  to  denote  the  intention  of  including  the  fishery  in  the  pro- 
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visions  of  those  deeds,  and  making  it  suhject  to  the  trusts  which 
are  thereby  created. 

Lord  CoLONSAY :  — 

My  Lords,  I  do  not  think  it  necessary  to  add  anything  to  the 
observations  which  have  been  made  by  my  noble  and  learned 
friends.  I  entirely  C(jncur  with  the  views  which  have  been  taken 
as  to  the  relative  rights  of  the  parties  in  this  case,  and  I  think 
that  the  course  which  has  been  suggested  for  doing  justice  between 
them,  in  regard  to  those  relative  rights,  is  the  best  calculated  to 
attain  that  end. 

Decretal  order  reversed,  and  cause  remitted^  with  a  declaration. 

Lords'  Journals,  31st  May,  1867. 


Beauchamp  (Earl)  v.  Winn. 

L.  W.  6  II.  L.  223-264. 

Mutual  Mistake.  —  Ignorance  of  Ancient  Title.  —  Equitable  Relief. 

Where,  in  the  niakiug  of  an  agreement  between  two  parties,  there   [223] 
has  been  a  mutual  mistake  as  to  their  riglits,  occasioning  an  injmy  to 
one  of  them,  the  rule  of  equity  is  in  favour  of  interposing  to  grant  relief. 

The  Couit  of  equity  will  not,  if  such  a  ground  for  relief  is  clearly  estab- 
lished, decline  to  grant  relief  merely  because,  on  account  of  the  circumstances 
which  have  intervened'  since  the  agreement  was  made,  it  may  be  difficult  to 
restore  the  parties  exactly  to  their  original  condition. 

Wliat  is  the  nature  of  a  mistake  and  what  has  been  the  cause  of  it  will  be 
considered  in  determining  whether  relief  ought  to  be  granted.  The  rule  igno- 
rantia  juris  neminem  excusat  applies  where  the  alleged  ignorance  is  that  of  a 
well-known  rule  of  Jaw,  but  not  where  it  is  that  of  a  matter  of  law  arising 
upon  the  doubtful  construction  of  a  grant.  In  the  latter  case  it  is  not  deci- 
sively a  ground  for  refusing  relief. 

Acquiescence  in  what  has  been  done  will  not  be  a  bar  to  relief  where  the 
party  alleged  to  have  acquiesced  has  acted,  or  abstained  from  acting,  tlirougii 
lieiiig  ignorant  that  he  possessed  rights  which  would  be  available  against  that 
wliich  he  permitted  to  be  enjoyed. 

This  was  an  appeal  against  an  order  of  the  Lords  Justices 
which   had    affirmed  a  previous   decree   of   the   Master   of   the 

IJOLLH. 

*  The  suit  liad  been  originally  instituted  by  Henry,  the    [*224] 
lii'th  Earl  Beauchamp,  witli  a  prayer  to  set  aside  a  contract 
(if  exchange  of  property  made  between  him  and  Mr.  Winn,  on  the 
ground  that  it  had  been  made  in  mutual  mistake  as  to  each  other's 
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rights.  Tlie  whole  quustiou  dependeil  (Ui  tlio  cou.struction  to  be 
jmt  on  n  t-ortiiin  grant,  of  March,  170!),  Ironi  the  Duchy  of  Corn- 
wall to  the  ancestor  oi  the  presiMit  Ivirl.  Another  grant  had  bc(Mi 
nnule  to  Mf.  .\ii;j;crstein  the;  juetlecessor  of  ^ii.  \\'inii,  in  the 
month  of  July.  17!>!';  Init  tliouiih  the  terms  of  this  latter  grant 
were  introdnced  in  argument,  the  real  question  arose  on  the  terms 
of  the  grant  of  March,  1709. 

In  1777  the  council  of  the  Duke  of  Cornwall  leased  to  the  Ilevd. 
l\obert  Pindar  for  a  reversionary  term  of  nineteen  years  from  the 
i;'th  of  July,  1  7S8,  certain  property  belonging  to  the  duchy,  ami 
Thonuis  Pindar,  Esq.,  in  1700,  in  a  })etition  to  tin'  council  of  the 
duchy,  recited  this  lease,  and  declared  that  he  was  desirous  to  pur- 
chase the  inheiitauce  of  the  premises.  The  sale  was  made  under 
the  authority  of  the  ;'>8  (leo.  TIL  c.  GO,  s.  ."'i7,  which  empowered 
the  surveyor-general  of  the  Duchy  of  Cornwall  to  contract  for  the 
:";ale  of  lauds,  tenements,  &c. ,  lielongiug  to  the  duchy,  in  order  to 
raise  money  for  redem[ition  of  laud  tax.  The  description  given  in 
the  lease  was  of  "  a  parcel  of  woodland  in  P>rond.)y,  and  a  certain 
Avarren  of  conies  in  Bromby,  liedbourne,  Frodingham,  Scun- 
thorpe, and  Ashby,  with  the  fishery  of  the  water  of  Trent,  ]iarcel 
of  the  Lordship  or  soke  of  Kirton-in-T.iudsey. "  A  certificate  of 
contract  of  .sale  was  made  by  warrant  of  the  council,  and  a  grant 
executed  dated  the  27th  of  ^.LimIi,  1700,  in  which  the  description 
of  tiie  property  was,  "  all  that  piece  or  parcel  of  woodland  situate 
in  Bromby,  in  the  county  of  Lincoln,  commonh-  called  Prince's 
"Woods,  &c. ,  and  all  that  close  called  AVoodend  Close,  &c. ,  and  all 
that  w^arren  of  conies,  with  all  and  singular  tlie  rights,  mendiers, 
^nd  appurtenances  whatsoever  in  Bromby  aforesaia  ;  and  that  lodge 

or  house  tliereupon  Imilt  commonly  called  Bromby  Lodge ; 
[*225]    *and  also  all  that  warren  of  conies,  with  all  and  singular 

the  rights,  meml)ers,  and  appurtenances  whatsoever  in 
Eedbourne,  in  the  .said  county  of  Lincoln  ;  both  which  said  war- 
rens of  conies  are  called  or  known  by  the  name  of  Bromby  Warren, 
-and  do  extend  themselves  in  and  over  the  wastes  or  East  Moors  of 
Bromby,  Frodingham,  Scunthorpe,  and  Ashby  in  the  .said  county 
of  Lincoln,  which  said  several  premises  are  parcel  of  the  Lord- 
sliip  and  soke  of  Kirton-in-Lindsey,  in  the  said  county  of  Lincoln, 
and  parcel  of  the  possessions  of  the  Duchy  of  Cornwall,  and  were 
last  demised,  together  with  the  fishery  of  the  river  Trent,"  by 
'Geork-e  IIL  on  the  loth  of  August,  1777,  unto  Bobert  Pindar  of 
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IJiomby  Hall,  &c. ,  clerk,  for  a  reveisionaiy  term  of  nineteen  years, 
•to  commence  from  the  13th  day  of  July,  1788,  under  the  several 
yearly  rents  of  20s.  for  the  said  woodlands,  and  £3  7s.  4^(1.  for  the 
•j^aid  coney  warren. 

There  were  two  Inclosure  Acts,  one  for  Ashby  in  1801,  and 
•anoLher  for  Frodingham  in  1831,  and  under  these  the  predecessors 
■n'i  the  Earl  had  claimed  for  a  right  of  warren  over  the  lands  to  he 
<niclosed,  and  had  received  an  allotment  in  respect  thereof,  and  the 
predecessor  of  Mr.  Winn  had  claimed  in  respect  of  the  soil,  and 
Jiad  received  an  allotment  in  respect  of  that  claim. 

In  1864  the  then  Earl  (tlie  fifth  Earl,  who  had  not  long  before 
-succeeded  to  the  estates)  and  Mr.  Winn  agreed  upon  an  exchange 
of  properties,  and  both  alike  proceeded  on  the  belief  that  the  Earl 
■Iiad  only  the  right  of  warren  over  the  lands,  and  that  Mr.  Winn 
had  the  right  to  the  lands  tliemselves.  The  agreement  was  framed 
on  these  suppositions,  and  in  virtue  uf  them  the  Earl  was  to  pay  a 
sum  of  £3400  in  order  to  establish  an  equality  in  the  exchanges. 
Up  to  a  very  few  years  ago  tlie  East  Common  was  only  used  as  a 
labbit  warren ;  but  a  few  years  ago  the  discovery  was  made  that  a 
vein  of  valuable  mineral  lay  under  its  surface,  and  its  value,  which 
had  before  been  estimated  at  a  few  hundreds  of  pounds,  was  at 
once  believed  to  amount  to  a  great  many  thousands. 

In  1865  certain  commissioners  were  appointed  for  the  purpose 
of  enclosing  these  commons,  and  in  order  to  substantiate  a  claim 
to  certain  riglits  of  common  over  the  commons  thus  to  be  enclosed, 
-search  was  made  at  the  family  seat  of  Earl  Beauchamp  for  family 
deeds  relating  to  the  property  derived  from  ]\Ir.  Pindar. 
*The  lease  of  March,  1799,  granted  by  the  duchy,  on  [*  226] 
which  this  claim  was  now  founded,  was  then  carefully 
examined,  and  the  opinion  was  adopted  that  it  passed  not  merely 
the  right  of  preserving  and  killing  conies  on  the  land,  but  the 
right  to  the  land  itself.  A  communication  to  this  effect  was  made 
by  Mr.  Walford,  tin;  Earl's  solicitor,  to  Mr.  Eaxtei',  the  solicitoi' 
for  Mr.  Winn,  and  a  pro])osal  was  made  to  set  right  the  alleged 
mistake.  Tiie  mistake  was  denied,  and  the  proi)osal  declined.  A 
petition  was  })resonted  ti»  the  House  of  C'nnimons  for  leave  to  l)ring 
in  a  bill  td  rectif\'  tlie  proceedings  relative  to  the  enclosure  of 
Broniljy  ('inimion.      This  was  refused. 

Tlie  bill  ill  this  case  was  then  filed  by  the  late  Karl  (the  prede- 
cessor of  the  i)resent  a]i]iellaii()  to  rescind  the  agrcenifMit  cnlcnMl 
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into  in  October,  lSti4,  for  the  (.'xchanj^e  of  ]iroperti('s.  The  ground 
on  which  the  application  was  made  was,  that  tlie  agreement  was 
entered  into  in  mutual  ignorance  as  to  the  rights  possessed  by  each 
party  in  his  own  property.  The  respondent  altogether  denied  the 
mistake. 

The  cause  was  heard  before  the  IMastek  or  the  Eolls  on  the 
Kith  of  December,  1868,  when  his  Lordship  dismissed  the  plain- 
tit!"'s  bill  with  costs.  The  Earl  appealed,  and  the  Lord  Justice 
(JiFFARD,  delivering  the  judgment  of  Lord  Justice  Selwyn  and 
himself,  attirmed  the  decision  of  the  Court  below  (L.  E.  4  (.'h. 
562). 

The  Solicitor-General  (Sir  G.  Jessel)  and  ]\Ir.  J.  W.  Chitty,  for 
the  appellant :  — 
[228]        Sir  J.  Karslake,  Q.  C,  and  Mr.   Fry,  Q.  C.  (Mr.    Speed 

and  j\Ir.  Jenne  were  with  them),  for  the  respondent. 
[22P]       The  Solicitor-(7eneral  replied. 

Lord  Chelmsford:  — 

My  Lords,  this  is  an  appeal  from  a  decree  of  the  Lords  Jus- 
tices, affirming  a  decree  of  the  Master  of  the  Eolls,  in 
[*  230]  a  suit  instituted  *  for  the  purpose  of  varying  or  setting  aside 
an  agreement  for  exchange  of  certain  lands  and  heredita- 
ments belonging  or  assumed  to  belong  to  the  parties  respectively. 
The  ground  for  this  application  to  the  power  of  a  Court  of  equity 
is,  that  a  common  mistake  has  been  made  by  these  parties  as  to 
their  respective  rights  and  interests  in  the  properties,  or  some  of 
them,  so  agreed  to  be  exchanged  :  —  [His  Lordship  here  stated  very 
fully  the  facts  of  the  case.  ] 

The  Master  of  the  Eolls  having  dismissed  the  bill,  and  liis 
decree  having  been  affirmed  by  the  Lords  Justices,  this  appeal 
has  been  brought,  and  the  questions  raised  by  it  are,  first,  whether, 
in  point  of  fact,  there  was  any  common  mistake  between  the  par- 
ties as  to  their  rights  and  interests  in  the  subjects  respectively 
(ixchanged.  And,  second,  whether,  if  such  common  mistake  ex- 
isted, the  appellant  is  iiot  precluded  from  asking  to  have  the 
agreement  set  aside,  either  on  the  ground  that  the  late  Earl  knew, 
or  had  the  means  of  knowing,  all  the  circumstances  connected 
with  the  title  to  the  exchanged  properties;  or  on  account  of  there 
having  been  such  dealings  with  the  properties  since  the  agreement 
as  prevent  the  parties  being  reinstated  in  their  original  position. 
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It  will  be  best  to  begin  with  the  latter  question ;  and,  assum- 
ing that  both  parties  dealt  with  each  other  under  a  common  mis- 
take, to  consider  whether  upon  the  facts  and  circumstances  of  the 
case  the  appellant  is  entitled  to  invoke  the  interposition  of  equity 
to  set  aside  the  agreement. 

Before  and  at  the  time  the  agreement  was  entered  into,  the  late 
Earl  had  in  his  possession  the  title  deeds  of  the  property,  which 
came  to  him  under  the  will  of  Thomas  Pindar.  This  appears  from 
the  affidavit  of  Mr.  Walford,  who  states  that  in  December,  1S65, 
the  late  Earl  sent  him  a  box  containing  old  title  deeds  and  papers. 
Eroni  these  documents  counsel  advised  that  the  East  Commons, 
and  the  mines  and  minerals  thereunder,  and  under  the  East  Com- 
mons of  Frodingham  and  Scunthorpe,  were,  by  the  grant  from  the 
Duchy  of  Cornwall  of  the  27th  of  March,  1799,  conveyed  to 
Thomas  Pindar.  Mr.  Walford  states  that  at  the  time  of  entering 
into  the  agreement  the  Earl  and  himself  were  ignorant  of  the  title 
to  the  property  derived  from  Thomas  Pindar,  antecedent  to  his 
will,  dated  the  15th  of  October,  1811.  This  is  not  a  case 
of  *  mistake,  therefore,  but  of  ignorance;  and  ignorance  [*231] 
resulting  from  a  party's  own  omission  to  avail  himself  of 
information  within  his  power.  The  will  of  Thomas  Pindar  de- 
vised the  East  Common,  not  by  a  specific  description,  but  under 
the  general  words  "  all  and  every  my  freehold,  copyhold,  and 
leasehold  estates. "  And  as  an  exchange  generally  proceeds  upon 
an  estimate  of  the  value  of  the  respective  subjects  of  exchange 
(which  must  have  been  the  case  in  this  instance,  because  the  sum 
of  £3400  was  given  for  equality  of  exchange),  it  is  evident  that  by 
some  document,  of  later  date  than  Thomas  Pindar's  will,  it  must 
have  been  ascertained  what  it  was  that  the  late  Earl  was  proposing 
to  give  to  Mr.  Winn  in  respect  of  the  East  Common  of  Bromby. 
From  Mr.  Walford's  affidavit  it  appears  that  the  late  Earl  knew 
that  he  and  his  father  from  time  to  time  had  let  the  right  of 
l)reeding  and  killing  rabbits  upon  the  East  Common,  and  liad  re- 
ceived rent  for  the  same.  And  on  the  application  to  the  Enclosure 
(Jommissioners,  which  was  sent  in  a  year  before  Mr.  Walford's 
discovery  of  the  grant  from  tlie  duchy  to  Pindar,  it  is  stated  that 
the  "  Earl  had  the  exclusive  right  of  rabbit  warren  over  the  whole 
of  the  East  Common. "  Therefore,  the  late  Earl  must  have  known, 
however  the  knowledge  was  acquired,  that  he  had  a  rabbit  warren 
in  the    East   Common ;   but  he  was  probably  ignorant   that   any 
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(question    could    exist   as  to  the  extent  of  the  right  and  interest 
it  conveyed. 

Had  tlie  title  to  the  property  [»rior  to  Thomas  Pindar's  will  been 
examined,  it  would  have  been  apparent  that  the  Earl's  predecessors 
had  never  claimed  any  other  riglit  than  that  of  a  rabbit  warren 
over  tlie  East  Common.  It  would  have  disclosed  the  fact  that  in 
1801,  only  two  years  after  the  grant  from  the  duchy  to  Thomas 
Pindar,  when  the  rights  acquired  under  it  were  likely  to  be  fully 
understood,  upon  an  enclosure  of  lands  within  the  township  of 
Ashby,  Pindar  claimed  a  right  of  warren  over  the  East  Common, 
and  after  his  right  had  been  established  in  a  feigned  issue,  had 
an  allotment  made  to  him  in  respect  of  this  claim. 

Proceeding  with  the  investigation  of  the  title  from  the  date  of 
Thomas  Pindar's  will,  it  would  have  appeared  that  in  1831  the 
Frodingham  enclosure  took  place ;  and  that  the  predecessor  of  the 
appellant  preferred  a  claim  for  an  allotment  for  a  warren  of  conie.- 
or  right  of  warren  for  conies,  called  Bromby  Warren,  ex- 
[*  232]  tending  *  over  the  waste  or  East  Moors  of  Bromby,  Fro- 
dingham, Scunthorpe,  and  Ashby.  It  was  observed  in 
the  argument  for  the  respondent  that,  at  the  time  of  preparing  this 
claim  the  grant  of  1799  must  have  been  before  the  person  who 
prepared  it,  for  it  follows  the  exact  words  of  that  grant.  Th(- 
mistake,  therefore,  upon  which  the  appellant  founds  his  equity  is. 
one  which  has  existed  (if  at  all)  for  more  than  sixty  years,  which 
has  governed  the  dealings  with  the  property  during  the  whole  of 
that  long  period,  and  which  was  at  last  almost  accidentally  dis- 
covered, after  that  agreement  had  been  entered  into  which,  on 
account  of  the  alleged  mistake,  is  sought  to  be  set  aside. 

The  respondent  urges  as  a  sort  of  preliminary  objection  to  the 
claim  of  the  appellant  to  have  the  agreement  cancelled  or  set 
aside,  that  the  subsequent  dealings  of  the  parties  with  the  property 
prevent  their  being  restored  to  their  former  position.  For  thi.'^ 
reliance  is  placed  upon  a  transaction  respecting  a  warping  drain, 
and  the  enclosure  of  the  Bromley  Commons,  as  rendering  it  im- 
practicable to  reinstate  the  parties  in  the  full  integrity  of  their 
former  rights.  If  there  existed  a  clear  ground  of  mistake  wdiich 
in  itself  would  have  entitled  the  appellant  to  set  the  agreement 
aside,  and  there  really  had  been  that  enormous  disproportion  be- 
tween the  value  of  the  property  which  the  late  Earl  thought  he  wa& 
giving  in  exchange,   and  that  which    reallv  belonged  to  him,   I 
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should  be  unwilling  to  believe  that  equity  would  refuse  its  aid  on 
account  of  transactions  respecting  the  exchanged  properties,  which 
it  would  not  be  difficult  to  adjust  so  as  to  place  the  parties  in  a 
position  in  which  they  would  receive  little  or  no  prejudice  from 
what  had  been  done  after  the  exchange. 

Another  objection  to  the  interposition  of  equity  was  founded 
upon  the  length  of  time  during  which  the  mistake  as  to  the  par- 
ties' rights  and  interests  had  existed.  I  asked  whether  there  was 
any  case  in  which  error  having  been  honestly  entertained  for  many 
years,  equity  had  refused  to  interfere  solely  on  the  ground  of  length 
of  time.  In  his  answer  to  this  question  the  learned  counsel  for 
the  respondent  introduced  the  element  of  "  means  of  knowledge  " 
during  the  time,  which  makes  it  a  totally  different  proposition. 
But  this  objection  to  the  appellant's  claim  to  relief,  founded 
on  the  length  of  time  during  which  the  mistake  which 
*  would  entitle  him  to  it  has  subsisted,  appears  to  me  to  [*233] 
be  wholly  inadmissible.  The  question  is,  whether  the 
late  Earl  entered  into  the  agreement  for  exchange  under  a  mistake 
as  to  his  rights  and  interests  ?  Supposing  it  to  be  proved  that 
the  Earl  laboured  under  this  mistake,  what  answer  can  it  be 
to  his  claim  to  be  relieved  from  the  consequences  of  it  that  his 
predecessors  acted  for  sixty  years  under  the  influence  of  a  similar 
mistake  ? 

The  cases  in  which  equity  interferes  to  set  aside  contracts  are 
those  in  which  either  there  has  been  mutual  mistake  or  ignorance 
in  both  parties  affecting  the  essence  of  the  contracts,  or  a  fact  is 
known  to  one  party  and  unknown  to  the  other,  and  there  is  some 
fraud  or  surprise  upon  the  ignorant  party.  It  was  said  by  the 
counsel  for  the  respondent,  that  in  this  case  there  was  no  mutual 
mistake,  but  only  the  mistake  of  the  late  Earl,  Mr.  Winn  not 
having  been  mistaken  as  to  the  interest  which  the  Earl  really  had 
in  the  East  Common.  But  in  considering  this  part  of  the  case  it 
has  been  assumed,  for  the  purpose  of  the  argument,  that  the  late 
Earl  was  under  a  mistake  as  to  his  interest,  and  thou'dit  he  was 
entitled  only  to  a  right  of  warren  over  the  East  Common,  whereas 
he  was  the  owner  of  the  soil.  Mr.  Winn,  upon  this  assumption, 
was  also  under  a  mistake,  as  he  thought  the  Earl  had  only  the 
warren,  and  that  the  soil  belonged  to  himself.  The  case  must  be 
dealt  with,  therefore,  as  one  of  mutual  mistake. 

But  dealing  with  the  case  upon  this  footing,  it  was  argued  that 
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tlie  agrot'iiiLMit  could  not  be  set  aside-in  equity,  a.s  the  late  Earl  at 
the  time  of  entering  into  it  knew,  or  had  the  means  of  knowing, 
what  his  rights  in  the  East  Common  were,  and  that  at  all  events 
his  mistake  was  one  of  law.  Cases  were  cited  on  the  part  of  the 
respondent  to  .show  that  where  a  party  is  put  upon  inquiry,  and 
hy  reasonable  diligence  he  might  have  obtained  knowledge  of  a 
fact  of  which  he  remained  in  ignorance,  equity  would  not  relieve 
him,  since  that  would  be  to  encourage  culpable  negligence.  As 
already  appears,  there  can  be  no  doubt  that  if  the  late  Earl,  at  the 
time  of  the  treaty  for  the  exchange,  had  taken  the  trouble  to 
examine  his  title  deeds,  he  would  have  foimd  the  grant  of  1799 
from  the  duchy  to  Thomas  Pindar. 

Can  it  be  fairly  alleged  that  culpable  negligence  was  imputable 
to  the  late  Earl  in  not  availing  hiuLself  of  this  information 
[*  234]  in  his  *  possession  respecting  his  title  to  the  East  Com- 
mon ?  The  reason  given  for  this  grant  having  been  over- 
looked is,  that  the  estate  came  to  the  late  Earl  from  Thomas  Pindar 
in  1811,  that  is  was  considered  unnecessary  to  investigate  the  title 
from  an  earlier  period,  and  that  the  only  exercise  of  rights  upon 
the  East  Common  had  been  by  the  father  of  the  late  Earl  and  him- 
self letting  the  right  of  breeding  and  killing  rabbits,  and  receiving 
rent  for  such  right.  And  it  may  be  remarked,  that  if  reference 
had  been  made  to  the  neglected  document,  the  knowledge  which 
it  would  have  imparted  would  have  been  of  a  grant  of  doubtful 
construction.  I  cannot  think  that,  taking  all  the  circumstances 
into  consideration,  there  was  such  wilful  ignorance  or  culpable 
neglect  as  would  have  deprived  the  late  Earl  of  his  right  to  relief 
if  he  was  entitled  to  it  upon  other  grounds. 

With  regard  to  the  objection,  that  the  mistake  (if  any)  was  one 
of  law,  and  that  the  rule,  "  Ignorantia  juris  ncminem  excusaf  " 
applies,  I  would  observe  upon  the  peculiarity  of  this  case,  that  tlie 
ignorance  imputable  to  the  party  was  of  a  matter  of  law  arising 
upon  the  doubtful  construction  of  a  grant.  This  is  very  different 
from  the  ignorance  of  a  well-known  rule  of  law.  And  there  are 
many  cases  to  be  found  in  which  equity,  upon  a  mere  mistake  of 
the  law,  without  the  admixture  of  other  circumstances,  has  given 
relief  to  a  party  who  has  dealt  with  his  property  under  the  influ- 
ence of  such  mistake.  Therefore,  although  when  a  certain  con- 
struction has  been  put  by  a  Court  of  law  upon  a  deed,  it  must  be 
taken  that  the   legal   construction  was  clear,   vet  the  ignorance,. 
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before  the  decision,  of  what  was  the  true  construction,  cannot,  in 
my  opinion,  be  pressed  to  the  extent  of  depriving  a  person  of  relief 
on  the  ground  that  he  was  bound  himself  to  have  known  before- 
hiind  how  the  grant  must  be  construed. 

It  was  farther  argued  for  the  I'espondent  that  the  appellant  was 
barred  from  relief  by  acquiescence,  which  might,  it  was  said,  be 
implied  from  length  of  time.  But  whose  acquiescence  is  here 
intended  ?  The  only  person  to  whom  it  can  have  any  application 
is  the  late  Earl,  and  his  acquiescence  was  certainly  of  no  long 
duration.  The  same  assumption  must  be  made,  in  considering 
this  objection,  as  upon  all  that  has  lieen  already  said,  that  the 
late  Earl  was  under  a  mistake,  and  ignorant  of  his  rights. 
Now  there  can  *  be  no  doubt  that  acqniescence,  to  operate  [*  235] 
as  an  equitable  estoppel,  must  be  with  knowledge  that  the 
p.aty  acquiescing  has  a  right  which  would  be  available  against 
that  which  he  has  permitted  to  be  enjoyed. 

I  have  gone,  perhaps,  at  too  much  length  into  the  consideration 
(if  the  question  as  to  the  appellant's  right  to  set  aside  the  agree- 
ment of  exchange,  but  great  stress  was  laid  npon  this  part  of  the 
case  in  the  argument  on  the  part  of  the  respondent.  After  a 
careful  consideration  of  these  arguments,  I  have  come  to  the  con- 
clusion that,  supposing  a  foundation  had  been  laid  for  the  inter- 
})Osition  of  equity  by  showing  that  the  Earl  had  mistaken  his  right 
to  the  East  Common,  and  that  he  was  in  law  the  owner  of  the  soil, 
instead  of  having  merely  a  right  over  the  surface,  there  would 
have  been  nothing  in  the  objections  which  have  been  urged  on  the 
part  of  the  respondent  to  prevent  his  claim  to  have  the  agreement 
set  aside  being  entertained. 

T  now  proceed  to  the  more  important  question  in  the  case, 
whether  the  parties  in  dealing  with  each  other  were  under  a  mis- 
take as  to  their  rights  ;  or  wliether  their  respective  interests  in  tlie 
exchanged  properties  were  not  such  as  they  supposed  them  to  be, 
and  intended  and  agreed  to  convey  to  each  otlier.  [His  Lordship, 
on  a  minute  examination  of  the  documentary  evideuce  (which  is 
briefly,  but  sufficiently  for  the  present  purpose,  dealt  with  by 
Lord  CoLONSAY,  j^ost),  came  to  the  conclusion  that  "  the  warren  of 
conies  "  comprised  in  the  grant  from  the  Duchy  of  Cornwall  to  the 
ancestor  of  the  appellant  was  the  grant  of  a  tenement  in  the  nature 
of  a  franchise  only,  and  did  not  convey  the  soil  of  the  v^aste,  and 
that  accordingly  there  had  been  no  mistake.] 
VOL.  XXII.  —  57 
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[246j        I  LMitortaiu  no  lioubt  that  the  decree  of  the  Lords  Justices 
is;  light,  and  that  it  diight  to  l)e  atiirmed. 

Lord  CoLONSAY,  after  stating  the  nature  of  the  case,  said:  — 

It  was  contended  on  the  part  of  the  appellant  that  the  expres- 
sion being  "  warren  of  conies, "  and  the  expression  not  being  "  right 
of  waiTen,"  or  "  right  of  free  warren,"  it  must  be  held  to  imply  a 
grant  of  the  soil.  Xo  authority  was  cited  in  support  of  that.  At 
the  same  time  I  observed  that  the  Solicitor-General,  in  his  very  able 
and  ingenious  argument,  very  commonly  transposed  the  words,  and 
said  that  "  warren  of  conies  "  was  just  "  coney  warren  "  or  "  rabbit 
warren."  I  do  not  think  we  are  entitled  so  to  change  the  words, 
any  more  than  we  should  be  entitled  to  import  into  the  grant 
the  words  "  right  of  free  warren. "  We  must  take  the  words  as  we 
find  them.     It  does  not  follow  that  they  import  the  same  thing. 

It  did  not  appear  to  me  to  be  clearly  made  out,  even  by  the 
reference  to  Lord  Coke,  that  there  was  any  positive  rule  that  the 
expression  "warren,"  necessarily  carries  the  soil.  On  the  con- 
trary, under  certain  circumstances  it  might  do  so,  and  under  other 
circumstances  it  might  not  do  so.  We  have  now  to  consider 
whether,  as  here  introduced,  it  did  or  did  not  carry  the  soil.  If 
it  was  a  name  descriptive  of  a  particular  piece  of  land,  and  wa^ 
so  known  as  descriptive  of  that  piece  of  laml,  it  might  carry  it. 
It  might  l)e  "  coney  warren  of  Bromby, "  meaning  "  that  piece  of 
land  known  as  the  coney  warren  of  Bromby.  "  It  would  certainly 
carry  the  soil  if  the  word  "  land  "  had  been  introduced.  Such  a 
term  as  "  that  cow-park, "  or  any  other  description  of  that  kind, 
might  carry  a  certain  piece  of  soil.  But  it  does  not  follow  from 
that,  that  "  a  warren  of  conies  "  would  carry  it ;  that  is  a  very 
different  thing.  A  "  sheep  pen  "  and  a  "  pen  of  sheep  "  are  two 
different  things.  Therefore  we  must  take  the  words  as 
[*  247]  we  find  them.  "  Warren  of  *  conies  "  seems  to  me  to  be 
an  expression  which  rather  indicates  a  right  to  the  conies 
than  a  right  to  the  soil. 

It  is  said  that  it  cannot  be  a  right  of  franchise  in  the  warren 
because  a  right  of  franchise  is  indivisible.  It  comprehends  not 
only  the  right  to  kill  conies,  but  the  right  to  kill  various  other 
animals,  including  hares,  pheasants,  woodcock,  partridges,  and 
other  animals  w-hich  are  there.  It  is  argued  that,  that  being  a 
general  and  indivisible  right,  "  warren  of  conies  "  cannot  be  held 
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to  have  been  used  in  reference  to  a  franchise;  and  if  it  could  not 
he  used  in  reference  to  a  franchise,  it  must  have  been  used  in  ref- 
erence to  the  soil.  It  may  be  an  improper  expression  in  regard  to 
either  of  them.  I  do  not  think  it  is  a  very  good  expression  with 
regard  to  a  right  to  the  soil.  That  might  have  lieen  much  better 
and  more  clearly  described,  and  although  we  have  heard  a  great 
deal  about  conveyancing  in  this  matter,  I  think  that  any  convey- 
ancer would  have  found  no  difficulty  in  avoiding  the  ambiguity 
which  has  given  rise  to  this  action. 

I  therefore  think  that  we  must  look  to  all  the  circumstances 
attending  the  grant.  Another  circumstance  referred  to  was,  that 
it  is  described  as  having  a  house  "  thereupon; "  and  it  is  also  de- 
scribed as  "  extending  itself  "  for  a  certain  distance.  Now,  it  is 
quito  plain  that,  .whether  you  view  it  as  a  right  to  the  soil,  or  as 
a  right  to  exercise  a  franchise,  that  right  must  extend  over  a  sur- 
face. It  must  have  a  geographical  limit.  It  may  well  be  that  a 
})erson  giving  a  right  to  another  to  destroy  and  kill  conies  within 
that  geographical  limit,  may  also  give  that  party  a  right  to  a  house 
for  his  convenience,  and  describe  it  as  "  thereupon,"  that  is  to  say, 
within  the  geographical  limits  over  which  the  right  extends,  be- 
cautie  there  must  be  a  limit  in  point  of  surface  —  a  superficial 
limit.  The  same  observation  applies  to  the  expression  "  extend- 
ing itself  "  so  and  so.  I  do  not  think  that  carries  us  far  in  the 
solution  of  this  question. 

Some  other  criticisms  of  a  similar  kind  were  made,  but  they 
seem  to  me  to  be  merely  criticisms  on  expressions  that  are  con- 
sistent either  with  the  one  view  of  the  case  or  with  the  other.  I 
rather  think  that  the  expression  "  warren  of  conies  "  is  an  expression 
which  does  apply  to  the  right  to  kill  those  animals.  As  to  the 
indivisibility  of  the  franchise,  in  the  first  place,  I  do 
not  see  *  that  there  was  any  direct  authority  (|uoted  for  [*  248] 
the  indivisibility  of  the  franchise.  I  do  not  think  that 
that  is  to  be  taken  for  granted,  I  think  that  if  a  party  has  a  right 
to  the  soil,  and  to  the  franchise,  he  may  give  a  limited  right  in 
the  franchise  to  another.  I  see  nothing  to  prevent  that  being 
done;  And  as  to  describing  it  as  a  "  warren  of  conies, "  it  may  be 
that,  although  a  right  of  warren  generally  gives  a  right  to  kill  all 
sorts  of  animals,  yet  it  may  be  a. good  description  if  there  is  power 
to  limit  it;  or  if  there  is  no  other  animal  known  there  except 
conies.      C(jnies  may  be  the  principal  and  the  most  valuable  ani- 
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iiials  in  the  wan-en,  and  then  it  is  a  sort  of  assurance  that  it  is  a 
liyht  of  wanvn  to  kill  conies. 

But  it  appears  to  nie  that  the  important  matter  is,  that  no  claim 
or  exercise  of  right  over  tlie  soil  luis  been  made  with  reference  to 
this  grant  of  "  warren  of  conies."  It  was  never  regarded  as  con- 
vevini:'  such  a  riudit,  and  on  several  occasions  it  has  bet^n  treated 
otherwise.  The  parties  themselves  have  proceeded  on  this  footing. 
I  do  not  mean  to  .say  that  the  party  has  studied  his  title,  or  the 
terms  of  this  grant;  but  he  knew  something  of  his  rights.  His 
agents  must  have  done  so ;  but  no  person  seems  to  have  pretended 
until  lately  that  there  was  any  right  beyond  that  of  the  stray  of 
rabbits.  In  particular,  attention  w'as  called  to  the  circumstance 
that  there  are  references  to  this  right  going  far  back  in  similar 
terms  —  going  back  for  centuries  —  aud  in  particular  there  are 
references  to  it  in  the  proceedings  under  the  Enclosure  Acts  of 
1801  and  1831,  in  wdiich  the  parties  were  put  to  state  their  re- 
spective interests,  and  then  the  one  was  represented  as  an  interest 
in  tiie  stray  of  conies,  and  the  other  was  represented  as  an  interest 
in  the  soil.  I  think  that  must  lie  conclusive  w'ith  regard  to  this 
point. 

[249]  My  Lords,  I  concur  in  what  has  been  said  as  to  the  at- 
tempt to  estop  the  appellant  on  the  ground  of  acquiescence 
or  lapse  of  time.  Acquiescence  there  could  be  none,  properly,  in 
any  case,  vmless  there  was  a  knowledge  of  that  which  was  acqui- 
esced in.  I  think  there  is  some  ground  for  holding  that  there  was 
not  that  knowledge  here.  And  as  to  lapse  of  time,  no  authority 
was  cited  to  show  that,  if  this  right  did  exist,  the  party  who  has 
allowed*  the  other  to  acquire  it  without  knowledge  on  either  side 
would  be  estopped  by  lapse  of  time ;  I  think  it  would  be  a  strong 
thing  to  hold  that.  But  being  of  the  opinion  I  have  expressed 
upon  the  merits  of  the  case,  I  do  not  think  it  necessary  to  make 
any  remarks  on  that  matter. 

On  the  whole,  I  think  that  the  view  which  has  been  expressed 
by  my  noble  and  learned  friend  who  is  now  upon  the  woolsack  is 
tlie  one  we  ought  to  take,  and  I  therefore  concur  in  the  judgment 
which  has  been  proyjosed  to  your  Lordships. 

Lord  O'Hagan:  — 

[After  a  minute  consideration  of  the  question  of  construction  of 
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the  grant  of  1799,  expressed  his  concurrence  in  the  view  that  the 
appellant  liad  failed  in  every  part  of  his  case.] 

Order  of  the  Lords  Justices  appealed  from  [264] 
affirmed,  and  appeal  dismissed  with  costs. 
lords'  Journals,  15th  May,  1873. 

ENGLISH   NOTES. 

The  case  of  Couturier  v.  Uastie  (1856),  No.  20  of  ''Contract," 
6  E.  C.  204,  as  well  as  several  of  the  cases  collected  in  the  notes  to 
Nos.  19-21  of  ''Contract"  (particularly  on  p.  229  of  6  E.  C),  might 
be  referred  to  in  illustration  of  the  above  principle. 

The  same  principle  was  followed  by  Vice-Chancellor  Hall  'in  Jones 
V.  Clifford  (1877),  35  L.  T.  937,  where  in  an  agreement  for  sale  of 
hereditaments,  it  was  stipulated  that  the  purchaser  was  to  assume  "  that 
E.  M.  was  at  the  time  of  his  death  seized  in  fee  simple  of  the  premises," 
and  should  not  require  the  production  of  or  investigate,  or  make  any 
objection  in  respect  of  the  prior  title,  "whether  such  prior  title  is  or 
is  not  referred  to  in  any  abstracted  document."  Some  time  after  the 
agreement  the  purchaser  discovered,  by  the  inspection  of  an  enclosure 
award,  that  E.  M.  was  not,  at  the  date  of  his  death,  seized  of  the 
hereditaments,  but  that  he,  the  purchaser,  was  entitled  to  them.  It 
was  held,  in  a  suit  by  the  vendor  for  specific  performance,  that  the 
condition  did  not  preclude  the  purchaser  from  acquiring  the  knowledge 
aliunde  ;  and  the  Court  directed  an  inquiry  whether  the  premises  did 
belong  absolutely  to  the  defendant,  and  that  if  he  proved  the  affirma- 
tive, the  bill  should  be  dismissed  without  costs. 

The  case  of  Cooper  v.  Phibbs  was  referred  to  in  the  judgment  of  the 
Lord  Pkestdent  of  the  Court  of  Session  in  Wemyss  y.  Lord  Advocate 
(J  896),  24  Eettie,  216,  228,  where,  in  an  action  raised  in  December, 
1893,  for  setting  aside  a  Crown  lease  of  coal,  dated  in  1875,  under 
which  the  pursuer  (plaintiff)  had  for  many  years  been  working  coal 
under  the  sea,  the  Court  of  Session  declared  that  he  was  not  bound 
by  the  terms  of  the  lease.  The_y  held  that  under  the  pursuer's  own 
title  to  the  barony  of  the  adjoining  lands,  he  was  entitled  to  work  tin- 
coal;  and  that,  the  circumstance  of  this  right  having  only  recently- 
bcc<nne  known  to  him,  he  was  not  barred  from  insisting  on  it.  The 
case  ultimately  came,  by  way  of  appeal,  to  the  House  of  Lords,  Lonl 
Adi-ocate  v.  Wemyss  (1900),  A.  C.  48.  It  appeared  that  tlie  lease 
,ij;i-anted  in  1875  had  been  accepted  b}'  trustees  of  the  estate  during  the 
respondent's  minority,  after  the  Crown  had  claimed  the  right  to  the 
coal  and  threatened  to  sue  for  an  account  of  past  workings;  that  the 
respondent  had  attained  his  majority  in  1879,  and  shortly  afterwards 
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had  (»btaine»l  a  convevanco  of  tlie  estate  from  the  trustees;  that  lu'  1i;iil 
eontinued  worlving  eoal  muler  tlie  h-ase  up  to  1887  and  180<>  (wlicn  li 
obtained  furtlier  concessions),  and  subsequent!}'  up  to  tlic  (Lite  of  tin 
action  in  Decembei',  1893;  and  that,  at  all  events,  so  eaily  as  the  year 
1SV)0,  it  was  brought  to  his  personal  knowledge  that  tlie  h-ase  of  tin- 
sea  coal  had  been  taken  in  1875,  in  consequence  of  a  (juestion  having 
been  then  raised  by  the  Crown  as  to  his  right  to  the  coal  under  the  sea. 
The  Lords  came  to  the  conclusion,  that,  although  the  barony  title 
would  probably  have  given  the  respondent  a  right  to  the  working  of  a 
certain  portion  of  the  sea  coal  (as  to  which  tliey  gave  no  decision),  yet 
the  arrangements  of  1875  were  in  the  nature  of  a  transaction,  or  com- 
promise of  doubtful  rights,  which  was  within  the  powers  of  the  trus- 
tees then  acting  for  the  estate;  and  that  the  respondent,  having  had 
the  benefit  of  the  transaction,  and  having  had,  so  early  as  1890,  when 
he  obtained  a  new  concession,  sufficient  personal  knowledge  of  the 
nature  of  the  original  transaction  to  have  made  further  inquiry  and 
challenged  the  Crown's  title,  if  he  had  been  so  advised,  was  barred  by 
acquiescence  from  disputing  the  right  of  the  Crown  under  the  lease. 

AMERICAN   NOTES. 

The  jurisdiction  of  a  Court  of  equity  to  set  aside  or  refoim  a  contract  on 
the  ground  of  mistake  includes  executed  as  well  as  executory  contracts.  A 
leading  decision  to  this  effect  is  Paine  v.  Upton.  87  New  York,  327.  There 
the  owner  of  a  farm  innocently,  but  untruly,  stated  the  quantity  of  land  con- 
tained therein,  and  a  purchaser,  in  reliance  upon  the  statement,  entered  into 
a  contract  and  took  a  deed  of  the  farm.  Subsequently,  he  discovered  that  the 
quantity  of  land  was  materially  less  than  that  stated.  Jt  was  held  that  he 
was  entitled  to  the  interposition  of  equity  to  correct  the  mistake.  At  pp. 
;336-337,  the  Court  said: 

'•  The  general  jurisdiction  of  a  Court  of  equity  to  set  aside,  or  to  reform 
written  instruments,  in  cases  of  fraud  or  mistake,  is  not  limited  to  executory 
contracts.  Such  a  limitation,  as  was  said  by  Robertson,  Ch.  J.,  in  Hurrhon 
v.  TdVi  ii  (2  Dana.  2o8),  would  be  irreconcilable  with  an  ob\-ious  and  pervad- 
ing principle  of  justice.  It  is  doubtless  true  that  the  annulling  or  reforniino- 
of  executed  transactions,  is  an  exercise  of  supreme  judicial  power.  The 
power  should  be.  exercised  with  great  caution,  and  when  invoked  on  the 
ground  of  mistake,  a  plain  case  should  be  made,  before  it  is  exerted.  But 
these  are  considerations  which  address  themselves  to  the  chancellor  in  the 
exercise  of  the  jurisdiction  ;  they  ought  not  to  prevent  the  interference  of 
equity  when  the  proper  occasion  for  interference  arises.  The  granting  or 
refusing  of  equitable  relief  on  the  ground  of  mistake  maj'  depend,  to  some 
extent,  on  whether  the  contract  is  executory  or  executed.  The  Court  might 
very  well  refuse  the  specific  performance  of  a  contract  for  the  sale  of  land,  in 
respect  to  which  a  mistake  is  alleged,  and  leave  the  party  to  his  remedy  at 
law,  when  it  would  not  interfere,  if  the  contract  had  been  executed.     But  it 
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cannot,  Nve  think,  be  maintained  upon  principle  that  where  a  mistake  is  ad- 
mitted or  proved,  the  fact  that  the  title  has  pa.ssed,  and  the  purchase-money 
has  been  paid  or  secured,  precludes  the  Court,  on  the  mistake  being  discov- 
ered, from  granting  relief.  The  consummation  of  the  transaction  in  ignorance 
of  the  mistake,  without  laches  on  the  part  of  the  party  injured,  gives  to  the 
other  no  immunity  from  making  recompense,  nor  does  it  deprive  the  Court  of 
ihe  power  to  remedy  the  injustice." 

In  case  of  executed  contracts,  this  power  of  Courts  of  equity  should  be 
very  sparingly  exercised.  "  Cancelling  an  executed  contract  is  an  exertion 
of  the  most  extraordinary  power  of  a  Court  of  equity.  The  power  ought  not 
to  be  exercised  except  in  a  clear  case."  Strong,  J.,  in  Atlantic  Delaine  Co. 
V.  James,  91  United  States,  207,  214.  See  also  Bispham,  Principles  of  Equity, 
■6th  ed.  606,  and  cases  cited. 

The  principal  case  of  Cooper  v.  Phibbs  has  been  cited  a  great  many  times 
"by  American  Courts  and  text-writers  on  account  of  Lord  Westbuky's  explan- 
ation, in  his  opinion,  of  the  maxim  '-  Ignorantia  juris  hand  excusat,"  as  applied 
to  the  jurisdiction  of  equity  in  cases  of  mistake.  The  distinction  dra<wn  by 
Lord  Westbury  seems  to  have  been  uniformly  repudiated  by  American 
writers.     Thus,  Mr.   Bispham  says : 

"  A  pure  mistake  of  law  in  reference  to  individual  rights  would  seem  to  be, 
properly,  no  more  remediable  in  equity  than  a  pure  mistake  as  to  public  law^  ; 
and  if,  on  the  other  hand,  there  were  circumstances  which  would  prevent  the 
application  of  the  maxim  in  cases  of  individual  rights,  those  same  circum- 
stances would  be  equally  effective  in  justifying  relief  when  mistakes  are 
made  in  the  rules  of  general  law.  The  distinction  suggested  by  Lord  West- 
bury  cannot  therefore  be  considered  sound.  Principles  of  Equity,  6th  ed. 
270." 

So  Pomeroy,  Equity  Jurisprudence,  2nd  ed.  s.  843:  "That  this  rule,  as 
suggested  by  Lord  Westbury,  would  furnish  a  cleai-,  definite,  and  in  some 
respects  a  desirable  criterion  cannot  be  doubted  ;  but  it  is  not,  in  its  full  ex- 
tent, sustained  by  authority  ;  indeed,  a  portion  of  its  conclusions  is  directly 
opposed  to  the  overwhelming  weight  of  judicial  decisions." 

So,  in  1  Story,  Equity  Jurisprudence,  13th  ed.  p.  113,  note,  it  is  said, 
*•  According  to  those  dicta  the  word  ^jus '  in  the  maxim,  '  ignorantia  juris 
hand  excusat,'  refers  only  to  general  well-known  law,  as  distinguished 
from  private  right  generally,  and  rights  arising,  e.  g.  from  the  doubtful  con- 
struction of  a  grant.  Now,  not  to  mention  the  difficulty  of  applying  the  in- 
terpretation, ...  it  is  just  this  latter  class  of  cases  to  which  the  refusal  of 
relief  has  most  frecjuently  been  applied  in  cases  of  real  authority,  at  least  in 
the  United  States,  as  will  appear  in  the  consideration  of  the  subject  later." 

While  the  general  rule  is  often  stated  to  be  that  equity  will  not  relieve 
from  mistakes  of  law,  nevertheless  the  Courts  are  constantly  infringing  upon 
it,  and  great  is  the  resulting  confusion.  Many  are  the  attempts  which  hav<' 
been  made  by  American  writers  to  define  the  circumstances  under  which 
Courts  of  equity  will  afford  relief  in  cases  of  mistake  of  law.  It  would  be 
beyond  the  scope  of  this  note  to  enter  upon  a  discussion  of  this  voluminous 
tf)pic.     One  example,  however,  of  the  various  rules  which  different  writers 
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liuve  draNvn  from  the  confusion  of  cases,  it  may,  perhaps,  be  well  to  state,  as 
it  .soems  to  have  hail  more  support  than  any  other.  Mr.  Merwin,  in  his  book 
on  Kquity,  p.  -■>•'),  after  quoting  from  Lord  Westuuky's  opinion  in  Coajwr  v. 
J'hUilis,  says  that  the  true  tost;  as  to  when  equity  will  relieve  in  ca.se  of  mistake 
of  law  is  this:  Jt  will  relieve  wheu  the  mistake  of  law  has  led  a  party  into  a 
mistake  of  fact  concerning  his  title  to  property.  This  statement  is  very  likely 
biused  on  the  languaj^e  of  Judge  SrouY  in  1  Equity  Jurisprudence,  13th  ed.  s. 
l-'JO,  and  it  finds  some  support  in  the  following  cases  :  Blakeman  v.  lihd-eman. 
:»!l  Connecticut,  020;  Baker  v.  Massei/,  50  Iowa,  o!)9  ;  Freeman  v.  C'Mr//.s\  .")! 
-Maiue,  140  ;  Griffith  v.  Townley,  09  Missouri,  13 ;  Macknet  v.  Macknet,  29  New 
Jersey  Equity,  54.     But  see  Hamblin  v.  Bishop,  41  Federal  Rep.  (U.  S.)  74. 

A  similar,  though  more  general,  rule  is  deducted  from  the  cases  by  ]\Ir. 
Pomeroy.  2  Equity  Jurisprudence,  2nd  ed.  s.  849.  See,  however,  Mr.  Bige- 
low's  lengthy  and  able  note  in  1  Story,  Equity  Jurisprudence,  13th  ed.  pp. 
IDS,  <7  .s-e-^. 

On  the  general  question  of  the  jurisdiction  of  equity  in  cases  of  mistake 
of  law,  see  an  extended  note,  reviewing  the  English  and  American  cases,  in 
15  American  Reports,  171 ;  also  a  large  collection  of  authorities  in  15  Amer- 
ican and  English  Encyclopedia  of  Law,  1st  ed.  634-"645.  The  leading 
American  case  is  Hunt  v.  Bousmanier,  8  Wheaton  (U.  S.  Sup.  Ct.),  174  ;  1 
Peters,  1  ;  with  which  Mr.  Bispham  couples  Griswold  v.  Hazard,  141  United 
.States,  260. 
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PAYLER  V.   HOMEESHAM. 

(K.  B.  1815.) 
RULE. 

General  words  of  a  release  are  controlled  by  the  re- 
citals. 

Payler  and  others  v.  Homersham. 

4  Maiile  &  Selwyn,  423-427  (16  R.  K.  516). 
Release.  —  Recitals.  —  Controlling  Effect. 

[423]  A  release  contained  in  a  deed,  which  recited  that  defendant  stood  in- 
debted to  his  creditoi-s  in  the  several  sums  sel  to  their  respective  names, 
and  that  they  had  agreed  to  take  of  defendant  15s.  in  the  pound  upon  the 
•whole  of  their  respective  debts,  whereby  the  creditors,  in  consideration  of  the 
said  15s.  in  the  pound  paid  to  them  before  executing  the  release,  each  and 
every  of  them  did  release  defendant  from  all  manner  of  actions,  debts,  claims, 
and  demands  in  law  and  equity,  which  they  or  any  or  either  had  against  him. 
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or  thereafter  could,  should,  or  might  have,  by  reason  of  anything  from  the  be- 
ginning of  the  world  to  the  date  of  release,  was  held  to  release  nothing  but- 
the  respective  debts,  and  all  actions  and  demands  touching  them ;  for  the  gen- 
eral words  of  release  have  reference  to  the  particular  recital,  and  shall  be 
governed  by  it. 

Therefore  where  to  debt  brought  by  plaintiffs  on  defendant's  bond,  the  de- 
fendant pleaded  this  release,  held  that  plaintiffs,  in  their  replication,  might, 
plead  that  the  bond  was  given  by  the  defendant  with  others  as  a  security  for 
tlie  repayment  of  bills  drawn  upon  them  by  the.  defendant,  and  for  moneys 
advanced  to  him,  and  that  the  sum  set  against  their  names  in  the  release  was 
due  to  them  from  the  defendant  on  the  day  of  the  release  on  his  own  account, 
and  the  moneys  intended  to  be  secured  by  the  bond,  although  part  was  due  at 
the  time  of  executing  the  release,  were  not,  nor  was  any  part  included  or 
meant  by  them  or  by  defendant  to  be  included  in  the  sum  set  against  their 
names  or  in  the  release. 

Debt  on  bond,  dated  28th  of  June,  1811,  for  £1500.  The 
defendant  pleads  a  release  of  the  7th  of  November,  1812.  Repli- 
cation prays  oyer  of  the  release,  which  recites  that  the  defendant, 
on  the  day  of  the  date  thereof,  stood  indebted  to  his  creditors  in 
divers  sums  of  money,  as  set  against  their  respective  names  there- 
under written,  and  was  unable  to  make  full  or  present  satisfaction 
thereof,  and  that  the  creditors  had  agreed  with  him  to  take  15s. 
in  the  pound  upon  the  whole  of  their  respective  debts,  and  there- 
upon the  creditors,  in  consideration  of  15s.  in  the  pound  upon 
the  whole  of  their  respective  debts,  paid  to  them  by  the  defendant 
before  the  execution  of  the  release,  each  and  every  of  them  did  re- 
lease the  defendant  from  all  manner  of  actions,  causes  of  action, 
suits,  debts,  claims,  and  demands  in  law  and  equity  which  they 
or  any  or  either  of  them  had  against  him,  or  thereafter  could, 
should,  or  might  have  by  reason  of  anytliing  from  the  beginning 
of  the  world  to  the  date  of  the  release.  And  against  the  plaintiffs' 
iiames,  among  the  rest  of  the  creditors,  was  set  the  sum 
of  £2148  Is.  9(/.,  as  the  amount  *  of  their  demand.  The  [*424] 
replication  also  prays  oyer  of  the  bond  and  condition, 
which  was  a  joint  and  several  bond  given  by  the  defendant  and 
others  to  the  plaintiff's,  with  a  condition  reciting  that  the  plaintiffs 
had  agreed,  in  the  way  of  their  business  as  bankers,  to  accept  and 
pay  the  drafts  of  one  Hamett,  not  exceeding  £1500,  nor  drawn  for 
any  longer  time  than  three  months,  and  that  the  obligors  had 
agreed  to  execute  the  bond  as  a  security  for  the  repayment  of  such 
money;  and  the  condition   was    to   repay    to    the    plaintiff's    the 
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amount  of  all  such  notes  and  bills  as  Harnett  should  luake  pay- 
al>k'  by  them,  and  to  pay  to  tliem  such  further  sums  as  they  should 
advance  to  Hanieit,  or  on  his  account,  or  for  wliich  he  should 
stand  indebted  to  them,  and  to  indenniify  them  from  all  sums  of 
money  which  they  should  advance  to  Hamett,  and  against  all  costs 
on  account  thereof.  And  the  plaintifls  plead  tliat  the  £2148  ]•-. 
9d.  set  against  their  names  sid)scribed  to  the  release,  was  the  ^\\\n 
in  which  the  defendant,  on  the  day  of  the  date  of  the  release,  was 
indebted  to  them  upon  his  own  account,  and  that  the  moneys 
secured  or  intended  to  be  secured  by  the  bond,  although  a  great 
part  thereof  was  due  and  payable  to  them  at  the  time  of  the 
execution  of  the  release,  were  not  nor  was  any  part  thereof  in- 
cluded or  meant  by  them  or  by  the  defendant  to  be  included  in  the 
sum  of  £2148  Is.  9d.,  or  in  the  release,  nor  was  the  sum  of  lbs.  in 
the  pound,  or  any  other  composition  or  sum  ever  paid,  or  agreed 
to  be  paid  to  the  plaintiffs,  or  to  be  accepted  by  them,  for  or  in 
respect  of  any  moneys  secured,  or  intended  to  be  secured  by  the 
bond.  And  the  plaintiffs  went  on  to  suggest  breaches  on  the 
bond,  viz.,  the  refusal  of  the  obligors  to  repay  Harnett's 
[*425]  drafts  made  payable  by  *  them,  and  also  to  pay  then>  the 
moneys  advanced  to  Hamett. 

Demurrer  and  joinder. 

And  the  question  was,  whether  the  release  was  a  bar  to  this 
action. 

Baniewall,  in  support  of  the  demurrer,  insisted  that  it  was,  for 
that  the  general  words  of  the  release  ought  not  to  be  restrained,  by 
the  particular  recital  to  the  £2148  Is.  9d.  ;  for  they  are  Targe 
enough  to  embrace  as  well  future  as  present  demands,  and  there  is 
nothing  inconsistent  in  a  creditor's  accepting  a  composition  in 
lieu  of  all  demands  whatever.  And  the  rule  for  the  construction 
of  all  instruments  is  this,  that  they  shall  be  construed  so  as  to 
give  effect  to  every  part,  which  cannot  lie  done  in  this  case  with- 
out extending  the  words  of  the  release  to  future  demands ;  for, 
otherwise,  what  becomes  of  the  words,  "  which  they  thereafter 
could,  should,  or  might  have,"  and  which  demand  the  plaintiffs 
consent  to  release.  There  is,  indeed,  another  rule  laid  down  in 
Bac.  Abr. ,  Eelease,  K. ,  which  may  seem  to  bear  against  this  con- 
struction, viz. ,  that  where  there  is  a  particular  recital  in  a  deed, 
and  then  general  words  follow,  the  general  words  shall  be  quali- 
fied by  the  particular  recital;  but  the  case  of  Rotheram  v.  Crov:leii, 
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€ru.  Eliz.  370,  Owen,  71,  which  is  cited  iininediately  after  tliat 
position,  shows  that  it  is  not  universally  so,  and  that  the  force  of 
a  word  of  general  meaning  is  not  to  be  controlled  by  the  intention 
of  tlie  party ;  as  if  there  be  a  release  of  all  reliefs,  duties,  and 
.iiniercernents,  this  shall  bar  an  action  of  debt  upon  an  obligation, 
for  the  word  "  duty  "  works  an  extinguishment  of  the  bond 
-at  *law.  And  in -Knight  v.  Cole,  1  Sliow.  150,  3  Lev.  [*426J 
273,  3  Mod.  277,  where  it  was  held  that  the  general 
words  released  only  the  particular  thing  acknowledged  to  be  re- 
ceived, and  not  the  action  then  at  bar,  that  was  because  the  action 
was  in  a  different  right  from  the  thing  released,  and  there  must  be 
special  words  to  release  what  he  hath  as  executor;  and,  accord- 
ingl3%  Lord  Holt  declared,  if  it  had  not  been  in  the  case  of  an  ex- 
•€cutor,  the  release  would  have  operated  as  a  bar  (1  Show.  154). 
And  he  denied  the  case  in  2  Roll.  Ab.  409,  cited  by  Tanfield  to 
he  law  (1  Show.  155);  and  Gkegory,  J.,  seems  to  have  been  the 
only  Judge  who  adopted  it  as  an  unqualified  proposition,  tliat  the 
<Teneral  words  shall  be  restrained  by  the  particular.  Thorpe  v. 
Thorpe,  Salk.  171,  1  Ld.  Eay.  235,  was  more  a  question  touch- 
ing what  words  shall  make  a  condition  precedent,  than  whether 
general  words  shall  amount  to  a  general  release ;  and  in  Trevil  v. 
Ingram,  though  it  is  stated  in  2  Mod.  281,  that  judgment  was 
given  for  the  plaintiff,  yet  it  appears  by  the  report  of  the  same 
•case  in  1  Ventr.  314,  by  the  name  of  Tothil  v.  Ingrain,  and  also 
in  2  Lev.  210,  by  the  name  of  Ingram  v.  Brag,  that  not  any 
judgment  was  given. 

Lord  Ellenborough,  Ch.  J.  — I  do  not  find  that  Lord  Holt, 
wlien  he  denied  the  authority  of  the  case  from  Roll's  Abr. ,  denied 
also  tlie  position  of  Gregory,  J.,  that  the  general  words  of  a  re- 
lease may  be  restrained  by  the  particular  recital.  Common  sense 
requires  that  it  should  be  so,  and  in  order  to  construe  any  in- 
strument truly  you  must  have  regard  to  all  its  parts,  and  most 
especially  to  the  particular  words  of  it.  I  am  sorry, 
*  therefore,  to  find  that  the  case  cited  from  Lord  Rolle  [*427] 
was  said  not  to  be  law,  because  it  seems  to  me  to  be  as 
sound  a  case  as  can  be  stated.  The  argument  for  the  defendant 
is,  that  this  not  only  releases  him  from  the  obligation,  but  his 
•sureties  also;  but  the  replication  avers  that  the  moneys  secured  by 
the  bond  were  not  included,  or  intended  to  be  included  in  the  re- 
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lease ;  which  averment,  if  it  is  competent  to  the  plaintiffs  in  law 
to  make,  puts  an  end  to  the  question.  And  surely  the  release 
being  of  an  aggregate  sum,  which  is  compounded  of  several  debts,. 
the  plaintitts  may  aver  of  what  it  is  or  is  not  compounded. 

Baylkv,  J.  — There  is  no  doubt  l)ut  a  particular  recital  in  a 
deed  will  restrain  the  general  words. 

Per  Curiam.  Judgment  for  the  plaintiffs, 

ENGLISH  NOTES. 

On  a  principle  analogous  to  the  rule,  a  deed  inter  partes  cannot 
operate  as  a  release  to  a  stranger.  Storer  v.  Godson  (1814),  3  M.  & 
S.  300,  15  K.  Pv.  499. 

The  rule  is  also  illustrated  by  Simons  v.  Johnsoji  (1832),  3  B.  &  Ad. 
175,  37  R.  K.  377,  where  a  release  recited  that  various  disputes  were 
subsisting  between  S.  and  J.,  and  actions  had  been  brought  by  then* 
against  each  other,  which  were  still  depending,  and  tliat  it  liad  been 
agreed  between  them  that,  in  order  to  \)\\t  an  end  thereto,  J.  shoidd 
pay  S.  £150,  and  each  of  them  should  execute  a  release  to  the  other  of 
all  actions,  causes  of  action,  and  claims  brought  b}'  liini,  or  which  lie- 
had  against  the  other;  and  then  proceeded  in  general  words  to  release- 
all  actions,  &c.,  whatsoever.  It  was  held  that  the  effect  of  the  general 
^vords  was  confined  by  the  recital  to  actions  then  commenced,  and  in 
which  S.  was  the  party  on  one  side  and  J.  on  the  other,  and  that  it 
( ould  not  be  pleaded  in  bar  to  an  action  brought  by  S.  against  J.  and 
:)thers  jointly;  and  that  parol  evidence  was  admissible  to  show  that,  at 
the  time  of  executing  the  release,  there  were  mutual  actions  depend- 
ing between  S,  and  J.  for  other  causes  than  that  of  the  present  suit,. 
and  for  such  causes  only. 

The  rule  is  again  illustrated  by  Lindo  v.  Lhido  (1839),  1  Beav, 
496.  In  the  course  of  his  judgment,  Lord  Laxgdale,  M.  E.,  ob- 
serves: "It  has  been  considered  that  the  general  words  of  a  release  are- 
to  be  restrained  b\'  the  contract  and  intention  of  the  parties,  that  con- 
tract and  intention  appearing  by  the  deed  itself  or  from  any  otlier 
jiroper  evidence  that  may  be  adduced  upon  the  occasion." 

A  more  recent  illustration  is  furnished  by  I71  re  Perkins,  Poi/ser  v. 
Beyfus  (C.  A),  1898,  2  Ch.  182.  Lindlet,  M.  R.,  in  delivering  th& 
judgment  of  the  Court  (Lindley,  M.  R.,  Rigby,  L.  J.,  and  Collins^ 
L.  J.),  said  (1898,  2  Ch.  190)  :  "  General  words  of  release  are  always- 
controlled  by  recitals  and  context  which  show  that,  unless  the  genei-al 
words  are  restricted,  the  object  and  purpose  of  the  document  in  which 
tbcv  occur  must  necessarily  be  frustrated.      General   words  arc   al\\;i\^ 
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-construed  so  as  to  give  effect  to,  and  not  so  as  to  destroy,  the  expressed 
intentions  of  those  who  use  them."  And  he  cites  as  illustrations 
Payler  x.  Hoviershcun  and  Linda  \.  Lindo,  supra. 

It  is  of  course  a  question  of  intention;  and  in  the  case  of  a  release 
the  intention  that  the  recital  should  define  tlie  scope  of  the  deed  is  per- 
Jiaps  more  readily  inferred  than  in  the  case  of  most  other  deeds.  But  the 
])rinciple  that  operative  words  may  be  controlled  b^^  recitals  has  been 
frequently  applied  to  deeds  other  than  releases.  See,  for  instance, 
Jenner  v.  Jenner  (1866),  L.  E.  1  Eq.361,  35  L.  J.  Ch.  329  ;  Gimnestad 
V.  Price  (1875).  L.  E.  10  Ex.  65,  44  L.  J.  Ex.  44;  Danbi/  v.  Coutts 
(18,S,'5),  29  Ch.  D.  500,  54  L.  J.  Ch.  577,  52  L.  T.  401,  33  W.  E.  559. 

A  different  intention  was  inferred  in  CJiarleton  v.  Spencer  (1842), 
.">  Q.  I).  693,  where  a  deed  of  submission,  after  reciting  that  the  plain- 
tiffs claimed  a  balance  of  £201  9>s.  \{)d.  and  interest  to  be  due  to  them 
from  defendant,  witnessed  that  all  disputes  and  differences  which  ex- 
isted between  the  i»arties  should  be  referred  to  the  arbitration  of  G.  B., 
to  determine  the  account  between  the  parties  and  the  true  balance,  and 
to  appoint  how  and  in  what  pro[)ortions  such  balance  should  be  paid,  and 
by  and  to  whon).  The  arbitrator,  in  making  his  award,  took  account 
of  certain  matters  which  did  not  come  into  the  account  by  which  the 
balance  of  ,i;20l  9.s\  lOr/.  had  been  arrived  at.  The  Court  upheld  the 
award.  Lord  Dexman,  Ch.  J.,  in  delivering  the  judgment  of  the 
Oourt,  said  (3  Q.  B.  (S\)'6)  :  ''  We  think  that  the  agreement,  though 
it  recites  the  fact  of  such  a  claim  having  been  made,  afterwards  re- 
fers evfer\'  matter  existing  up  to  the  date  of  the  agreement.  The 
]ecital  merely  indicates  the  motive  of  the  sifbmission;  it  does  not 
limit  the  arbitrator's  power;  and  there  is  nothing  unreasonable  in  refer- 
ring claims  other  than  that  which  formed  the  original  inducement  to 
refer.*' 

AMERICAN   NOTES. 

To  the  effect  that  general  words  in  a  release  may  be  limited  by  particular 
recitals,  see  Seymour  v.  Butler,  8  Iowa,  301;  Lyman  v.  Clark,  9  IMassachusetts, 
235;  Rich  v.  Lord,  IS  Pickering  (Mass.),  322;  .Jackson  v.  SlackJioiise.  1 
Cowen  (N.  Y.),  122:  13  American  Decisions,  511. 

In  Rich  v.  Lord,  supra,  Shaw,  Vh.  J.,  in  deliveriiig  the  opinion  of  the 
Court,  said  :  ••  It  is  now  a  general  rule  in  construing  releases,  especially  where 
the  same  instrument  is  to  be  executed  by  various  persons,  standing  in  various 
relations,  and  iiaving  various  kinds  of  claims  and  demands  against  the  releasee, 
that  general  words,  though  the  most  broad  and  comprehonsive.  are  to  be  lim- 
ited to  particular  demands,  when^  it  manifestly  appears,  by  the  consideration, 
by  the  recital,  by  the  natun-  and  circumstances  of  the  several  demands,  to 
one  or  more  of  whicli  it  is  proposed  to  apply  the  release,  that  it  was  so  intended 
to  be  limited  by  the  parties.  .Vnd  for  tiie  purpose  of  ascertaining  that  intent, 
vvery  part  of  the  instrument  is  to  l)c  considered." 
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Ill  Jiichion  V.  Stnclhotise,  sitpnt,  ;\  release  aoknowledgetl  tiie  receipt  of  '-one- 
dollar  ill  full  of  thf  judgiiuMit  recovered  by  ine  against  the  said  'rhurmaii: 
.  .  .  and.  also,  in  full  of  all  debts,  deuiands,  jndgmeiits,  executions,  and 
accounts  of  \Yliatever  nature,  to  tiiis  date,  either  in  law  or  equity."'  It  was 
hefd  that  the  relejise  discharged  only  the  judgment  sjiecified,  and  iiad  no 
t  urther  effect  beyond  that.  -  When  there  is  a  particular  recital,  and  then 
general  words  follow,  the  general  words  shall  be  qualified  by  the  particular 
recital.'" 

The  rule  is  not  a  hard  and  fast  one,  however.  It  is  a  question  of  con- 
struction, and  if  it  is  clear  from  the  whole  instrument  that  general  demands 
are  not  excepted,  they  will  be  included.  Thus  it  has  been  held  that  general 
words  coming  before  particular  ones  are  not  restricted  by  the  letter.  As 
where  a  husband  released  to  his  ^vife,  "  all  his  right  and  interest  of  every 
kind  and  nature  whatsoever,  and  especially  his  contingent  right  of  dower  and 
homestead."  Cntm  v  Sawyer,  132  Illinois.  413.  So,  in  Ditnhar  v.  Dunhai\ 
"i  Gray  (Mass.),  103,  it  was  held  that  a  release  from  "all  claims,  demands, 
actions,  and  causes  of  action,  which  I  now  have  against  him,  whether  in  my 
own  name,  or  in  the  name  of  other  persons,  held  by  me,  or  owned  by  me,  and 
particularly  from  the  debt  and  costs  in  two  actions  '  (specified)  '  which  are  to 
be  entered  '  neither  party,'  "  was  a  general  release. 

In  any  case,  general  words  are  to  be  taken  most  strongly  against  the  re- 
lessor.     Rowe  V.  Rand,  111  Indiana,  206;  Jackson  v.  Stackhouse,  .fupra. 

Many  cases  illustrating  the  principles  applicable  to  the  construction  of  gen- 
eral words  in  a  release,  are  collected  in  20  Am.  and  Eng.  Encycl.  of  Law,  1st 
ed.  745-746. 
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CASES  IN  22  E.  R.  C. 


22  E.  R.  C.  1,  REX  v.  WHITWELL,  5  T.  R.  85,  2  Revised  Rep.  545. 
Remedy  to  try  right  of  ollice  or  franchise. 

Cited  in  Chambers  v.  Baptist  Educational  Soc.  1  B.  Mon.  215,  holding  chan- 
cery has  no  jurisdiction  to  inquire  into  usurpation  of  misuser  of  powers  by  a 
corporation;  Bayless  v.  Orne,  Freem.  Ch.  (Miss.)  161,  holding  chancery  has  no 
jurisdiction  of  corporations  for  purpose  of  restraining  their  operations;  Mitche- 
son  V.  Harlan,  3  Phila.  385,  16  Phila.  Leg.  Int.  148,  holding  equity  could  not  inter- 
fere to  prevent  the  organization  of  a  corporation  after  letters  patent  of  incorpo- 
ration have  been   issued. 

Cited  in  note  in  7  E.  R.  C.  330,  on  mode  of  trying  title  to  office. 
Basis  for  information  in  nature  of  quo  warranto. 

Cited  in  Lewis  v.  Newark,  74  N.  J.  L.  308,  65  Atl.  1039;  People  ex  rel.  Gil- 
christ V.  Murray,  8  Daly,  347  (dissenting  opinions)  ;  Nichols  v.  MacLean,  101 
N.  Y.  526,  54  Am.  Rep.  730,  5  N.  E.  347;  Board  of  Auditors  v.  Benoit,  20  Mich. 
176,  4  Am.  Rep.  382, — on  when  proceedings  by  quo  warranto  will  not  lie;  State 
ex  rel.  Lochsclimidt  v.  Raisler,  133  Wis.  672,  114  N.  W.  118;  Re  Hammond, 
24  U.  C.  Q.  B.  56;  People  ex  rel.  Taylor  v.  Thompson,  16  Wend.  655, — on  a  user 
or  ])ossession  as  being  necessary  to  authorize  an  information  for  quo  warranto; 
Osgood  v.  Jones,  60  N.  H.  282,  holding  proceedings  in  quo  warranto  to  test 
title  of  office  would  not  lie  until  their  had  been  an  assumption  of  the  office; 
Holmes  v.  Sikes,  113  Ga.  580,  38  S.  E.  978,  holding  judgment  of  ouster  on  in- 
formation in  the  nature  of  quo  warranto  cannot  be  entered  against  one  who 
though  once  an  incumbent  is  not  at  time  exercising  duties  of  or  claiming  title 
to  public  oflice;  Atty.  Gen.  v.  Superior  &  St.  C.  R.  Co.  93  Wis.  604,  67  N.  W. 
1138,  holding  information  in  nature  of  quo  warranto  would  not  lie  against  i- 
corporation  because  it  intends  to  exercise  certain  franchises  which  it  has  not 
exercised;  Com.  v.  McMullin,  3  Pa.  Co.  Ct.  548,  liolding  proceedings  in  quo  war- 
ranto to  try  right  of  school  director  to  hold  office  would  not  lie  where  there 
had  been  no  act  of  user  or  possession  on  his  part;  McLauglilin  v.  Paul,  Rap. 
Jud.  Quebec,  2  C.  S.  163,  holding  quo  warranto  proceedings  would  lie  to  oust 
a  person  elected  a  city  counsellor  and  who  takes  possession  of  tlie  office,  where 
not  qualified  to  hold  such  office. 

Cited  in  Constantineau  De  Facto  Doc.  664,  on  [)ossession  of  office  as  essential 
to  application  for  quo  warranto. 
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|*r<u-»'«'clinj;'*  ••>  t'onipt'I  jissiiinpt  ion  of  ollicf. 

Citotl  in  People  ex  rel.  German  Ins.  Co.  v.  Williams,  145  111.  573,  24  L.R.A. 
4?2.  ;16  Am.  St.  Rep.  514,  33  X.  E.  840,  lioldiiig  inamiamus  would  lie  to  compel 
a  person  elected* to  the  oflicc  of  town  clerk  to  qualify  and  assume  the  duties 
of  tlie  oflice. 

22  E.  R.  C.  4.  REG.  v.  TIDY,  56  J.  P.  050,  Gl  L.  J.  Q.  B.  X.  S.  701,  67  L.  T. 

X.  S.  310  [1S02]  2  Q.  B.  170,  41  Week.  Rep.  128. 
Mode  of  trying  title  to  ofiice. 

Cited  in  note  in  7  E.  R.  C.  330,  on  mode  of  trying  title  to  office. 

22  E.  R.  C.  S.  BRIGHT  v.  XORTH,  16  L.  J.  Ch.  X.  S.  255,  2  Phill.  Ch.  216. 

22  E.  R.  C.  12,  MUXT  v.  SHREWSBURY  &  C.  R.  CO.  13  Beav.  1,  15  Jur.  26, 

20  L.  J.  Ch.  X.  S.  169. 
Equitable  restraint  of  corporate  officers  or   stockholders. 

Cited  in  Hood  v.  Xew  York  &  X.  H.  R.  Co.  22  Conn.  1,  holding  that  stock- 
holder can  prevent  his  fellow  stockholders,  as  can  an  ordinarj'  partner,  from 
transcending  powers  of  charter;  Howe  v.  Deuel,  43  Barb.  504,  holding  that  in- 
junction lies  to  prevent  fraudulent  acts  by  directors  of  corporation,  but  not 
to  prevent  general  business;  Attj'.  Gen.  v.  Great  Eastern  R.  Co.  L.  R.  11  Ch. 
Div.  449,  48  L.  J.  Ch.  X.  S.  428,  40  L.  T.  X.  S.  665,  27  Week.  Rep.  759  (dis- 
senting opinion),  on  equity  as  restraining  directors  of  corporations  from  apply- 
ing funds  to  objects  without  purpose  of  incorporation. 

Distinguished  in  Story  v.  Jersey  City  &  B.  P.  PI.  Road  Co.  16  X'.  J.  Eq.  13, 
84  Am.  Dec.  134,  holding  equity  would  not  restrain  the  officers  and  promoters 
of  a  plank  road  company  from  seeking  the  authority  of  the  legislature  to  change 
the  route  of  the  road. 
—  Of  municipality  against  abuse  of  discretionary  power. 

Cited  in  Davis  v.  X'ew  Y'ork,  1  Duer,  451,  holding  that  if  municipality,  under 
pretense  of  exercising  discretionary  power,  threatens  and   is  about  to  do  what 
is  undeniably   a  gross  abuse   of  power   to   injury   of  public,   injunction   may   be 
granted. 
Ultra  vires. 

Cited  in  Central  R.  Co.  v.  Collins,  40  Ga.  582,  holding  that  railroad  company 
chartered  for  purpose  of  building  railroad  from  Savannah  to  Macon,  is  not  au- 
thorized to  become  stockholder  in  railroad  from  Savannah  to  Bainbridge;  Sus- 
sex R.  Co.  V.  Morris  &  E.  R.  Co.  19  X".  J.  Eq.  13,  on  right  of  corporation  to 
transcend  its  powers;  Stevens  v.  Rutland  &  B.  R.  Co.  29  Vt.  545,  holding  that 
corporation  created  for  purpose  of  constructing  railroad  between  two  points, 
may  be  enjoined  from  using  funds  for  purpose  of  extending  road. 

Cited  in  1  Elliott,  Railr.  2d  ed.  538,  as  to  what  contracts  of  corporation  are 
ultra  vires;    1   Elliott,  Railr.  2d  ed.   533,  on   distinction  between  executed   and 
executory  contracts  as  to  availability  of  defense  of  ultra  vires. 
Scope  of  corporate  authority  as  affecting  stockholder's  liability. 

Cited  in  Holland  v.  State,  15  Fla.  455,  on  a  material  change  in  a  railroad 
charter  as  relieving  subscribers  to  stock  from  payment  of  calls;  Troy  &  R.  R. 
Co.  V.  Kerr,  17  Barb.  581,  holding  a  subscriber  of  stock  in  a  corporation  was 
not  relieved  from  payment  of  calls  by  reason  of  fact  of  reduction  of  capital 
stock  and  the  changing  of  the  terminus  of  the  road  by  shortening  it;   Bank  of 
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China  v.  Morse,  168  N.  Y.  458,  56  L.R.A.  139,  85  Am.  St.  Rep.  676,  61  N.  E. 
774,  on  the  illegality  of  a  call  as  a  defence  to  a  right  to  recover. 

22  E.  R.  C.  21,  EAST  ANGLIAN  R.  CO.  v.  EASTERN  COUNTIES  R.   CO.  11 

C.  B.  775,  16  Jiir.  249,  21  L.  J.  C.  P.  N.  S.  23,  7  Railway  Cas.  150. 
Powers  of  corporations. 

Cited  in  Marbury  v.  Kentucky  Union  Land  Co.  10  C.  C.  A.  393,  22  U.  S.  App. 
267,  62  Fed.  335,  holding  that  land  company  with  power  to  acquire  mining  and 
timber  lands  and  to  take  ore  and  timber  therefrom,  and  to  effect  consolidation 
with  railroad  company,  might  guarantee  bonds  of  railroad  company ;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Ohio  Valley  Improv.  &  Contract  Co.  69  Fed.  431,  holding 
that  under  statutes  of  Indiana  guaranty  of  bonds  of  railroad  company  by  an- 
other railway  company  was  invalid;  Tippecanoe  County  v.  Lafayette,  M.  &  B. 
R.  Co.  50  Ind.  85,  holding  that  a  corporation  has  no  power  except  those  express- 
ly granted  or  necessarily  implied,  and  none  can  be  implied  except  such  as  are 
necessary  to  the  exercise  and  enjoyment  of  those  expressly  granted;  Nims  v.  Mt. 
Hermon  Boys'  School,  160  Mass.  177,  22  L.R.A.  364,  39  Am.  St.  Rep.  467,  35 
N.  E.  776,  holding  that  contract  made  by  corporation  in  excess  of  its  powers, 
while  it  remains  executory  will  not  be  enforced;  St.  Louis  v.  St.  "Louis  Gaslight 
Co.  5  Mo.  App.  484,  holding  that  contract  by  which  corporation  binds  itself 
to  exercise  certain  franchises  committed  to  it  by  state  for  public  purposes  is 
void;  State,  Elizabeth  Library  Asso.  Prosecutor,  v.  Leester,  28  N.  J.  L.  103, 
holding  that  any  right,  power  or  privilege,  not  expressly  granted  or  necessarily 
implied,  is  understood  to  be  prohibited;  Bank  of  China  v.  Morse,  168  N.  Y. 
458,  56  L.R.A.  139,  85  Am.  St.  Rep.  676,  61  N.  E.  774  (affirming  44  App.  Div. 
439),  holding  that  illegality  of  call  for  amount  unpaid  on  stock  of  English 
corporation  may  be  set  up  as  defense  in  action  brought  here  to  recover  amount 
thereof;  Curtis  v.  Leavitt,  15  N.  Y.  29,  holding  that  corporations  are  limited 
to  purposes  of  their  creation;  Gary  v.  Cleveland  &  T.  R.  Co.  29  Barb.  35,  hold- 
ing that  contracts  should  be  palpably  ultra  vires  before  they  are  held  to  be 
void  for  that  reason  at  instance  of  corporation,  as  against  innocent  third  per- 
sons dealing  with  it;  Bath  Gaslight  Co.  v.  Claffy,  151  N.  Y.  24,  36  L.R.A.  664, 
45  N.  E.  390;  Bissell  v.  Michigan  Southern  &  N.  I.  R.  Co.  22  N.  Y.  258,— 
holding  that  contracts  of  corporations,  made  in  excess  of  powers,  but  free  from 
any  other  vice  are  not  illegal  in  sense  of  ex  turpi  causa  etc.;  Tracy  v.  Talmage, 
14  N.  Y.  162,  67  Am.  Dec.  132,  holding  that  corporation  was  liable  for  value 
of  stock  purchased  by  it  although  a  contract  to  give  notes  therefor  was  illegal; 
Ehrraan  v.  Union  Cent.  L.  Ins.  Co.  35  Ohio  St.  324  (dissenting  opinion),  on 
illegality  of  contract  which  is  ultra  vires;  Sabine  Tram  Co.  v.  Bancroft,  16 
Tex.  Civ.  App.  170,  40  S.  W.  837,  holding  that  corporation  is  not  authorized 
to  form  partnersliip  with  individual;  Farmers'  Bank  v.  Burchard,  33  Vt.  34(1, 
holding  that  violation  by  corporation  of  provisions  of  its  charter,  by  reserva- 
tion of  more  than  six  per  cent  interest  does  not  forfeit  contract  or  security,  but 
merely  prevents  recovering  of  excess  of  interest;  Miller  v.  Thompson,  16  U.  C. 
C.  P.  513,  ^lolding  that  contract  for  purchase  of  claims  against  a  corporation, 
and  all  interest  in  the  corporation,  including  charter,  is  valid;  Hammersmith 
R.  Co.  V.  Brand,  1  E.  R.  C.  623,  L.  R.  4  H.  L.  171,  38  L.  J.  Q.  B.  N.  S.  265, 
on  limitations  on  powers  of  statutory  corporations;  Evershcd  v.  London  &  N. 
W.  R.  Co.  L.  R.  3  Q.  B.  Div.  134,  47  L.  J.  Q.  B.  N.  S.  284,  .37  L.  T.  N.  S.  623, 
26  Week.  Rep.  863,  as  first  introducing  the  doctrine  of  ultra  vires  into  the  com- 
mon law. 
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C'itoil  in  notes  in  ."?.")  \j.  cd.  U.  S.  55,  on  what  acts  and  contracts  of  corporation 
are  ultra  vires;  24  L.  ed.  U.  S.  778,  on  implied  powers;  2  E.  R.  (".  "42,  on 
power  to  ratify  assent's  act  as  requisite  of  valid  ratification. 

Cited  in  Ilollinjrswortb.  Contr.  87,  on  restrictions  placed  on  corpmat ion  l)y 
])ower  creating  it;  1  Elliott,  Kailr.  2d  ed.  r)39,  as  to  what  contracts  of  corjjora- 
tion  are  ultra  vires;  1  Elliott,  Kailr.  2d  ed.  520,  on  applicability  of  defense  of 
ultra  vires  to  actions  arising  out  of  contract  only;  Pomeroy,  Spec.  Perf.  2d  ed. 
75.  on  specific  performance  of  ultra  vires  contracts  of  corporations;  2  Beach, 
Contr.  1248,  on  injunction  against  execution  of  ultra  vires  contract  of  corpora- 
tion. 

Distinguished  in  Hatcman  v'.  C.reen,  Ir.  Ry.  2  C.  L.  Kifi,  liolding  it  not  con- 
trary to  public  policy  for  corporation  to  tai-ce  transfer  of  property  with  knowl- 
edge that  it  was  sold  to  transfer  or  with  stipulation  that  it  should  remain 
property  of  vendor  until  paid  for. 

—  Expenditures   to   facilitate  legislation. 

Cited  in  note  in  30  L.R.A.  742,  on  validity  of  contract  for  services  to  procure 
legislation. 

Distinguished  in  Taylor  v.  Chichester  &  M.  R.  Co.  L.  R.  2  Exch.  356,  3G  L.  J. 
Exch.  X.  S.  201,  holding  a  contract  entered  into  by  a  railroad  company  about 
to  petition  Parliament  for  an  extension  act  whereby  in  consideration  tliat  plain- 
tiff withdraw  his  opposition  to  the  bill  they  would  pay  him  a  certain  amount 
as  damages  was  ultra  vires  and  void;  Hawkes  v.  Eastern  Counties  R.  Co.  1 
DeG.  M.  &  G.  737,  20  L.  J.  Ch.  X.  S.  243,  16  Jur.  1051,  7  Railway  Cas.  216, 
liolding  a  contract  entered  into  by  defendant  company  to  purchase  plaintiffs 
land  and  see  that  he  was  able  to  give  title  in  fee  simple  in  consideration  that  he 
withdraw  his  opposition  to  a  bill  in  Parliament  for  power  to  make  a  branch 
line  which  would  cut  plaintiffs  land  in  two  was  enforceable  where  the  power 
conferred  was  so  limited  that  the  defendants  would  not  require  any  of  plain- 
tiffs land. 

—  Powers  of  particular  corporations. 

Cited  in  Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71,  25  L.  ed.  950,  37  Phila. 
Leg.  Int.  185;  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  &  T.  H.  R.  Co.  118  U.  S. 
290,  30  L.  ed.  83,  6  Sup.  Ct.  Rep.  1094,— holding  that  unless  specially  author- 
ized by  charter  railroad  company  cannot  by  lease  or  other  contract  turn  over 
to  another  company  its  road  and  all  its  appurtenances  and  use  of  franchise; 
Talcott  v.  Pine  Grove,  1  Flipp,  3  20,  Fed.  Cas.  Xo.  13,735,  holding  that  railroad 
corporation  is  governmental  agency  for  public  purposes;  Oregon  R.  &  Xav.  Co. 
V.  Oregonian  R.  Co.  130  U.  S.  1,  32  L.  ed.  837,  9  Sup.  Ct.  Rep.  409,  holding  that 
laws  of  Oregon  confer  upon  foreign  corporation  no  right  to  make  lease  of  rail- 
road within  state,  but  only  right  to  construct  or  acquire  and  operate  one  there: 
Pearce  v.  Madison  &  I.  R.  Co.  21  How.  441,  16  L.  ed.  184,  holding  that  where 
two  separate  corporations  were  created  to  make  railroads  they  had  no  right 
to  establish  steamboat  line  to  run  in  connection  with  railroads;  Central  R.  Co. 
V.  Collins,  40  Ga.  582,  holding  tliat  railroad  company  chartered  for  purpose  of 
building  railroad  from  Savannali  to  Macon,  is  not  authorized  to  bicome  stock- 
holder in  railroad  from  Savannah  to  Bainbridge;  Gunn  v.  Central  R.  &  Bkg. 
Co.  74  Ga.  509,  holding  that  a  railroad  corporation  had  no  implied  power  to 
enter  into  a  partnership  with  a  natural  person  to  purchase  and  run  a  steam- 
boat on  one  of  the  rivers  of  the  state;  Hazlehurst  v.  Savannah,  G.  «fe  X.  A.  R. 
Co.  43  Ga.  13,  holding  that  it  is  not  ultra  vires  for  railroad  company  to  contract 
to    issue  to  contractors   for  completion   of   road   preferred    stock    in    company    in 
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payment  of  work  to  be  done;  Davis  v.  Old  Colony  R.  Co.  131  Mass.  258,  41  Am. 
Rep.  221,  holding  that  it  is  beyond  power  of  railroad  corporation  to  guarantee 
payment  of  expenses  of  musical  festival;  Western  Maryland  R.  Co.  v.  Blue 
Ridge  Hotel  Co.  102  Md.  307,  2  L.R.A.(N.S.)  887,  111  Am.  St.  Rep.  362,  62 
Atl.  351,  holding  that  contract  by  which  railway  company,  not  empowered  by 
its  charter  so  to  do,  guarantees  payment  of  interest  and  dividends  on  stock  of 
hotel  company  on  line  is  ultra  vires  and  void;  State  v.  Consolidation  Coal  Co. 
46  Md.  1,  holding  that  railroad  company  could  not  voluntarily  alien  its  fran- 
chise, without  authority  of  legislature;  Troy  &  R.  Co.  v.  Kerr,  17  Barb.  581, 
holding  that  railroad  can  not  lease  its  road  or  give  up  management  of  its  line 
to  another  without  authority  of  legislature;  Berry  v.  Yates,  24  Barb.  199,  hold- 
ing that  authority  given  to  insurance  company  to  reinsure  policies  or  risks 
taken  by  them,  in  other  companies,  does  not  justify  it  in  subscribing  to  stock 
in  such  companies;  Morris  &  E.  R.  Co.  v.  Sussex  R.  Co.  20  N.  J.  Eq.  542, — hold- 
ing that  right  of  railroad  corporations  to  divide  through  fares  and  freight,  on 
authorized  lines  are  contracts  concerning  their  own  authorized  business,  and 
not  objectionable  imless  unconscionable;  Compagnie  De  Villas  v.  Hughes,  11 
Can.  S.  C.  537,  holding  that  purchase  of  lots  by  building  company  and  contracts 
for  erecting  buildings  therein  was  not  ultra  vires;  Re  Nash  Brick  v.  Pottery 
Mfg.  Co.  9  N.  S.  254,  holding  directors  under  an  act  for  incorporation  and 
winding  up  of  joint  stock  companies  have  power  to  mortgage  the  property  to 
disL'harge  obligations  for  which  stockholders  are  liable;  Bateman  v.  Ashton- 
under-Lyne,  27  L.  J.  Exch.  N.  S.  458,  3  Hurlst.  &  N.  323,  6  Week.  Rep.  829, 
holding  it  was  within  the  powers  of  a  water  company  to  petition  Parliament 
for  power  to  enlarge  their  works  and  to  increase  their  capital  where  under 
present  conditions  their  works  and  water  supply  was  insufficient;  Driver  v. 
Kingston  Highway  Board,  24  L.  T.  N.  S.  480,  20  Week.  Rep.  20,  holding  a  high- 
way board  did  not  act  ultra  vires  in  purchasing  materials  and  repairing  roads 
for  the  remainder  of  year  in  parish  after  it  had  under  authority  of  law  with- 
drawn from  such  road  district. 

Cited  in  1  Nellis  Sti'eet  Rys.  2d  ed.  155,  on  validity  of  sale  or  lease  of  street* 
railway  franchise;  2  Beach,  Contr.  1430,  on  guaranty  by  railroad  company  of 
bonds  of  another  company :  1  Elliott,  Railr.  2d  ed.  567,  on  implied  power  of 
railroad  company  to  acquire  real  estate;  1  Elliott,  Railr.  2d  ed.  606,  on  neces- 
sity for  concurrence  of  stockholders  to  lease  of  real  estate  by  railroad  company; 
1  Elliott,  Railr.  2d  ed.  596,  on  power  of  railroad  company  to  lease  real  estate; 
1  Elliott,  Railr.  2d  ed.  670,  as  to  when  ultra  vires  railroad  mortgage  may  be 
made  effective;  4  Dillon,  Mun.  Corp.  5th  ed.  2811,  on  ultra  vires  contracts  of 
municipal  corporations. 

Criticized  in  Atty.   Gen.   v.   Great  Eastern   R.   Co.  L.   R.   11    Ch.   Div.  449,   48 
L.  J.  Ch.  N.  S.  429,  40  L.  T.  N.  S.  265,  27  Week.  Rep.  759,  liolding  the  hire  of 
rolling  stock  by  one  railroad  company  to  another  was  not  ultra  vires. 
Authority  of  officers  to  bind  corporation. 

Cited  in  Ashbury,  etc.  Co.  v.  Riche,  2  E.  R.  C.  304,  44  L.  J,  Exch.  N.  S.  185, 
L.  R.  7  H.  L.  653,  holding  a  contract  made  by  directors  of  a  corporation  upon 
matter  not  included  in  the  memorandum  of  association  is  ultra  vires  and  void; 
Macgregor  v.  Dover  &  D.  R.  Co.  22  L.  J.  Q.  B.  N.  S.  69,  18  Q.  B.  618,  17  Jur. 
21,  7  Railway  Cas.  227,  holding  an  agreement  by  a  person  interested  in  a  cor- 
poration that  if  plaintiff  would  present  a  bill  in  Parliament  to  procure  the  au- 
thorization of  a  railroad  corporation  in  which  defendant  was  interested  would 
insure  them  against  loss,  was  illegal  and  against  public  policy. 
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l*rfsuinptlon   of  notice  of  corporate  iMJWcrs. 

Citod   in   HriHiktiolil  v.  Now   Brunswick  .S:  C.  R.  &  Land  Co.   Ki  N.  B.  400,  on 
corporation  as  i»rcsunuHl  to  have  notice  of  the  terms  under  wiiieli  a   transfer  of 
pro|>erty   to  anotlier  corporation   was  made. 
Kiy^lu   of  stockholder  to  prevent   transcending  powers  of  charter. 

(.  ited  in  Hood  v.  New  York  &  N.  IL  R.  Co.  22  Conn.  1,  on  the  point  that  a 
stockhoKler  can  prevent  his  fellow  stockholders  from  transcending  the  powers 
of  the  charter. 

Rights    of    one    contracting    witli    corporation    witli    notice    of    iniproper 
purpose. 

Cited  in  James  v.  Cincinnati,  H.  &  D.  R.  Co.  2  Disney  (Ohio)  201,  holdinj,' 
that  one  contracting  with  corporation  who  knows  that  improper  purpose  is  in 
view  cannot  recover. 

Liability  for  acts  of  independent  contractor  wliere   injuries  result  from 
nonperformance  of  absolute   duties  of  employer. 

Cited  in  note  in  G6  L.R.A.  142,  on  liability  for  acts  of  independent  contractor 
where  injuries  result  from  nonperformance  of  absolute  duties  of  employer. 
Estoppel  of  corporation  to  set  up  plea  of  ultra  vires. 

Cited  in  note  in  20  L.R.A.  765,  on  estoppel  of  corporation  to  set  up  plea  of 
ultra  vires. 

22  E.  R.  C.  29,  BURKE  v.  LECHMERE,  40  L.  J.  Q.  B.  N.  S.  98,  L.  R.  6  Q.  B. 

297,  19  Week.  Rep.  565. 
Liability  of  stock  subscribers. 

Cited  in  note  in  47  L.R.A.  262,  on  effect  of  transfer  of  stock  upon  liability 
for  unpaid  subscription. 

Distinguished  in  Re  London  Speaker  Printing  Co.  16  Ont!  App.  Rep.  508, 
holding  a  person  signing  a  subscription  for  stock  in  a  company  to  be  organized 
was  not  liable  for  the  number  of  shares  subscribed  on  the  formation  of  the  com- 
pany he  not  being  named  as  a  corporator  in  the  Letters  Patent,  although 
entered  in  books  as  shareholders;  Portal  v.  Enimens,  L.  R.  1  C.  P.  Div.  201, 
46  L.  J.  C.  P.  NT.  S.  179,  35  L.  T.  N.  S.  882,  25  Week.  Rep.  235,  holding  defend- 
ant named  in  the  act  of  organization  as  a  director  was  a  share  holder  although 
no  register  of  shareholders  was  ever  created,  no  shares  were  allotted  and  no 
meeting  of  the  company  held. 

22  E.  R.  C.  42,  TAYLOR  v.  CHICHESTER  &  M.  R.  CO.  39  L.  J.  Exch.  N.  S. 
217,  L.  R.  4  H.  L.  628,  23  L.  T.  N.  S.  657,  reversing  the  decision  of  the 
Exchequer  Chamber,  reported  in  L.  R.  2  Exch.  356,  16  Week.  Rep.  147, 
which  reverses  the  decision  of  the  Court  of  Exchequer,  reported  in  14  L.  T. 
N".  S.  437-440,  4  Hurlst.  &  C.  409. 
Powers  of  corporations. 

Cited  in  Atty.-Gen.  v.  Great  Eastern  R.  Co.  L.  R.  11  Ch.  Div.  449,  48  L.  J. 
Ch.  X.  S.  429,  40  L.  T.  N.  S.  265,  37  Week.  Rep.  757  (dissenting  opinion),  on 
act  of  corporation  applying  funds  to  a  purpose  not  authorized  by  act  creating 
as  being  ultra  vires;  Montclair  Military  Academy  v.  North  Jersey  Street  R. 
Co.  65  N.  J.  L.  328,  47  Atl.  890,  holding  an  agreement  by  railroad  to  sell 
plaintiff  a  certain  amount  of  stock  and  bonds  in  return  for  its  necessary  con- 
sent to  the  construction  of  a  street  railroad  in  front  of  its  property  was  not 
illegal  or  void. 
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Distinguished  in  Guest  v.  Poole  &  B.  E.  Co.  L.  R.  5  C.  P.  553,  39  L.  J.  C.  P. 
N.  S.  329,  22  L.  T.  N.  S.  589,  18  Week.  Rep.  836,  holding  proceedings  by  a  rail- 
road company  treating  for  the  purchase  of  land  was  not  ultra  vires. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Wood  v.  Ontario  &  Q. 
R.  Co.  24  U.  C.  C.  P.  334,  on  the  contractual  rights  of  corporations  generally; 
Exchange  Bank  v.  Fletcher,  19  Can.  S.  C.  278,  holding  the  prohibition  of  bank 
advancing  money  on  shares  of  another  bank  as  security  did  not  render  act  of 
bank  ultra  vires;  Davis  v.  Old  Colony  R.  Co.  131  Mass.  258,  41  Am.  Rep.  221, 
holding  a  railroad  company's  guaranty  of  a  public  musical  festival  was  ultra 
vires  and  void  although  there  was  a  reasonable  expectancy  of  pecuniary  benefit 
to  the  guarantors;  Hovey  v.  Whiting,  14  Can.  S.  C.  515  (affirming  13  Ont.  App. 
7 ) ,  holding  an  assignment  by  directors  of  a  corporation  of  the  property  of  a  cor- 
poration^ to  trustees  for  the  benefit  of  creditors  was  not  ultra  vires. 

The  decision  of  the  Exchequer  Chamber  was  distinguished  in  Mepougall  v. 
Covert,  18  U.  C.  C.  P.  119,  holding  a  contract  made  by  defendants,  directors  of 
a  railroad  at  a  time  when  it  was  insolvent  and  in  their  hands  as  principal  bond- 
holders, to  carry  plaintiff's  lumber  at  an  agreed  price  was  valid  and  damages 
were  recoverable  for  a  failure  to  perform.  . 

—  Limitations  on  power  to  contract. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Ryan  v.  Lockhart,  14 
N.  B.  127;  Carleton  Branch  R.  Co.  v.  Grand  Southern  R.  Co.  21  N.  B.  338; 
Riche  v.  Ashbury  Railway  Carriage  &  Iron  Co.  L.  R.  9  Exch.  224;  St.  Stephen 
Branch  R.  Co.  v.  Black,  13  N.  B.  139, — on  a  corporation  as  having  the  power  to 
make  any  contract  not  expressly  or  impliedly  prohibited  by  its  franchise. 
Corporate  agreement   made   in   anticipation   of  authority. 

Cited  in  New  Haven  &  N.  Co.  v.  Hayden,  107  Mass.  525,  on  an  agreement  by 
a  corporation  before  the  passage  of  an  act  authorizing,  as  being  valid  and 
enforcible  after  the  passage  of  such  act. 

The  decision  of  the  Exchequer  Chamber  was  distinguished  in  Morris  &  E.  R. 
Co.  V.  Sussex  R.  Co.  20  N.  J.  Eq.  542,  holding  a  contract  by  one  railroad  with 
another  for  rates  of  freight  and  fare  over  extensions  not  avithorized  at  the  time 
of  the  contract  were  illegal  and  void. 
"Ultra  vires." 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504;  Kerker  v.  Bocher,  20  Okla.  729,  95  Pac. 
981 ;  Williams  v.  Western  U.  Teleg.  Co.  16  Jones  &  S.  349, — on  meaning  of 
ultra  vires;  Chaffee  v.  Rutland  R.  Co.  55  Vt.  110,  referring  to  the  improper 
use  of  the  term  ultra  vires;  Stewart  v.  Erie  &  W.  Transp.  Co.  17  Minn.  372, 
Gil.  348,  holding  that  acts  ultra  vires  of  corporation  are  illegal. 
Ultra  vires  as  a   defence. 

Cited  in  Driver  v.  Kingston  Highway  Board,  24  L.  T.  N.  S.  480,  20  Week. 
Rep.  20,  holding  the  defendant  body  continuing  the  repairing  of  roads  in  a 
parish  after  such  parish  was  no  longer  a  part  of  its  territory  could  not  in  action 
by  plaintiff  for  materials  furnished  set  up  that  such  act  was  ultra  vires. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Hoyt  v.  Quicksilver  Min. 
Co.  78  N.  Y.  159,  on  right  of  stockholders  to  set  up  ultra  vires  as  a  defense; 
St.  Louis  V.  St.  Louis  Gaslight  Co.  5  Mo.  App.  484,  holding  a  city  might  set  up 
ultra  vires  as  a  defense  to  a  contract  witli  a  gas  company  providing  for  tlie  dis- 
missal of  a  suit  for  specific  performance  of  contract  to  convey  plant  to  city 
and  to  release  certain  rights;  Clarke  v.  Sarnia  Street  R.  Co.  42  U.  C.  Q.  B. 
39,  holding  defendants  could  not  set  up  ultra  vires  as  a  defense  to  a  contract 
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of  wliicli  tlu-y  liad  rocoivi'd  tlio  bonotits;  Wliitiiig  v.  llovoy,  i:!  Out.  App.  Rep. 
7.  holding  that  tliird  parties  who  purchased  goods  of  corporation  oduhl  not 
refuse  to  pay  for  same  because  sah^  was  ultra  vires;  Radford  v.  .Meriluinta 
Bank.  '^  Out.  r)2!l,  holding  a  bank  prohibited  by  statute  from  buying  and  selling 
goods  was  not  liable  for  a  breach  of  warranty  on  a  sale  of  a  horse-power  ma- 
chine. 
Est«>ppel  to  set   up  jiloa  of  ultra  vires. 

Cited  in  note  in  20  L.R.A.  705,  on  estoppel  of  corporation  to  set  up  plea  of 
ultra  vires. 
Waiver  of  want  of  power  in  corporation. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Tone  v.  Columbus,  30  Ohio 
St.  2S1,  48  Am.   Rep.   438,   holding  that  want  of  power   in  corporation   may  be 
waived,  or  estoppel  may  arise  from  failure  to  assert  it  at  proper  time* 
Duties  ot  directors  of  corporation   toward   corporation. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Kelly  v.  Fahrney,  145 
111.  App.  80,  holding  that  there  is  no  duty  on  part  of  directors  of  corporation 
to  use  individual  pecuniary  means  to  assist  corporation ;  Hiscock  v.  Lacy,  9 
Misc.  i578,  30  X.  Y.  Supp.  860,  on  the  directors  of  a  private  corporation  as  being 
chargeable  as  trustees;  Bosworth  v.  Allen,  168  N.  Y.  157,  55  L.R.A.  751,  85 
Am.  St.  Rep.  667,  61  N.  E.  163,  holding  directors  accountable  as  trustees  in 
equity  in  an  action  to  recover  property  lost  and  damaged  as  a  result  of  their 
conspiracy  to  wreck  the  corporation. 
Corporation  as  trustee  for  shareholders. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Ervin  v.  Oregon  R.  & 
Xav.  Co.  23  Blatchf.  517,  27  Fed.  625,  holding  minority  shareholders  in  a  corpo- 
ration who  by  a  pretended  dissolution  of  the  corporation  were  excluded  from  a 
new  corporation  composed  of  the  majority  members  had  an  equitable  lien  to  the 
extent  of  the  money  they  had  been  deprived  of  by  the  sale  of  the  property  of 
the  old  corporation. 

Validity  of  contract  which  may  be  perfoi-nied  with   or  without   violation 
of  law. 

Cited  in  Gaston  v.  Gordon,  208  Mass.  265,  94  X.  E.  307,  holding  that  contract 
in   writing   which   reasonably   can    be   performed   in    such   way   as   to   violate   no 
law  will  not  be  held  to  be  invalid  because  it  can  be  performed  in  such  way  as 
to  commit  criminal  offense. 
Conveyance  in  fee  by  life  tenant. 

Cited  in  Young  v.  Midland  R.  Co.  19  Ont.  App.  Rep.  265,  on  the  eflect  of  a 
conveyance  in  fee  of  right  of  way  by  a  tenant  for  life. 

Rights    of   tenants   and   reversioners   of   property    taken    by    eminent    do- 
main. 

Cited  ii.  note  in  21  L.R.A.  221,  on  rights  of  tenants  and  reversioners  of  proj> 
erty  taken  by  eminent  domain. 

22  E.  R.  C.  59,  STORER  v.  GREAT  WESTERX  R.  CO.   12  L.  J.  Ch.  X.  S.  65, 

3  Railway  Cas.  106,  2  Younge  &  C.  Ch.  Cas.  48. 
Specific  relief  in  equity. 

Cited  in  Port  Clinton  R.  Co.  v.  Cleveland  &  T.  R.  Co.  13  Ohio  St.  544;  Mc- 
Curley  v.  McCurley,  61  Md.  406, — on  right  to  specific  relief  in  equity.  Kentucky 
River  Xav.  Co.  v.  Com.  13  Bush,  435,  holding  equity  would  resume  a  lease  of 
river   improvements  by  state  to   defendants,  who  were  insolvent  and   unable  to 
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repair;  Com.  v.  Pittsburgh  &  C.  R.  Co.  24  Pa.  159,  62  Am.  Dec.  372;  St.  Louis 
R.  Co.  V.  Northwestern  St.  Louis  R.  Co.  69  Mo.  65, — holding  that  injunction 
will  issue  to  prevent  invasion  of  right  secured  by  statute  without  proof  of  dam- 
age; Rossin  V.  Joslin,  7  Grant,  Ch,  (U.  C.)  198,  construing  covenant  in  lease  to 
"furnish  hotel"  as  continuing  covenant,  and  preventing  lessee  from  removing 
furniture  during  term. 

Cited  in  note  in  20  L.R.A.  168,  on  power  to  grant  mandatory  injunctions. 
—  Specific  performance. 

Cited  in  Oregonian  R.  Co.  v.  Oregon  R.  &  Nav.  Co.  37  Fed.  733,  holding  that 
as  general  rule  court  of  equity  will  not  enforce  performance  of  contract  to  con- 
struct or  repair  railroad;  Beck  v.  Allison,  4  Daly,  421,  holding  that  covenant 
in  lease  to  repair  will,  in  proper  case,  be  specifically  enforced  in  equity;  John- 
son V.  Ohio  River  R.  Co.  61  W.  Va.  141,  56  S.  E.  200,  on  jurisdiction  of  equity 
to  decree  specific  performance  of  a  contract;  Kingston  v.  Kingston,  P.  &  C. 
Electric  R.  Co.  25  Ont.  App.  Rep.  462  (dissenting  opinion)  ;  Bettridge  v.  Great 
Western  R.  Co.  3  U.  C.  Err.  &  App.  58  (dissenting  opinion)  ;  Bickford  v.  Chat- 
ham, 16  Can.  S.  C.  235, — on  when  equity  will  decree  the  specific  performance 
of  a  contract;  Burn  v.  Strong,  14  Grant,  Ch.  (U.  C.)  651,  on  indefiniteness 
of  as  grounds  for  refusing  the  specific  performance  of  a  contract ;  Adams  v. 
Messinger,  147  Mass.  185,  9  Am.  St.  Rep.  679,  17  N.  E.  491,  holding  specific 
performance  of  an  agreement  by  the  owner  of  a  patent  to  furnish  and  deliver 
the  patented  article  might  be  enforced;  Stuyvesant  v.  New  York,  11  Paige,  414, 
holding  city  accepting  a  conveyance  of  land  for  the  purpose  of  a  public  square 
e.xclusively,  might  be  compelled  in  equity  to  so  maintain  the  square;  Prospect 
Park  &  C.  I.  R.  Co.  v.  Coney  Island  &  B.  R.  Co.  144  N.  Y.  152,  26  L.R.A.  610, 
39  N.  E.  17,  holding  the  defendant  under  a  contract  to  own  horse  cars  on  a 
line  of  plaintiff's  for  a  certain  numl)er  of  years,  with  a  provision  that  if  de- 
fendant should  use  steam  either  party  might  terminate,  could  be  compelled  to 
continue  to  run  the  cars  although  it  had  adopted  a'  system  of  electricity  to 
operate  cars;  Grubb  v.  Starkey,  90  Va.  831,  20  S.  E.  784,  holding  equity  would 
compel  the  specific  performance  of  a  contract  to  lay  a  pipe  from  a  spring  to 
plaintiff's  land  where  defendant's  use  of  water  of  stream  flowing  across  land 
of  both  parties  rendered  it  unfit  for  the  use  of  complainant's  stock;  Colton 
V.  Rookledge,  19  Grant,  Ch.  (U.  C.)  121,  holding  equity  would  compel  the 
specific  performance  of  a  contract  on  the  part  of  defendants  to  take  a  lease  of 
a  building  which  complainants  had  erected  for  the  particular  use  of  defendants 
and  imder  their  supervision  at  great  expense;  Ryan  v.  Lockhart,  14  N.  B.  127, 
holding  equity  would  compel  the  specific  performance  of  a  covenant  to  keep 
a  bridge  in  repair  where  defendants  took  the  property  with  knowledge  of  the 
existence  of  the  covenant;  Ledyard  v.  McLean,  10  Grant,  Ch.  (U.  C.)  139,  to 
the  point  that  if  party  cannot  be  recompensed  except  by  performance  of  agree- 
ment specific  performance  will  be  decreed;  Cooke  v.  Chilcott,  L.  R.  3  Ch.  Div. 
694,  34  L.  T.  N.  S.  207,  holding  defendant  who  on  the  purchase  of  a  piece  of 
land  from  complainant  covenanted  to  erect  a  pump  and  reservoir  and  to  fur- 
nish water  to  houses  built  on  vendor's  land  might  be  enjoined  from  leaving 
such  contract  unperformed ;  Southern  Exp.  Co.  v.  Western  North  Carolina  R. 
Co.  99  U.  S.  191,  25  L.  cd.  319,  holding  the  receiver  of  a  railroad  company 
could  Tiot  be  compelled  to  perform  a  contract  made  by  company  to  transj)ort 
persons  and  property;  Schmidtz  v.  Louisville  &  N.  R.  Co.  101  Ky.  441,  38  L.R.A. 
809,  41  S.  W.  1015,  holding  defendant  company  having  purchased  the  property 
of  another  road  including  a  lease  of  a  third  road   which   it  elected  to  operate 
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uiulrr  ttTins   of   lease  would  be  compelled   to   operate  the  tliird   road   in   accord- 
ance with  terms  of  the  lease. 

Cited  in  note  in  6  Eng.  Kul.  Cas.  GG7,  on  refusal  to  enforce  specific  perform- 
ance of  contract,  the  execution  of  which  the  court  cannot  superintend. 

Cited  in  Ponicroy,  Spec.  Perf.  2d  cd.  28,  30,  on  extent  and  limitations  of  right 
to  specific  performance  of  contracts  for  building  and  construction;  Pomeroy, 
Spec.  Perf.  2d  ed.  263,  on  time  to  which  hardship  of  remedy  by  specific  per- 
formance must  be  referred;  2  Beach,  Contr.  1097,  on  jurisdiction  to  enforce 
specific  performance  of  contract;  2  Beacii,  Contr.  1101,  on  specific  enforcement 
of  contract  which  requires  building  to  be  done. 

Distinguished  in  Greenhill  v.  Isle  of  Wight  R.  Co.  23  L.  T.  N.  S.  885,  19 
Week.  Rep.  345,  holding  equity  would  not  compel  the  specific  performance  on 
the  part  of  a  railroad  of  a  contract  to  employ  a  contractor  to  construct  a  line 
of  road;  Ross  v.  Union  P.  R.  Co.  Woolw.  26,  Fed.  Cas.  No.  12,080,  refusing  to 
compel  the  specific  performance  of  a  contract  to  build  a  railroad;  Home  Dist. 
Mut.  Ins.  Co.  V.  Thompson,  1  U.  C.  Err.  &  App.  247,  holding  where  an  insur- 
ance company  under  a  covenant  in  case  of  loss  to  pay  the  damages  or  rebuild, 
commenced  to  rebuild,  equity  would  not  decree  that  they  rebuild  a  house  exactly 
corresponding  with  the  one  destroj-ed. 
—  Specific  performance  of  railways  agreement  for  accommodation  works. 

Cited  in  Gloe  v.  Chicago,  R.  I.  &  P.  R.  Co.  65  Neb.  680,  91  N.  W.  547,  hold- 
ing equity  would  decree  the  specific  agreement  by  railroad  to  maintain  under- 
track  crossings  where  the  plaintiff  conveyed  the  land  with  such  agreement  as 
part  consideration;  Lawrence  v.  Saratoga  Lake  R.  Co.  36  Hun,  467,  holding 
where  plaintiff'  conveyed  land  under  an  agreement  that  railroad  would  construct 
a  bridge  at  a  certain  point  and  stop  at  a  certain  station  such  agreement  might 
be  specifically  enforced  in  equity;  Murray  v.  Northwestern  R.  Co.  64  S.  C.  520, 
42  S.  E.  617,  holding  equity  Avould  decree  the  specific  performance  of  a  cove- 
nant in  a  deed  to  a  railroad  company  to  erect  and  maintain  a  freight  and  pas- 
senger depot,  where  such  covenant  is  part  of  the  consideration  of  the  deed; 
Moundsville  v.  Ohio  River  R.  Co.  37  W.  Va.  92,  20  L.R.A.  161,  16  S.  E.  514, 
holding  equity  would  compel  a  railroad  company  granted  a  license  to  maintain 
its  road  along  a  street  to  perform  its  contract  to  maintain  the  street;  Wilson 
v.  Furness  R.  Co.  L.  R.  9  Eq.  28,  39  L.  J.  Ch.  N.  S.  19,  21  L.  T.  N.  S.  416,  553, 
18  Week.  Rep.  89,  holding  equity  would  compel  the  performance  of  an  agree- 
ment on  the  part  of  a  railroad  to  construct  certain  roadways  and  a  wharf  where 
made  in  consideration  of  complainants  obtaining  from  the  admiralty  a  waiver 
of  an  obligation  imposed  upon  the  railroad  by  the  authorizing  act;  Greene  v. 
West  Cheshire  R.  Co.  L.  R.  13  Eq.  44,  41  L.  J.  Ch.  N.  S.  17,  25  L.  T.  N.  S.  409, 
20  Week.  Rep.  54,  holding  an  agreement  by  railroad  in  consideration  tliat  com- 
plainant withdraw  his  opposition  to  a  bill  in  Parliament  to  construct  a  siding 
at  their  expense  for  plaintiff's  benefit  was  enforceable  in  equity;  Speer  v.  Erie 
R.  Co.  68  N.  J.  Eq.  615,  60  Atl.  197,  holding  equity  would  not  decree  the  specific 
performance  of  a  covenant  to  maintain  a  grade  crossing  where  its  maintenance 
had  become  impossible  because  of  statutory  requirements. 

Distinguished  in  Whittemore  v.  New  York,  N.  H.  &  H.  R.  Co.  174  Mass.  363, 
54  N.  E.  867,  holding  equity  would  not  compel  defendants  to  maintain  a  spur 
track  erected  by  defendants  on  their  premises  for  benefit  of  plaintiff  which  was 
of  a  temporary  nature,  it  being  necessary  to  remove  because  to  comply  with  a 
statute  subsequently  passed;  Dickson  v.  Covert,  17  Grant,  Ch.  (U.  C.)  321, 
holding  equity  would  not  decree  the  specific  performance  of  a   contract  on  the 
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part  of  a  railroad  in  return  for  the  privilege  of  ci'ossing  complainant's  property, 
to  pay  a  specific  yearly  sum  and  carry  flour  for  him  at  a  certain  favorable  rate. 
liight.s  of  riparian  owners. 

Cited  in  Dickson  v.  Burnham,  14  Grant,  Ch.    (U.  C.)    594,  holding  that  works 
of    riparian   owner   should    be   sufficient   to   prevent   damages   to   other    riparian 
owners. 
Consent   as   a  valid   consideration. 

Cited  in  Montclair  Military  Academy  v.  North  Jersey  Street  R.  Co.  65  N. 
J.  L.  328,  47  Atl.  890,  holding  an  agreement  by  a  railroad  to  sell  stock  and 
bonds  to  plaintiff  if  he  would  give  his  necessary  consent  to  the  construction  of 
a  street  railway  was  not  illegal  or  void. 

22  E.  R.  C.  64,  ATTY.  GEN.  v.  MID-KENT  R.  CO.  L.  R.  3  Ch.  100,  16  Week. 

Rep.  258. 
Specific  relief  in  equity. 

Cited  in  State  v.  Boston  &  M.  R.  Co.  75  N.  H.  327,  74  Atl.  542;  State  ex  rel. 
nines  v.  Scott  County  Macadamized  Road  Co.  207  Mo.  54,  105  S.  W.  752,  13 
Ann  Cas.  656, — holding  that  proceeding  by  injunction  by  prosecuting  attorney 
ill  name  of  state  to  restrain  corporation  whose  charter  has  expressed  from 
maintaining  public  nuisance,  is  proper  remedy;  Stockton  v.  American  Tobacco 
Co.  oo  N.  J.  Eq.  352,  36  Atl.  971,  holding  that  court  of  equity  does  not  possess 
power  to  restrain  corporation,  from  performing  acts  within  its  corporate  power, 
merely  because  some  of  steps  taken  in  organizing  company  may  have  been  ir- 
regular; Atty.  Gen.  v.  International  Bridge  Co.  22  Grant,  Ch.  (U.  C.)  298, 
on  jurisdiction  of  equity  to  compel  corporation  to  do  work  in  accordance  with 
provisions  of  act  authorizing  the  undertaking;  Ryan  v.  Lockhart,  14  N.  B 
127,  holding  equity  would  compel  the  specific  performance  of  a  covenant  to  keep 
a  bridge  in  repair  where  defendants  took  the  property  with  knowledge  of  the 
existence  of  the  covenants;  Kingston  v.  Kingston,  P.  &  C.  Electric  R.  Co.  25 
Ont.  App.  Rep.  462  (dissenting  opinion),  on  right  to  mandatory  injunction  to 
compel  public  service  corporation  to  perform  its  duty. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  29,  on  extent  and  limitations  of  right  to 
specific  performance  of  contracts  for  building  and  construction. 

Distinguished  in  St.  Thomas  v.  Credit  Valley  R.  Co.  12  Ont.  App.  Rep.  273, 
holding  equity  would  not  compel  defendants  to  run  their  trains  to  a  certain 
])oint  on  a  connecting  line  after  the  refusal  of  such  connecting  line  to  longer 
allow  the  defendant  the  privilege  of  running  trains  over  its  line  to  such  point. 
—  Restraint  of  acts  nltra  vires  or  impairing  public  rights. 

Cited  in  Atty.  Gen.  v.  New  York,  N.  H.  &  H.  R.  Co.  197  Mass.  194,  83  N.  E. 
408,  on  jurisdiction  of  equity  to  restrain  corporations  from  transacting  unau- 
thorized business:  Atty.  Gen.  v.  Jamacia  Pond  Aqueduct  Corp.  133  Mass.  361, 
holding  an  information  would  lie  against  a  quasi  public  corporation  doing  ultra 
vires  and  illegal  acts  which  have  the  effect  of  impairing  rights  of  public  in  a 
pond  by  lowering  the  level  thereof:  State  ex  rel.  .lump  v.  Louisiana.  Bowling 
Green  Ashley  Gravel  Road  Co.  11(1  Mo.  App.  175,  92  S.  W.  153,  holding  equity 
would  enjoin  defendant  comi)any  who  had  taken  possession  of  the  road  of  an- 
other company  whose  franchise  had  expired  and  exacted  tolls  from  such  unlaw- 
ful obstruction  of  the  road;  State  ex  rel.  Circuit  Attorney  v.  County  Ct.  51 
Mo.  350,  11  Am.  Rep.  454,  holding  that  state  has  right  to  restrain  all  corpora- 
tions from  abuse  of  powers  granted  or  from  exercising  those  not  granted*;  Atty. 
Gen.  V.  Chicago  &  N.  W.  R.  Co.  35  Wis.  425,  holding  that  attorney  general  has 
Notes  on  E.  R.  C. — 134. 
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his  »'K'i-tion  to  procood  against  licfcndatit  i-umjKuiifs  for  tlioir  alleged  violations 
of  logal  duty,  I'itiuT  by  injunction  or  by  quo  warranto;  Toledo,  A.  A.  &  N.  M. 
R.  Co.  V.  Pennsylvania  Co.  19  L.R.A.  387,  5  Inters.  Com.  Rep.  522,  54  Fed.  730, 
holding  an  injunction  would  lie  against  the  oHiecrs  of  a  labor  union  to  prevent 
tiieni  from  enforcing  a  rule  making  it  an  oil'ense  for  members  of  the  order  to 
handle  cars  from  another  company  where  such  refusal  constitutes  a  violation 
of  the  Interstate  Commerce  Act. 

Cited  in  1  Elliott,  Railr.  2d  ed.  542,  on  nonenforceability  by  injunction  of 
ultra  vires  contract  of  railroad  company;  1  Elliott,  Railr.  2d  ed.  644,  on  in- 
junction  against  unauthorized   lease  by   railroad  company. 

Distinguislied  in  Atty.  Gen.  v.  Tudor  Ice  Co.  104  :Mass.  239,  6  Am.  Rep.  227, 
holding  equity  had  no  jurisdiction  of  an  information  by  an  attorney  general  to 
prevent  defendants  from  cutting  ice  where  no  public  or  private  right  injured, 
the  only  objection  being  that  tiie  acts  were  not  authorized  by  the  act  of  incorpo- 
ration; State  ex  rel.  Circuit  Atty.  v,  Uhrig,  14  Mo.  App.  413,  holding  equity 
would  not  on  an  information  by  a  circuit  attorney  restrain  the  keeping  of  an 
unlicensed  dram-shop,  although  a  nuisance;  Cowling  v.  Pontypool,  C.  &  N.  R. 
Co.  L.  R.  18  Eq.  714,  43  L.  J.  Ch.  N.  S.  761,  holding  a  railroad  company  taking 
land  in  excess  of  its  powers  would  not  be  restrained  by  injunction  where  the 
quantity  and  value  of  the  excess  was  small. 
Proper  oilicial  to  sue  for  the  public. 

Cited  in  Atty.  Gen.  v.  Williams  (Knowlton  v.  Williams)  174  Mass.  476,  47 
L.R.A.  314,  55  N.  E.  77,  holding  an  information  by  the  attorney  general  the 
proper  procedure  for  remedy  the  violation  of  a  statute  relating  to  the  height 
of  buildings;  Atty.  Gen.  v.  Toronto  Street  R.  Co.  14  Grant,  Ch.  (U.  C.)  673, 
holding  an  information  by  the  attorney  general  was  proper  to  enforce  the  per- 
formance of  requirements  of  an  act  authorizing  the  construction  of  a  street 
railway. 

Distinguished   in   Hamilton   v.   Hamilton    Street   R.   W.    Co.    10   Ont.    L.   Rep. 
594,  holding  plaintiff  n\ight  without  the  aid  of  the  attorney  general  maintain 
an  action  for  a  mandatory  injunction  to  compel  the  performance  on  the  part  of 
defendants  to  sell  ''workingmen's  tickets"  during  certain  hours. 
Consent  as  valid  consideration. 

Cited  in  Montclair  Military  Academy  v.  North  Jersey  Street  R.  Co.  65  N. 
J.  L.  328,  47  Atl.  890,  holding  an  agreement  by  a  railroad  to  sell  stock  and 
bonds  to  plaintiff  if  he  would  give  his  consent  to  the  construction  of  a  street 
railway  on  a  street  fronting  on  property  where  such  consent  necessary  to  its 
construction  was  not  illegal  and  void. 
Convenience  as  opposed  to  legal  duty. 

Cited  in  State  ex  rel.  Evens  v.  Lubke,  15  Mo.  App.  152.  on  question  of  con- 
venience as  not  considered  by  courts  in  disregard  of  positive  law. 

22  E.  R.  C.  71,  REX  v.  PEASE,  4  Barn.  &  Ad.  30,  2  L.  J.  Mag.  Cas.  N.  S.  26, 

1  Nev.  &  M.  690,  38  Revised  Rep.  207. 
Xuisance  as   affected  by  statutory   authorization   thereof. 

Cited  in  Atty.  Gen.  ex  rel.  Easton  v.  New  York  &  L.  B.  R.  Co.  24  X.  J.  Eq. 
49;  State  v.  Barnes,  20  R.  I.  525,  40  Atl.  374;  Renaud  v.  Great  Western  R.  Co. 
12  U.  C.  Q.  B.  408;  Hinchman  v.  Paterson  Horse  R.  Co.  17  N.  J.  Eq.  75,  86  Am. 
Dec.  252, — on  a  work  authorized  by  law  as  not  being  a  nuisance;  Stewart  v. 
Davis,  18  Ind.  74,  holding  a  railroad  embankment  constructed  under  authority  of 
law  and  in  a  careful  and  skillful  manner,  not  a  nuisance  which  will  be  abated; 
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McMillan  v.  Southwest  Boom  Co.  17  N.  B.  715,  holding  that  boom  erected  under 
authority  of  statute  by  incorporated  company  was  not  public  nuisance;  Essou 
V.  M'IMaster,  3  N.  B.  501,  on  obstructions  placed  in  river  by  authority  of  law 
as  not  constituting  nuisances;  Sawyer  v.  Davis,  136  Mass.  239,  49  Am.  Rep.  27, 
holding  complainant  might  have  an  injunction  restraining  him  from  ringing  a 
bell  at  a  certain  hour  in  the  morning  modified  where  subsequently  legislature 
authorized  such  ringing  of  bells  and  the  selectmen  of  the  town  in  accordance  with 
the  statute  authorized  him  to  do  so;  Reg.  v.  Meyers,  3  U.  C.  C.  P.  305,  to  the 
point  that  dams  erected  in  river  under  statutory  authority,  though  creating 
partial  hindrance  to  other  rise  of  stream  would  not  be  abated;  London,  B.  & 
S.  C.  R.  Co.  V.  Truman,  22  E,  R.  C.  80,  L.  R.  11  App.  Cas.  45,  55  L.  J.  Ch. 
NT.  S.  3.54,  54  L.  T.  N.  S.  250,  34  Week.  Rep.  657,  holding  defendant  company 
authorized  to  purchase  land  to  care  for  stock  carried  by  them  could  not  be  en- 
joined from  maintaining  a  yard  near  their  station  which  was  obnoxious  to  dwell- 
ers in  the  immediate  vicinity. 

Cited  in  note  in  16  Eng.  Rul.  Cas.  583,  on  local  or  statutory  authority  as 
justification  for  a  nuisance. 

Cited  in  Joyce,  Nuis.  108,  on  acts  authorized  by  legislature  as  nuisances. 
—  Statutory  authority  affecting  liability. 

Cited  in  Barrett  v.  Canadian  P.  R.  Go.  16  Manitoba  L.  Rep.  549;  Armagh 
Union  v.  Bell  [1900]  2  Ir.  Q.  B.  371;  McCafferty  v.  Spuyten  Duyvil  &  P.  M.  R. 
Co.  61  N.  Y.  178,  19  Am.  Rep.  267  (dissenting  opinion), — on  legislative  author- 
ity to  do  an  act  as  exempting  from  resulting  damages;  H.  &  T.  C.  R.  Co.  v. 
McDonough,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  354,  holding  that  where  legis- 
lature has  authorized  use  of  thing,  and  it  is  used  for  purpose  for  which  it  was 
authorized,  and  every  precaution  is  used  to  prevent  injury,  user  is  not  liable 
for  injury  resulting  from  use;  Mersey  Docks  v.  Gibbs,  L.  R.  1  H.  L.  93,  35 
L.  J.  Exch.  N.  S.  225,  11  H.  L.  Cas.  686,  12  Jur.  N.  S.  571,  14  L.  T.  N.  S.  677, 
14  Week.  Rep.  872,  on  action  not  lying  for  damages  resulting  from  an  act  done 
under  authority  of  law  in  a  proper  manner;  Robertson  v.  Halifax  Coal  Co.  20 
N.  S.  517;  St.  Louis  &  S.  F.  R.  Co.  v.  Mathews,  165  U.  S.  1,  41  L.  ed.  611, 
17  Sup.  Ct.  Rep.  243, — on  necessity  of  proving  negligence  where  the  use  of  the 
thing  amounting  to  a  nuisance  expressly  authorized  by  statute;  Matson  v. 
Baird,  L.  R.  3  App.  Cas.  1082,  39  L.  T.  N.  S.  304,  26  Week.  Rep.  835;  Thompson 
V.  Androscoggin  River  Improv.  Co.  54  N.  H.  545, — on  right  of  legislature  to 
authorize  a  use  of  property  amounting  to  a  criminal  nuisance  so  that  it  ceases 
to  be  an  indictable  off'ense;  People  v.  New  York  Gas  Light  Co.  6  Lans.  467, 
holding  defendant  company  being  authorized  by  the  legislature  to  manufacture 
gas  could  not  be  indicted  for  creating  a  nuisance  it  being  shown  plant  was  prop- 
erly maintained;  Halliday  v.  Walkefield,  17  E.  R.  C.  622  [1801]  A.  C.  81,  55  J.  P. 
325,  60  L.  J.  Q.  B.  N.  S.  361,  64  L.  T.  N.  S.  1,  40  Week.  Rep.  129,  explaining  a 
clause  in  a  water  works  act  by  whicli  liability  for  damage  was  preserved  as  if  the 
act  had  not  been  legally  authorized. 

Cited  in  note  in  1  L.R.A.(N.S.)  60,  87,  on  effect  of  legislative  autliority 
upon  liability  for  private  nuisance. 

Distinguished  in  Grant  v.  Canadian  P.  R.  Co.  36  N.  B.  528,  on  defendant  cor- 
poration as  liable  in  absence  of  evidence  of  negligence  where  no  authority  con- 
ferred to  do  act  causing  injury;  Jordeson  v.  Sutton,  S.  &  D.  P.  Gas  Co.  67  L. 
J.  Ch.  N.  S.  666,  [1898]  2  Ch.  614,  79  L.  T.  N.  S.  478,  47  Week.  Rep.  222,  03 
J.  P.  137,  14  Times  L.  R.  567,  holding  a  gas  company  empowered  by  statute  to 
purchase   certain    land   and   erect   gas   works,    is    liable   for   injury   resulting   to 
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m>i«;lilH)riiii;  iiro|.>  it y  ■,  liiowii  v.  lUithiust  lllcctric  i^  Wiitcr  V.  Co.  3  X.  1?.  Kq. 
.■i4;5.  luililini:  tliat  iiotw  itli-^tiiiulinu  t'aot  tluit  ilffiMulants  wore  autliori/.cd  to 
maintain  a  dam.  tliov  miglit  lu>  rostrainod  from  using  it  in  such  a  way  as  to 
niusc  injury  to  a  lower  riparian  owner;  ^Montreal  Street  R.  Co.  v.  Garoau,  Rap. 
•lud.  (^>uelHv  10  15.  K.  417,  holding  under  local  laws  l)uildcr  of  electrical  works 
liable  for  damage  by  smoke  and  vibrations  to  adjacent  property,  though  con- 
struction authorized  by  law  and  performed  with  care. 

—  Authority   to  (hi  »>r  i>rovi«le   a    imblic  work. 

Cittnl  in  Dover  v.  South  Bay  ]5oom  Co.  14  X.  B.  100,  holding  a  boom  company 
authorized  by  law  was  not  liable  where  the  logs  broke  adrift  from  the  boom 
causing  injury  to  plaintiff's  land,  no  negligence  being  shown  on  the  part  of  the 
defendants:  Dungey  v.  London,  .38  L.  J.  C.  P.  N.  S.  2i)S,  20  L.  T.  N.  S.  921,  17 
Week.  Rep.  1106,  holding  defendants  engaged  in  making  public  improvements 
imder  authority  of  law  were  not  liable  because  by  reason  of  such  improvements 
plaint itVs  premises  were  rendered  less  valuable  for  the  purposes  for  which 
used. 

Distinguished  in  Evans  v.  Manchester,  S.  &  L.  R.  Co.  L.  R.  30  Ch.  Div.  020,  57 
L.  J.  Ch.  X.  S.  2,")3,  57  L.  T..  X'.  S.  194,  30  ^Yeek.  Rej).  328,  holding  a  canal  com- 
pany authorized  by  Parliament  were  liable  for  damages  where  a  mill  situated 
on  the  canal  was  injured  by  reason  of  their  failure  to  keep  canal  in  repair;  Hill 
V.  Metropolitan  Asylum  Dist.  L.  R.  4  Q.  B.  Div.  433,  48  L.  J.  Q.  B.  X.  S.  167, 
40  L.  T.  X.  S.  491,  45  J.  P.  064,  afhrmed  in  L.  R.  6  App.  Cas.  193,  16  Eng.  Rul. 
Cas.  556,  50  L.  J.  Q.  B.  X.  S.  353,  44  L.  T.  X.  S.  653,  29  Week.  Rep.  007,  47 
J.  P.  48,  holding  the  fact  that  act  authorized  the  establishment  of  asylum  for 
sick  and  infirm  did  not  protect  the  founders  where  its  location  a  nuisance  to 
the  neighborhood  where  located. 

—  Autliorit.v  to  maintain   a   railway. 

(  ited  in  Smith  v.  Midland  R.  Co.  37  L.  T.  N.  S.  224,  25  Week.  Rep.  801,  20 
Week.  Rep.  10,  on  the  operation  of  a  railroad  as  amounting  to  a  public  nuisance 
except  for  the  authority  of  law;  Spencer  v.  Point  Pleasant  &  0.  River  R.  Co. 
23  W.  Va.  400.  on  the  building  of  a  railroad  as  not  amounting  to  a  nuisance 
where  done  under  lawful  authority;  Hammersmith  R.  Co.  v.  Brand,  1  E.  R.  C. 
023.  L.  R.  4  H.  L.  171,  38  L.  J.  Q.  B.  X.  S.  205,  holding  no  cause  of  action  exist- 
ed for  damages  arising  from  vibration  occasioned  by  passing  trains  where  rail- 
road exists  by  authority  of  law;  Buccleuch  v.  Metropolitan  Bd.  of  Works,  L.  R. 
5  Exch.  221,  L.  R.  3  Exch.  306,  L.  R.  5  H.  L.  418,  37  L.  J.  Exch.  X.  S.  177,  39 
L.  J.  Exch.  X.  S.  130,  41  L.  J.  Exch.  X.  S.  1.37,  27  L.  T.  N.  S.  1,  3  Eng.  Rul. 
Cas.  455,  holding  plaintiff  was  not  entitled  to  compensation  for  depreciation  in 
the  value  of  property  caused  by  the  erection  of  an  embankment  and  railroad 
adjoining  premises  under  power  from  legislative  act;  Atty-Gen.  v.  Metropoli- 
tan R.  Co.  [1894]  1  Q.  B.  384,  9  Reports,  598,  09  L.  T.  X.  S.  811,  42  Week. 
Rep  381,  58  J.  P.  342,  holding  a  railroad  company  authorized  to  construct 
an  underground  railroad  were  not  liable  where  the  alteration  of  the  ventilator 
shafts  caused  great  annoyance  to  plaintiff  by  reason  of  the  noise  and  foul  air 
coming  from  the  opening;  First  Baptist  Cliurch  v.  Utica  &  S.  R.  Co.  6  Barb. 
313,  holding  no  action  could  be  maintained  by  church  trustees  where  the  use  of 
church  property  so  disturbed  by  the  use  of  the  railroad  as  to  amount  to  a 
nuisance,  such  use  of  railroad  be  authorized  by  law;  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Shaw,  99  Tex.  559,  6  L.R.A.{X.S.)  245,  122  Am.  St.  Rep.  603,  92  S.  W. 
30,  holding  the  fact  that  the  location  of  railroad  yards  and  depot  m  close  prox- 
imity  to   complainant's   residence,   caused   him   discomfort,    did   not   render    rail- 
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road  liable  for  damages  no  depreciation  in  the  value  of  the  property  being 
shown;  Jaffrey  v.  Toronto,  G.  &  B.  E.  Co.  24  C  C.  C.  P.  271,  holding  statute  au- 
thorizing the  construction  of  railroad  did  not  save  company  from  liability  for 
lire  where  no  action  taken  to  prevent  accumulation  of  conbustible  matter  on 
right  of  way. 

Distinguished  in  Cogswell  v.  Xew  York,  X.  H.  &  H.  R.  Co.  103  N.  Y.  10,  57 
Am.  Rep.  701,  8  X.  E.  537,  holding  the  authority  conferred  upon  defendants  to 
operate  a  railroad  did  not  authorize  them  to  construct  engine  house  and  coal 
bins  in  such  close  proximity  to  plaintiff's  house  as  to  render  it  untenantable; 
Tinsman  v.  Belvidere  R.  Co.  26  X.  J.  L.  148,  69  Am.  Dec.  565,  holding  it  would 
not  be  presumed  that  the  legislature  in  conferring  power  upon  a  corporation  to 
construct  a  railroad  and  to  take  private  property  for  such  purpose  meant  to 
exempt  corporation  from  liability  for  injuries  resulting  from  their  acts;  Linos 
V.  Winnipeg  Electric  Street  R.  Co.  11  Manitoba  L.  Rep.  77,  holding  the  right 
conferred  upon  defendant  company  to  operate  its  cars  in  streets  at  high  rate 
of  speed  did  not  exempt  from  liability  wiiere  an  injury  results  because  of  want 
of  proper  care  in  not  slackening  speed;  Long  Eaton  Recreation  Grounds  Co.  v. 
Midland  R.  Co.  71  L.  J.  K.  B.  X.  S.  74,  85  L.  T.  X.  S.  278,  50  Week.  Rep.  120,  17 
Times  L.  R.  775,  holding  complainant  company  selling  land  with  covenants  that 
it  should  not  be  used  for  the  erection  of  other  than  private  dwelling  houses  and 
that  no  noisy  trades  should  be  carried  on  upon  might  recover  damages  where 
railroad  company  under  authority  of  law  took  part  of  such  lands  for  railroad 
purposes;  Lawrence  v.  Great  Xorthern  R.  Co.  20  L.  J.  Q.  B.  X.  S.  293,  16  Q. 
B.  643,  15  Jur.  652,  6  Railway,  Cas.  656,  holding  a  railroad  company  was  liable 
where  plaintiff's  land  was  flooded  because  defendant's  embankment  did  not  have 
flood  openings  where  by  the  exercise  of  caution  the  injury  might  have  been  pre- 
vented, although  defendant's  road  was  constructed  in  conformity  with  the  au- 
thorized act. 

Criticized  in  R.  v.  Sheward,  L.  R.  9  Q.  B.  Div.  741,  49  L.  .J.  Q.  B.  X.  S.  716,  on 
the   ascertainment    of   damages   where    property    taken    by   railroad    for    its    pur- 
poses. 
—  Locomotives. 

Cited  in  Morris  &  E.  R.  Co.  v.  State,  36  X.  J.  L.  553 ;  Vaughan  v.  Taff  Vale  R. 
Co  3  E.  R.  C.  296,  5  Hurlst.  &  M.  679,  29  L.  J.  Exch.  X.  S.  247,— holding  a  rail- 
road authorized  to  use  locomotives  is  not  responsible  for  damage  done  Ijy  sparlsS 
from  an  engine  where  no  negligence  on  their  part;  Canada  C.  R.  Co.  v.  Mc- 
Laren, 8  Ont.  App.  Rep.  564,  upholding  verdict  for  loss  of  lumber,  piled  near 
railroad  track,  by  fire  communicated  by  defective  engine. 

Cited  in  2  Thompson,  Xeg.  793,  on  nonliability  of  railroad  company  as  to 
fires  except  in  case  of  negligence. 

Distinguished  in  Robinson  v.  X'^ew  Brunswick  R.  Co.  23  X.  B.  323,  holding 
defendants  were  liable  for  the  burning  of  plaintiff's  barn  by  sparks  from  tlieir 
engine  they  being  negligent  in  its  management;  Jones  v.  Festiniog  R.  Co.  L.  R. 
3  Q.  B.  733,  37  L.  J.  Q.  B.  X.  S.  214,  9  Best.  &  S.  835,  18  L.  T.  X.  S.  902,  17 
Week.  Rep.  28,  holding  defendant  company  liable  for  danuiges  done  by  sparks 
from  engine  without  proof  of  negligence  where  no  right  was  vested  in  them  by 
legislative  authority  to  use  locomotives  on  their  road ;  Canadian  P.  R.  Co.  v. 
Roy,  Rap.  Jud.  Quebec  9  B.  R.  551,  holding  as  courts  of  province  follow  the 
French  law  a  railroad  company  without  regard  to  negligence  was  liable  for  (ires 
started  by  sparks  from  locomotives;  Wealleans  v.  Canada  Southern  R.  Co.  21 
Ont.   App.   Rep.   297,  holding  same  as  to   foreign   company. 
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Disapproved  in   Powell  v.   Fall,  L.  E.  5  Q.  B.  Div.  597,  49  L.  J.  Q.  B.  N.  S. 
42S,  43  L.  T.  >«'.  S.  5G2,  holding  the  owners  of  an  engine  which  set  fire  to  hay 
stacks  while   passing  along  tiie  highway  were  liable  for  damages  witliout  proof 
of  negligence  altiiough   engine  was  constructed   in   conformity   with   law. 
Power  of  iniiiiicipality   relative  to  nuisances. 

Cited  in  notes  in  36  L.R.A.  599,  on  power  of  municipal  corporations  to  define, 
prevent  and  abate  nuisances;  39  L.R.A.  653,  on  municipal  power  over  nuisances 
affecting  highways  and  waters;  16  Eng.  Rul.  Gas.  420,  on  absolute  riglit  of  owner 
or  occupier  to  discharge  drainage  into  a  public  sewer. 
Public  authority  as  affectino-  liability   lor  acts. 

Cited  in  Lexington  &  0.  R.  Co.  v.  Applegate,  8  Dana,  289,  33  Am.  Dec,  497, 
holding  that  fact  that  change  in  modes  of  travel  may  have  injurious  effect  upon 
business  .or  rents  in  street  is  no  cause  for  injunction  against  use  thereof  by 
railroad;  Harris  v.  Thompson,  9  Barb.  350,  holding  a  dam  in  as  far  as  it  wag 
maintained  by  the  state  could  not  be  a  nuisance;  Conlon  v.  City  R.  Co.  8  N.  S. 
209  (dissenting  opinion),  on  municipal  control  of  railroad  as  exempting  it  from 
liability  where  it  failed  to  comply  with  requirements  of  its  charter. 

Distinguished  in  Essex  v.  Acton  Local  Board,  L.  R.  14  App.  Cas.  153,  58 
L.  J.  Q.  B.  X.  S.  594,  61  L.  T.  X.  S.  1,  38  Week.  Rep.  209,  53  J.  P.  756,  holding 
where  part  of  land  laid  out  for  a  building  estate  was  taken  by  a  local  board 
for  the  purpose  of  a  sewage  farm,  the  owner  of  the  remainder  could  recover  for 
the  depreciation  in  value  of  remainder  caused  by  such  taking. 
Construction  of  statutes. 

C4ted  in  Reid-Xewfoundland  Co.  v.  Shea,  1  Can.  Rep.  [1908]  A.  C.  530,  on  the  _ 
construction  of  words  as  used  in  legislative  acts:  Perry  v.  Graham,  18  Ala.  822, 
on  words  used  in  a-  legislative  act  as  being  construed  in  their  popular  meaning 
where  not  relating  to  a  technical  subject. 

Cited  in  2  Sutherland,   Stat.   Const.  2d  ed.  794,  on   interpretation  of  statute 
with  reference  to  grammatical  sense;   2  Sutherland,  Stat.  Const.  2d  ed.  754,  on 
construction  of  words  having  both  popular  and  technical  meaning. 
Powers   implied   in    franchise. 

Distinguished  in  State  v.  Tupper,  Dud.  L.  135,  holding  a  charter  to  construct 
a  railroad  does  not  necessarily  imply  the  right  to  use  steam  power. 
Indictment  for  nuisance. 

Cited  in  Darling  v.  Westmoreland,  52  X'^.  H.  401,  13  Am.  Rep.  55,  on  indict- 
ment for  nuisance  alongside  highway  which  frightened  horses. 

Cited  in  2  Elliott,  Railr.   2d  ed.  102,  on  indictment  of  railroad  company   for 
maintaining  nuisance. 
Negligence  as  basis  of  liability. 

Cited  in  Brewer  v.  Humble,  26  X.  B.  495,  holding  where  plaintiff's  barn  is 
burned  by  sparks  from  defendant's  mill  evidence  of  negligence  on  the  part  of 
the  mill  owner  is  necessary  to  show  a  liability;  Hurd  v.  Grand  Trunk  R.  W. 
Co.  15  Ont.  App.  Rep.  58,  holding  railroad  company  not  liable  where  horses 
escaping  to  right  of  way  take  fright  at  engine  and  run  on  to  bridge  where  they 
are  injured,  no  negligence  being  shown  on  the  part  of  the  railroad;  Ricketts  v. 
East  &  West  India  Docks  &  B.  Junction  R.  Co.  19  E.  R.  C.  18,  12  C.  B.  160,  16 
Jur.  1072,  21  L.  J.  C.  P.  X'.  S.  201,  7  Railway  Cas.  295,  holding  railroad  com- 
pany not  liable  where  sheep  belonging  to  plaintiff  escape  to  land  of  a  neighbor 
because  of  insufficiency  of  owner's  fences  and  from  there  to  defendant's  right 
of  way  where  they  are  killed;   Auger  v.  Ontario,  S.  &  H.  R.  Co.  9  U.  C.  C.  P.    ■ 
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1G4,  holding  defendant  company  not  liable  for  the  killing  of  plaintiff's  horse 
running  wild  on  right  of  way  where  it  was  shown  that  defendants  exercised 
due  care. 

22  E.  R.  C.   80,  METROPOLITAN  ASYLUM  DIST.  MANAGERS  v.   HILL,  L. 
R.  6  App.  Gas.  19.3,  47  J.  P.  148,  44  L.  T.  N.  S.  653,  50  L.  J.  Q.  B.  N.  S.  353, 
29  Week.  Rep.  607,  reversing  a  decision  of  the  Court  of  Appeal  which  modi- 
fied a  decision  of  the  High  Court  reported  in  L.  R.  4  Q.  B.  Div.  433. 
See  S.  C.  16  E.  R.  C.  556. 

22  E.  R.  C.  80,  LONDON,  B.  &  S.  C.  R.  CO.  v.  TRUMAN,  L.  R.  11  App.  Cas.  45, 
55  L.  J.  Ch.  N.  S.  354,  54  L.  T.  N.  S.  250,  34  Week.  Rep.  657,  reversing  the 
decision  of  the  Court  of  Appeal,  reported  in  L.  R.  29  Ch.  Div.  89,  50  J.  P. 
388,  which  affirms  the  decision  of  North,  J.,  reported  in  L.  R.  25  Ch.  Div. 
423. 

Nuisance  or  damage  incident  to  exercise  of  statutory  power. 

Cited  in  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Hood,  36  C.  C.  A.  423,  94  Fed.  618; 
East  Fremantle  v.  Annois  [1902]  A.  C.  213,  71  L.  J.  P.  C.  N.  S.  39,  85  L.  T. 
N.  S.  732,  67  J.  P.  103;  Townsend  v.  Norfolk  R.  &  Light  Co.  105  Va.  22,  4 
L.R.A.(N.S.)  87,  115  Am.  St.  Rep.  842,  52  S.  E.  970,  8  Ann.  Cas.  558,— on 
statutory  powers  conferring  right  to  create  a  nuisance;  Bacon  v.  Boston,  154 
Mass.  100,  28  N.  E.  9,  holdjng  the  statutory  authority  to  a  city  for  the  protec- 
tion of  water  supply  to  take  land  and  construct  works  for  treating  sewage  and 
free  it  from  offensive  matter  did  not  authorize  the  city  to  create  a  nuisance  to 
the  estate  of  an  adjoining  private  owner;  Hopkin  v.  Hamilton  Electric  Light 
&  Cataract  Power  Co.  2  Ont.  L.  Rep.  240,  holding  that  common  carrier  clothed  by 
statute  with  authority  to  do  certain  things,  may  do  them  in  manner  pointed 
out  without  being  liable  as  for  nuisance. 

Cited  in  note  in  17  L.R.A.(N.S.)  290,  on  noise  incident  to  lawful  industry 
as  nuisance. 

Cited  in  2  Cooley,  Torts,  3d  ed.   1253,  on  offensive  odors  as  a  nuisance. 

Distinguished  in  Rattee  v.  Norwich  Electric  Tramway  Co.  18  Times  L.  R. 
5G2,  holding  that  authority  to  operate  tram  car  is  not  authority  to  disregard 
common  law  obligation  not  to  needlessly  frighten  horses;  Rapier  v.  London 
Tramways  Co.  [1893]  2  Ch.  588,  63  L.  J.  Ch.  N.  S.  36,  2  Reports,  448,  69  L.  T. 
N.  S.  361,  holding  the  authority  conferred  by  statutes  upon  defendant  company 
to  maintain  tramways  did  not  confer  authority  upon  them  to  build  large  num- 
ber of  stables  in  such  close  proximity  to  complainant's  premises  as  to  cause  a 
nuisance. 

The  decision  of  the  trial  judge  was  cited  in  Delaware,  L.  &  W.  R.  Co.  v. 
Buffalo,  158  N.  Y.  266,  53  N.  E.  44;  Weldc  v.  New  York  &  II.  R.  Co.  168  N.  Y. 
.597,  61  N.  E.  554;  Missouri,  K.  &  T.  R.  Co.  v.  Mott,  98  Tex.  91,  70  L.R.A.  579, 
81  S.  W.  285;  Anable  v.  Montgomery  County,  34  Ind.  App.  72,  107  Am.  St. 
Rep.  173,  71  N.  E.  272, — on  statutory  powers  as  conferring  right  to  create  a 
nuisance;  Snell  v.  Buresh,  123  111.  151,  13  N.  E.  856,  holding  the  authority  con- 
ferred on  a  plank  road  company  by  statute  to  erect  toll  gates  did  not  give 
them  the  right  to  erect  the  gates  at  such  points  as  would  cause  them  to  be  a 
nuisance  to  third  persons;  Bohan  v.  Port  Jervis  Gaslight  Co.  122  N.  Y.  IS, 
9  L.R.A.  711,  25  N.  E.  246;  Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co.  103  N. 
Y.  10,  57  Am.  Rep.  701,  8  N.  E.  537, — holding  that  where  terms  of  statute  giv- 
ing authority  to  railroad  corporation  aiv  not  inipciative  but  permissive,  this 
does  not  confer  license  to  commit  nuisance. 
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—  StaluU)i>    aullimit.N    a?'   anriliiiji    ii-iiiftly    t)r    liability. 

Cittnl  in  Mollov  v.  Gray.  Ir.  L.  K.  24  C.  L.  258,  on  legislative  sanction  as 
logitiuiizinjj  an  act  otluMwiso  a  niiisaiuc;  St.  Louis  &  S.  V.  U.  Co.  v.  Mathews, 
10.")  U.  S.  1.  41  L.  ed.  till,  17  Sup.  Ct.  Kep.  24:!,  on  statiitrnv  authority  to  do 
an  act  as  relieving  from  liability  for  resulting  injury  in  absence  of  negligence; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Chicago,  L.  S.  &  S.  B.  R.  Co.  48  Ind.  App.  584, 
92  X.  E.  98fl,  holding  that  one  using  his  property  under  legislative  sanction  in 
reasonable  and  proper  way,  without  malice  or  negligence,  is  not  liable  for  in- 
cidental damages  to  others;  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Shaw,  99  Tex.  559, 
0  L.R.A.(N.S.)  245,  122  Am.  St.  Rep.  G63,  92  S.  W,  30.  on  right  to  recover  for 
tiie  discomfort  caused  by  the  location  of  a  railroad  under  legislative  authority; 
Williams  v.  Portland,  29  N.  B.  1,  holding  city  having  control  of  its  streets  was 
not  liable  for  injuries  to  plaintiflf's  wife  by  reason  of  changes  made  in  the  grade 
of  the  streets  where  no  negligence  on  part  of  city;  Thomason  v.  Seaboard  Air 
Line  R.  Co.  ]42  X.  C.  318,  55  S.  E.  205,  holding  a  railroad  company  existing  by 
authority  of  law  cannot  in  the  absence  of  negligence  be  held  liable  for  damages 
to  adjoining  property  owners  caused  by  smoke  and  cinders  from  the  engine; 
Sayre  v.  Xewark,  60  N.  J.  Eq.  361,  48  L.R.A.  722,  45  Atl.  985,  holding  city 
authorized  by  statute  to  use  river  as  outlet  for  sewers  could  not  be  enjoined 
from  so  using  by  the  owner  of  a  dock  whose  use  of  is  injured  by  reason  of  such 
pollution  of  the  stream;  Bennett  v.  Grand  Trunk  R.  W.  Co.  2  Ont.  L.  Rep. 
425,  holding  defendant  company  being  authorized  Ijo  carry  cattle  is  not  liable 
for  damages  where  pens  built  for  herding  them  create  a  nuisance  without  fault 
of  defendant;  Travellers'  Ins.  Co.  v.  Travellers'  Life  Assur.  Co.  Rap.  Jud.  Quebec 
20  B.  R.  437  (dissenting  opinion),  on  statutory  authority  to  perform  act  as  de- 
fense to  action  for  maintaining  nuisance;  Xational  Teleph.  Co.  v.  Baker  [1893] 
2  Ch.  186,  62  L.  J.  Ch.  X.  S.  699,  13  Reports,  318,  68  L.  T.  X.  S.  283,  57  J.  P. 
373,  holding  a  tramway  company  acting  under  authority  of  law  was  not  liable 
as  for  a  nuisance  where  without  fault  the  wires  of  complainant  company  were 
disturbed  by  defendant's  electric  currents;  Rainey  v.  Red  River  T.  &  S.  R.  Co. 
99  Tex.  276,  3  L.R.A.  (X.S.)  590,  122  Am.  St.  Rep.  622,  89  S.  W.  767,  ]3  Ann. 
Cas.  580,  holding  a  railroad  company  in  the  establishment  and  maintenance  of 
yards  and  round  houses  may  be  enjoined  from  locating  them  where  they  will 
create  a  nuisance  where  expressly  authorized  to  be  so  located. 

Cited  in  notes  in  1  L.R.A.  (X'.S.)  60,  on  effect  of  legislative  authority  upon 
liability  for  private  nuisance;  16  Eng.  Rul.  Cas.  579,  580,  582,  on  local  or  statu- 
tory authority  as  justification  for  a  nuisance;  1  Eng.  Rul.  Cas.  666,  on  non- 
liability for  damage  necessarily  arising  from  exercise  of  powers  granted  by 
statute;  1  Eng.  Rul.  Cas.  305,  on  nonliability  of  public  associations  or  corpo- 
rations for  accidents  occurring  through  use  of  statutory  powers. 

Uistinguisfied  in  Louisville  &  X.  Terminal  Co.  v.  Lellyett,  114  Tenn.  368,  1 
L.R.A.  (X.S.)  49,  85  S.  W.  881,  holding  the  authority  to  maintain  terminals  and 
necessary  equipment  does  not  render  corporation  immune  from  damages  result- 
ing to  adjacent  property  from  their  improper  management;  Jordeson  v.  Sutton, 
S.  &,  D.  P.  Gas  Co.  [1898]  2  Ch.  614,  67  L.  J.  Ch.  X.  S.  666,  79  L.  T.  X.  S. 
478,  47  Week.  Rep.  222,  63  J.  P.  137,  14  Times  L.  R.  567,  holding  a  gas  com- 
pany empowered  by  statute  to  purchase  land  for  the  erection  of  a  plant  was 
liable  for  damages  when  the  erection  of  such  plant  constitutes  a  nuisance  to 
adjoining  owner;  Hopkins  v.  Hamilton  Electric  Light  &  Cataract  P.  Co.  4 
Ont.  L.  Rep.  258  (affirming  2  Ont.  L.  Rep.  240),  holding  defendant  corporation 
purchasing  land  adjoining  plaintiff's  premises  might  be  enjoined  from  main- 
taining a   plant   the   vibration   of    which    rendered   plaintiff's    premises    at   times. 
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untenantable;  Montreal  Street  R.  Co.  v.  Gareau,  Rap.  Jud.  Quebec  10  B.  R. 
417,  holding  under  local  laws  builder  of  electrical  works  liable  for  damage  by 
smoke  and  vibrations  to  adjacent  property,  though  construction  of  building  au- 
thorized by  law  and  performed  with  care. 

The  decision  of  the  trial  judge  was  cited  in  Fries  v.  New  York  &  H.  R.  Co 
1G9  N.  Y.  270,  62  N.  E.  358,  holding  defendant  railroad  company  is  not  liable 
for  consequential  damages  to  adjoining  property  by  the  erection  of  viaducts  in 
street  where  statutory  requirements  make  such  viaducts  necessary;  Louisville 
&  N.  Terminal  Co.  v.  Jacobs,  109  Tenn.  727,  61  L.R.A.  188,  72  S.  W.  954,  hold- 
ing the  fact  that  it  was  authorized  by  charter  did  not  exempt  defendants  from 
liability  where  the  maintenance  of  round  house  was  so  improper  as  to  cause  a 
nuisance;  Townsend  v.  Norfolk  R.  &  Light  Co.  105  Va.  22,  4  L.R.A.  (N.S.)  87, 
115  Am.  St.  Rep.  842,  52  S.  E.  970,  8  Ann.  Cas.  558,  holding  that  operation  of 
railroad,  when  once  undertaken,  is  public  duty,  and  if  carefully  performed,  no 
action  lies  although  damage  may  be  suffered. 
Imperative  or  permissive  statutory  powers. 

Cited  in  Canadian  P.  R.  Co.  v.  Parke  [1899]  A.  C.  535,  68  L.  J.  P.  C.  N.  S.  89, 
48  Week.  Rep.  118,  81  L.  T.  N.  S.  127,  15  Times  L.  R.  427,  22  Eng.  Rul.  Cas.  99; 
Canadian  P.  R.  Co.  v.  Parke,  6  B.  C.  6, — on  construction  of  whether  statutory 
powers  conferred  on  corporation  are  imperative  or  permissive. 
Liability  as  for  a  nuisance. 

Distinguished   in   Fuller^  v.   Pearson,   23   N.   S.   263,   holding   defendants  were 
liable   for   damages    where   the   vapor   arising   from    steam    and    hot   water    dis- 
charged   on    defendant's    premises    rusts    plaintiff's    goods    stored    in    a    building 
some  distance  away. 
Private  action  for  public  nuisance. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Evans  v.  Chicago,  St.  P.  "M. 
&  0.  R.  Co.  86  Wis.  597,  39  Am.  St.  Rep.  908,  57  N.  W.  354,  holding  complainant 
might  maintain  an  action  against  defendants  constructing  a  railroad  in  street 
by  legal  right  where  in  so  doing  they  destroy  the  street  as  a  highway  to  the 
damage  of  plaintiff's  property  for  the  purpose  used. 

22  E.  R.  C.  99,  CANADIAN  P.  R.  CO.  v.  PARKE  [1899]   A.  C.  535,  68  L.  J.  P. 

C.  N.  S.  89. 
Statutory  authority  as  aflccting  liability  for  resulting-  injury. 

Cited  in  Royal  Electric  Co.  v.  Heve,  32  Can.  S.  C.  462,  on  statutory  authority 
as  relieving  from  liability  for  resulting  injury;  Leahy  v.  North  Sydney,  37  Can. 
S.  C.  464,  holding  the  power  conferred  upon  town  council  for  the  purpose  of  ob- 
taining a  water  supply  did  not  exempt  them  from  liability  to  a  restraining 
order  where  diversion  materially  injured  complainant's  water  power;  Ilopkin 
v.  Hamilton  Electric  Light  &  Cataract  Power  Co.  2  Ont.  L.  Rep.  240,  holding 
the  right  to  construct  an  electric  light  plant  did  not  give  defendants  the  riglit 
to  construct  it  in  such  close  proximity  to  plaintiff's  premises  as  to  render  them 
untenantable  by  reason  of  the  vibrations  of  the  engines;  Club  Dc  Chasse  v. 
Riviere-Ouelle  Pulp  &  Lumber  Co.  45  Can.  S.  C.  1  (dissenting  opinion);  Faulk- 
ner V.  Ottawa,  41  (an.  S.  C.  190,  14  Ann.  Cas.  16(i  (dissenting  opinion), — on 
rights  of  persons  or  bodies  autiiorized  by  statute  to  exercise  sucli  authority 
where  rights  of  private  individuals  conflict;  Travellers'  Ins.  Co.  v.  Travellers' 
Life  Assur.  Co.  Rap.  Jud.  Quebec  20  B.  R.  437  (dissenting  opinion),  on  statu- 
tory authority  to  perform  act  as  defense  to  action  for  maintaining  nuisance. 
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Citinl    in    ;>    l";irnli;uii,    Watrrs,    1!)!)1,    on    duty    witli    rospoi-t    to    uiiusi'd    w  utcr 
tiikon  out  of  stii'iuu  for  iiriyation. 
Injunction   to   restrain   trespass. 

titoil  in  Sinitli  v.  Public  Park  J?d.  LI  Manitoba  L.  Rep.  240,  as  to  wben  court 
will  intorforo  to  restrain  a  trespass. 

22  E.  R.  C.  114,  ATTY.  GEX.  v.  GREAT  EASTERN  R.  CO.  L.  R.  5  App.  Cas. 
473,  4!)  L.  J.  Ch.  N.  S.  545,  42  L.  T.  N.  S.  810,  44  J.  P.  G48,  28  Week.  Rep. 
7C!),   allirniing   the   decision   of   the   Court   of   Appeal,    reported    in    L.   R.    11 
Ch.  Div.  440,  48  L.  J.  Ch.  N.  S.  428. 
I'ltra  vires. 

Cited  in  First  Nat.  J^ank  v.  American  Xat.  Bank,  173  Mo.  153,  72  S.  W. 
1039;  Camden  &  A.  R.  Co.  v.  May's  Landing  &  E.  H.  City  R.  Co.  48  N.  J.  L. 
530,  7  Atl.  523  (dissenting  opinion)  ;  Ellerman  v.  Chicago  Junction  R.  &  Union 
Stockyards  Co.  49  N.  J.  Eq.  217,  23  Atl.  287;  Bell  v.  Platteville,  71  Wis.  139, 
30  X.  W.  831;  Gottlieb-Knabe  &  Co.  v.  Macklin,  109  Md.  429,  71  Atl.  949,  16 
Ann.  Cas.  1092, — on  the  application  of  the  doctrine  of  ultra  vires. 

Cited  in  note  in  2  Eng.  Rul.  Cas.  343,  on  power  to  ratify  agent's  act  as  requi- 
site of  valid  ratification. 

Cited  in  Zane,  Banks,  GG,  on  liability  of  bank  on  ultra  vires  contract. 

—  Construction   of  franchise. 

Cited  in  Winnipeg  &  H.  B.  R.  Co.  v.  Mann,  7  Manitoba  L.  Rep.  81 ;  Esquimalt 
Waterworks  Co.  v.  Victoria,  12  B.  C.  302, — on  how  legislative  act  creating  a 
corporation  for  a  particular  purpose  is  to  be  construed. 

—  Acts  reasonably  incident  to  granted  powers. 

Cited  in  Gottlieb-Knabe  &  Co.  v.  Macklin,  109  Md.  429,  31  L.R.A.(N.S.)  580, 
71  Atl.  949,  16  Ann.  Cas.  1092,  holding  that  city  might  rent  public  building 
when  such  use  did  not  interfere  with  public  use;  Canadian  P.  R.  Co.  v.  James 
Bay  R.  Co.  36  Can.  S.  C.  42;  Charlebois  v.  Great  North  West  C.  R.  Co.  9  Mani- 
toba L.  Rep.  1;  Earle  v.  Burland,  27  Ont.  App.  Rep.  540;  Charlebois  v.  Delap, 
26  Can.  S.  C.  221, — on  corporation  incorporated  for  a  definite  purpose  as  hav- 
ing no  power  to  pursue  objects  other  than  those  expressed  or  reasonably  inci- 
dent thereto;  Safety  Insulated  Wire  &  Cable  Co.  v.  Baltimore,  20  C.  C.  A.  453, 
42  U.  S.  App.  64,  74  Fed.  363,  holding  a  company  organized  for  the  purpose 
of  manufacturing  insulated  wire,  cables  and  other  articles  exceeded  its  powers 
in  contracting  to  construct  a  system  of  underground  wiring,  which  included 
the  construction  of  conduits,  trenches,  etc.;  California  Nat.  Bank  v.  Kennedy, 
167  U.  S.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831,  holding  the  act  of  a  national 
bank  in  purchasing  the  stock  of  another  corporation  was  ultra  vires  where  pro- 
hibited by  statute;  London  County  v.  Atty.-Gen.  [1002]  A.  C.  165,  71  L.  J.  Ch. 
N.  S.  268,  66  J.  P.  340,  50  Week.  Rep.  497,  86  L.  T.  N.  S.  161,  18  Times  L.  R. 
298,  affirming  [1901]  1  Ch.  781,  70  L.  J.  Ch.  X'.  S.  367,  84  L.  T.  N.  S.  245,  17 
Times  L.  R.  309,  holding  the  act  of  a  county  council  authorized  to  operate  tram- 
ways, in  running  omnibuses  as  feeders  to  the  tramway  was  ultra  vires;  Amalga- 
mated Soc.  V.  Osborne  [1910]  A.  C.  87,  1  B.  R.  C.  56,  79  L.  J.  Ch.  N.  S.  87, 
101  L.  T.  X.  S.  787,  26  Times  L.  R.  177,  54  Sol.  Jo.  215,  47  Scot.  L.  R.  613,  hold 
ing  that  powers  of  corporation  must  be  derived  from  act  creating  it;  Kilbreth 
V.  Bates,  38  Ohio  St.  187,  holding  the  discounting  of  a  bill  of  exchange  at  a 
higher  rate  than  allowed  in  the  charter  rendered  the  bill  void;  Stobart  v.  Forbes, 
13  Manitoba  L.  Rep.  184,  holding  the  act  of  a  trading  corporation  in  receiving  an 
assignment  of   a  chose   in   action   was  not   ultra   vires;    Esquimalt   Waterworks 
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Co.  V.  Victoria,  C.  R.  [1907]  A.  C.  388,  holding  that  where  there  is  act  of 
parliament  creating  corporation  for  particular  purpose,  and  giving  it  pow- 
ers for  that  purpose,  what  it  does  not  expressly  or  impliedly  authorize  is  to  be 
taken  to  be  prohibited;  Ontario  Bank  v.  McAllister,  43  Can.  S.  C.  338;  Re 
Monarch  Bank,  22  Ont.  L.  Rep.  516;  Winnipeg  v.  Winnipeg  Electric  R.  Co. 
20  Manitoba  L.  Rep.  337, — holding  that  whatever  is  fairly  incidental  to  those 
things  which  legislature  has  authorized  is  not  ultra  vires;  Peterborough 
Hydraulic  Power  Co.  v.  McAllister,  17  Ont.  L.  Rep.  145,  holding  the  act  of  a 
bank  in  taking  an  assignment  of  assets  of  a  firm  including  a  lease  and  the  carry- 
ing on  of  the  business  for  a  time  was  not  ultra  vires;  Sheffield  &  S.  Y.  Perma- 
nent Bldg.  Soc.  V.  Aizlewood,  L.  R.  44  Ch.  Div.  412,  59  L.  J.  Ch.  N.  S.  34,  62 
L.  T.  N.  S.  678,  holding  the  act  of  the  directors  of  a  benefit  building  society  in 
making  advances  upon  the  security  of  a  leasehold  colliery  was  not  ultra  vires. 

Cited  in  2  Beach,  Contr.  1226,  on  incidental  and  implied  powers  of  private 
corporations;  2  Page,  Contr.  1686,  on  validity  of  contract  by  corporation  col- 
lateral to  corporate  business. 

Distinguished  in  Atty.  Gen.  v.  Niagara  Falls,  W.  P.  &  C.  T.  Co.  18  Ont.  App. 
Rep.  453  (affirming  19  Ont.  Rep.  624),  holding  an  injunction  would  not  lie  to 
restrain  defendants  from  operating  their  road  on  Sunday  where  the  creative 
act  authorized  them  to  operate  their  road  on  all  days  except  Sunday. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Henderson  v.  Bank  of 
Australia,  L.  R.  40  Ch.  Div.  170,  58  L.  J.  Ch.  N.  S.  197,  59  L.  T.  N.  S.  856,  37 
Week.  Rep.  332,  holding  a  resolution  by  a  meeting  of  proprietors  of  a  bank 
authorizing  the  directors  to  pay  a  half-yearly  pension  for  five  years  for  the 
benefit  of  the  family  of  a  deceased  officer  was  not  ultra  vires;  Wealleans  v. 
Canada  Southern  R.  Co.  21  Ont.  App.  Rep.  297  (dissenting  opinion),  on  inci- 
dental powers  of  corporations. 

The  decision  of  the  Court  of  Appeal  was  distinguished  in  Guinness  v.  Land 
Corp.  L.  R.  22  Ch.  Div.  349,  52  L.  J.  Ch.  N.  S.  177,  47  L.  T.  N.  S.  517,  31  Week. 
Rep.  341,  holding  provision  made  in  contemporaneous  articles  of  association  for 
the  application  of  capital  to  a  purpose  not  within  the  object  as  defined  by 
memorandum  of  association  might  be  restrained ;  Stockton  v.  American  Tobacco 
Co.  55  N.  J.  Eq.  352,  36  Atl.  971,  holding  equity  could  not  restrain  a  corpora- 
tion from  performing  acts  within  corporate  power  merely  because  of  irregularity 
in  the  organization  of  the  corporation. 
—  Limitations  upon  corporate  power  to  contract. 

Cited  in  Green  Bay  &  M.  R.  Co.  v.  Union  S.  B.  Co.  107  U.  S.  98,  27  L.  ed.  413, 
2  Sup.  Ct.  Rep.  221,  on  how  the  power  of  a  corporation  to  contract  is  measured; 
Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  103  U.  S.  504,  41  L.  ed.  205,  16 
Sup.  Ct.  Rep.  1173,  on  wben  contract  by  corporation  is  to  be  regarded  as  ultra 
vires;  Re  Rockvvood  Electoral  Div.  Agri.  Soc.  12  Manitoba  L.  Rep.  655,  holding 
an  agricultural  society  incorporated  under  statute  had  no  implied  power  to 
borrow  money;  Wenlock  v.  River  Dee  Co.  L.  R.  10  App.  Cas.  354,  54  L.  J.  Q.  B. 
N.  S.  577,  53  L.  T.  N.  S.  62,  49  J.  P.  773,  holding  a  corporation  was  prohibited 
from  borrowing  money  in  a  way  different  than  that  provided  by  the  act  author- 
izing it  to  borrow;  Winnipeg  Street  R.  Co.  v.  Winnipeg  Electric  Street  R.  Co. 
9  Manitoba  L.  Rep.  219,  holding  statute  giving  city  authority  to  authorize 
the  construction  of  street  railway  did  not  give  the  city  autliority  to  grant 
that  right  exclusively  to  one  particular  corporation;  Livingstone  v.  Temperance 
Colonization  Soc.  17  Ont.  App.  Rep.  379,  holding  tiie  act  of  corporation  in  com- 
promising claims  for  damages  against  it  by  accepting  the  surrender  and  cancel- 
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lilt  ion  i>f  sliari's  of  its  stoi'k  licUl  by  ilaiiiiaiit  was  ultra  vires;  Canadian  Soutli- 
orn  U.  Co.  v.  Niagara  Falls,  '22  Ont.  Kop.  41,  holding;  an  act  of  a  corporation 
rolcasinir  and  dcodinj;  the  privilege  and  right  of  laying  water  pipes  along  tracks 
was  ultra  vires  notwithstanding  the  creative  act  vested  it  witli  tlie  jiowor  of 
"letting,  conveying  and  otherwise  departing;"  Central  Trust  Co.  v.  Columbus, 
11.  Valley  &  T.  R.  Co.  87  Fed.  SO.'i,  holding  the  act  of  a  corporation  in  mort- 
gaging its  real  estate  to  guaranty  the  bonds  of  a  railroad  company  was  not 
ultra  vires  where  under  the  statute  it  liad  power  to  subscribe  to  stock  of  trans- 
portation companies  to  facilitate  proper  transportation;  Big  Creek  ^ap  Coal 
&  I.  Co.  V.  American  Loan  &  T.  Co.  (52  C.  C.  A.  351,  127  Fed.  02;"),  holding  a 
corporation  authorizetl  to  execute  a  mortgage  for  the  purpose  of  securing  bor- 
roweti  money  is  not  acting  ultra  vires  in  executing  a  mortgage  to  secure  bonds 
issued  in  payment  of  an  obligation. 

—  Aid   of   allied   corporation   or   i)urpose. 

Cited  in  Richmond  Guano  Co.  v.  Farmers'  Cotton  Seed  Oil  ^lill  &  Ginnery, 
119  Fed.  709,  holding  the  act  of  a  corporation  organized  for  the  manufacture 
and  sale  of  cotton  seed  products,  in  engaging  to  sell  the  cotton  seed  products 
of  another  firm  was  ultra  vires;  Small  v.  Smith,  L.  R.  10  App.  Cas.  110,  hold- 
ing tlie  act  of  directors  of  a  building  society  is  giving  a  corroboration  bond 
guaranteeing  the  payment  of  a  prior  mortgage  given  by  a  member  of  the  so- 
ciety, where  his  estate  had  been  sequestered,  was  ultra  vires. 

—  Riiilroad  corporations. 

Cited  in  Louisville  Property  Co.  v.  Com.  ]46  Ky.  827,  .38  L.R.A.(X.S.)  8.30. 
143  S.  W.  412,  holding  that  railroad  company  may  hold  land  for  use  of  park 
near  station;  Davis  v.  Old  Colony  R.  Co.  13]  Mass.  258,  41  Am.  Rep.  221,  hold- 
ing the  act  of  a  railroad  corporation  in  guaranteeing  the  expenses  of  a  public 
musical  festival  was  ultra  vires,  although  the  festival  was  expected  to  be  of 
pecuniary  benefit  to  the  guarantors ;  Jacksonville,  M.  P.  R.  «&  Xav.  Co.  v.  Hooper, 
160  U.  S.  514,  40  L.  ed.  515,  16  Sup.  Ct.  Rep.  379,  holding  there  being  no  legis- 
lative prohibition  the  act  of  a  railroad  company  in  leasing  and  maintaining  a 
summer  hotel  at  its  sea  side  terminus  is  not  ultra  vires;  South  Carolina  &  G. 
R.  Co.  V.  Carolina,  C.  G.  &  C.  R.  Co.  35  C.  C.  A.  423,  93  Fed.  543,  holding  a 
provision  of  a  contract  by  a  railroad  company  for  the  operation  of  a  connecting 
line  in  the  hands  of  receiver  that  it  should  not  be  liable  for  damages  to  either 
persons  or  property  on  such  road  was  not  ultra  vires;  Whitby  v.  Grand  Trunk 
R.  Co.  1  Ont.  L.  Rep.  480,  holding  that  agreement  by  railroad  company  to  keep 
head  office  and  machine  shop  in  certain  city  in  consideration  of  bonus  w-as 
void;  Foster  v.  London,  C.  &  D.  R.  Co.  [1895]  1  Q.  B.  711,  64  L.  .J.  Q.  B.  X.  S. 
65,  14  Reports,  27,  71  L.  T.  X.  S.  855,  43  Week.  Rep.  116,  holding  tlie  act  of 
railroad  company  in  leasing  the  interior  of  arches  over  which  their  railroad  Avas 
carried  was  not  ultra  vires. 

The  decision  of  the  Court  of  Appeal  was  cited  in  London  &  X.  W.  R.  Co.  v.  Price, 
L.  R.  11  Q.  B.  Div.  485,  52  L.  J.  Q.  B.  X.  S.  754,  holding  the  act  of  a  railroad 
company  in  making  a  coal  company  carrying  coal  on  tlieir  line  pay  for  the  use 
of  the  weighing  machines  in  the  yards  was  not  ultra  vires. 

—  Traffic  agreements. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Campbell  v.  Xorthern  R. 
Co.  26  Grant,  Ch.  (U.  C.)  522,  holding  the  act  of  defendant  railroad  company 
in  combining  its  rolling  stock  with  that  of  another  line  and  the  working  of 
their  lines  jointly  under  the  management  of  a  joint  committee  was  under  act  of 
organization  ultra  vires;    Carleton   Branch  R.  Co.  v.  Grand  Southern   R.  Co.   21 
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X.    B.    338,    holding    an    agreement    by    a   railroad    company    with    another    road 
made  after  the  time  limited  by  statute  for  the  completion  of  its  road  to  connect 
with  such  other  road  and  run  its  trains  9ver  it  was  ultra  vires  and  void. 
Alienation  of  corporate  powers  or  assets. 

Cited  in  Wealleans  v.  Canada  Southern  R.  Co.  21  Ont.  App.  Rep.  297,  holding 
a  railroad  company  could  not  without  legislative  sanction  confer  upon  a  for- 
eign line  the  immunities  and  privileges  it  possesses;  Maple  Leaf  Rubber  Co.  v. 
Brodie,  Rap.  Jud.  Quebec  18  C.  S.  352,  on  right  of  corporation  to  alienate 
assets. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Lynch  v.  William  Richards 
Co.  38  N.  B.  160,  as  having  no  bearing  on  the  question  of  delegation  of  power 
by  a  corporation. 
Ultra  vires  as  a  defence. 

Cited  in  Doherty  v.  Arkansas  &  0.  R.  Co.  5  Ind.  Terr.  537,  82  S.  W.  899, 
holding  a  stock  subscription  to  be  paid  on  the  completion  of  road  to  certain 
points  in  territory  could  not  be  contested  by  a  party  thereto  as  ultra  vires  be- 
cause the  railroad  was  chartered  only  to  build  between  points  not  within  ter- 
ritory. 
Prevention  of  ultra  vires  acts. 

Cited  in  Harris  v.  De  Pinna,  L.  R.  33  Ch.  Div.  238,  56  L.  J.  Ch.  N.  S.  344, 
54  L.  T.  N.  S.  38,  50  J.  P.  308,  on  when  court  will  interfere  in  behalf  of  public 
to  prevent  the  doing  of  an  ultra  vires  act. 

The  decision  of  the  Court  of  Appeal  was  cited  in  State  ex  rel.  Jump  v. 
Louisiana  Bowling  Green  &  Ashley  Gravel  Road  Co.  116  Mo.  App.  175,  92  S. 
W.  153,  holding  equity  would  interfere  to  prevent  defendant  company  from 
taking  the  road  of  a  company  whose  franchise  had  expired,  and  exacting  tolls 
on  such  road;  Atty.  Gen.  v.  Bergen,  29  N.  S.  135,  holding  attorney  general  had 
a  right  in  the  name  of  the  people  to  maintain  an  action  to  restrain  defendants 
from  making  use  of  the  name  and  powers  of  a  company,  on  the  ground  that 
it  was  never  legally  organized;  Stockton  v.  Central  R.  Co.  50  N.  J.  Eq.  52,  17 
L.R.A.  97,  24  Atl.  964;  Atty.  Gen.  ex  rel.  Mackintosh  v.  Halifax,  36  N.  S.  177;  Re 
Bronson,  1  Ont.  Rep.  415;  Atty.  Gen.  v.  Jamacia  Pond  Aqueduct  Corp.  133 
Mass.  361, — on  right  of  attorney  general  to  maintain  an  information  restrain- 
ing a  corporation  from  exercising  an  excess  of  pov\er. 

—  Procedure. 

Cited  in  Hart  v.  ]\lacllreith,  41  X".  S.  351,  on  necessity  of  joining  attorney 
general  as  a  party  in  an  action  to  recover  payments  made  by  city  and  claimed 
to  be  illegal;  Atty.  Gen.  ex  rel.  Warwickshire  v.  London  &  N.  W.  R.  Co.  [1900] 
1  Q.  B.  78,  69  L.  J.  Q.  B.  N.  S.  26,  63  J.  P.  772,  81  L.  T.  N.  S.  649,  16  Times 
L.  R.  30;  Atty.  Gen.  v.  Shrewsbury  Bridge  Co.  1  E.  R.  C.  5G7,  L.  R.  21  Ch.  Div. 
752,  51  L.  J.  Ch.  X'.  S.  746,  on  an  injunction  as  lying  in  the  name  of  attorney 
general  on  behalf  of  the  public  to  prevent  the  commission  of  an  act  injurious  to 
the  public. 

The  decision  of  the  Court  of  Appeal  was  cited  in  State  ex  rel.  llines  v. 
Sco'tt  County  Macadamized  Road  Co.  207  Mo.  54,  105  S.  W.  752,  13  Ann.  Cas. 
656,  holding  a  proceeding  by  injunction  by  prosecuting  attorney  in  the  name 
of  the  state  to  restrain  a  corporation  whose  charter  has  expired  from  further 
maintaining  a  public  nuisance  is  a  proper  remedy;  West  v.  Parkdale,  12  Ont. 
App.  Rep.  393,  on  rights  whicii  might  be  heard  and  disposed  of  on  a  motion 
for  interim  injunction. 
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I'owors   ol'   a    coiiiinoii    coiiiu'il. 

C'itiHl  in  Moiu/iT   v.   Iviuino,  OS  Wis.  241,  32  N.  W.   139,  holdin<T  that  a  com- 
mon ooiuu'il  lias  no  powers  except  sutli  as  are  cxprosslj'  granted  by  statute  or 
necessarily  implied  therefrom. 
Actions  in  which  attorney  general  is  proper  party. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Atty.  Gen.  ex  rel.  Morrison 
V.  Landry,  45  N.  S.  2!)S,  holding  that  attorney  general  is  always  proper  party 
to  action  for  protection  of  charitable  trust. 

22  E.  R.  C.  132,  FOUNTAIXE  v.  CARMARTHEN  R.  CO.  37  L.  J.  Ch.  N.  S.  429, 

L.  R.  5  Eq.  316,  IG  Week.  Rep.  476. 
Validity  of  corporate  acts  In  excess  of  authority. 

Cited  in  Adams  v.  Bank  of  Montreal,  8  B.  C.  3]4,  holding  that  mortgage  made 
by  directors  of  company  prior  to  consent  of  shareliolders,  may  be  ratified  by 
them;  L'Hospital  Du  Sacre-Coeur  v.  Lefebore,  17  Quebec  L.  Rep.  35,  holding 
that  when  business  transaction  of  public  hospital  with  third  party  is  in  court, 
public  act  of  incorporation  must  be  considered  as  source  of  its  powers;  Beaver  & 
T.  Mut.  F.  Ins.  Co.  v.  Spires,  30  U.  C.  C.  P.  304,  holding  an  issue  of  debentures 
was  only  void  as  to  what  was  issued  in  excess  of  the  amount  authorized ;  Ex 
parte  Watson,  L.  R.  21  Q.  B.  Div.  301,  56  L.  J.  Q.  B.  N.  S.  609,  59  L.  T.  N.  S. 
501,  36  Week.  Rep.  829,  52  J.  P.  742,  holding  a  corporation  which  borrowed 
money  on  its  promissory,  notes  at  a  time  when  it  had  no  authority  to  borrow 
not  liable  on  a  deposit  note  given  in  satisfaction  of  such  notes  after  the  power 
to  borrow  was  conferred  upon  it. 
Irregularity   of   performance   of   authorized   corporate    act. 

Cited  in  St.  Vincent  College  v.  Hallett,  119  C.  C.  A.  647,  201  Fed.  471  (dis- 
senting opinion),  on  validity  of  act  of  corporation  which  is  within  general  pow- 
ers, but  which  is  performed  without  following  statutory  directions;  Louisville 
Trust  Co.  V.  Louisville,  N.  A.  &  C.  R.  Co.  22  C.  C.  A.  378,  43  U.  S.  App.  550, 
75  Fed.  433,  holding  that  where  railroad  company  which  has  power  to  guarantee 
bonds  of  another  companj'  upon  petition  of  majority  of  its  stockholders,  guar- 
anty of  such  bonds  without  petition  is  not  ultra  vires  act;  McDougall  v.  Lind- 
say Paper  Mill  Co.  10  Ont.  Pr.  Rep.  247,  holding  that  security  given  by  corpo- 
ration for  money  received  is  not  affected  by  failure  to  have  its  issuance  sanc- 
tioned by  two  thirds  vote  of  shareholders;  Re  Romford  Canal  Co.  L.  R.  24  Ch. 
Div.  85,  52  L.  J.  Ch.  N.  S.  729,  49  L.  T.  N.  S.  118,  on  right  to  set  up  an  irregu- 
larity in  the  performance  of  an  authorized  corporate  act;  Bishop  v.  Kent  &  S. 
Co.  20  R.  I.  680,  41  Atl.  255,  holding  assignee  in  insolvency  of  a  corporation 
could  not  set  up  that  the  requirements  of  the  charter  of  the  corporation  were 
not  complied  with  in  the  issuance  of  a  mortgage;  Bank  of  Toronto  v.  Coburg, 
P.  &  M.  R.  Co.  10  Ont.  Rep.  376,  holding  an  issue  of  debentures  to  directors  at 
a  discount  in  satisfaction  of  debts  could  not  be  taken  advantage  of  by  holders 
of  other  debentures  of  the  same  class. 

Cited  in  note  in  29  L.R.A.  (N.S.)  363,  on  circumstances  sufficient  to  put 
purchaser  of  negotiable  paper  on  inquiry. 

Cited   in   2   Morse,   Banks,   4th   ed.   775,   en   liability   of  bank   on   corporation 
checks;  1  Elliott,  Railr.  2d  ed.  658,  on  effect  of  irregularities  in  issuing  railroad 
bonds;   1  Elliott,  Railr.  2d  ed.  668,  on  who  may  execute  railroad  mortgage. 
—  As  affecting  their  validity  as  to  third  persons. 

Cited  in  Louisville,  X.  A.  &  C.  R.  Co.  v.  Louisville  Trust  Co.  174  U.  S.  552, 
43  L.  ed.  1081,  19  Sup.  Ct.  Rep.  817    (affirming  and  reversing  in  part  75  Fed. 


2143  NOTES  ON  ENGLISH  RULING  CASES.      [22  E.  R.  C.  143 

433,  22  C.  C.  A.  378,  43  U.  S.  App.  550),  holding  the  issuance  of  a  negotiable 
guaranty  by  directors  of  a  corporation,  ir.  an  irregular  manner  was  valid  as 
to  a  purchaser  in  good  faith,  the  directors  having  authority  to  issue  such  guar- 
anty; Ex  parte  Overend,  L.  R.  4  Ch.  460,  39  L.  J.  Ch.  N.  S.  27,  20  L.  T.  N.  S. 
641,  17  Week.  Rep.  689,  holding  the  acceptance  of  bills  of  exchange  bj'  a  corpo- 
ration having  power  to  accept  bills,  in  an  irregular  manner  was  good  as  to  a 
holder  of  such  bills  without  notice  of  the  irregularities. 
Presvimptive  regularity  of  authorized  corporate  acts. 

Cited  in  Landowners  of  West  of  England  v.  Ashford,  L.  R.  16  Ch.  Div.  411, 
50  L.  J.  Ch.  N.  S.  276,  44  L.  T.  N.  S.  20,  on  right  to  presume  that  corporation 
having  power  to  borrow  money  took  the  regular  steps  to  do  so;  Colonial  Bank  v. 
Willan,  L.  R.  5  P.  C.  417,  43  L.  J.  P.  C.  N.  S.  39,  30  L.  T.  N.  S.  237,  22  Week. 
Rep.  516,  holding  it  was  not  incumbent  upon  a  person  lending  money  to  a 
joint  stock  company  to  see  that  their  proceedings  were  regular  it  being  ap- 
parent they  had  the  power  to  borrow. 
—  Binding  effect  on  parties. 

Cited  in  Atkins  v.  Wardle,  58  L.  J.  Q.  B.  N.  S.  377,  61  L.  T.  N.  S.  23,  on 
shareholder  in  a  corporation  as  being  bound  to  know  the  extent  of  authority 
vested  in  corporation  and  hence  bound  by  its  authorized  acts. 

22  E.  R.  C.  143,  WEBB  v.  MANCHESTER  &  L.  R.  CO.  4  Myl.  &  C.  116,  1  Rail- 
way Cas.  576-602. 
Exercise  of  eminent  domain. 

Cited  in  McCulloch  v.  Southern  R.  Co.  149  N.  C.  305,  62  S.  E.  1096  (dissenting 
opinion)  ;  Gilchrist  v.  Dominion  Teleg.  Co.  19  N.  B.  553;  Re  Kingston  &  P.  R. 
Co.  11  Ont.  Pr.  Rep.  304;  Bradford  v.  Cole,  8  Fla.  263,— on  when  the  exercise  of 
the  right  of  eminent  domain  is  authorized;  New  York  &  H.  R.  Co.  v.  Kip,  46  N. 
Y.  546,  7  Am.  Rep.  385,  holding  a  railroad  vested  with  the  power  of  eminent 
domain  might  exercise  the  right  to  acquire  land  for  the  purposes  of  erecting  a 
freight  depot;  West  River  Bridge  Co.  v.  Dix,  6  How.  507,  12  L.  ed.  535,  holding 
a  bridge  held  by  an  incorporated  company  imder  charter  from  state  might  be  con- 
demned and  taken  as  part  of  a  public  road;  Dowling  v.  Pontypool,  C.  &  N.  R. 
Co.  L.  R.  18  Eq.  714,  43  L.  J.  Ch.  N.  S.  761,  holding  defendant's  property  took 
land  of  plaintiff's  where  otherwise  plaintiff's  entrance  would  have  been  blocked 
by  road. 

Cited  in  2  Elliott,  Railr.  2d  ed.  543,  on   extent  of  appropriation   of  land  for 
railroad;  2  Elliott,  Railr.  2d  ed.  551,  on  reversion  on  abandonment  of  land  taken 
for  railroad. 
Basis  for  restraining  exercise  of  eminent   domain. 

Cited  in  Com.  v.  Pittsburgh  &  C.  R.  Co.  24  Pa.  159,  62  Am.  Dec.  372,  on  the 
questions   raised   in   case   wliere   proceedings   to   take   land   by   right   of   eminent 
domain  is  sought  to  be  enjoined. 
Rights  and  duties  of  quasi  public  corporations. 

Cited  in  Atty-Gen.  v.  Ryan,  5  Manitoba  L.  Rep.  81;  Wood  v.  Carleton  Branch 
R.  Co.  ]4  N.  B.  244;  Lamb  v.  North  London  R.  Co.  L.  R.  4  Ch.  522,  21  L.  T. 
N.  S.  98,  17  Week.  Rep.  746;  Atty-Gen.  v.  Cbicago  &  N.  W.  R.  Co.  35  Wis.  425,— 
on  grants  of  power  to  railroad  corporations  as  being  strictly  construed;  Ex  parte 
Atty.  Gen.  17  N.  B.  667,  holding  the  running  of  a  daily  train  as  required  by 
the  act  was  not  excused  because  unprofitable. 


•JJ   K.   K.  C.   14,!|      NlVlKS  ON    I^Ni;  l.lSll    lULlNC   CASES.  2144 

t  «)ii>tiiulit>ii   oT   >tatutos    <;ritii(iii<;    powri'    to   corporalions. 

Cited  in  W  imlsor  &  A.  K.  Co.  v.  Western  County  R.  Co.  Russell  (N.  S.)  287. 
holdinjr  that  aets  <jiantin<i  powers  to  eorpoiaiions  must  be  strietly  construed  as 
against  private  property;  British  Columbia  Eleetrie  R.  Co.  v.  Crompton,  4.S  Can. 
S.  C.  1.  17  Ann.  Cas.  1038  (dissenting  opinion),  on  construction  of  statute  con- 
terring  powers  ujion  corporations. 
Scope  of  corporate   power  to   make  eoiitraet.s. 

Cited  in  1  Elliott.  IJailr.  2d  ed.  490,  on  scope  of  corporate  power  to  make  con- 
tracts. 

22  E.  R.  C.  148,  BENTIXCK  v.  NORFOLK  ESTUARY  CO.  8  Dc  G.  M.  &  G.  714, 
3  Jur.  X.  S.  345,  2a  L.  J.  Ch.  N.  S.  404,  ;">  Week.  Rep.  327,  affirming  the 
decision  of  the  Vice  Chancellor,  reported  in  3  ,Tur.  N.  S.  204. 

I. imitations  upon  exercise  of  eminent  domain. 

Cited  in  Watson  v.  Northern  R.  Co.  5  Ont.  Rep.  .j.lO.  holding  railroad  company 
could  not  exercise  the  right  of  eminent  domain  fpr  the  sole  purpose  of  taking 
land  from  which  gravel  might  be  obtained  for  the  repair  of  road;  dissenting 
opinion  in  Sunday  v.  Water  Comrs.  C.  R.  [1906]  A.  C.  1  (reversing  34  Can.  S.  C. 
0.')0 1 ,  as  extent  of  powers  of  water  company  authorized  to  supply  water  to  public. 

22  E.  R.  C.  157,  BEAUCHAMP  v.  GREAT  WESTERN  R.  CO.  38  L.  J.  Ch.  N.  S. 

162,  L.  R.  3  Ch.  745,  19  L.  T.  N.  S.  189,  10  Week.  Rep.  11.^)5. 
Exercise  of  eminent  domain. 

Cited  in  Bowling  v.  Pontypool,  C.  &  N.  R.  Co.  L.  R.  18  Eq.  714,  43  L.  J.  Ch. 
N.  S.  761,  holding  railroad  company  might  take  land  from  plaintilT  so  as  to 
divert  road  that  it  might  not  block  entrance  to  plaintiff's  land. 

Cited  in  note  in  22  Eng.  Rul.  Cas.  289,  on  right  to  take  land  for  public  piu'- 
\K>se  only  when  necessary. 
••Superfluous  lands"  under  railway  acts. 

Cited  in  May  v.  Great  Western  R.  Co.  L.  R.  8  Q.  B.  26,  42  L.  J.  Q.  B.  N.  S.  6, 
27  L.  T.  N.  S.  620,  21  Week.  Rep.  295  (dissenting  opinion),  on  when  lands  held 
by  railroad  company  are  to  be  considered  superfluous  lands;  Wilkinson  v.  Hull, 
B.  &  W.  R.  Junction  R.  &  Dock  Co.  L.  R.  20  Ch.  Div.  323,  51  L.  J.  Ch.  N.  S.  788, 
40  L.  T.  N.  S.  455,  30  Week.  Rep.  017,  holding  lands  required  by  railroad  company 
for  accommodation  works  could  not  be  considered  superfluous  lands. 

Distinguished  in  Hobbs  v.  Midland  R.  Co.  L.  R.  20  Ch.  Div.  418,  51  L.  .J.  Ch. 
N.  S.  320,  46  L.  T.  N.  S.  270,  30  Week.  Rep.  516,  holding  the  mere  fact  that  a 
railroad  purported  to  convey  lands  acquired  by  them  is  not  conclusive  to  show 
that  the  lands  conveyed  were  superfluous  lands;  Macfie  v.  Callander  &  0.  R.  Co. 
24  Rettie,  1156,  holding  the  fact  that  railroad  had  executed  leases  of  land  adjoin- 
ing station  was  not  conclusive  evidence  that  they  were  superfluous  lands;  Clyde 
Nav.  Trustees  v.  Blantyre  [1893]  A.  C.  703,  as  not  in  point  on  the  rights  of 
trustees  under  act  providing  for  tlie  construction  of  docks. 
Necessity  for  flling  railway  location. 

Distinguished  in  Re  Bronson,  1  Ont.  Rep.  415,  holding  line  authorized  to  extend 
from  one  city  to  another  had  a  right  to  enter  such  city  although  no  maps  or 
books  of  reference  showed  such  intention. 

22  E.  R.  C.  167,  AYR  HARBOUR  v.  OSWALD,  L.  R.  8  App.  Cas.  623. 
Di.sability   of    public    service   corporation    to    surrender    franchise    rights. 

Cited  in  Toronto  v.  Bell  Teleph.  Co.  6  Ont.  L.  Rep.  335,  holding  a  right  granted 
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to  a  company  by  Parliament  could  not  be  surrendered  to  the  local  legislature  even 
with  the  consent  of  the  company. 

—  Contracts  attempting  to  abnegate  rights. 

Cited  in  Montreal  Park  &  I.  R.  Co.  v.  Chateaugay  &  N.  R.  Co.  35  Can.  S.  C. 
48,  on  invalidity  of  agreement  by  corporation  to  abstain  from  the  exercise  of  its 
franchise;  Re  South  Eastern  R.  Co.  [1907]  2  Ch.  366,  76  L.  J.  Ch.  N.  S.  481,  97 
L.  T.  N.  S.  576,  holding  the  act  of  a  railroad,  having  power  to  acquire  land  for 
the  purpose  of  enlarging  their  stations  and  other  purposes  connected  with  the 
undertaking,  in  covenanting  in  the  conveyance  not  to  use  for  purposes  other  than 
the  erection  of  a  passenger  station  was  ultra  vires;  Creyke  v.  Hatfield  Chase,  12 
Times  L.  R.  383,  holding  the  defendant  corporation,  being  of  a  quasi  public  nature, 
and  the  duty  resting  on  them  to  maintain  the  banks  of  the  stream  and  prevent 
flooding,  could  not  validly  grant  the  plaintifi'  the  right  to  wharf  his  lands  at  his 
pleasure;  River  Thames  v.  Southwark  &  V.  Water  Co.  13  Times  L.  R.  155,  on 
the  point  that  where  rights  are  granted  by  Parliament  for  public  purposes  the 
exercise  of  such  rights  may  not  be  restricted  by  private  agreement. 
Extent  of  francliise  powers. 

Cited  in  Winnipeg  Street  R.  Co.  v.  Winnipeg  Electric  Street  R.  Co.  9  Manitoba 
L.  Rep.  210,  holding  a  grant  of  authority  to  city  to  authorize  tramways  did  not 
confer  the  power  upon  it  to  give  an  exclusive  grant  of  a  franchise  to  a  street 
railway  company;  London  &  N.  W.  R.  Co.  v.  Runcorn  Rural  Dist.  [1898]  1  Ch. 
34,  67  L.  J.  Ch.  N.  S.  28,  77  L.  T.  N.  S.  485,  46  Week.  Rep.  121,  62  J.  P.  9, 
14  Times  L.  R.  63,  holding  plaintiff  maintaining  under  autliority  of  law  drains 
for  the  purpose  of  conveying  surface  water  from  adjoining  lands  might  enjoin 
the  authorities  of  a  local  sanitary  district  from  connecting  sewers  with  such 
drains. 

—  Disability  of  corporation  to  exceed  powers. 

Cited  in  Jordeson  v.  Sutton,  S.  &  D.  P.  Gas  Co.  [1898]  2  Ch.  614,  67  L.  J.  Ch. 
N.  S.  666,  63  J.  P.  137,  47  Week.  Rep.  222,  79  L.  T.  N.  S.  478,  14  Times  L.  R. 
567,  on  corporation  as  being  unable  to  bind  itself  to  any  undertaking  inconsistent 
with  the  purposes  of  its  organization;  Great  Western  R.  Co.  v.  Talbot  [1902] 
2  Ch.  759,  71  L.  J.  Ch.  N.  S.  835,  87  L.  T.  N.  S.  405,  18  Times  L.  R.  775,  51 
Week.  Rep.  312,  on  corporation  of  quasi  public  nature  as  having  no  right  to  dis- 
pose of  land  acquired  for  their  particular  purpose  for  purposes  not  consistent 
therewith. 
Effect  of  notice  by  corporation  of  piirpo.se  to  acquire  land. 

Cited  in  Tiverton  &  N.  D.  R.  Co.  v.  Looscmore,  L.  R.  9  App,  Cas.  480,  53  L.  J. 
Ch.  N.  S.  812,  50  L.  T.  N.  S.  037,  32  Week.  Rep.  929,  48  J.  P.  372,  on  the  effect 
of  notice  by  railroad  authorized  to  acquire  land,  to  owner  of  land  to  treat  for 
part  of  it. 

22  E.  R.  C.  187,  REX  v.  HUNGERFORD  MARKET  CO.  4  Barn.  &  Ad.  .327,  1  Nev. 

&  M.  112,  38  Revised  Rep.  253. 
Right   to   discontinue  condemnation    proceedings. 

Cited  in  Gear  v.  Dubuque  &  S.  C.  R.  Co.  20  Iowa,  523,  89  Am.  Dec.  550,  hold- 
ing that  judgment  assessing  amount  of  damages  in  condemnation  procx'edings  by 
railroad,  does  not  bind  it  to  accept  lands  and  pay  amount  assessed;  Re  Wash- 
ington Park,  15  Abb.  Pr.  N.  S.  148,  holding  that  adjudication  of  necessity  of 
taking  certain  lands  determines  right  of  respective  parties  and  after  sucli  ad- 
Notes  on  E.  R.  C— 135. 
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jiulicjitioii  appliiants  iiuuiot  disroiitiiuif ;  Buxall  v.  Sly,  12  C.  L.  R.  (Austr.)  (i:>, 
holding  that  wlioro  aftor  notice  of  intention  to  ri'sunio  land  under  railway  act, 
the  governor  may  issue  a  fresh  notification  under  section  5  of  that  act  and 
resume  land  under  that  section;  Grimshawe  v.  Grand  Trunk  11.  Co.  15  U.  C.  Q. 
1?.  224,  holding  that  notice  for  lands,  under  statute,  may  be  desisted  from,  and 
new  notice  given  for  same  lands,  after  arbitrators  have  met;  Birch  v.  St.  Marylc- 
bone.  20  L.  T.  N.  S.  697,  17  Week.  Rep.  1014,  holding  that  where  notice  to  treat 
is  given  the  one  giving  it  is  bound  thereby  and  liable  if  he  fail  to  proceed;  Ke 
Munson,  2!l  Hun,  325,  on  same  point;  Moore  v.  Central  Ontario  R.  Co.  2  Ont. 
Kep.  047,  holding  that  railway  company  giving  notice  to  take  land  cannot  desist 
therefrom  except  as  provided  by  statute;  Furbish  v.  Kennebec  County,  93  Me. 
117,  44  Atl.  364:  People  ex  rel.  Gaslight  Co.  v.  Syracuse,  78  N.  Y.  56, — holdilig 
that  where  condemnation  proceedings  have  progressed  so  far  that  the  compensa- 
tion has  been  finally  settled;  the  proceedings  cannot  be  abandoned,  and  man- 
damus will  lie  to  compel  completion. 

Cited  in  note  in  16  L.R.A.  (N.S.)  541,  as  to  when  title  passes  in  condemnation 
proceedings. 

Cited  in  3  Dillon,  Mun.  Corp.  5th  ed.  1652,  on  discontinuance  of  eminent 
domain  proceedings. 

Distinguished  in  Eggleston  v.  New  York  &  H.  R.  Co.  35  Barb.  162,  holding 
that  entry  upon  land  under  an  oral  agreement  for  its  purchase  at  a  certain  price 
constitutes,  prior  to  payment,  a  license  only  and  is  revocable. 

Disapproved  in  Re  \Yashington  Park,  56  N.  Y.  144   (affirming  2  T.  and  C.  637 
which  reversed  15  Abb.  Pr.  X.  S.  148),  holding  that  condemnation  proceedings  for 
public  purposes  may  be  discontinued  at  any  time  prior  to  final  confirmation  and 
payment  of  the  compensation. 
—  Mandamus  to  compel  completion  of  instituted  proceedings. 

Cited  in  Rankin  v.  Great  Western  R.  Co.  4  U.  C.  C.  P.  463;  Mitchell  v.  Groat 
SYestern  R.  Co.  35  U.  C.  Q.  B.  148,  on  mandamus  to  compel  a  company,  whicli 
has  given  notice  of  intention  to  take  land,  to  proceed  under  such  notice;  Morgan 
V.  Metropolitan  R.  Co.  L.  R.  4  C.  P.  97,  38  L.  J.  C.  P.  N.  S.  87,  19  L.  T.  X.  S. 
655,  17  Week.  Rep.  261,  holding  railway  bound  by  notice  to  treat  for  certain 
land,  and  liable  to  damages  for  failure  to  take  the  land  and  that  mandamus 
would  also  lie  to  compel  them  to  proceed. 

Right   of  railroad   company   to   enter   upon   and   attempt   to   appropriate 
land  of  another. 

Cited  in  Jannette  v.  Great  Western  R.  Co.  4  U.  C.  C.  P.  488,  holding  that  a 
railroad  company  has  no  right  to  enter  and  permanently  appropriate  lands 
owned  and  possessed  by  another  to  the  purposes  of  the  railroad  against  his  will 
and  without  a  reference  under  the  statutes,  nor  to  enter  with  such  intention 
although  the  design  be  abandoned. 

22  E.  R.  C.  192,  REG.  v.  LOXDON  &  S.  W.  R.  CO.  12  Q.  B.  775,  12  Jur.  973,  17 

L.  J.  Q.  B.  X.  S.  326,  5  Railway  Cas.  669. 
Disability   of    railway    to    discontinue    condemnation    proceedings. 

Cited  in  Rankin  v.  Great  Western  R.  Co.  4  U.  C.  C.  P.  463,  on  railway  company 
being  bound  by  condemnation  proceedings  which  had  been  carried  through  to  a 
final  award  of  compensation. 
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22  E.  R.  C.  202,  MUNNS  v.  ISLE  OF  WIGHT  R.  CO.  L.  R.  5  Ch.  414,  39  L.  J. 

Ch.  N.  S.  522,  23  L.  T.  N.  S.  96,  18  Week.  Rep.  781,  modifying  decision  of 

the  Vice  Chancellor,  reported  in  L.  R.  8  Eq.  653. 
Status  of  unpaid  vendor  of  lands  for  railway  purposes. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Howe  v.  Harding,  76  Tex.  17, 
18  Am.  St.  Rep.  17,  13  S.  W.  41,  holding  that  vendor's  lien  exists  in  case  of 
grant  for  railroad  right  of  way  where  the  consideration  has  not  been  paid. 

—  Injunction  to  compel  satisfaction  of  vendor's  lien. 

Cited  in  St.  Louis,  A.  &  T.  R.  Co.  v.  Henderson,  86  Tex.  307,  24  S.  W.  381,  on 
right  of  vendor  to  enjoin  railway  from  using  the  land  until  his  lien  is  satisfied; 
De  Bois  V.  R.  1  Has.  &  War.  Pr.  Edw.  Isl.  398,  holding  that  vendor's  lien  upon 
land  taken  for  railway  may  be  enforced  by  injunction;  AUgood  v.  Merrybent  & 
D.  R.  Co.  L.  R.  33  Ch.  Div.  571,  55  L.  J.  Ch.  N.  S.  743,  55  L.  T.  N.  S.  835,  35 
Week.  Rep.  180,  22  Eng.  Riil.  Cas.  207,  holding  that  court  may  grant  an  in- 
junction to  prevent  the  running  of  trains  over  the  land  taken  from  complainant 
who  had  brought  proceedings  to  enforce  his  lien  for  the  unpaid  purchase  price  of 
the  land;  Florida  Southern  R.  Co.  v.  Hill,  40  Fla.  1,  74  Am.  St.  Rep;  123,  23  So. 
566,  holding  that  where  land  owner  has  acquiesced  in  the  taking  of  his  land  for 
a  right  of  way,  an  injunction  should  not  be  granted  to  enforce  his  lien  for  com- 
pensation; Lincoln  Paper  Mills  Co.  v.  St.  Catherines  &  N.  C.  R.  Co.  19  Ont.  Rep. 
106,  holding  that  where  railroad  had  not  paid  for  land  over  which  the  road  was 
in  operation,  the  vendor  was  entitled  to  a  lien  and  sale,  but  not  to  an  injunction 
nor  possession;  Lycett  v.  Stafford  &  U.  R.  Co.  L.  R.  13  Eq.  261,  41  L.  J.  Ch.  N.  S. 
474,  25  L.  T.  N.  S.  870,  declining  an  injunction  to  restrain  the  running  of  trains 
over  the  land  prior  to  its  sale  inider  an  order  to  satisfy  a  vendor's  lien. 
Enforcement  of  lien. 

Cited  in  Fitzhugh  v.  Maxwell,  34  Mich.  138,  on  equitable  lien  as  being  enforce- 
able only  by  sale. 

—  Of  vendor's  lien. 

Cited  in  Re  Stucley  [1906]  1  Ch.  67,  75  L.  J.  Ch.  N.  S.  58,  54  Week.  Rep.  256, 
93  L.  T.  N.  S.  718,  22  Times  L.  R.  33,  holding  that  the  holder  of  a  vendor's  lien 
has  the  same  right  to  have  liis  lien  satisfied  by  sale,  as  lias  the  holder  of  an 
express  charge. 

Cited  in  High,  Receiv.  4th  ed.  464,  on  appointment  of  receiver  for  railway 
company  to  protect  vendor's  lien  on  insolvency  of  the  company. 

—  Of  lien  on  railway  lands. 

Cited  in  Smith  v.  Midland  R.  Co.  4  Ont.  Rep.  404,  holding  that  the  land  of  a 
railway  may  be  sold  for  taxes. 

22  E.  R.  C.  207,  ALLGOOD  v.  MERRYBENT  &  D.  R.  CO.  L.  R.  33  Ch.  Div.  571, 

55  L.  J.  Ch.  N.  S.  743,  55  L.  T.  N.  S.  835,  35  Week.  Rep.  180. 
Injunction  to  compel  satisfaction  of  vendor's  lien  upon  railway  lands. 

Distinguished  in  Lincoln  Paper  Mills  Co.  v.  St.  ('atharines  &  N.  C.  R.  Co.  19 
Ont.  Rep.  106,  holding  that  injunction  sliould  not  be  granted  to  enforce  vendor's 
lien  against  railroad  whicli  had  failed  to  pay  for  its  right  of  way. 

22  E.  R.  C.  213,  MULLINER  v.  MIDLAND  R.  CO.  L.  R.  11  Cli.  Div.  611,  48  L. 

J.  Ch.  N.  S.  258,  40  L.  T.  N.  S.  121,  27  Week.  Rep.  330. 
Nature  of  tenure  of  lands  taken  for  a  particular  purpose. 

Di3ti!.saished  in  McQueen  v.  R.  16  Can.  S.  C.  1,  holding  that  land  vested  in 
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tin-  iTiiwti  l>y  lU't  of  riuliimuiit   for  a  spoi-ifu-  purpose  i^  not  divcsli'd  because  its 
use  for  sueli  inirpos*-  liiul  loiised. 
—  l\>r  railway  imrposis. 

C  ite.i  in  Uol)y  v.  New  York  C.  .*<  II.  K.  W.  Co.  142  X.  V.  ITC,  :W  X.  E.  1053, 
on  iiuostioii  of  use  to  wliieli  a  railway  eonipaiiy  may  put  lands  taken  for  railway 
l>iirposes. 

Citoil  in  1  Elliott,  Railr.  2d  od.  572,  on  ae<iuisition  hy  raihxad  eoin|)any  of 
fee  to  land  by  private  grant. 

Distinguished  in  Grand  Trunk  E.   Co.  v.  Credit  Valley  R.  Co.  27   Grant,  Cli. 
(U.  C.)   232,  on  character  of  title  held  by  railway  company  to  lands  obtained  for 
railway  purposes. 
l>i.<*ability  of  corporation   to  abnegate   its   franelii.se  powers. 

Cited  in  Montreal  Park  &  I.  E.  Co.  v.  Chateaugay  &  X.  E.  Co.  35  Can.  S.  C. 
4S,  holding  that  an  agreement  by  a  railway  company  to  refrain  from  exercising 
the  powers  granted  to  it  is  void;  Ayr  Harbor  v.  Oswald,  22  E.  E.  C.  1G7,  L.  E. 
!)  A  pp.  Cas.  G23,  holding  that  a  body  taking  land  for  a  public  use  cannot  bind 
itself  by  a  contract  not  to  use  it  for  such  purpose;  Jordeson  v.  Sutton,  S.  &  D. 
P.  Gas  Co.  [185)8]  2  Ch.  614,  07  L.  J.  Ch.  X.  S.  G66,  14  Times  L.  E.  567,  on  same 
point;  Winnipeg  Street  R.  Co.  v.  Winnipeg  Electric  Street  E.  Co.  9  Manitoba 
L.  Eep.  219,  on  municipal  corporation  as  having  no  power  to  pass  by-laws  whieli 
cannot  be  revoked. 

Cited  in  note  in  22  Eng.  Rul.  Cas.  185.  on  authority  of  corporation  to  restrict 
exercise  of  its  powers  over   land  taken   by  eminent  domain  proceedings. 

Distinguished  in  Manchester,  S.  &  L.  R.  Co.  v.  Anderson   [1898]   2  Ch.  394,  07 
L.  J.  Ch.  N.  S.  568,  78  L.  T.  X'.  S.  821,  14  Times  L.  R.  489,  on  power  of  railway 
company  to  bind  itself  not  to  exercise  the  powers  conferred  upon  it. 
Disability  of  railway  to  alienate  or  encumber  its  rights. 

Cited  in  Pratt  v.  Grand  Trunk  R.  Co.  8  Ont.  Rep.  499,  holding  that  railroad 
company  had  no  power  to  convey  lands  acquired  by  them  for  railroad  purposes: 
Stevens  v.  Metropolitan  Dist.  R.  Co.  L.  R.  29  Ch.  Div.  60,  52  L.  T.  X.  S.  832, 
54  L.  J.  Ch.  X.  S.  /37,  33  Week.  Rep.  531,  on  railway  as  having  no  power  to 
alienate  any  part  of  its  works  necessary  for  the  construction  or  operation  of  its 
railway;  Hackney  v.  Lee  Conservancy  Board  [1904]  2  K.  B.  541,  73  L.  J.  K.  B. 
X.  S.  700,  08  J.  P.  485,  91  L.  T.  X.  S.  13,  20  Times  L.  R.  646,  2  Local  G.  R.  1144. 
on  railway  company  as  having  no  power  to  let  its  undertaking  in  whole  or  in 
part. 
—  Its  lands. 

Cited  in  Canadian  Southern  R.  Co.  v.  Xiagara  Falls,  22  Ont.  Rep.  41,  holding 
that  railway  company  cannot  convey  the  right  and  privilege  of  laying  water  pipes 
along  its  track;  Grand  Trunk  E.  W.  Co.  v.  Valliear,  7  Ont.  L.  Eep.  364,  holding 
that  railroad  company  has  no  power  to  grant  a  right  of  way  over  its  station 
grounds  and  that  such  right  of  way  cannot  be  obtained  by  user ;  Great  Western 
R.  Co.  V.  Solihull  Rural  Dist.  86  L.  T.  X.  S.  852,  18  Times  L.  R.  707,  66  J.  P. 
772,  holding  that  canal  company  cannot  dedicate  a  public  right  of  way  along  the 
embankments  of  its  reservoirs  where  such  right  of  way  would  result  in  great 
damage  to  the  embankments;  Great  Western  R.  Co.  v.  Talbot  [1902]  2  Ch.  759, 
71  L.  J.  Ch.  X.  S.  835,  87  L.  T.  X.  S.  405,  18  Times  L.  R.  775,  5  Week.  Rep.  312, 
on  railway  company  as  having  no  right  to  sell  its  lands  nor  to  grant  any  ease- 
ment or  right  of  way  over  it  except  for  the  purposes  of  the  company. 

Distinguished  in  Bayley  v.  Great  Western  R.   Co.  L.  R.  26  Ch.   Div.  434,   51 
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L.  T.  N.  S.  337,  holding  that  the  conveyance  to  a  railway  of  pieniises  on  which 
a  stable  was  standing  carried  with  it  a  right  of  way  over  the  vendor's  premises 
for  access  thereto  so  -long  as  the  stables  were  used,  which  might  be  until  wanted 
by  the  road  for  railway  purposes;  Stretford  Urban  Dist.  v.  Manchester  South 
Junction  &  A.  R.  Co.  68  J.  P.  59,  1  Local  G.  R.  683,  19  Times  L.  R.  546,  holding 
that  railway  may  dedicate  part  of  its  right  of  way  as  a  public  street  for  the  pur- 
pose of  giving  access  to  its  station;  Grand  Junction  Canal  Co.  v.  Petty,  L.  R.  21 
Q.  B.  Div.  273,  57  L.  J.  Q.  B.  N.  S.  572,  59  L.  T.  N.  S.  767,  36  Week.  Rep.  795,  52 
J.  P.  692,  holding  that  canal  company  may  dedicate  land,  taken  for  towpath,  as  a 
public  footpath  subject  to  its  use  by  them  as  a  towpath;  Re  Gonty  [1896]  2  Q. 
B.  439,  65  L.  J.  Q.  B.  N.  S.  625,  75^  L.  T.  N.  S.  239,  45  Week.  Rep.  83,— holding 
tliat  railway  company  could  grant  right  of  way  over  land  taken  by  it,  so  as  to 
provide  access  to  lands  not  taken. 

—  "Superflxious  lands." 

Cited  in  Re  Metropolitan  Dist.  R.  Co.  L.  R.  13  Ch.  Div.  607,  49  L.  J.  Ch.  N.  S. 
277,  42  L.  T.  N.  S.  73,  28  Week.  Rep.  685,  44  J.  P.  393,  holding  that  railroad 
company  constructing  a  tunnel  for  an  underground  railway  cannot  sell  the  land 
over  it  as  "superfluous  land." 

Distinguislied  in  Ware  v.  London,  B.  &  S.  C.  R.  Co.  52  L.  J.  Ch.  N.  S.  198,  47 
L.   T.   N.    S.   541,   31   Week.    Rep.   228,   holding   that   railway   company   may   sell 
all  its  land  outside  its  boundary  wall,  even  though  such  wall  is  tliicker  at  the 
base  and  some  of  the  land  sold  is  directly  over  a  part  of  the  base  of  the  wall. 
Renunciation  and   avoidance  of  acts   nltra   vires. 

Cited  in  Davis  v.  Leicester  [1894]  2  Ch.  208,  63  L.  J.  Ch.  N.  S.  440,  7  Reports, 
609,  70  L.  T.  N.  S.  599,  42  Week.  Rep.  610,  on  power  of  corporation  to  set  up  its 
own  default  in  avoidance  of  disposition  made  of  their  property;  London  &  N.  W. 
R.  Co.  V.  Runcorn  Rural  Dist.  [1898]  1  Ch.  34,  77  L.  T.  N.  S.  485,  46  Week.  Rep. 
121,  62  J.  P.  9,  67  L.  J.  Ch.  N.  S.  28,  14  Times  L.  R.  63,  on  power  of  railway 
company  to  retake  control  of  drains  constructed  by  them  for  draining  their  lands, 
though  such  drains  were  also  used  to  convey  sewage  from  several  houses. 

22  E.  R.  C.  226,  SWINDON  WATERWORKS  CO.  v.  WILTS  &  B.  CANAL  NAV. 
CO.  L.  R.  7  H.  L.  697,  45  L.  J.  Ch.  N.  S.  638,  33  L.  T.  N.  S.  513,  24"  Week. 
Rep.  284,   modifying  the  decision  of  the  Lords  Justices,   reported   in  L.   R. 
9  Ch.  451,  43  L.  J.  Ch.  N.  S.  393,  30  L.  T.  N.  S.  443,  22  Week.  Rep.  444. 
Right  of  riparian   proprietor  to  reasonable  use  of  water. 

Cited  in  Ellis  v.  Clemens,  22  Ont.  Rep.  216,  as  showing  that  a  riparian  pro- 
prietor is  entitled  only  to  a  reasonable  use  of  the  waters  and  that  he  must  restore 
them  to  their  natural  channel.  Searle  v.  Gardner,  10  Sadler  (Pa.)  163,  13  Atl. 
835,  holding  that  owner  of  land  flowed  by  a  millpond  may  cut  and  remove  ice 
therefrom  provided  it  is  not  taken  in  such  quantities  as  appreciably  to  diminish 
the  water;  Watuppa  Reservoir  Co.  v.  Fall  River,  147  Mass.  548,  1  L.R.A.  466, 
18  N.  E.  465  (dissenting  opinion),  on  rights  of  riparian  proprietors  to  the  use 
of  the  waters  of  a  stream  as  against  the  state;  Priewe  v.  Wisconsin  State  Land 
&  Improv.  Co.  93  Wis.  534,  33  L.R.A.  645,  67  N.  W.  918,— on  riparian  owner 
having  no  right  to  draw  off  the  waters  of  a  lake  to  the  injury  of  other  riparian 
proprietors;  Esquimalt  Waterworks  Co.  v.  Victoria  C.  R.  [1907]  A.  C.  388,  hold- 
ing that  under  statute  privilege  to  take  water  enabled  them  to  appropriate  water 
in  advance  of  their  requirements. 

Disapproved   in   Gillis  v.   Chase,   67   N.   H.   161,   31   Atl.    18,   liolding  riparian 
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..wiuT  ontitlftl  to  ii  lOHsuiuiMi'  use  of  tho  waU'r  wln'tlicr  for  liis  own  piirposi's,  or 
■•:  sale  to  otlicrs.  aii'l  question  of  n-asonahleiu'ss  of  use  is  for  llio  jury. 

—  Iti;;lil  to  iiaturiil  How. 

ritcd  in  Durham  v.  Kno  Cotton  Mills,  141  X.  C.  615,  7  L.R.A.{N.S.)  321,  54 
S.  K.  45;!,  holdiiiij  that  a  riparian  ow.ior  has  the  right  to  the  natural  flow  of  the 
stroam  as  part  and  parcel  of  the  land:  Baltimore  v.  Warren  Mfg.  Co.  59  ^Id.  96, 
holding  tluit  a  riparian  proprietor  has  the  right  to  have  a  stream  flow  in  its 
natural  purity  and  iiuanlity  without  unreasonable  diminution  or  pollution  by 
upper  proprietors. 

—  Kijriits  and  duties  of  riparian  owner.s. 

I  ited  in  Soarle  v.  Gardner.  22  W.  X.  C.  73,  holding  that  it  is  no  unlawful 
diversion  of  water  for  riparian  owner  to  take  ice  from  navigable  stream  for  pur- 
pose of  selling  same,  provided  ilow  water  is  not  appreciably  diminished;  Lawson 
V.  .Mowry,  52  Wis.  21i>,  !)  X.  W.  280,  holding  that  lessee  cannot  resist  payment 
of  rent  on  ground  that  he  had  right  to  water  as  ripar.ian  owner,  where  lot  rented 
liad  been  excluded  from  use  of  water  by  former  owner;  Keith  v.  Corey,  17  X.  B. 
100,  holding  that  aiv  upper  proprietor  may  detain  the  waters  for  a  reasonable 
time  as  necessary  for  his  mill  though  the  operation  of  a  mill  by  a  lower  propri- 
etor is  thereby  interfered  with:  Gould  v.  Eaton,  117  Cal.  539,  38  L.R.A.  181,  49 
Pac.  577,  holding  that  riparian  proprietor  has  no  right  to  divert  the  waters  to 
non-riparian  lands  as  against  the  rights  of  a  lower  owner. 

Cited  in  notes  in  41  L.R.A.  740,  742,  on  correlative  rights  of  upper  and  lower 
proprietors  as  to  use  and  flow  of  stream:  31  L.R.A. (X.S.)  545,  on  right  of  rail- 
road as  riparian  owner  to  water  for  engines;  22  L.R.A.  (X.S.)  384,  on  right  to 
make  use,  on  nonriparian,  of  water  rights  incident  to  riparian  lands;  37  L.R.A. 
(X.S. I  312,  313,  on  right  of  government  to  divert  water  without  compensation 
to  riparian  owner;  10  Eng.  Rul.  Cas.  215,  on  riparian  owner's  right  to  use  of 
stream. 

—  Diversion  of  stream  to  provide  water  supply. 

Cited  in  Hall  v.  Ionia,  38  Mich.  493,  holding  that  riparian  owner  has  no  right 
to  appropriate  the  entire  flow  of  a  stream  for  the  purpose  of  supplying  the  in- 
habitants of  a  nearby  town,  even  though  they  had  the  right  to  appropriate  it 
for  another  purpose;  Paterson  v.  East  Jersey  Water  Co.  74  X.  J.  Eq.  49,  70  Atl. 
472,  holding  that  riparian  owner  is  not  estopped  to  complain  of  diversion  of 
waters  of  river  by  water  company  by  fact  that  he  makes  no  objection  while 
company  is  constructing  costly  works  to  effect  diversion;  Roberts  v.  Gwyrfai  Dist. 
Council,  25  E.  R.  C.  401,  [1899]  2  Ch.  G08,  68  L.  J.  Ch.  X.  S.  757,  81  L.  T.  X.  S. 
465,  holding  that  diverting  waters  for  the  purpose  of  supplying  with  water  the 
inhabitants  of  adjacent  towns  is  not  a  legitimate  exercise  of  riparian  rights  by 
a  riparian  proprietor. 

—  Injunction. 

Cited  in  Meyer  v.  Phillips,  97  X.  Y.  485,  49  Am.  Rep.  538;  Haines  v.  Hall,  17 
Or.  165,  3  L.R.A.  609,  20  Pac.  831, — holding  that  riparian  owner  may  enjoin  a 
use  of  the  stream  which  threatens  irreparable  injury  and  which  if  permitted 
might  ripen  into  an  easement;  Garwood  v.  Xew  York  C.  &  H.  R.  R.  Co.  83  X.  Y. 
400.  38  Am.  Rep.  452,  on  same  point :  Smith  v.  Rochester,  38  Hun,  612 ;  Stanford 
V.  Felt,  71  Cal.  249,  16  Pac.  900, — holding  lower  proprietor  entitled  to  injunc- 
tion to  prevent  diversion  of  waters  without  showing  any  actual  damage  there- 
from; St.  John  V.  Barker,  3  X.  B.  Eq.  358,  holding  that  a  city  authorized  to  take 
a  certain  quantity  of  water  from  a  lake  to  supply  its  people  may  enjoin  the  pol- 
lution of  the  lake  by  a  riparian  owner. 
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Cited  in  Joyce,  Nuis.  410,  on  pollution  of  city  water  supply  as  a  nuisance. 

Tlie  decision  of  the  Lords  Justices  distinguished  in  Burns  v.  St.  Paul  City  R. 
Co.  101  Minn.  36.3,  12  L.R.A.(N.S.)   757,  112  N.  W.  412,  on  courts  of  equity  inter- 
fering upon   information  of  private  parties,  to  enjoin  public  nuisances  or  tres- 
passes. 
Corporations  as  riparian  proprietors. 

Cited  in  Brown  v.  Bathurst  Electric  &  Water  P.  Co.  3  N.  B.  Eq.  543,  holding 
an  incorporated  company  entitled  to  same  riparian  rights  as  an  individual  unless 
such  rights  are  restricted  by  the  act  of  incorporation. 

The   decision   of   the   Lords   Justices   cited   in   Esqviimalt   Waterworks    Co.   v. 
Victoria,  12  B.  C.  302,  on  riparian  rights  under  license  to  company  to  take  waters 
from  a  stream. 
Injunction  against  continuing  injury  to  land. 

The  decision  of  the  Lords  Justices  was  cited  in  Hennessy  v.  Carmony,  50  N.  J. 
Eq.  616,  25  Atl.  374,  holding  that  continuing  injury  to  land  appreciably  affecting 
its  value  will  be  enjoined  by  their  court. 

22  E.  C.  R.  247,  RE  HOBSON,  L.  R.  7  Ch.  Div.  708,  47  L.  J.  Ch.  N.  S.  310,  38  L.  T. 

N.  S.  365,  26  Week.  Rep.  470. 
Disposition  of  price  of  land  paid  into  court. 

Cited  in  Re  Sheffield  [1903]   1  Ch.  208,  72  L.  J.  Ch.  N.  S.  71,  51  Week.  Rep. 
380,  88  L.  T.  N.  S.  157,  holding  trustees  of  a  charity  with  power  to  sell,  entitled' 
to  moneys  paid  into  court  under  Land  Clauses  Act;  Re  Morgan  [1900]  2  Ch.  474, 
69  L.  J.  Ch.  N.  S.  735,  48  Week.  Rep.  670,  holding  trustees  with  power  of  sale, 
entitled  to  receive  proceeds  of  sale  of  the  lands  in  partition  proceedings. 

Cited  in  note  in  22  Eng.  Rul.  Cas.  250,  on  payment  of  trustees  for  land  taken 
under  power  of  eminent  domain. 

Doubted  in  Ex  parte  London  &  N.  W.  R.  Co.  L.  R.  40  Ch.  Div.  386,  58 
L.  J.  Ch.  N.  S,  108,  60  L.  T.  N.  S.  77,  37  Week.  Rep.  199,  holding  that  where  pur- 
chase money  under  the  Land  Clauses  Act  has  been  paid  into  court,  it  lies  with- 
in the  discretion  of  the  court  whether  the  money  shall  be  paid  out  to  trustees  of 
such  land  under  will,  with  power  of  sale. 

22  E.  R.  C.  252,  EX  PARTE  WHITFIELD,  1  Johns.  &  H.  610,  7  Jur.  N.  S.  909. 
30  L.  J.  Ch.  N.  S.  816,  9  Week.  Rep.  764. 

22  E.  R.  C.  253,  RE  BROWN,  59  L.  J.  Ch.  N.  S.  530,  63  L.  T.  N.  S.  131,  38 

Week.  Rep.  529. 
Cost  of  reinvesting  money  paid  into  court  under  Lands  Clauses  Act. 

Cited  in  Re  Gasebe,  70  L.  J.  Ch.  N.  S.  441,  [1901]  1  Ch.  923,  49  Week.  Rep.  372, 
84  L.  T.  N.  S.  386,  holding  that  entire  cost  of  interim  investment  of  money  paid 
into  court  under  Land  Clauses  Act  must  be  paid  by  the  corporation  appropriat- 
ing tlie  land. 

22  E.  R.  C.  256,  RE  JONES,  39  L.  J.  Ch.  N.  S.  190,  18  Week.  Rep.  312. 
Cost  of  reinvesting  money  paid  into  court  under  Tjands  Clauses  Act. 

Doubted  in  Re  Olive,  L.  R.  44  Ch.  Div.  316,  59  L.  J.  Ch.  N.  S.  360,  62  L.  T.  N. 
S.  626,  38  Week.  Rep.  459,  holding  public  body  taking  land  under  Land  Clauses 
Act  liable  for  costs  to  mortgagee  where  tenant  for  life  mortgaged  the  funds  after 
the  money  had  been  paid  into  court. 
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-•_•  K.  K.  (.".  -J.V.t,  KAri.KXKll  v.  SO.M  KKSi:  T  \   D.   \l.  CO.  1..  IJ.   Iti  K.i.  4:)S,  42  L. 
,1.  Ch.  N.  s.  s:.i. 

•_'2  K.  K.  C.  i2t".;{.  GROSVKXOR  v.  IIAMTSTEAD  JUNCTION  R.  CO.  1  De  G.  &  J. 

44(i.  ;}  .Tur.  X.  y.  lOS."),  2ti  I..  J.  Cli.  X.  S.  731,  5  Week.  Rep.  S12. 
••|*;iit  1)1"  a  houso"  witliin  llio  Tjiinds  Clauses  Act. 

L  it.a  in  Holy  Trinity  v.  West  Ontario  P.  R.  Co.  14  Ont.  Rep.  240,  holding  that 
railway  eonipany  could  not  take  a  part  only,  of  a  block  acquired  for  site  of 
liuipter  house  and  cathedral,  though  the  former  only  had  been  erected;  Marson 
V.  London.  C.  &  D.  R.  Co.  L.  R.  6  Eq.  101,  37  L.  J.  Ch.  X.  S.  483,  18  L.  T.  N.  S. 
31!>,  holding  that  railway  company  could  not  take  a  vacant  strip  in  front  of  a 
public  house,  and  necessary  for  approach  to  it  by  conveyances,  without  also  tak- 
ing the  land  on  which  the  house  was  situated;  Ilarvie  v.  South  Devon  R.  Co.  31 
L.  T.  X.  S.  424,  holding  that  two  villas  having  separate  gardens  and  separated 
by  an  incomplete  party  wall,  so  that  one  could  not  be  taken  away  without 
destroying  the  other,  constitute  one  "house"  and  railway  company  could  not 
take  one  without  the  other;  Fergusson  v.  London,  B.  &  S.  C.  R.  Co.  33  L.  J.  Ch. 
X.  S.  20,  3  DeG.  J.  &  S.  653,  2  Xew  Reports,  566,  9  L.  T.  X'.  S.  134,  11  Week. 
Rep.  loss,  holding  that  railway  company  could  take  a  piece  of  land  separated 
from  the  house  and  garden  by  a  road,  without  also  being  compelled  to  take  the 
piece  upon  which  said  house  was  situated;  Kerford  v.  Seacombe,  H.  &  D.  R.  Co. 
57  L.  J.  Ch.  X.  S.  270,  58  L.  T.  X.  S.  445,  30  Week.  Rep.  431,  52  J.  P.  487,  hold- 
ing same  where  the  parcel  taken  was  occupied  by  a  stable  and  used  as  a  garden. 

Cited  in  2  Elliott,  Railr.  2d  ed.  391,  on  i^roperty  which  cannot  be  taken  for 
location  of  railroad  line. 

22  E.  R.  C.  269,  BARXES  v.  SOUTHSEA  R.  CO.  L.  R.  27  Ch.  Div.  530,  51  L.  T. 

X.  S.  762,  32  Week.  Rep.  976. 
••House"  within  statutory  ineai»ing. 

Distinguished  in  Wright  v.  Wallasey  Local  Board,  L.  R.  18  Q.  B.  Div.  783,  50 
L.  J.  Q.  B.  X'^.  S.  259,  52  J.  P.  4,  holding  that  "house"  does  not  include  curtilage 
in  act  prohibiting  cemetery  from  being  established  within  certain  distance  of 
dwelling  house. 

22  E.  R.  C.  281,  FEXWICK  v.  EAST  LOXDOX  R.  CO.  44  L.  J.  Ch.  X.  S.  002, 

L.  R.  20  Eq.  544,  23  Week.  Rep.  901. 
Kxercise  of  corporate  powers  as  regarding  rights  of  others. 

Cited  in  Baltimore  v.  Chesapeake  &  P.  Teleph.  Co.  92  :Md.  092,  48  Atl.  40."). 
holding  that  authority  granted  to  corporation  will  be  strictly  construed  in  favor 
of  the  public;  Xorton  v.  London  &  X.  W.  R.  Co.  L.  R.  9  Ch.  Div.  623,  47  L.  ,J. 
Ch.  X.  S.  859,  39  L.  T.  X.  S.  25,  27  Week.  Rep.  352,  holding  that  railway  must 
use  its  rights  so  as  to  cause  as  little  injury  as  possible  to  others,  and  may  not 
erect  buildings  so  as  to  prevent  prescriptive  rights  to  windows  overlooking  its 
right  of  way. 

Cited  in  note  in  70  L.R.A.  590,  on  presumption  against  statutory  authority  to 
commit  nuisance. 

—  Necessity  as  distinguished  from  convenience. 

Cited  in  Xorthern  P.  R.  Co.  v.  McAdow,  44  Mont.  547,  121  Pac.  473,  holding  that 
convenience  of. operation  and  enhancement  of  profits  of  its  business  are  not  alone 
sufficient  for  permitting  railroad  to  appropriate  land  by  eminent  domain;  Pugli 
v.  Golden  Valley  R.  Co.  L.  R.  12  Ch.  Div.  274,  48  L.  J.  Ch.  X.  S.  066,  41  L.  T. 
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N.  S.  30,  28  Week.  Rep.  44,  holding  that  railway  company  may  not  divert  tlie 
course  of  a  private  river  for  its  convenience  in  constructing  the  railway  where 
such  division  is  not  necessary;  Morris  v.  Tottenham  &  F.  G.  R.  Co.  [1892]  2  Ch. 
47,  61  L.  J.  Ch.  N.  S.  215,  66  L.  T.  N.  S.  585,  40  Week.  Rep.  310,  holding  that 
mere  convenience  or  the  saving  of  expense  does  not  constitute  necessity  within 
meaning  of  railway  act  so  as  to  permit  the  temporary  taking  of  land;  Spring 
Valley  Waterworks  v.  San  Mateo  Waterworks,  64  Cal.  123,  28  Pac.  447,  applying 
the  same  principle  to  the  taking  of  land  by  water  company;  Atty.-Gen.  v. 
Metropolitan  R.  Co.  [1894]  1  Q.  B.  384,  holding  a  ventilating  shaft  in  tunnel  to 
be  "necessary"  within  meaning  of  the  act,  though  the  railway  had  been  operated 
for  some  time  without  it. 

Cited  in  note  in  22  L.R.A.(N.S.)   61,  on  judicial  power  over  eminent  domain. 

Distinguished  in  National  Docks  &  N.  J.  Junction  Connecting  R.  Co.  v.  Penn- 
sylvania R.  Co.  54  N.  J.  Eq.  142,  33  Atl.  SCO,  holding  that  railway  company 
building  railway  which  crosses  another  railway  may  temporarily  interfere  with 
the  latter,  though  the  crossing  might  at  great  expense,  be  made  without  inter- 
ference; Harrison  v.  Southwark  &  V.  Water  Co.  [1891]  2  Ch.  409,  60  L.  J.  Ch. 
N.  S.  630,  64  L.  T.  N.  S.  864,  holding  water  company  not  liable  as  for  a 
nuisance  in  using  a  certain  kind  of  pump  in  sinking  its  shaft,  though  another 
kind  might  have  been  used  at  some  inconvenience,  whereby  the  annoyance  com- 
plained of  would  have  been  avoided. 
Remedy  for  damages  incidental  to  construction  of  railway. 

Cited  in  Barnard  v.  Great  Western  R.  Co.  86  L.  T.  N.  S.  798,  66  J.  P.  568, 
holding  one  injuriously  affected  by  the  construction  of  a  railway  not  entitled  to 
an  injunction  but  to  relief  in  the  form  of  damages. 
"Action." 

Cited  in  Johnston  v.  Johnston,  7  Pa.  Dist.  R.  555,  on  "action"  as  including 
proceedings  in  equity  as  well  as  at  law. 

22  E.  R.  C.  290,  BYGRAVE  v.  METROPOLITAN  BD.  OF  WORKS,  L.  R.  32  Ch. 
Div.  147,  50  J.  P.  788,  55  L.  J.  Ch.  N.  S.  602,  54  L.  T.  N.  S.  889. 

22  E.  R.  C.  296,  CALEDONIAN  R.  CO.  v.  COLT,  7  Jur.  N.  S.  475,  3  L.  t.  N.  S. 
252,  3  Macq.  H.  L.  Cas.  833,  1  Paterson,  Sc.  App.  Cas.  977,  32  Scot.  Jur.  707. 
Right  of  owners  of  land  injured,  but  not  taken,  to  compensation. 

Cited  in  Reg.  v.  Barry,  2   Can.  Exch.  333,  holding  that  where  lands  are  in- 
juriously affected,  np  part  thereof  being  taken,  owners  are  not  entitled  to  com- 
pensation unless   injury   is  such   as  would  have  sustained  action   but   for   stat- 
utory powers. 
Necessity  of  following  statutory  method  of  appeal. 

Cited  in  Rex  v.  Graves,  21  Ont.  L.  Rep.  329,  to  the  point  that  where  riglit  of 
appeal  is  given  by  statute,  such  statutory  method  must  be  followed. 

22  E.  R.  C.  315,  RICKETTS  v.  EAST  &  WEST  INDIA  DOCKS  &  B.  JUNCTION 
R.  CO.  12  C.  B.  160,  16  Jur.  1072,  21  L.  J.  C.  P.  N.  S.  201,  7  Railway  Cas. 
295. 
See  S.  C.  19  E.  R.  C.  18. 
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■2-2  K.  R.  C.  31 J.  MANCIIEISTKR.  S.  &  L.  K.  CO.  v.  WALLIS,  14  C.  V,.  ■:!:],  2 
r.  L.   U.  573,  18  Jur.  268,  23  L.  J.  C.  P.  N.  S.  85,  7   Railway  las.   70!t,  2 
Wook.   Kop.  104. 
Kailway's  liability  for  iiiiluro  to  Irnco. 

Cited  in  McLeod  v.  Canadian  Xoithorn  R.  Co.  18  Out.  L.  Rep.  010;  Daniels 
\.  Crand  Trunk  R.  Co.  11  Ont.  App.  Rep.  471, — holding  liiat  railroad  company  is 
not  liable  for  injury  to  sheep  coming  upon  tracks  from  highway  where  they  were 
unlawfully;  North  Pennsylvania  R.  Co.  v.  Rehman,  49  Pa.  101,  88  Am.  Dec.  491; 
Chapin  v.  Sullivan  K.  Co.  39  N.  H.  53,  75  Am.  Dec.  207, — holding  that  railroad 
is  not  bound  to  fence  against  cattle  trespassing  upon  lands  of  adjoining  owner; 
Wcstborne  Cattle  Co.  v.  Manitoba  &  N.  ^^■.  R.  Co.  6  Manitoba  L.  Rep.  553; 
iloanis  V.  Reid,  New  Foundl.  Rep.  118  (1897-1903)  ;  Gillis  v.  Great  Western  R. 
to.  12  U.  C.  Q.  B.  427, — holding  railway  company  not  liable  for  failure  to  fence 
as  against  animals  straying  on  adjoining  lands;  Charman  v.  South  Eastern  R. 
Co.  L.  R.  21  Q.  B.  Div.  524.  57  L.  J.  Q.  B.  N.  S.  597,  37  Week.  Rep.  8,  53  J.  P. 
S(i,  as  to  railroad  company's  nonliability  for  failure  to  fence  its  road  against 
animals  straying  on  the  highway;  McDowell  v.  Great  Western  R.  Co.  5  U.  C.  C. 
P.  130,  on  liability  of  railroad  for  failure  to  fence  against  animals  lawfully 
upon  the  highway;  Luscombe  v.  Great  Western  R.  Co.  [1899]  2  Q.  B.  313, 
OS  L.  J.  Q.  B.  N.  S.  711,  81  L.  T.  N.  S.  183,  holding  railroad  company  not  bound 
to  fence  against  cattle  straying  upon  higlnvay  though  permitted  there  by  the 
owner  of  the  adjoining  land;  Midland  R.  Co.  v.  Daykin,  25  L.  J.  C.  P.  X.  S.  73, 
17  C.  B.  126,  4  Week.  Rep.  16,  holding  railroad  liable  for  failure  to  keep  fence  in 
repair  as  against  an  animal  which  had  been  estray  but  was  being  driven  back  to 
its  enclosure  by  the  owner. 

Cited  in  2  Cooley,  Torts,  3d  ed.  1401,  on  duty  of  owners  of  animals  to  prevent 
their  straying  on  railroad  track. 

Distinguished  in  R.  v.  Somers  [1906]  1  K.  B.  326,  75  L.  J.  K.  B.  X.  S.  144, 
70  J.  P.  37,  54  Week.  Rep.  402,  94  L.  T.  X.  S.  194,  22  Times  L.  R.  137,  4  Local 
G.  R.  161,  holding  that  persons  entitled  to  right  of  passage  over  private  road 
by  way  of  easement  or  license,  are  not  "occupiers"  thereof  within  meaning  of 
the  Highway'  act. 
Wlio  is  a  volunteer. 

Cited  in  note  in  16  L.R.A.  861,  on  who  is  a  volunteer. 

22   E.  R.   C.   325;  BETTS  v.   GREAT  EASTERX  R.   CO.  49  L.  J.  Exch.  X.   S. 

197,  42  L,  T.  X.  S.  1,  affirming  L.  R.  3  Exch.  Div.  182,  28  Week.  Rep.  50. 
"Superfluous  lands"'  within  Lands  Clauses  Acts. 

Cited  in  Hobbs  v.  [Midland  R.  Co.  L.  R.  20  Ch.  Div.  418,  51  L.  J.  Ch.  X.  S. 
320,  46  L.  T.  X'.  S.  270,  30  Week.  Rep.  516,  as  defining  superfluous  lands;  Re 
Metropolitan  Dist.  R.  Co.  L.  R.  13  Ch.  Div.  607,  49  L.  J.  Ch.  X.  S.  277,  42  L.  T. 
X.  S.  73,  28  Week.  Rep.  685,  44  J.  P.  393,  holding  that  land  over  a  tunnel  is 
not  superfluous  land;  Hooper  v.  Bourne,  L.  R.  2  Q.  B.  Div.  339,  holding  lands 
are  not  superfluous  if  there  is  a  reasonable  prospect  that  they  will  ultimately 
be  required  and  used  for  railway  purposes. 
—  Adverse  possession. 

Cited  in  Bobbett  v.  South  Eastern  R.  Co.  L.  R.  9  Q.  B.  Div.  424,  51  L.  J.  Q. 
B.  X.  S.  161,  46  L.  T.  N.  S.  31,  46  J.  P.  823,  holding  that  an  occupier  may  ob- 
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tain  title,  to  vacant  lands  owned  by  railway,  by  adverse  possession  though  such 
lands  are  not  in  fact  superfluous. 

22  E.  E.  C.  342,  CARINGTON  v.  WYCOMBE  R.  CO.  37  L.  J.   Ch.  N.  S.  213, 
L.  R.  3  Ch.  377,  18  L.  T.  N.  S.  96,  16  Week.  Rep.  494,  affirming  the  decision 
of  the  Vice  Chancellor,  reported  in  L.  R.  2  Eq.  825,  15  L.  T.  N.  S.  45,  14 
Week.  Rep.  1018. 
Purposes  for  which  railway  may  condemn  lands. 

Cited  in  Jenkins  v.  Central  Ontario  R.  Co.  4  Ont.  Rep.  593,  on  principle  that 
railroads  can  acquire  lands  only  for  the  purposes  authorized  by  their  charter; 
Davidson  v.  King,  15  N.  B.  526,  holding  that  statute  31  Vict,  chapter  12,  gave 
no  power  to  persons  who  have  contracted  to  supply  sleepers  to  be  used  on  rail- 
way to  enter  on  private  lands  and  cut  timber  for  that  purpose. 

22  E.  R.  C.  353,  SOWERBY  v.  GREAT  NORTHERN  R.  CO.  60  L.  J.  Q.  B.  N.  S. 
467,  65  L.  T.  N.  S.  546. 

22  E.  R.  C.  361,  RE  MANCHESTER  &  M.  R.  CO.  L.  R.  14  Ch.  Div.  645,  49  L.  J. 

Ch.  N.  S.  365,  42  L.  T.  N.  S.  714. 
Appointment  of  receiver  for  railway. 

Cited  in  Smith  v.  Port  Dover  &  L.  H.  R.  Co.  8  Ont.  Rep.  256,  holding  that 
receiver  will  not  be  appointed  for  railroad  company  unless  good  could  probably 
result  therefrom;  Re  Knott  End  R.  Co.  [1901]  2  Ch.  8,  70  L.  J.  Ch.  N.  S.  463, 
49  Week.  Rep.  469,  84  L.  T.  N.  S.  433,  17  Times  L.  R.  353,  on  power  of  court 
to  appoint  receiver  where  railroad  is  not  yet  open  for  public  traffic. 

Cited  in  1  Elliott,  Railr.  2d  ed.  811,  as  to  who  may  be  appointed  receiver  of 
railroad  company;  1  Elliott,  Railr.  2d  ed.  817,  on  authority,  rights,  and  duties 
of  railroad  receiver;  1  Elliott,  Railr.  2d  ed.  774,  on  insolvency  of  railroad  com- 
pany as  ground  for  appointment  of  receiver. 

—  At  instance  of  creditors. 

Cited  in  note  in  7  E.  R.  C.  440,  on  right  of  holder  of  debenture  to  the  ap- 
pointment of  a  receiver  of  the  corporate  property. 

Cited  in  1  Elliott,  Railr.  2d  ed.  782,  on  appointment  of  railroad  receiver  on 
application  of  unsecured  creditors;  Smith  Eq.  Rem.  311,  on  right  to  appoint- 
ment of  receiver  in  creditor's  proceedings;  High,  Receiv.  4th  ed.  466,  on  ap- 
pointment of  receiver  for  railway  company  to  protect  vendor's  lien  on  insol- 
vency of  the  company. 

Distinguished  in  Smith  v.  Port  Dover  &  L.  H.  R.  Co.  12  Ont.  App.  Rep.  288 
(affirming  8  Ont.  Rep.  256),  holding  that  the  appointing  of  a  receiver  of  a  rail- 
road at  the  instance  of  a  judgment  creditor  rests  within  the  discretion  of  the 
court  where  such  railroad  is  in  the  hands  of  a  lessee;  Allan  v.  Manitoba  &  N. 
W.  R.  Co.  10  Manitoba  L.  Rep.  106,  holding  mortgagees  of  railroad  entitled  to 
the  appointment  of  a  receiver  but  not  to  have  a  manager  appointed. 

—  Court's  supervision  over  receiver. 

Cited  in  Lee  v.  Victoria  R.  Co.  29  Grant.  Ch.  (U.  C.)  110,  holding  that  where 
receiver  of  a  railroad  has  been  appointed,  the  outlay  of  the  revenue  of  the  road 
is  subject  to  the  supervision  of  the  court. 

Cited  in  1  Elliott,  Railr.  2d  ed.  765,  on  jurisdiction  of  courts  of  equity  over 
railroad  receivers. 
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22  K.  K.  (.'.  37S.  .IOM-:8  v.  MERSKV  DOCKS  A.  llAKUOL'iv  BOAKI),  11  II.  I>.  Ciis. 
443.  3;".  L.  .).  Mag.  Cas.  N.  S.  1.  11  .hir.  X.  S.  74G,  12  L,  T.  N.  S.  (i4;{.  i:! 
\\\H?k.  Rop.  lOG!),  20  C.  B.  X.  S.  ,">(>,  modifying  the  decision  uf  tlic  llx- 
i-luHiuor  Cliambor,  reported  in  .{0  L.  .1.  Mag.  Cas.  X^.  S.  239,  wiiich  alliiiiis 
tlie  decision  of  the  Court  of  Kxeliequer,  reported  in  8  C.  15.  X.  S.  114,  .10 
L.  J.  Mag.  Cas.  X.  S.  185,  and  in  9  C.  B.  X.  S.  812,  30  L.  .1.  Mag.  Cas. 
X.  S.  1!>4. 
Taxable  proporty. 

Cited  in  Leitli  Harbour  Comrs.  v.  Inspector  of  the  Poor,  L.  R.  1  II.  L.  Sc. 
App.  Cas.  17,  holding  no  exemption  for  property  held  for  public  purposes  lui- 
less  held  by  the  Crown  or  for  the  Crown;  Greig  v.  Edinburgli  University,  L.  R. 
1  H.  L.  Sc.  App.  Cas.  348,  holding  the  property  of  Edinburgh  University  being 
neither  held  by  the  Crown  nor  for  the  Crown  is  rateable  to  the  relief  of  the 
jiour. 

Cited  in  note  in  22  E.  R.  C.  614,  on  ratable  value  of  property  occupied  for 
uuncoinmercial  purposes. 

Distinguished  in  Victoria  v.  Bowes,  8  B.  C.  363,  holding  occupier  of  several 
stores  on  ground  Hoor  of  building  belonging  to  Dominion  Government  not  liable 
for  ta.v  on  the  land;  R.  v.  Curzon,  46  L.  T.  N.  S.  1.59,  30  Week.  Rep.  521,  47 
.1.  P.  37,  holding  official  liquidator  of  insolvent  joint  stock  company  not  such 
an  occupier  of  the  premises  as  to  be  liable  for  poor  rate  in  respect  to  his  per- 
sonal goods  and  chattels. 

—  Exemptions. 

Cited  in  Public  School  v.  Trenton,  30  X^.  J.  Eq.  667,  holding  city  had  no  power 
to  tax  mortgages  in  which  funds  of  state  had  been  invested;  R.  v.  Oldham,  L. 
R.  3  Q.  B.  474,  37  L.  J.  Mag.  Cas.  N.  S.,169,  9  Best.  &  S.  202,  18  L.  T.  X.  8. 
240,  16  Week.  Rep..  789,  holding  as  their  was  an  affirmative  enactment  that 
certain  property  of  municipal  corporations  should  be  exempt,  the  exemption 
continued  notwithstanding  that  the  decisions  which  had  originally  created  the 
exemption  was  overruled  by  Jones  v.  Mersey;  Crawshay  v.  ^lorgan,  L.  R.  4 
Q.  B.  581;  Morgan  v.  Crawshay,  L.  R.  5  H.  L.  304,  40  L.  J.  Mag.  Cas.  202, 
24  L.  T.  X'.  S.  889,  20  Week.  Rep.  554, — holding  all  mines  except  coal  mines 
are  under  the  Statute  of  Elizabeth,  exempt  from  liability  to  the  poor  rate. 

Cited  in  note  in  35  L.R.A.  378,  on  statutes  imposing  taxes  not  extending  to  or 
including  property  of  the  sovereign. 

—  Property  held  for  public  or  charitable  use. 

Cited  in  Calgary  &  E.  Land  Co.  v.  Atty.-Gen.  45  Can.  S.  C.  170,  holding  that 
Crown  land  unless  expressly  named  in  statute  is  not  bound  by  tax;  R.  v.  St. 
Martin,  L.  R.  2  Q.  B.  493,  36  L.  J.  Mag.  Cas.  N.  S.  99,  8  Best.  &  S.  536,  16  L. 
T.  X.  S.  625,  15  Week.  Rep.  1096,  holding  buildings  used  for  public  govern- 
mental purposes  exempt;  Atty.  Gen.  v.  Montreal,  13  Can.  S.  C.  352,  holding 
property  occupied  under  lease  by  Militia  Department  not  liable  to  municipal 
taxation;  Harte  v.  Holmes  [1898]  2  Ir.  Q.  B.  656,  holding  District  Lunatic 
Asylums  under  the  superintendence  of  the  Board  of  Control  are  Crown  prop- 
erty and  exempt  from  taxation;  Coomber  v.  Berkshire  Justices,  L.  R.  9  Q.  B. 
Div.  17,  51  L.  J.  Mag.  Cas.  X.  S.  297,  30  W^eek.  Rep.  785,  46  J.  P.  629,  L.  R. 
10  Q.  B.  Div.  267,  L.  R.  9  App.  Cas.  61,  53  L.  J.  Q.  B.  N.  S.  239,  50  L.  T.  X.  S. 
405,  32  Week.  Rep.  525,  48  J.  P.  421,  holding  police  stations  and  assize  courts 
building  not  taxable  although  part  of  building  was  also  used  for  holding  county 
and  committee  meeting  from  which  no  rent  or  profit  was  received;  R.  v.  ,Mc- 
Cann,  L.  R.  3  Q.  B.  141,  37  L.  J.  Mag.  Cas.  X.  S.  25,  9  Best.  &  S.  33,  17  L.  T. 
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N.  S.  643,  IG  Week.  Rep.  397,  holding  commissioners  of  Works  and  Buildings 
who  were  incorporated  and  empowered  to  construct  a  bridge  and  to  borrow 
money  from  Treasury  on  the  assignment  of  tolls  and  rateable  to  poor  rate; 
London  v.  Stratton,  L.  R.  7  H.  L.  477,  45  L.  J.  Mag.  Cas.  23,  23  Week.  Rep. 
882;  Clyde  Navigation  v.  Adamson,  22  E.  R.  C.  437,  3  Macq.  H.  L.  Cas.  100, 
4  Macq.  H.  L.  Cas.  931,  2  Paterson  Sc.  App.  Cas.  1351, — holding  lands  and 
buildings  are  not  exempt  from  assessment  to  the  poor  rate  merely  on  the  ground 
that  they  are  used  solely  for  public  purposes,  and  that  the  trustees  derive  no 
personal  benefit  from  them;  Dillon  v.  Haverfordwest  [1891]  1  Q.  B.  575,  60 
L.  J.  Q.  B.  N.  S.  477,  64  L.  T.  N.  S.  202,  39  Week.  Rep.  478,  55  J.  P.  392;  Atty. 
Gen.  V.  Black,  L.  R.  6  Exch.  308,  40  L.  J.  Exch.  N.  S.  194,  25  L.  T.  N.  S.  207,  19 
Week.  Rep.  1114, — holding  if  the  fund  is  in  its  nature  subject  to  taxation,  it 
remains  so  subject,  notwithstanding  its  proceeds  are  to  be  applied  to  public 
purposes;  Middlesex  County  v.  St.  George's  Hanover  Square  [1896]  2  Q.  B. 
143,  [1897]  1  Q.  B.  64,  66  L.  J.  Q.  B.  N.  S.  101,  75  L.  T.  N.  S.  464,  45  Week. 
Rep.  215,  61  J.  P.  38,  holding  premises  used  by  a  county  council  for  the  pur- 
poses of  administrative  business  of  the  county  are  not  exempt  from  rating; 
Lancashire  Justices  v.  Cheetham,  L.  R.  3  Q.  B.  14,  37  L.  J.  Mag.  Cas.  N.  S.  12, 
8  Best.  &  S.  548,  16  Week.  Rep.  124,  holding  parties  who  were  empowered  to 
provide  court  buildings  with  authority  to  employ  the  buildings  for  other  pur- 
poses out  of  which  profit  could  be  made,  ratable;  Martin  v.  West  Derby  Union. 
L.  R.  11  Q.  B.  D.  145,  52  L.  J.  Mag.  Cas.  N.  S.  66,  31  Week.  Rep.  489,  47  J.  P. 
500,  holding  residence  of  police  ofliccr  not  part  of  police  station  not  exempt; 
Bray  v.  Lancashire  Justices,  L.  R.  22  Q.  B.  Div.  484,  57  L.  J.  P.  C.  N.  S.  54, 
37  Week.  Rep.  392,  53  J.  P.  499,  59  L.  T.  N.  S.  438,  holding  parts  of  county 
lunatic  asylum  occupied  by  officers  not  exempt  from  assessment  to  income  tax; 
Essenden  v.  Blackwood,  L.  R.  2  App.  Cas.  574,  46  L.  J.  P.  C.  N.  S.  98,  36  L.  T. 
N.  S.  625,  25  Week.  Rep.  834,  holdftig  a  race  course  held  by  respondent  under 
devise  from  the  Crown  in  trust  for  a  racing  club,  is  not  land  used  exclusively 
for  public  purposes  and  is  not  exempt  from  taxation;  Hackney  v.  Lee  Conser- 
vancy Board  [1904]  2  K.  B.  541,  73  L.  J.  K.  B.  N.  S.  766,  68  J.  P.  485,  91  L.  T. 
N.  S.  13,  20  Times  L.  R.  646,  2  Local  G.  R.  1144,  holding  conservators  of  navi- 
gation empowered  to  take  tolls  for  use  of  navigation  said  tolls  being  applicable 
only  to  payment  of  expenses  for  carrying  out  their  acts,  were  owners  of  the  land 
under  the  Metropolitan  Management  Acts  and  were  liable  to  special  assessments; 
Waterford  Union  v.  Barton  [1896]  2  Ir.  Q.  B.  538,  holding  college  having  cer- 
tain pupils  paying  admission  was  not  used  exclusively  for  charitable  or  public 
purposes  and  was  not  altogether  of  a  public  nature  and  was  therefore  not 
exempt  from  assessment;  R.  ex  rel.  Wallwork  v.  West  Derby,  L.  R.  10  Q.  B. 
283,  44  L.  J.  Mag.  Cas.  N.  S.  98,  32  L.  T.  N.  S.  400,  holding  premises  occupied 
as  a  school  the  managers  of  which  have  received  a  certificate  constituting  it  a 
"certified  industrial  school,"  are  liable  to  be  rated  to  the  poor  rate;  West 
Bromwich  School  Board  v.  West  Bromwich,  L.  R.  13  Q.  B.  Div.  929,  53  L.  J. 
Mag.  Cas.  N.  S.  67,  52  L.  T.  N.  S.  164,  32  Week.  Rep.  866,  48  J.  P.  808,  holding  a 
school  board  are  rateable  to  the  relief  of  the  poor  in  respect  of  a  public  element 
ary  school  occupied  by  them  whether  they  are  owners  or  lessees  of  the  site 
thereof;  Tunnicliffe  v.  Birkdale,  L.  R.  19  Q.  B.  Div.  280,  L.  R.  20  Q.  B.  Div. 
450,  59  L.  T.  N.  S.  190,  36  Week.  Rep.  360,  52  J.  P.  452,  holding  a  reformatory 
which  has  been  certified  under  the  Reformatory  Schools  Act,  is  rateable  to  the 
poor  rate;  Income  Tax  Comrs.  v.  Pemsel  [1891]  A.  C.  531,  55  J.  P.  805,  61 
L.  J.  Q.  B.  N.  S.  265,   65  L.   T.   N.   S.   621,  holding  trust  for  missions  among 


•2-2  !•:.   K.  C.  IMS]     NOTES  ON   KNliLlSll   KULING   CASES.  "JI.kS 

iieatlicM  taxalili':  .Mi-rsoy  Dorks  i  llarliour  Board  v.  Liitas,  L.  T!.  S  App.  Cas. 
891,  53  L.  J.  Q.  K.  N.  S.  4.  41)  L.  T.  N.  S.  781,  32  Week.  Kep.  34,  48  J.  P. 
212,  holding  prolits  of  a  corporation  appropriated  by  statute  to  certain  pur- 
poses liable  to  income  tax;  People  ex  rel.  ^lills  Waterworks  Co.  v.  Forrest,  29 
Hun,  548,  holding  fact  that  a  private  corporation  furnishes  water  to  a  village 
does  not  entitle  it  to  exemption  from  taxation. 

—  ••Renolii'lal  occupancy." 

CitiHl  in  London  County  v.  Woolwich  Union  [1893]  1  Q.  B.  210,  57  J.  P.  292, 
.-is  to  all  property  capable  of  beneficial  occupation  being  rateable;  London 
County  V.  Erith  [1893]  A.  C.  562,  C3  L.  J.  Mag.  Cas.  N.  S.  9,  69  L.  T.  N.  S. 
725.  42  Week.  Rep.  330,  22  E.  R.  C.  579,  holding  true  test  of  beneficial  occupa- 
tion was  not  whether  profit  could  be  made  but  whether  occupation  was  of  value; 
Dewsbury  &  H.  Waterw'orks  Board  v.  Penistone  Union,  L.  R.  16  Q.  B,  Div.  585, 
54  L.  T.'  N.  S.  592,  55  L.  J.  Mag.  Cas.  N.  S.  121,  L.  R.  17  Q.  B.  Div.  384,  34 
Week.  Rep.  622,  50  J.  P.  644,  holding  if  property  is  not  absolutely  prohibited 
by  statute  from  being  occupied  at  a  profit  by  anyone  or  it  is  not  barren  in- 
capable of  being  occupied  by  anj'one  at  a  profit,  it  is  rateable ;  Mersey  Docks  & 
Harbour  Board  v.  Llaneilian,  L.  R.  14  Q.  B.  Div.  770,  54  L.  J.  Q.  B.  X.  S.  49, 
52  L.  T.  X.  S.  118,  33  \\'eek.  Rep.  97,  5  Asp.  Mar.  L.  Cas.  358,  49  J.  P.  104, 
holding  lighthouse  of  Dock  and  Harbor  board  being  incapable  of  profitable 
occupation  was  not  rateable  to  relief  of  poor;  Metropolitan  Bd.  of  Works  v. 
West  Ham,  L.  R.  6  Q.  B.  193,  40  L.  J.  Mag.  Cas.  N.  S.  30,  23  L.  T.  X.  S.  490, 
19  Week.  Rep.  246,  holding  sewers  on  embankment  erected  by  Metropolitan 
Board  of  Works,  no  pecuniary  advantage  being  derived  therefrom  not  rateable 
to  poor  rate;  Hare  v.  Putney,  L.  R.  7  Q.  B.  Div.  223,  50  L.  J.  Mag.  Cas.  X.  S. 
81,  45  L.  T.  X.  S.  337,  29  Week.  Rep.  721,  46  J.  P.  100,  holding  Metropolitan 
Board  of  Works  which  purchased  toll  bridge  iinder  Act  of  Parliament  that 
bridge  should  be  open  and  free  to  public  Had  no  beneficial  occupation  of  bridge 
and  was  not  liable  for  poor  rate;  London  County  v.  Lambeth  [1895]  2  -Q.  1'. 
511,  [1896]  2  Q.  B.  25,  65  L.  J.  Mag.  Cas.  X.  S.  148,  74  L.  T.  N.  S.  605,  44 
Week.  Rep.  621,  60  J.  P.  470,  holding  London  County  Council  providing  a  piili- 
lic  park,  the  expenses  of  maintaining  which  greatly  exceeded  any  sums  wliidi 
could  be  derived  from  license,  etc.,  was  not  subject  to  poor  rate;  Lincoln  v. 
Holmes,  L.  R.  2  Q.  B.  482,  8  Best.  &  S.  344,  36  L.  J.  Mag.  Cas.  X.  S.  73,  16 
L.  T.  N.  S.  739,  15  Week.  Rep.  786,  holding  municipal  corporation  not  liable 
to  poor  rate  in  respect  to  common,  as,  although  they  were  owners  and  occupiers, 
it  was  subject  to  a  profit  a  prendie  in  the  freemen  which  exliaustod  the  whole 
value  of  the  occupation;  Dublin  v.  M'Adani,  Jr.  L.  R.  20  C.  L.  497,  holding  ex- 
cess of  receipts  over  expenditures  received  by  municipality  in  respect  to 
furnishing  water  to  districts  outside  municipality,  liable  to  income  tax;  R.  v. 
Rhymney  R.  Co.  L.  R.  4  Q.  B.  276,  38  L.  J.  Mag.  Cas.  X.  S.  75,  10  Best.  &  S.. 
198,  17  Week.  Rep.  530,  holding  where  owners  of  docks  and  wharves  let  the 
wharves  to  a  railway  company  who  were  the  sole  occupiers  of  the  wharves  but 
by  agreement  certain  wharfage  dues  payable  on  all  goods  shipped  or  unsliipped 
were  paid  direct  to  landlords  by  owners  or  consignees,  the  railway  company 
was  liable  to  be  assessed  to  tlie  poor  rate  in  respect  to  the  full  ratable  value 
of  the  premises,  including  the  wharfage  dues. 

—  Taxable  value. 

Cited  in  R.  v.  Sherford,  L.  R.  2  Q.  B.  503,  36  L.  J.  Mag.  Cas.  X.  S.  113.  8 
Best.  &  S.  596,  16  L.  T.  X.  S.  663,  15  Week.  Rep.  1035,  holding  all  property 
capable  of  beneficial  occupation  is  to  be  assessed  to  the  poor  rate  irrespectively 
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of  the  amount  of  renumorative  value  to  tlie  particular  occupier;  Mersey  Docks 
&  Harbour  Board  v.  Birkenhead  Assessment  Committee  [1901]  A.  C.  175,  70 
L.  J.  K.  B.  N.  S.  584,  84  L.  T.  N.  S.  542,  49  Week.  Rep.  610,  65  J.  P.  579,  17 
Times  L.  R.  445,  holding  in  estimating  for  the  purposes  of  a  poor-rate  assess- 
ment the  rent  at  which  premises  may  reasonably  be  expected  to  be  let,  the  cir- 
cumstances of  the  actual  occupation  are  matters  to  be  considered  including  the 
receipts  and  expenses  of  the  business  carried  on  there  although  the  occupiers 
cannot  make  profits  for  their  own  benefit  but  are  required  by  statute  to  apply 
them  to  specific  purposes;  Davies  v.  Seisdon  Union  [1906]  1  K.  B.  214,  75  L.  J. 
K.  B.  N.  S.  237,  70  J.  P.  63,  54  Week.  Rep.  455,  94  L.  T.  N.  S.  282,  2  Local  G. 
R.  287,  holding  where  a  sewerage  board  being  under  statutory  obligation .  to  dis- 
pose of  the  sewage  of  a  district  acquired  for  the  purposes  a  farm  on  which  they 
laid  pipes  and  constructed  channels  for  the  disposition  of  the  sewage,  Avhich 
form  they  let  to  a  tenant,  the  reserved  rent  represented  the  true  value  of  the 
farm  for  rating  purposes. 
Nature  of  occupancy  as  affecting-  liability  or  exemption. 

Cited  in  Hill  v.  Boston,  122  Mass.  344,  23  Am.  Rep.  332,  holding  a  child  at- 
tending a  public  school  in  a  school  house  provided  by  a  city  under  the  duty 
imposed  upon  it  by  general  laws,  cannot  maintain  an  action  against  the  city 
for  an  injury  sufi"ered  by  reason  of  the  unsafe  condition  of  a  staircase  in  the 
school  house;  Adams  v.  University  Hospital,  122  Mo.  App.  675,  99  S.  W.  453, 
holding  a  charitable  institution,  such  as  a  hospital  is  not  liable  for  the  negli- 
gence of  its  servants,  nor  of  its  managers  in  the  selection  of  its  servants;  Par- 
sons V.  Board  of  Works,  New  Foundl.  Rep.  (1884-96)  348,  holding  Board  of 
Public  Works  who  had  management  of  building  in  which  was  Police  Court  not 
liable  to  legal  practitioner  who  was  in  Police  Court  in  the  exercise  of  his  pro- 
fession and  was  injured  by  falling  plaster;  Mersey  Docks  v.  Gibbs,  L.  R.  1  H. 
L.  93,  11  H.  L.  Cas.  686,  35  L.  J.  Exch.  N.  S.  225,  12  Jur.  N.  S.  571,  14  L.  T. 
N.  S.  677,  14  W'eek.  Rep.  872,  holding  a  corporation  which  has  been  entrusted 
by  statute  to  perform  certain  works,  and  to  receive  tolls  for  the  use  of  those 
works  is  liable  for  negligence,  although  the  tolls  are  not  applicable  to  use  of 
individual  incorporators  or  the  corporation,  but  are  devoted  to  the  maintenance 
oi  the  works,  and,  in  case  of  any  surplus  existing,  the  tolls  themselves  are  to 
be  proportionately  diminished;  Bruce  v.  Central  M.  E.  Church,  147  Mich.  230, 
10  L.R.A.(N.S.)  74,  110  N.  W.  951,  11  Ann.  Cas.  150,  holding  church  liable 
for  negligence. 

—  Crown  occupancy. 

Cited  in  Atty.  Gen.  v.  Dakin,  L.  R.  4  H.  L.  338,  39  L.  J.  Exch.  N.  S.  113, 
23  L.  T.  N.  S.  1,  18  Week.  Rep.  1111,  holding  Hampton  Court  Palace  is  a  royal 
palace,  but  not  a  royal  residence,  and  therefore  is  not  exempt  from  execution, 
within  it  of  civil  process;  R.  v.  Mills,  17  U.  C.  C.  P.  654,  as  to  Crown  not  be- 
ing liable  for  nuisance. 

Construction  of  statutes. 

Cited  in  Nicholls  v.  Gumming,  1  Can.  S.  C.  395,  on  construction  of  statutes. 

Distinguished  in  Davidson  v.  Ross,  24  Grant,  Ch.  (U.  C.)  22,  holding  the 
rule,  that  when  an  Act  of  ParlianuMit  lias  received  construction  either  from 
long  practice  or  by  judicial  interpretation  and  is  afterwards  reinstated  in  the 
same  terms,  the  Legislature  is  deemed  to  have  had  that  construction  in  view  in 
the  re-enactment,  cannot  apply  to  an  Act  of  the  Dominion  where  different  construc- 
tions are  shown  to  have  obtained  in  some  of  the  Provinces  of  the  Dominion. 
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Citod   in   l\"ny   v.  Kamos   [1801]    1   Cli.  GoS,  60  L.  J.  Cli.  N.  S.  345,  64  L.  T. 
X.  S.  4;>S,  ;?!•  Wofk.  Kpp.  002,  liolding  Crown  not  being  named  in  act  was  not 
bound  by   it. 
liiability  of  jioxtTiuiuMil  l\>r  torts. 

Cited  in  Taylor  v.  Protestant  Hospital  Asso.  85  Ohio  St.  nO,  :in  L.R.A.{N.S.) 
427,  !>6  X.  E.  lOSn,  1  X\  C.  C.  A.  438,  holding  that  public  charitable  hospital, 
altliough  conducted  under  private  management  is  not  liable  for  injury  to 
patients  resulting  from  negligence  of  nurse;  Riddoch  v.  State,  G8  Wash.  329, 
42  L.R.A.(X.S.)  251,  123  Pac.  450,  Ann.  Cas.  1913E,  1033,  liolding  that  fact 
that  state  mai<es  contract  does  not  create  liability  for  tort  committed  by  its 
oHicers  in  connection  with  subject  matter  of  contract,  or  make  action  arising 
thereon  one  on  contract. 

Cited  in  4  Dillon,  ^Mun.   Corp.  5th  ed.  2907,  on  ground  of  implied  liability  of 
municipality  for  tort. 
Riffht  of  local  govern  in  ent  to  engage  in  trade. 

Cited  in  Federated  Engine  Drivers  &  Firemen's  Asso.  v.  Broken  Hill  Proprie- 
tary Co.  12  C.  L.  R.    (Austr.)    398,  holding  that  local  government  has  no  power 
to  engage  in  trade  except  upon  same  basis  as  other  private  traders. 
Mistaken  opinion  of  legislature  as  to  law. 

Cited  in  Lott  v.  Lott,  146  Mich.  580,  8  L.R.A.(N.S.)  748,  109  X.  W.  1126; 
Rhoades  v.  Davis,  51  Mich.  306,  16  X.  W.  659, — as  furnishing  example  of  mis- 
taken opinion  of  legislature  as  to  the  law;  Blanchard  v.  Detroit  L.  &  L.  M.  R. 
Co.  31  Mich.  43,  18  Am.  Rep.  142,  as  to  mistaken  opinion  of  legislature  as  to 
law  not  changing  it. 
Stare  decisis. 

Cited  in  Xickle  v.  Douglas,  37  U.  C.  Q.  B.  51;  Whitby  v.  Liscombe,  23  Grant, 
Ch.  (U.  C.)  1, — as  to  inconvenience  caused  by  unsettling  the  law;  Sheppard  v. 
JSheppard,  13  B.  C.  486,  on  the  point  that  a  court  of  error  should  be  slow  to 
reverse  decisions,  which,  though  originally  wrong,  have  long  been  uniform,  leav- 
ing the  remedy  to  tlie  legislature. 
Amendment  of  special  case. 

Cited  in  Mooney  v.  Smyth,  10  X.  S.  371,  as  authority  for  appointing  commis- 
sioner to  take  evidence  on  a  point  omitted  on  the  original  hearing. 

22  E.  R.  C.  437,  CLYDE  XAV.  TRUSTEES  v.  ADAMSOX,  3  Macph.  Sc.   Sess. 

Cas.  100,  4  Macq.  H.  L.  Cas.  931,  2  Paterson,  Sc.  App.  Cas.  1351. 
Property  exempt  from  taxation. 

Cited  in  Leitii  Harbour  Comrs.  v.  Inspector  of  the  Poor,  L.  R.  1  H.  L.  Sc. 
App.  Cas.  17,  holding  no  exemption  for  property  held  for  public  purposes  un- 
less held  by  or  for  the  Crown;  Greig  v.  Edinburgh  University,  L.  R.  1  H.  L. 
Sc.  App.  Cas.  348,  holding  property  of  Edinburgh  University  being  written  held 
by  the  Crown  nor  for  the  Crown  is  rateable  to  relief  of  the  poor;  Coomber  v. 
Berkshire  Justices,  L.  R.  9  App.  Cas.  61,  53  L.  J.  Q.  B.  X.  S.  239,  50  L.  T. 
X'.  S.  405,  32  Week.  Rep.  525,  45  J.  P.  421,  holding  police  stations  and  assize 
courts  building  not  taxable  although  part  of  building  was  also  used  for  hold- 
ing county  and  committee  meetings  from  which  no  rent  or  profit  was  received; 
Income  Tax  Comrs.  v.  Pemsel  [1891]  A.  C.  531,  55  J.  P.  805,  61  L.  J.  Q.  B. 
X.  S.  265,  65  L.  T.  X.  S.  621,  holding  trust  for  missions  among  heathen  tax- 
able. 
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22  E.  R.  C.  449,  LONDON  &  N.  W.  R.  CO.  v.  BUCKMASTER,  L.  R.  10  Q.  B. 
444,  44  L.  J.  Mag.  Cas.  N.  S.  180,  33  L.  T.  N.  S.  329,  24  Week.  Rep.  16, 
affirming  the  decision  of  the  Court  of  Queen's  Bench,  reported  in  L.  R.  10 
Q.  B.  70,  44  L.  J.  Mag.  Cas.  N.  S.  29,  31  L.  T.  N.  S.  835,  23  Week.  Rep. 
160. 

Exclusive  occupancy  as  requisite  to  taxable  interest. 

Cited  in  Kerslake  v.  Cunimings,  180  Mass.  65,  61  N.  E.  760,  as  to  necessity  of 

showing  person   assessed   in  possession   of  whole   tract;    Cory  v.   Bristow,   L.   R. 

10  C.  P.  504,  holding  persons  merely  having  license  to  attach  their  vessel  to 
certain  mooring  in  river  not  rateable  to  poor  rate  in  respect  to  moorings; 
Rochdale  Canal  Co.  v.  Brewster  [1894]  2  Q.  B.  852,  64  L.  J.  Q.  B.  N.  S.  37, 
9  R(>ports,  680,  71  L.  T.  N.  S.  243,  59  J.  P.  132,  holding  an  occupation  of  land 
Avhich  is  at  all  times  subject  to  the  control  of  the  owners  is  not  such  an  occu- 
pation as  to  render  the  occupier  rateable  to  the  poor;  Holywell  Union  v.  Hal- 
kyn  Dist.  Mines  Drainage  Co.   [1895]  A.  C.  117,  64  L.  J.  Mag.  Cas.  N.  S.  113. 

11  Reports,  98,  71  L.  T.  N.  S.  818,  59  J.  P.  566,  holding  where  in  pursuance  of 
a  statute  the  owner  of  land  granted  to  a  drainage  company  the  exclusive  right 
of  drainage  through  a  tunnel  and  a  water-course  in  his  land,  with  the  right  of 
placing  works  in  the  tunnel  and  water-course,  and  of  making  other  tunnels  in 
connection  therewith  the  company  were  in  defacto  occupation  of  tunnels  and 
water-course  and  rateable  to  the  poor  in  respect  thereof;  Smith  v.  Lambeth 
Assessment  Committee,  22  E.  R.  C.  467,  L.  R.  10  Q.  B.  Div.  327,  52  L.  .J.  Mag.  Cas. 
1,  48  L.  T.  N.  S.  57,  holding  persons  having  exclusive  license  to  sell  newspapers, 
periodicals,  etc.,  in  book-stall  on  railway  platform  did  not  have  such  exclusive 
occupation  as  to  render  them  liable  to  be  rated  in  respect  thereto. 

Distinguished  in  Manchester  v.  Headlam  &  L.  &  N.  W.  R.  Co.  22  E.  R.  V. 
826,  57  L.  J.  Mag.  Cas.  N.  S.  89,  L.  R.  21  Q.  B.  Div.  96,  holding  where  property 
occupied  by  a  railway  company  had  been  assessed  by  the  description  "offices  and 
land  with  rails"  but  in  estimating  the  amount  of  rate  the  overseers  had  treated 
certain  buildings  as  being  in  the  occupation  of  the  company  which  were  not  in 
fact  in  their  occupation,  the  company  not  appealing  from  the  rate,  the  assessment 
was  good. 
"Exclusive  occupation.** 

Cited  in  Bobbett  v.  South  Eastern  R.  Co.  L.  R.  9  Q.  B.  Div.  424,  as  to  what 
constitutes. 
Covenant  for  re-entry  as  implying-  a  demise. 

Cited   in  Seymour  v.  Lynch,  14  Ont.  App.  Rep.  738,  holding  that  such  coven- 
ant does  not  afl'ect  the  legal  character  of  the  instrument  since  it  would  be  as 
suitable  for  a  lodger  as  a  tenant. 
Distinction  between  a  lease  and  a  license. 

Cited  in  note  in  18  L.R.A.  492,  on  distinction  between  a  lease  and  a  license. 

22  E.  R.  C.  467,  SMITH  v.  LAMBETH  ASSESSMENT  COMMITTEE,  L.  R.  10 
Q.  B.  Div.  327,  52  L.  J.  Mag.  Cas.  N.  S.  1,  48  L.  T.  N.  S.  57,  47  J.  P.  244, 
affirming  the  decision  of  the  Court  of  Queen's  Bench,  reported  in  L.  R.  9 
Q.  B.  Div.  585,  51  t.  J.  Mag.  Cas.  106,  31  Week.  Rep.  31. 
Occupation  necessary  to  taxation. 

Cited  in  Lancashire  &  C.  Teleph.  Exch.  Co.  v.  Manchester,  L.  R.  13  Q.  B.  Div. 
700,  L.  R.   ]4  Q.  B.  Div.  267,  54  L.  J.  Mag.  Cas.  N.  S.  63,  52  L.  T.  N.  S.  793, 
33  Week.  Rep.  203,  49  J.  P.  724,  holding  occupation  of  land  by  telephone  com- 
pany for  posts  and  wires  renders  company  rateal)le. 
Notes  on  E.  R.  C— 136. 
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•nriniso." 

Citoil  in  .lonos  v.  Inland  Rovonuo  Conirs.  [1895]  1  Q.  B.  484,  64  L.  J.  Q.  B. 
N.  S.  84,  liulding  ngroomont  between  railway  company  and  automatic  machine 
company  whereby  the  former  agreed  to  permit  the  latter  to  place  automatic 
machines  on  the  platforms  of  certain  of  their  stations,  the  machines  to  be  placed 
and,  until  otherwise  directed  kept  in  tlie  positions  directed  by  the  railway  com- 
pany, tl»e  agreement  to  be  terminated  by  either  company  upon  three  months' 
notice,  did  not  constitute. 
Hiring  as  purchase. 

Cited   in   Re  Holburne,  53   L.   T.  N.   S.   212,  holding  liiriiig  a  house  or   room 
does  not  amount  to  a  purchase  of  land. 
Stare  decisis. 

Cited  in  8tuart  v.  Bank  of  Montreal,  41  Can.  S.  C.  516,  holding  that  supreme 
court  should,  unless  because  of  exceptional  circumstances,  follow  its  own  de- 
cisions. 

22  E.  R.  C.  503,  CORY  v.  BRISTOW,  L.  R.  2  App.  Cas.  262,  46  L.  J.  Mag.  Cas. 
N.  S.  273,  36  L.  T.  X.  S.  595,  25  Week.  Rep.  383,  affirming  the  decision  of 
the  Court  of  Appeal,  reported  in  L.  R.  1  C.  P.  Div.  54,  which  reverses  the 
decision  ofc  the  Court  of  Common  Pleas,  reported  in  L.  R.  10  C.  P.  504. 
Occupation  necessary  for  taxation. 

Cited  in  Newark  v.  State  Bd.  of  Taxation,  66  N.  J.  L.  466,  49  Atl.  525,  hold- 
ing street  railway  company  has  such  an  interest  in  the  soil  of  the  highways 
over  which  it  passes  as  is  taxable  as  real  estate;  Consumers'  Gas  Co.  v.  Toronto, 
26  Ont.  Rep.  722,  holding  mains  and  pipes  of  gas  company  laid  imder  public 
streets  are  assessable;  Lancashire  &  C.  Teleph.  Exch.  Co.  v.  Manchester,  L.  K. 
13  Q.  B.  Div.  700,  14  Q.  B.  Div.  267,  54  L.  J.  Mag.  Cas.  N.  S.  03,  52  L.  T.  X.  S. 
793,  33  Week.  Rep.  203,  49  J.  P.  724,  holding  telephone  company  with  over- 
head wires  and  apparatus  attached  to  roofs  and  chimneys  of  houses,  such  an 
occupation  of  land  by  wires  of  the  company  as  to  render  them  rateable;  Holy- 
well Union  v.  Halkyn  Dist.  Mines  Drainage  Co.  [1895]  A.  C.  117,  71  L.  T.  X.  S. 
818,  64  L.  J.  :Mag.  bas.  N.  S.  113,  59  J.  P.  566,  11  Reports,  98,  holding  where  in 
pursuance  of  a  statute  the  owner  of  land  granted  to  a  drainage  company  the  exclu- 
sive right  of  drainage  through  a  tunnel  and  a  water  course  in  his  land,  with  tlie 
right  of  placing  works  in  the  tunnel  and  water-course,  and  of  making  other  tun- 
nels in  connection  therewith,  the  drainage  company  were  defacto  in  occupation 
of  the  tunnels  and  water-course  and  rateable  to  the  poor  in  respect  thereof;. 
Taylor  v.  Pendleton,  L.  R.  19  Q.  B.  Div.  288,  56  L.  J.  Mag.  Cas.  X.  S.  140,  57 
L.  T.  X.  S.  530,  35  Week.  Rep.  716,  51  J.  P.  613,  holding  where  by  agreement 
between  an  owner  of  land  and  an  advertising  agent  the  owner  agreed  to  let 
and  the  agent  to  take  an  advertising  station  at  a  yearly  rent  the  tenancy  to 
commence  from  completion  of  erection,  and  continue  seven  years,  and  the  agent 
agreed  to  pay  rates  and  taxes  the  agreement  created  a  tenancy  and  conferred  an 
exclusive  occupation,  and  the  advertising  agent  was  liable  to  be  rated  to  the 
relief  of  the  poor;  R.  v.  St.  Pancras  Assessment  Committee,  L.  R.  2  Q.  B.  Div. 
581,  46  L.  J.  Mag.  Cas.  X.  S.  243,  37  L.  T.  X.  S.  126,  25  Week.  Rep.  827,  holding 
where  a  person  in  consideration  of  a  yearly  payment  had  permission  from  the 
owner  of  land  to  affix  to  such  land  boardings  for  advertising  purposes,  and 
such  boardings  were  accordingly  affixed,  but  not  in  such  a  way  as  to  necessitate 
any  disturbance  of  the  soil  if  they  were  removed,  or  to  indicate  any  intention 
on  part  of  the  owner  that  there  should  be  a  permanent  occupation  of  any  part 
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of  the  land  by  tlie  jicrson  erecting  such  boarding,  such  person  Avas  not  rateable 
as  an  occupier  of  an  "advertising  station":  Smith  v.  Lambeth  Assessment  Com- 
mittee, 22  E.  R.  C.  467,  L.  R.  10  Q.  B.  Div.  327,  52  L.  J.  Mag.  Cas.  N.  S.  1, 
48  L.  T.  N.  S.  57,  holding  persons  holding  privilege  of  bookstall  on  railway  plat- 
form not  in  such  exclusive  occupation  of  premises  as  to  render  them  liable  to 
poor  rate. 

Cited  in  notes  in  66  L.R.A.  56,  on  nature  of  railroad  as  realty  or  personalty; 
22  E.  R.  C.  749,  on  valuation  of  land  as  affected  by  machinery  thereon  for  pur- 
pose of  rating  or  taxation;  22  E.  R.  C.  495,  on  who  is  in  occupation  of  land  for 
purpose  of  ta.xation. 
Remedy  for  excessive  assessments. 

Cited  in  note  in  22  E.  R.  C.  833,  on  remedy  for  excessive  assessments. 
Possession  of  land. 

Cited  in  Kerslake  v.  Cummings,  180  Mass.  65,  61  N.  E.  760,  as  to  what  con- 
stitutes. 
"Ijease." 

Cited  in  Lowell  v.  Strahan,  145  Mass.  1,  1  Am.  St.  Rep.  422,  12  N.  E.  401, 
holding  an  agreement  to  allow  person  to  place  sign  on  outside  wall  of  building 
not  lease;  Thames  Conservators  v.  Inland  Revenue  Comrs.  L.  R,  18  Q.  B.  Div. 
279,  56  L.  J.  Q.  B.  N.  S.  181,  56  L.  T.  N.  S.  198,  35  ^Yeek.  Rep.  274,  holding 
revocable  agreement  to  grant  permission  for  the  erection  of  a  jetty  not  "lease  or 
tack"  Avithin  meaning  of  stamp  act. 

22  E.  R.  C.  532,  REG.  v.  WELLS,  L.  R.  2  Q.  B.  542,  36  L.  J.  Mag.  Cas.  N.  S. 

109,  ]6  L.  T.  N.  S.  790,  15  Week.  Rep.  1059. 
Conflict  between  claims  of  crown  and  creditors. 

Cited  in  Dewsbury  &  H.  Waterworks  Board  v,  Penistone  Union,  L.  R.  16 
Q.  B.  Div.  585,  55  L.  J.  Mag.  Cas.  28,  54  L.  T.  N.  S.  592,  L.  R.  17  Q.  B.  Div. 
384,  55  L.  J.  Mag.  Cas.  N.  S.  121,  34  Week.  Rep.  622,  50  J.  P.  644,  allowing  cer- 
tain per  cent  for. 

22  E.   R.   C.   539,   CARTWRTGHT  v.   SCULCOATES  UNION    [1900]    A.   C.   ]50 
69  L.  J.  Q.  B.  N,  S.  403,  affirming  the  decision  of  the  Court  of  Appeal,  re- 
ported in   (1899)    1  Q.  B.  667. 
Evidence  of  receipts  and  expenditures  in  determining  poor  rate. 

Cited  in  Mersey  Docks  &  Harbour  Board  v.  Birkenhead   [1900]    1  Q.  B.  143, 
69  L.  J.  Q.  B.  N.  S.  260,  64  J.  P.  36,  48  Week.  Rep.  259,  81  L.  T.  N.  S.  798,  16 
Times  L.  R.  78,  holding  it  admissible. 
Method  of  valuation  of  property  for  purpose  of  taxation. 

Cited  in  note  in  22  E.  R.  C.  706,  on  method  of  valuation  of  railroad  property 
and  other  property  for  purpose  of  rating  or  taxation. 

22  E.  R.  C.  564,  BURTON-ON-TRENT  CORP.  v.  BURTON-ON-TRENT  UNION, 
54  J.  P.  453,  59  L.  J.  Mag.  Cas.  N.  S.  1,  62  L.  T.  N,  S.  412,  L.  R.  24  Q. 
B.  Div.  197,  38  Week.  Rep.  181. 

Non-commercial  projierty  as  assessable  for  poor  rate. 

Cited  in  London  County  v.  Erith,  63  L.  J.  Mag.  Cas.  N.  S.  9  [1893]  A.  C. 
562,  6  Reports,  22,  69  L.  T.  N.  S.  725,  42  Week.  Rep.  330,  57  J.  P.  821,  22  E. 
R.  C.  579  (reversing  [1892]  2  Q.  B.  44,  67  L.  T.  N.  S.  363,  40  Week.  Rep.  659, 
56  J.  P.  647,  62  L.  J.  Mag.  Cas.  N.  S.  17),  holding  the  use  of  land  for  sewage 
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piiinping  ami  disposal  should  for  tin-  piiipoM'  of  rating,'  be  ticaU'd  as  a  hypo- 
thi'tiirtl  ti'iiaiuy  and  not  redm'od  to  the  rental  valuo  Jor  ordinary  uses;  London 
County  v.  Lan.Vetli.  Im  L.  J.  Mag.  Cas.  N.  S.  14S  [18!16]  2  Q.  B.  25,  74  L.  T. 
N.  S.  "(iO.').  44  Week.  Rep.  G21,  GO  J.  V.  470  [IS!);')]  2  Q.  B.  'Al,  holding  public 
park  operated  by  London  County  Council  the  expense  of  maintaining  said  park 
being  in  excess  of  income  received  from  licenses,  etc.,  not  rateable  to  poor  rate. 
Miilioil  of  valuation  of  railroad  property  f«n"  purpose  of  rating  or  tax- 
ation. 
I  ited  in  note  in  22  E.  R.  C.  709,  on  method  of  valuation  of  railroad  property 
for  purpose  of  rating  or  taxation. 

22  E.  R.  C.  579,  LONDOX  COUNTY  COUNCIL  v.  ERITH   [18!)3]  A.  C.  562,  57 
J.  P.  821,  03  L.  J.  Mag.  Cas.  X.  S.  9,  69  L.  T.  N.  S.   725,  42  Week.  Rep. 
330,  6  Reports,  22,  reversing  the  decisions  of  the  Court  of  Appeal,  reported 
in  [1893]   1  Q.  B.  210  and  in  [1892]  2  Q.  B.  44. 
lUMieficial  occtipation  as  necessary  to  taxation. 

Cited  in  Westminster  v.  Johnson  [1904]  2  K.  B.  737,  73  L.  J.  K.  B.  X.  S. 
774.  68  J.  P.  549,  53  Week.  Rep.  4,  91  L.  T.  X.  S.  334,  20  Times  L.  R.  701,  2 
Local  G.  R.  1378,  holding  sanitarj-  authorities  who,  under  the  powers  conferred 
by  the  Public  Health  Act  provide  and  maintain  a  public  lavatory  under  a  road, 
have,  by  reason  of  the  vesting  in  them  by  the  act,  of  the  subsoil  of  the  road, 
such  right  of  ownersliip  as  to  render  them  liable  to  be  charged  with  the  land 
tax  in  respect  to  it. 

Cited  in  note  in  22  E.  R.  C.  442,  on  exemption  of  puljlic  property  from  tax- 
ation. 

Distinguished  in  Lambeth  v.  London  County  [1897]  A.  C.  625,  66  L.  J.  Q.  B. 
X.  S.  806,  76  L.  T.  X.  S.  795,  46  Week.  Rep.  79,  61  J.  P.  580  (affirming  [1895] 
2  Q.  B.  511,  [1S96]  2  Q.  B.  25,  L.  J.  Mag.  Cas.  X^.  S.  148,  74  L.  J.  X.  S.  605,  44 
Week.  Rep.  621,  60  J.  P.  470),  holding  county  council  not  charged  with  duty 
of  providing  a  park  being  authorized  by  statute  to  purchase  and  having  pur- 
chased premises  to  be  used  as  a  public  park,  the  expenses  of  maintaining  which 
exceeded  any  sum  the  council  could  derive  from  sale  of  licenses,  etc.,  was  not 
ratable  to  poor  rate. 
Metliod  of  valuation  of  property  for  the  purpose  of  rating  or  taxation. 

Cited  in  notes  in  22  E.  R.  C.  777,  778,  on  how  the  ratable  value  of  property 
is  to  be  measured;  22  E.  R.  C.  706,  709,  725,  on  method  of  valuation  of  property 
for  purpose  of  rating  or  taxation. 
Amount  of  receipts  antl  expenditures  as  determining  ratable  value. 

Cited  in  Hull  Docks  Co.  v.  Sculcoates  [1894]  2  Q.  B.  69,  [1895]  A.  C.  136, 
64  L.  J.  Mag.  Cas.  X.  8.  49,  11  Reports  74,  71  L.  T.  X.  S.  642,  43  Week.  Rep. 
623,  59  J.  P.  612  (dissenting  opinion),  as  to  admissibility  of  evidence  of 
profits;  Lancaster  Port  Comrs.  v.  Barrow-in  Furness  [1897]  1  Q.  B.  166,  66 
L.  J.  Q.  B.  X.  S.  90,  75  L.  T.  X.  S.  358,  61  J.  P.  21,  holding  in  assessing  the 
ratable  value  of  a  lighthouse  the  dues  received  in  respect  of  it  cannot  be  taken 
into  consideration. 

Distinguished  in  Mersey  Docks  &  Harbour  Board  v.  Birkenhead  [1900]  1 
Q.  B.  143,  69  L.  J.  Q.  B.  X.  S.  260,  64  J.  P.  36,  48  Week.  Rep.  259,  81  L.  T. 
X'.  S.  798,  16  Times  L.  R.  78,  holding  as  the  ordinary  test  of  the  rental  value 
of  similar  properties  could  not  be  applied  there  being  none,  and  as  the  struct- 
ural value  alone  would  not  embrace  the  profit-earping  capacity  of  the  premises, 
evidence  of  receipts  and  expenditures  was  admissible. 
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"Hypothetical  tenant." 

Cited  in  Re  Toronto  Electric  Light  Co.  3  Ont.  L.  Rep.  620,  as  to  what  con- 
stitutes. 
Stare  decisis. 

Cited  in  Sheppard  v.  Sheppard,  13  B.  C.  486,  as  to  inexpediency  of  departing 
from  a  long  settled  practice. 

22  E.  R.   C.   623,   REG.  v.  WESTBROOK,  10  Q.  B.   178,  11  Jur.   515,   16  L.  J. 

Mag.   Cas.  N.  S.  87. 
Occupation  of  property  as  regards  taxation. 

Cited   in   R.   v.   Abney   Park   Cemetery   Co.   L.   R.   8   Q.   B.  515,  42  L.  J.   Mag. 
Cas.  N.  S.  124,  29  L.  T.  N.  S.  174,  21  Week.  Rep.  847,  holding  cemetery  associa- 
tion which  sold  burial  lots  subject  to  regulation  of  the  association  to  be  rate- 
able to  poor  rate. 
Rent. 

Cited  in  Nowery  v.  Connolly,  29  U.  C.  Q.  B.  39,  holding  rent  payable  in 
crops  was  sufficiently  certain  to  warrant  a  distress. 

22  E.  R.  C.  651,  REG.  v.  LONDON  &  S.  W.  R.  CO.  1  Q.  B.  558,  2  Gale  &  D. 

49,  6  Jur.  686,  11  L.  J.  Mag.  Cas.  N.  S.  93,  2  Railway  Cas.  629. 
Amount  of  receipts  and  expenditures  as  determining  ratable  value. 

Cited  in  Mersey  Docks  &  Harbour  Board  v.  Brickenhead  Assessment  Com- 
mittee [1900]  1  Q.  B.  143,  69  L.  J.  Q.  B.  N.  S.  260,  64  J.  P.  36,  48  Week. 
Rep.  259,  81  L.  T.  N.  S.  798,  16  Times  L.  R.  78,  holding  as  the  ordinary  test  of 
the  rental  of  similar  properties  could  not  be  applied  there  being  no  similar 
tenements  in  the  neighborhood  and  as  the  structural  value  alone  would  not  em- 
brace the  profit  earning  capacity  of  the  premises,  evidence  of  receipts  and  ex- 
penditures admissible  to  determine  ratable  value. 
Method  of  valuation  of  property  for  purpose  of  rating  or  taxation. 

Cited  in  note  in  22  E.  R.  C.  715,  on  method  of  valuation  of  property  for  pur- 
pose of  rating  or  taxation. 
Parish  where  property  is  rateable. 

Cited  in  Great  Eastern  R.  Co.  v.  Haughley,  L.  R.  1  Q.  B.  666,  35  L.  J.  Mag. 
Cas.  N.  S.  229,  12  Jur.  N.  S.  596,  14  L.  T.  N.  S.  548,  14  Week.  Rep.  779,  holding 
railway  ratable  in  parish  where  profits  are  earned,  not  wliere  received. 
"Tolls." 

Cited  in  Camblos  v.  Philadelphia  &  R.  R.  Co.  9  Phila.  411,  30  Phila.  Leg.  Int. 
149,  Fed.  Cas.  No.  2,331,  4  Brewst.  (Pa.)  503,  as  to  rates  charged  by  railroad 
company  for  use  of  tracks  by  others  being. 

22  E.  R.  C.  6G5,  REG.  v.  GRAND  JUNCTION  R.  CO.  4  Q.  B.   18,  Dav.  &  M. 

237,  8  Jur.  508,  13  L.  J.  Mag.  Cas.  N.  S.  94,  4  Railway  Cas.  1. 
Railroad  as  a  public  highway. 

Cited  in  Lake  Superior  &  M.  R.  Co.  v.  United  States,  93  U.  S.  442,  23  L.  cd. 
965,  holding  a  provision  in  an  act  of  Congress,  granting  lands  to  aid  in  the  con- 
struction of  a  railroad  that  "said  railroad  shall  be,  and  remain,  a  public  high- 
way for  the  use  of  the  government  of  the  United  States,  free  from  all  toll  or 
other  charge,  for  the  transportation  of  any  property  or  troops  of  the  I'nited 
States"  secures  to  the  government  the  free  use  of  the  road  but  does  not  entitle 
the  government  to  have  troops  or  property  transported  free  of  charge;  Lake  Su- 


•2-2  K.  n.  C.  Of.:.]     NOTKS  OX  ENGLISH  RULING  CASES.  2166 

p.-iior  .«t  y\.  n.  Co.  V.  AUliison,  T.  &  S.  F.  R.  Co.  12  Ct.  CI.  35,  holding  that 
under  conditions  imposed  on  land-jjrant  railroads,  government  cannot  compel 
railroad  company  to  carry  troops  without  compensation. 

Citod  in  2  Elliott,  Kailr.  2d  ed.  236,  on  effect  of  reservation  of  right  to  use 
railroad  as   a   highway. 

Method  of  valuation  of  railroad  property  for  purpose  of  rating  or  tax- 
ation. 

Cited  in  note  in  22  E.  R.  C.  715,  on  method  of  valuation  of  railroad  property 
for  purpose  of  rating  or  taxation. 
Hailroad  rates. 

c  ited  in  Scofield  v.  Lake  Shore  &  M.  S.  R.  Co.  43  Ohio  St.  571,  54  Am.  Rep. 
S46,  3  N.  E.  907;   Ragan  v.  Aiken,  9  Lea,  609,  42  Am.  Rep.   684,— holding  they 
must  be  reasonable  and  courts   will  determine  whether  they  are  reasonable  oi 
not. 
Carriers  by  rail. 

Cited  in  Caniblos  v.  Philadelphia  &  R.  R.  Co.  9  Phila.  411,  30  Phila.  Leg.  Int. 
149,  Fed.  Cas.  No.  2,331,  4  Brevvst.  (Pa.)  503,  as  to  carriage  by  rail  being 
monopolized  by  railroad  companies. 

22  E.  R.  C.  6S0,  REG.  v.  LONDON,  B.  &  S.  C.  R.  CO.  15  Q.  B,  313,  15  Jur.  372, 

20  L.  J.  Mag.  Cas.  N.  S.  124,  6  Railway  Cas.  440. 
Taxation  of  railroads. 

Cited  in   Providence  &   W.  R.  Co.  v.  Wright,  2  R.   I.   459,  holding  that  rails, 
sleepers    and    bridges   of    railroad   company   are    real   estate,    and    as    such    liable 
to  taxation  in  towns  where  they  are  situated. 
—  Railway's  earnings. 

Cited  in  East  London  R.  Co.  v.  Whitechurch,  L.  R.  7  H.  L.  81,  43  L.  J.  Mag. 
Cas.  N.  S.  159,  30  L.  T.  N.  S.  412,  22  Week.  Rep.  665,  holding  ratable  value  of 
railway  is  determined  by  the  amount  which  a  lessee  would  pay  for  the  railway 
in  the  particular  parish,  and  this  principle  of  rating  is  applicable  in  a  case 
where  the  railway  extends  into  different  parishes,  though  the  profits  may  be 
earned  in  difi'erent  proportions  and  with  a  different  rate  of  out-goings  in  each; 
Great  Eastern  R.  Co.  v.  Haughley,  L.  R.  1  Q.  B.  666,  35  L.  J.  Mag.  Cas. 
N.  S.  229,  12  Jur.  N.  S.  596,  14  L.  T.  N.  S.  548,  14  Week.  Rep.  779,  holding  in 
assessing  to  the  poor  rate  a  part  of  a  railway  in  a  particular  parish  the  rate- 
able value  is  to  be  ascertained  by  taking  the  gross  earnings  in  the  parish,  and 
making  the  usual  deductions  for  working  expenses  etc.,  applicable  to  that  part 
of  the  railway ;  and  the  fact  that  owing  to  the  increased  traffic  the  working  ex- 
penses of  the  railway  in  other  parishes  bears  a  less  ratio  to  the  earnings,  is 
not  to  be  taken  into  account  as  lessening  the  average  expenses  over  the  whole 
transit  and  so  contributing  to  enhance  the  ratable  value  of  the  railway  in  the 
particular  parish. 
Taxability  of  gas  pipes  laid  in  streets  as  fixtures. 

Cited  in  Providence  Gas  Co.  v.  Thurber,  2  R.  I.  15,  55  Am.  Dec.  021,  holding 
that  pipes  laid  by  a  corporation  in  the  public  streets  are  fixtures  and  taxable 
as  such. 

22  E.  R.  C.  702,  REG.  v.  EASTERN  COUNTIES  R.  CO.  4  Best  &  S.  58,  9  Jur. 
N.  S.  1339,  32  L.  J.  Mag.  Cas.  N.  S.  174,  8  L.  T.  N.  S.  419,  11  Week.  Rep. 
694. 
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22  E.  R.  C.  732,  TYNE  BOILER  WORKS  CO.  v.  LONGBENTON,  56  L.  J.  Mag. 
Cas.  N.  S.  8,  55  L.  T.  N.  S.  825,  L.  R.  18  Q.  B.  Div.  81,  35  Week.  Rep.  110, 
affirming  the  decision  of  the  Queen's  Bench  Division,  reported  in  L.  R.  17 
Q.  B.  Div.  651. 
Taxation  of  machinery  as  part  of  the  realty. 

Cited  in  Crockett  v.  Northampton  Union,  72  L.  J.  K.  B.  N.  S.  320,  18  Times 
L.  R.  451;  Kirby  v.  Himslet  Union  [1906]  A.  C.  43,  75  L.  J.  K.  B.  N.  S.  129, 
70  J.  P.  50,  94  L.  T.  N.  S.  36,  22  Times  L.  R.  167,  4  Local  G.  R.  144,  holding  ten- 
ants machinery  placed  in  a  factory,  and  used  therewith  for  business  of  the  fac- 
tory, whether  it  be  affixed  io  the  freehold  or  not,  may  be  taken  into  considera- 
tion so  as  to  increase  the  amount  in  assessing  the  factory  to  the  poor  rate; 
Reynolds  v.  Ashby  [1904]  A.  C.  466,  1  B.  R.  C.  653,  73  L.  J.  K.  B.  N.  S.  946,  20 
Times  L.  R.  766,  53  Week.  Rep.  129,  91  L.  T.  N.  S.  607,  holding  that  machinery 
attached  to  building  by  bolts  and  nuts  to  concrete  floor  passed  by  mortgage  of 
land,  as  against  owner  of  machinery  who  placed  it  to  be  paid  for  in  install- 
ments. 

Cited  in  note  in  22  E.  R.  C.  527,  on  taxation  of  land  enhanced  by  value  of 
machinery  or  apparatus. 
Method  of  valuation  of  property  for  purpose  of  rating  or  taxation. 

Cited  in  note  in  22  E.  R.  C.  712,  on  method  of  valuation  of  property  for  pur- 
pose of  rating  or  taxation. 
Machine  as  fixture. 

Cited  in  Sun  Life  Assur.  Co.  v.  Taylor,  9  Manitoba  L.  Rep.  89,  holding  a 
fastening  by  cleats  affixed  to  the  building  only,  and  not  affixed  to  the  machine 
except  by  being  placed  close  up  against  it,  is  not  sufficient  in  itself,  to  make 
a  machine  a  part  of  the  realty;  Reynolds  v.  Ashby  [1903]  1  K.  B.  87,  72  L.  J. 
K.  B.  N.  S.  51,  87  L.  T.  N.  S.  640,  51  Week.  Rep.  405,  19  Times  L.  R.  70,  [1904] 
A.  C.  466,  73  L.  J.  K.  B.  N.  S.  946,  20  Times  L.  R.  766,  53  W^eek.  Rep.  129,  91 
L.  T.  N.  S.  607,  holding  machines  affixed  to  premises  by  means  of  upright  bolts 
let  into  floor  fixtures  as  between  mortgagor  and  mortgagee. 
Cited  in  note  in  12  E.  R.  C.  221,  on  what  constitutes  a  fixture. 

22  E.  R.  C.  753,  LEWIS  v.  SWANSEA,  5  El.  &  Bl.  508,  1  Jur.  N.  S.  1108,  25  L. 

J.  Mag.  Cas.  N.  S.  33,  4  Week.  Rep.  13. 
Ratability  of  harbor  dues  payable  by  statute  to  occupiers  of  quays. 

Cited  in  Blyth  Harbour  Comrs.  v.  Newsham  [1894]  2  Q.  B.  675,  63  L.  J.  Mag. 
Cas.  N.  S.  274,  9  Reports,  618,  71  L.  T.  N.  S.  34,  59  J.  P.  4,  holding  dues  not  to  be 
taken  into  account  as  enhancing  ratable  value  of  quays. 

22  E.  R.  C.  762,  REG.  EX  REL.  BISHOPW^EARMOUTH  v.  DURHAM,  2  El.  &  El. 
230,  5  Jur.  N,  S.  1306,  28  L.  J.  Mag.  Cas.  N.  S.  232,  7  Week.  Rep.  732. 

22  E.  R.  C.  779,  HARRISON  v.  STICKNEY,  2  H.  L.  Cas.  108. 

Retrospective  rate. 

Cited  in  Potts  v.  Dunnvillc,  38  U.  C.  Q.  B.  96,  as  to  it  being  legal  in  absence 
of  statutory  prohibition;  Frontenac  v.  Kingston,  30  U.  C.  Q.  B.  584;  R.  v. 
Wexford,  Ir.  L.  R.  18  C.  L.  119'  R.  v.  Leigh  Rural  Dist.  [1898]  1  Q.  B.  836, 
62  J.  P.  355,  67  L.  J.  Q.  B.  N.  S.  562,  78  L.  T.  N.  S.  604,  14  Times  L.  R.  325, 
46  Week.  Rep.  471,  ho'lding  there  is  no  general  rule  of  law  against;  R.  ex  rel. 
Public  Works  Loan  Comrs.  v.  All  Saints,  L.  R.  9  Q.  B.  317,  30  L.  T.  N.  S.  569, 
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holding   in   this  case   Act   of   rarlianunt    did    not     warrant     it:     Waddington    v. 
lx>ndon  I'nion.  22  E.  R.  C.  701.  Kl.  Bl.  \   Kl.  ;!70.  2S  L.  .1.  Majj;.  Cas.  X.  S.  113, 
holding  tlmt   tlio  legislature  may  authorize  a  retrospective  rate. 
Persons  buuiiil  by  public  acts. 

L  ited  in  Liebstein  v.  Newark,  24  X.  J.  Eq.  200,  as  to  city  being  agent  for 
land  owners   in  making  public   improvements. 

22  E.  R.  C.  701,  WADDIXGTOX  v.  LOXDOX  UXIOX,  El.  Bl.  &  El.  391,  5  Jur. 
X.  S.  244.  2S  L.  J.  Mag.  Cas.  X".  S.  121,  7  Week.  Rep.  93  reversing  the 
decision  of  the  court  of  Queen's  Bench  ropcrted  in  El.  Bl.  &  El.  370,  3  Jur. 
X.  S.  242,  28  L.  J.  Mag.  Cas.  X.  S.  113.  * 

Retrospective  rates. 

Cited  in  Atty.  Gen.  v.  Merthyr  Tydlil  Union  [1900]  1  Ch.  51G,  69  L.  J.  Ch. 
X.  S.  299,  82  L.  T.  X.  S.  662,  64  J.  P.  276,  48  Week.  Rep.  403,  16  Times  L.  R. 
2.51,  23  E.  R.  C.  14,  as  to  retrospective  poor  rate  being  illegal;  Saul  v.  Wigton 
Sanitary  Authority,  56  L.  T.  X.  S.  438,  35  Week.  Rep.  252,  51  J.  P.  406,  holding 
unless  retrospective  poor  rate  is  affirmatively  authorized  by  statute  it  is  bad. 

Distinguished  in  Cheney  v.  Tallowin  [1904]  2  K.  B.  763,  73  L.  J.  K.  B.  X.  S. 
943,  68  J.  P.  528,  91  L.  T.  X.  S.  552,  holding  if  a  poor  rate  is  made  after  the 
commencement  of  a  half  year  to  meet  the  expenses  of  the  whole  half  year,  the 
objection  that  the  rate  is  in  part  retrospective  is  not  one  which  can  be  taken  on 
the  hearing  of  an  application  for  a  distress  warrant 

Questioned  in  R.  v.  Leigh  Rural  Dist.   Council    [1898]    1  Q.  B.  836,   67   L.  J. 
Q.  B.  X.  S.  562,  78  L.  T.  X.  S.  604,  46  Week.  Rep.  471,  62  .J.  P.  355,  14  Times 
L.  R.  325,  holding  retrospective  water  rate  legal. 
Apportionment  of  loss  caused  by  defaulting  tax  officer. 

Cited  in  Tynemouth  Union  v.  Backworth,  57  L.  J.  Mag.  Cas.  X.  S.  53,  59  L.  T. 
X.  S.  178,  52  J.  P.  357;  Hale  v.  London  Union,  29  L.  J.  Mag.  Cas.  X.  S.  5,  6  C.  B. 
X.  S.  863,  6  Jur.  X.  S.  74, — as  to  loss  being  apportioned  among  the  different 
parishes. 

22  E.  R.  C.  826,  MAXCHESTER  v.  HEADLAM,  57  L.  J.  Mag.  Cas.  X.  S.  89,  L. 
R.  21  Q.  B.  Div.  96. 

Objection  to  legality  of  rate. 

Cited  in  Xiagara  Falls  Park  &  River  R.  Co.  v.  Xiagara,  31  Ont.  Rep.  29,  hold- 
ing that  where  something  is  clearly  payable  as  taxes  and  amount  is  assessed, 
remedy  is  appeal  from  assessment;  Westminster  v.  Army  &  Navy  Auxiliary 
Co-op.  Supply  [1902]  2  K.  B.  125,  71  L.  J.  K.  B.  X.  S.  546,  87  L.  T.  X.  S.  78, 
50  Week.  Rep.  631,  66  J.  P.  727,  holding  where  rate  is  valid  on  its  face  the 
objections  to  its  legality  cannot  be  taken  on  an  application  for  a  distress  war- 
rant, but  must  be  raised  by  an  apj^eal  against  the  valuation  list  or  the  rate. 

22  E.  R.  C.  837,  TILLEY  v.  SIMPSOX,  2  T.  R.  059  note,  1  Revised  Rep.  577  note. 
Construction  of  word  "estate"  in  a  will. 

Cited  in  French  v.  M'llhenny,  2  Binn.  13,  to  the  point  that  word  "estates" 
is  equivalent  to  "estate"  unless  other  words  are  added  to  express  different  inten- 
tion; Confederation  Life  Asso.  v.  Moore,  6  Manitoba  L.  Rep.  162,  holding  whore 
term  is  unrestricted  it  includes  realty  and  personalty;  Doe  ex  dem.  Evans  v. 
Evans,  25  E.  R.  C.  467,  9  Ad.  &  El.  719,  8  L.  J.  Q.  B.  X.-  S.  212,  L.  R.  1  Prob. 
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&  Div.  472,  48  Revised  Rep.  G57,  holding  devise  by  tenant  of  estate  carried 
remainder  of  term;  Fletclier  v.  Smiton,  10  E.  R.  C.  (573,  2  T.  R.  656,  1  Revised 
Rep.  575,  holding  it  will  carry  a  fee  to  real  estate  unless  coupled  with  other 
words  to  show  a  different  intention. 

Cited  in  note  in  25  E.  R.  C.  469,  on  real  estate  passing  by  gift  in  will  of 
'"estate." 

22  E.  R.  C.  843,  TOWNSHEND  v.   STANGROOM,  5  Revised  Rep.   312,  6   Ves. 

Sr.  328. 
Parol  evidence  to  vary  a  written  Instrument. 

Cited  in  Jewett  v.  Miller,  10  N.  Y.  402,  61  Am.  Dec.  751,  on  admissibility  of 
parol  evidence  in  equity  to  show  fraud  and  surprise;  Tolson  v.  Tolson,  10  Mo. 
736,  on  admissibility  of  parol  evidence  to  show  a  waiver  of  a  written  contract; 
Greer  v.  Caldwell,  14  Ga.  207,  58  Am.  Dec.  553,  holding  parol  evidence  admissible 
to  show  mistake;  Dunbar  v.  Newman,  46  Miss.  231,  holding  that  mistake  may 
be  shown  by  parol  evidence  where  clear;  Peques  v.  Mosby,  7  Smedes  &  M. 
340,  holding  such  evidence  admissible  only  upon  a  bill  filed  in  chancery  to 
correct  mistake;  Best  v.  Stow,  2  Sandf.  Ch.  298,  allowing  parol  evidence  of 
surprise  and  fraud  as  a  defense  to  an  action  for  specific  performance;  Earle  v. 
Rice,  111  Mass.  17,  allowing  oral  evidence  that  an  instrument  purporting  to  be 
an  agreement  between  Imsband  and  wife  was  signed  by  both  with  understanding 
that  they  were  not  legally  bound  thereby;  Blakeley  v.  Hampton,  3  M'Cord  L. 
469,  holding  parol  evidence  admissible  to  show  that  a  substituted  note  Avas 
given  for  a  wrong  amount;  Cook  v.  Eaton,  16  Barb.  439;  holding  parol  evidence 
admissible  to  show  that  by  mistake  a  defeasance  clause  was  left  out  of  an 
instrument  of  conveyance;  Gillespie  v.  Boon,  2  Johns.  Ch.  585,  7  Am.  Dec.  559, 
holding  parol  evidence  admissible  to  show  that  200  acres  was  meant  to  be  sold 
instead  of  250  acres;  Merritt  v.  Ives,  2  U.  C.  Q.  B.  0.  S.  25,  holding  that  court 
will  receive  parol  evidence  to  rectify  a  written  instrument  not  withstanding  the 
language  used  was  that  intended  by  the  parties  where  agreement  is  not  stated ; 
Phelps  V.  Seely,  22  Gratt.  573,  holding  parol  evidence  admissible  to  show  a 
subsequent  parol  agreement  which  has  been  fully  carried  out;  Bradbury  v. 
White,  4  Me.  391,  holding  that  parol  evidence  which  goes  to  alter  a  written 
agreement  cannot  be  received  in  a  court  of  equity  any  more  than  in  a  court  of 
law;  Ratcliffe  v.  Allison,  3  Rand.  (Va. )  537,  holding  that  there  must  be  fraud, 
mistake  or  surprise;  Rogers  v.  Atkinson,  1  Ga.  12,  holding  parol  evidence  in- 
admissible except  to  show  illegality  of  contract;  Williams  v.  Kent,  67  Md.  350, 
10  Atl.  228,  refusing  parol  evidence  to  show  amount  of  rent  to  be  different  than 
that  stated;  Andrew  v.  Spurr,  8  Allen,  412,  refusing  relief  where  party  was 
relying  on  promise  of  other  party  to  carry  out  the  oral  agreement ;  Stevens  v. 
Cooper,  1  Johns.  Ch.  425,  7  Am.  Dec.  499,  holding  parol  evidence  inadmissible 
to  show  that  mortgagor  having  mortgage  covering  two  lots  would  release  as  to 
one  on  payment  of  a  certain  amount;  National  Iron  Armor  Co.  v.  Bruner,  19 
N.  J.  Eq.  331,  holding  that  parol  evidence  cannot  be  received  to  lay  ground  for 
compensation  for  deficiency  of  amount  of  land  conveyed. 

Cited  in  note  in  17  L.R.A.  272,  on  extent  of  rule  that  parol  evidence  is  ad- 
missible to   vary,   etc.,   written   contract. 

Cited  in  Benjamin,  Sales,  5th  ed.  88,  on  parol  evidence  of  common  mistake  of 
parties  to  contract. 

Distinguished  in  Westbrook  v.  Harl)eson,  2  M'Cord,  Eq.  112,  liolding  parol  evi- 
dence not  admissible  on  part  of  complainant  in  an  action  for  specific  perform- 
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:uu-o  to  show  a  mistake  in  a  dooil ;  Webster  v.  Webster,  33  N.  IT.  18,  CO  Am.  Doc. 
70.">,  holding  wlu're  complainant  in  a  bill  for  an  injunction  to  restrain  waste 
.laims  title  under  a  deed  the  defendant  cannot  in  defense  to  the  bill  show  by 
parol   evidence,   that  there  was   a  mistake  in   draft  of  deed. 

—  Sufliciency. 

Cited  in  Wyld  v.  Liverpool,  L.  &  G.  Ins.  Co.  23  Grant,  Ch.  (U.  C.)  442, 
liolding  strong  evidence  necessary  in  case  of  equitable  reformation  of  contracts; 
IVnnell  v.  Wilson,  2  Abb.  Pr.  N.  S.  466,  holding  that  proof  must  be  strong  or 
relief  will  be  denied;  Miller  v.  Gotten,  5  Ga.  341,  holding  that  evidence  of 
fraud  must  be  strong;  Pate  v.  Johnson,  15  Ark.  275,  holding  that  a  mistake 
must  he  made  out  in  a  clear  and  satisfactory  manner;  Tilton  v.  Tilton,  9  N.  H. 
385,  holding  that  proofs  of  mistake  must  be  clear  and  convincing;  Pennell  v. 
Wilson.  2  Kobt.  505,  holding  that  proof  of  mistake  must  be  strong  and  satis- 
factory; Wyche  v.  Greene,  11  Ga.  159,  holding  mistake  must  be  shown  beyond  all 
reasonable  doubt;  Barnes  v.  Packwood,  10  Wash.  50,  38  Pac.  857;  Jarrell  v.  Jar- 
rell  27  W.  Va.  743;  Carpenter  v.  Providence  Washington  Ins.  Co.  4  How.  185,  11  I. 
ed.  931;  Williams  v.  Felker,  7  Grant,  Ch.  (U.  C.)  345;  Arran  v.  Amabel,  17 
Grant,  Ch.  (U.  C.)  163;  Barry  v.  Harris,  49  Vt.  392, — holding  that  evidence 
must  be  of  most  conclusive  character;  Smith  v.  Allis,  52  Wis.  337,  9  N.  W.  155, 
holding  proof  that  wife  acknowledged  a  deed  under  duress  must  be  strong  and 
convincing;  Northwestern  Mut.  L.  Ins.  Co.  y.  Nelson,  103  U.  S.  544,  26  L.  ed. 
436,  holding  testimony  of  wife  that  her  signature  to  a  deed  was  obtained  by 
fraud  insufficient;  Sloan  v.  Becker,  34  Minn.  491,  26  N.  W.  730,  holding  that 
evidence  to  convert  an  absolute  deed  into  a  mortgage  must  be  clear  and  strong. 
Reformation  of  instruments. 

Cited  in  Wesley  v.  Thomas,  6  Harr.  &  J.  24,  holding  that  court  has  juris- 
diction in  cases  of  mistake  and  surprise;  Barney  v.  Bliss,  2  Aik.  (Vt.)  60,  hold- 
ing that  equity  will  grant  relief  against  any  instrument  on  ground  of  fraud  or 
mistake;  Bown  v.  West,  2  U.  C.  Q.  B.  B.  0.  S.  675,  holding  that  the  terms  of  a  deed 
cannot  be  varied  by  parol  without  alleging  fraud  or  mistake;  Gelpcke  v.  Blake. 
15  Iowa,  387,  83  Am.  Dec.  418,  holding  that  it  must  be  shown  that  at  time  of 
consummation  of  agreement  the  parties  actually  intended  and  understood  terms 
should  be  incorporated  but  which  were  omitted  by  accident,  mistake  or  fraud; 
Rodgers  v.  Rodgers,  13  Grant,  Ch.  (U.  C.)  143,  directing  a  resale  where  fraud 
in  bidding  was  used  in  such  a  way  as  to  mislead  other  bidders ;  Kennedy  v. 
Kennedy,  2  Ala.  571,  holding  in  equitj^  that  the  statement  of  a  specific  considera- 
tion is  not  conclusive;  Glass  v.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418,  holding 
that  equity  cannot  decree  a  conveyance  on  an  oral  agreement  in  the  absence  of 
evidence  creating  an  estoppel;  Den  ex  dem.  Mayberry  v.  Johnson,  15  N.  J.  L. 
116,  holding  that  written  lease  for  term  within  statute  of  frauds  and  signed 
cannot  be  turned  into  a  lease  at  will  by  parol. 

Cited  in  note  in  6  E.  R.  C.  226,  on  effect  of  fraud  inducing  execution  of  con- 
tract. 
—  On  ground  of  mistake. 

Cited  in  Bellamy  v.  Bellamy,  6  Fla.  62  (dissenting  opinion),  on  mistake  as 
ground  for  relief;  Major  v.  Ficklin,  85  Va.  732,  8  S.  E.  715,  sustaining  equitable 
jurisdiction  in  case  of  mistake;  Andrews  v.  Essex  F.  &  M.  Ins.  Co.  3  Mason,  6, 
Fed.  Cas.  No.  374,  sustaining  jurisdiction  of  equity  to  reform  a  contract  where 
a  material  stipulation  of  a  contract  is  omitted  by  mistake;  Gump's  Appeal,  65 
Pa.  476,  27  Phila.  Leg.  Int.  326,  holding  remedj'  for  accidental  omission  of  a 
provision  from  a  written  instrument  is  within  jurisdiction  of  equity:   Howes  v. 
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Baker,  3  Johns.  506,  3  Am.  Dec.  526,  holding  that  equity  alone  has  jurisdiction 
to  correct  such  mistakes;  Diman  v.  Providence,  W.  &  B.  R.  Co.  5  R.  I.  130, 
holding  that  it  must  be  the  mistake  of  both  parties;  Botsford  v.  McLean,  45 
Barb.  478,  holding  that  mistake  must  be  reciprocal;  Lestrade  v.  Barth,  19  Cal. 
660,  holding  that  equity  will  correct  a  mutual  mistake  in  an  instrument;  Barnes 
V.  Starr,  64  Conn.  136,  28  Atl.  980,  holding  that  equity  will  not  interfere  where 
mistake  is  chargeable  alone  to  plaintiff";  Dulany  v.  Rogers,  50  Md.  524,  holding 
that  a  mistake  on  one  side  may  be  ground  for  rescinding  a  contract  but  not  for 
reforming  it;  Ring  v.  Ashworth,  3  Iowa,  452,  holding  that  equity  will  correct 
a  mistake  in  a  contract  for  sale  of  land  and  enforce  specific  performance  there- 
of; Butler  V.  Threlkeld,  117  Iowa,  116,  90  N.  W.  584,  correcting  a  lease  to  include 
an  option,  to  buy  which  was  omitted  by  mutual  mistake;  Tucker  v.  Madden,  44 
Me.  206,  correcting  a  boundary  line  in  a  deed;  Hudson  Iron  Co.  v.  Stockbridge 
Iron  Co.  102  Mass.  45,  inserting  a  provision  in  a  deed  as  to  right  to  mine; 
Sprigg  V.  Bank  of  Mt.  Pleasant,  14  Pet.  201,  10  L.  ed.  419,  reforming  a  contract 
of  suretyship  so  as  to  state  real  intention  of  the  parties ;  Hunt  v.  Rousmaniere, 
2  Mason,  342,  Fed.  Cas.  No.  6,898,  holding  that  equity  will  not  reform  a  contract 
so  as  to  include  security  not  taken  because  of  a  mistake  of  law;  Elder  v.  Elder, 
10  Me.  80,  25  Am.  Dec.  205,  refusing  to  interfere  with  a  contract  so  as  to  make 
it  include  land  in  a  town  not  mentioned  in  contract;  Martin  v,  Hamlin,  IS 
Mich.  354,  100  Am.  Dec.  181,  holding  mistake  of  legal  effect  of  an  instrument 
no  ground  for  relief;  Fuller  v.  Parrish,  3  Mich.  211,  denying  relief  where  a 
party  making  a  voluntary  deed  supposed  that  he  had  a  power  of  subsequent 
revocation;  Souverbye  v.  Arden,  1  Johns.  Ch.  240,  holding  that  mistake  in 
drawing  deed  must  be  clearlj'  proved  in  order  to  obtain  reformation ;  Lyman  v. 
I'nited  Ins.  Co.  2  Johns.  Ch.  630,  holding  that  equity  will  not  interpose  to 
amend  written  instrument  without  clearest  and  most  satisfactory  proof  of  mis- 
take and  of  real  agreement;  Anderson  v.  Douglas,  18  Manitoba  L.  Rep.  254, 
holding  that  if  it  were  not  for  statute  of  frauds  court  could  rectify  agreement 
to  sell  land  not  signed,  and  decree  specific  performance  in  same  suit;  Superior 
Sav.  &  L.  Soc.  V.  Lucas,  44  U.  C.  Q.  B.  106  (dissenting  opinion),  on  sufficiency 
of  evidence  in  order  to  procure  reformation  of  contract  on  ground  of  mistake. 

Cited  in  note  in  28  L.R.A.  (N.S.)  878,  on  relief  from  mistake  of  law  as  to 
effect  of   instrument. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  333,  on  reforming  of  contract  whei'e  the 
written  agreement  fails  to  express  the  real  contract;  Pomeroy,  Spec.  Perf.  2d 
ed.  343,  on  English  rule  where  mistake  is  alleged  by  plaintiff  as  ground  for  re- 
forming agreement  and  enforcing  specific  performance  of  contract  as  reformed ; 
2  Page,  Contr.  1925,  on  what  instruments  may  be  reformed;  2  Page,  Contr. 
1905,  on  reformation  of  contract  for  mutual  mistake. 

Distinguished  in   Whitworth   v.   Harris,   40   Miss.   483,   decreeing  specific   per- 
formance  of    a   partnership    though    partnership    is    for   an    indefinite    duration, 
when  it  is  necessary  to  invest  one  of  partners   with   the  legal  rights   for  which 
he  entered  the  partnership. 
Mistake  as  defense  to  specific  performance. 

Cited  in  Mason  v.  Scott,  22  Grant,  Ch.  (U.  C.)  592,  holding  that  one  against 
whom  specific  performance  is  sought  may  set  up  mistake  in  his  answer;  Stephen- 
son v.  Clinch,  24  N.  B.  189,  holding  that  specific  performance  will  not  be  decreed 
in  case  of  mistake;  May  v.  Boisseau,  8  Leigh,  164,  liolding  that  the  court  will 
not  decree  a  specific  performance  of  a  contract  entered  into  under  a  mistake  as 
to  a  material   fact;   Mayer  v.  Adrian,   77   N.   C.   83,  holding  that  an  action  of 
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spirilio  porforimiiu'o  luuy  bo  dofeatod  In  sliDwiiig  that  wi-ittoii  document  doos  not 
ii'proseiit  agroemoiit  of  parties;  Pnrk  v.  Johnson,  4  Allen,  259,  holding  whetlier 
lourt  will  correct  contract  and  enforce  it  where  defendant  shows  contract  to  be 
a   variance,  depends  on   circumstances   of  case. 

Cited  in  romeroy.  Spec.  Perf.  2d  ed.  522,  on  vendor's  right  to  specific  per- 
lormance  in  case  of  deficiency  in  quantity;  Pomeroy,  Spec.  Perf.  2d  ed.  427,  on 
refusal  of  special  performance  for  deficiency  in  quantity  or  amount  of  subject 
matter;  Pomeroy.  Spec.  Perf.  2d  ed.  331,  on  refusal  of  specific  performance 
where  written  agreement  fails  to  express  the  real  contract;  Pomeroy  Spec. 
Porf.  2d  ed.  323,  on  intentional  act  or  omission  in  execution  of  contract  as  a 
mistake  within  rule  as  to  right  to  a  specific  performance;  Pomeroy,  Spec.  Perf. 
2d  ed.  314,  on  freedom  from  mistake  as  essential  to  specific  performance  of 
contract:  Pomeroy,  Spec.  Perf.  2d  ed.  319,  as  to  when  mistakes  of  law^  may  be 
ground  for  relief  from  specific  enforcement  of  contract;  1  Page,  Contr.  276,  on 
efi'ect  of  mistake  of  law  involving  mistake  of  fact. 
Evidence  necessary  to  over  throw  a  presumption. 

Cited  in  Liverpool  &  L.  Globe  Ins.  Co.  v.  Wyld,  1  Can.  S.  C.  G04  (dissenting 
opinion),  on  necessity  of  strong  evidence  to  overthrow  a  strong  presumption; 
Williams's  Case,  3  Bland,  Ch.  186;  Brown  v.  Wallace,  2  Bland,  Ch.  585,— holding  a 
trustee's  report  on  a  judicial  sale  is  conclusive  in  the  absence  of  clear  proof  of 
fraud  or  mistake. 
Variation  between  deed  and  actual  quantity  conveyed. 

Cited  in  Couse  v.  Boyles,  4  N.  J.  Eq.  212,  38  Am.  Dec.  514,  holding  that  no 
relief  will  be  granted  where  purchaser  knew'  true  amount  at  time  of  purchase. 
"More  or  less." 

Cited  in  Brown  v.  Wallace,  4  Gill  &  J.  479,  on  existence  of  rule  as  construction 
of  term  '"more  or  less"  in  instrument  conveying  land;  Hoffman  v.  Johnson,  1 
Bland,  Ch.  103,  holding  words  "more  or  less"  in  a  deed  are  restricted  to  a 
reasonable  allowance  for  small  errors;  Xoble  v.  Googins,  99  Mass.  231,  holding 
that  difference  must  be  so  great  as  to  naturally  raise  presumption  of  fraud  or 
mistake;  Brown  V.  Wallace,  2  Bland,  Ch.  585,  holding  that  no  rule  as  to  a 
definite  per  cent  is  established;  Wilson  Lumber  Co.  v.  Simpson,  22  Ont.  L.  Rep. 
452,  holding  that  words  "more  or  less"  added  to  statement  of  deed  of  lot  sold 
controlled  that  statement,  and  deed  could  not  be  reformed  because  of  slight  dif- 
ference. 

22  E.  R.  C.  852,  MARTIN  v.  PYCROFT,  2  De  G.  M.  &  G.  785,  16  Jur.  1125,  22 

L.  J.  Ch.  X.  S.  94,  1  Week.  Rep.  27,  58. 
Reformation  of  instruments. 

Cited  in  Anderson  v.  Douglas,  18  Manitoba  L.  Rep.  254,  holding  that  if  it' 
were  not  for  statute  of  frauds  court  could  rectify  agreement  to  sell  land,  ncit 
signed,  and  decree  specific  performance  in  same  action;  Jones  v.  Dale,  16  Ont. 
Rep.  717,  holding  that  contract  may  be  reformed  where  part  of  agreement  was 
omitted  from  writing  on  action  for  specific  performance  although  such  part  was 
intentionally  omitted;  Green  v.  Stevenson,  9  Ont.  L.  Rep.  671,  granting  relief 
where  instrument  omitted  terms  as  to  taxes  and  interest;  Muller  v.  Vettel,  25 
How.  Pr.  350,  granting  relief  where  by  mistake  provision  of  statute  of  frauds 
was  not  complied  with. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  343,  on  English  rule  where  mistake  is 
alleged  by  plaintiff  as  ground  for  reforming  agreement  and  enforcing  specific 
performance  of  contract  as  reformed. 
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Disapproved  in  Creigh  v.  Boggs,  19  W.  Va.  240,  granting  specific  performance 
of  a  contract  with  corrections  shown  by  parol  proof. 
—  Parol  proof. 

Cited  in  Juilliard  v.  Chaffee,  92  N.  Y.  529,  holding  that  it  may  be  shown  by 
parol  that  the  provisions  of  a  written  instrument  have  been  discharged  by 
performance  of  a  collateral  parol  agreement;  Mayer  v.  Adrian,  77  N.  C.  S3, 
holding  in  an  action  for  specific  performance  it  may  be  shown  by  parol  that 
contract  does  not  state  actual  agreement;  Bank  of  Hamilton  v.  Klock,  73  Hun, 
304,  26  N.  Y.  Supp.  259,  holding  oral  evidence  to  show  that  a  bond  was  given  for  a 
specific  purpose  admissible;  Jervis  v.  Berridge,  L.  R.  8  Cli.  351,  42  L.  J.  Ch. 
N.  S.  518,  28  L.  T.  X.  S.  481,  21  Week.  Rep.  395,  allowing  parol  evidence  to 
complete  an  incomplete  memorandum  in  writing;  Macomber  v.  Peckham,  16 
R.  I.  485,  17  Atl.  910,  holding  in  the  case  of  an  executory  contract  for  the  sale 
of  land  oral  testimony  cannot  be  received  in  equity  to  reform  the  written 
contract  on  account  of  mutual  mistake  and  to  specifically  enforce  it  as  reformed. 

Cited  in  note  in   28   L.R.A.  (N.S.)    881,   on   relief  from  mistake  of   law  as  to 
efi"ect  of  instrument. 
Validity  of  parol  agreement  regarding  land. 

Cited  in  Mathews  v.  Holmes,  C.  R.  2  A.  C.  230,  holding  that  there  can  be  no 
agreement  by  parol  in  relation  to  interest  in  land  and  the  execution  of  deed  is 
no  part  performance  of  any  completed  agreement,  and  must  necessarily  be  the 
agreement  itself. 
Validity  of  contract  with  intoxicated  person. 

Cited  in  note  in  54  L.R.A.  442,  on  validity  of  contract  with  intoxicated  person. 

Admissibility  of  parol  evidence  lo  vary,  contradict,  or  explain  written  in- 
struments. 

Cited  in  Mayer  v.  Adrain,  77  N.  C.  83,  holding  that  parol  evidence  is  ad- 
missible in  behalf  of  defendant  resisting  specific  performance  of  written  con- 
tract; Braun  v.  Wisconsin  Rendering  Co.  92  Wis.  245,  66  N.  W.  196,  holding 
that  evidence  of  contemporaneous  oral  agreement  by  which  payments  of  rent 
was  to  be  applied  upon  purchase  price  was  not  admissible;  Rogers  v.  Hewer, 
8  D.  L.  R.  288  (reversing  1  D.  L.  R.  747),  holding  that  writing  shown  by  parol 
not  to  include  entire  contract,  is  insuflScient  as  memorandum  under  statute  of 
frauds. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  340,  341,  as  to  how  far  parol  evidence  is 
admissible  to  vary  a  written  contract. 
Effect  of  mistake  in  memorandum  sufficient  under  Statute  of  Frauds. 

Cited   in   Knight   v.    Cushing,   1    D.   L.    R.   331,    holding   that   memorandum    in 
writing  otherwise  sufficient  under  statute  of  frauds  is  not  vitiated  by  reason  of 
insertion  of  incorrect  admission  of  payment  of  cash  portion  of  price  if  party  in 
whose   favor  admission   is   made   admits   error. 
Specific  performance. 

Cited  in  Ives  v.  Hazard,  4  R.  I.  14,  67  Am.  Dec.  500,  holding  that  where 
plaintiff  in  an  action  for  specific  performance  of  a  contract  of  sale  of  land 
alleged  his  readiness  to  perform-  a  parol  condition  of  the  contract,  the  mere  fact 
that  it  was  not  embodied  in  the  written  memorandum  would  not  be  a  bar  to 
relief;  McDonell  v.  McDonell,  21  Grant,  Ch.  (U.  C.)  342,  holding  that  specific 
performance  of  contract  will  not  be  decreed  when  court  is  satisfied  that  there  is 
bona  fide  misunderstanding  on   part  of  parties   as  to  provisions   of  agreement; 
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lu'll  V.  MilliT.  !>  Grant.  Cli.  (V.  C.)  3S5.  holding  that  in  an  action  for  specific 
jH«rforinance  of  an  agrccniont  the  plaintilf  may  forego  any  portion  whicli  is  for 
the  benetit  of  the  plaintiff;  Rogers  v.  llewor,  1  D.  L.  R.  747,  holding  that  where 
purchaser  of  land  offers  to  pay  whole  purchase  price,  fact  tliat  his  contract  of 
purchase  omitted  to  state  terms  of  payment,  will  not  disentitle  him  to  specific 
performance  of  contract. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.   331,  on   refusal  of  specific  performance 
where  agreement  fails  to  express  the  real   contract. 
Signlns  by  party  to  be  charged  as  satisfying  Statute  of  Fraiuls. 

Cited  in  Farwell  v.  Ix)wther,  18  111.  252,  holding  that  contract  or  proposition 
for  sale  of  land,  if  signed  by  party  to  be  cliarged  is  sufhcient  to  satisfy  tlie 
statute  of  frauds  when  there  is  a  simple  acceptance  without  varying  the  terms, 
and  due  notice  is  given  to  the  other  party. 

22  E.  R.  C.  870,  COOPER  v.  PHIBBS,  L.  R.  2  H.  L.  149,  16  L.  T.  N.   S.  678, 

15  Week.  Rep.  1049. 
Equitable  relief  on  ground  of  mistake. 

Cited  in  Walden  v.  Skimier,  101  U.  S.  577,  25  L.  ed.  963,  holding  that  juris- 
diction of  circuit  court  to  reform  deed  on  ground  of  mistake  is  not  defeated  by 
fact  that  with  principal  defendant  are  joined  as  nominal  parties  resident  exec- 
utors of  deceased  trustees;  Cole  v.  Pope,  29  Can.  S.  C.  291,  holding  mutual 
mistake  ground  for  equitable  relief;  Page  v.  Higgins,  150  Mass.  27,  5  L.R.A. 
1.52.  22  X.  E.  63,  holding  that  the  mistake  must  be  mutual  and  common  to  all 
parties  to  instrument;  Molson's  Bank  v.  Turley,  8  Ont.  Rep.  293;  McKenzie  v. 
Dwight,  11  Ont.  App.  Rep.  381;  Monne  v.  Ayer,  20  Jones  &  S.  139, — holding  that 
a  false  declaration  of  the  legal  purport  and  effect  of  a  deed  will  render  it  void- 
able whether  misstatement  had  its  origin  in  a  wish  to  deceive  or  in  a  mistaken 
belief;  Allen  v.  Richardson,  L.  R.  13  Ch.  Div.  524,  49  L.  J.  Ch.  N.  S.  137.  41 
L.  T.  N.  S.  614,  28  Week.  Rep.  313;  Bettyes  v.  Maynard,  46  L.  T.  N.  S.  7G6, 
30  Week.  Rep.  793, — holding  that  a  common  mistake  upon  a  material  point  is 
a  ground  for  resisting  specific  performance  of  an  agreement  for  sale  or  purchase; 
Brown  v.  British  American  Assur.  Co.  25  U.  C.  C.  P.  514,  granting  relief  from 
a  cancellation  of  a  policy  made  in  ignorance  of  a  loss  at  time;  Huddersfield 
Bkg.  Co.  v.  Lister  [1895]  2  Ch.  273,  64  L.  J.  Ch.  N.  S.  523,  12  Reports,  331,  72 
L.  T.  N.  S.  703,  43  Week.  Rep.  567,  setting  aside  a  sale  where  by  mistake  it 
included  property  which  could  not  be  sale  by  that  instrument;  Livingstone  v. 
Alurphy,  187  Mass.  315,  105  Am.  St.  Rep.  400,  72  N.  E.  1012,  granting  relief 
from  mistake  of  ownership  of  land;  Daniell  v.  Sinclair,  18  E.  R.  C.  144,  L.  R. 
6  App.  Cas.  181,  50  L.  J.  P.  C.  N.  C.  50,  44  L.  T.  N.  S.  257,  29  Week.  Rep. 
569,   holding  that   private   ownership   is   a   matter   of   fact;    Marshall    v.    Lane, 

27  App.  D.  C.  276,  setting  aside  an  instrument  executed  under  mistake  of  parties 
as  to  title  under  which  they  hold  certain  property;  Freinchnecht  v.  Meyer,  39 
N.  .J.  Eq.  551;  Renard  v.  Clink,  91  Mich.  1,  30  Am.  St.  Rep.  458,  51  X.  W. 
692, — granting  relief  where  mistake  was  to  validity  of  a  mortgage  foreclosure; 
Baldwin  v.  Kingstone,  18  Ont.  App.  63,  holding  that  money  paid  under  a 
mistake  of  private  ownership  may  be  recovered  back;  Burton  v.  Haden,  108 
Va.  51,  15  L.R.A.  (N.S.)  1038,  60  S.  E.  736,  holding  mistake  as  to  an  estate  in 
land  ground  for  equitable  relief;   Morgan  v.  Bell,  3  Wash.  554,  16  L.R.A.  614, 

28  Pac.  925,  granting  relief  from  a  contract  entered  into  under  a  mistake  of 
estate  because  of  i^iorance  of  laws  of  another  state;  McKibbon  v.  Williams, 
24  Ont.  App.  Rep.  123,  holding  mortgagor  to  have  a  lien  on  improvements  made 
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under  a  mistake  of  title;  Gummerson  v.  Banting,  18  Grant,  Ch.  (L^.  C.)  olG, 
holding  party  entitled  to  payment  for  improvements  made  in  good  faith  on 
land  where  title  proved  bad;  Wyld  v.  Liverpool,  L.  &  G.  Ins.  Co.  23  Grant,  Ch. 
(U.  C.)  442,  reforming  an  insurance  policy;  Rutherford  v.  McDonnell,  66  Ark. 
448,  51  S.  W.  1060,  setting  aside  a  satisfaction  made  on  mistaken  belief  that  a 
partner  had  authority  to  make  a  certain  conveyance;  Griffith  v.  Sebastian 
County,  49  Ark.  24,  3  S.  W.  886,  setting  aside  a  deed  made  on  mutual  mistake 
that  a  county  seat  was  removed  to  a  certain  place;  Park  Bros.  &  Co.  v.  Blodgett 
&  C.  Co.  64  Conn.  28,  29  Atl.  133,  holding  that  before  reforming  business  contract, 
proof  of  mistake  and  that  it  really  gives  unjust  advantage  to  one  party  ought 
to  be  of  most  convincing  character;  De  Beam  v.  Winans,  111  Md.  434,  74  Atl. 
626;  Wilson  v.  Maryland  L.  Ins.  Co.  60  Md.  150, — holding  that  equity  will  re- 
lieve against  mistake  of  cestui  que  trust  as  to  legal  rights;  Swedesboro  Loan  & 
Bldg.  Asso.  V.  Gans,  65  N.  J.  Eq.  132,  55  Atl.  82,  granting  relief  from  a  mistake 
as  to  private  ownership  of  property. 

Cited  in  notes  in  28  L.R.A.(N.S.)  826,  840,  on  relief  from  mistake  of  law  as 
to  effect  of  instrument;  22  E.  R.  C.  903,  904,  on  right  to  rescind  or  reform  con- 
tract on  ground  of  mistake;  15  L.R.A. (N.S.)  1043,  on  rescission- for  mistake 
as  to  extent  of  grantor's  title;  6  E.  R.  C.  229,  on  effect  of  fraud  inducing  execu- 
tion of  contract. 

Distinguished  in  Baker  v.  Baker,  94  Md.  627,  51  Atl.  566,  holding  mistake  of 
law  not  ground  for  relief;  Beaty  v.  Shaw,  14  Ont.  App.  Rep.  600,  holding  ini- 
Ijrovements  made  by  a  stranger  under  mistake  of  title  does  not  give  a  lien; 
Debenham  v.  Sawbridge  [1901]  2  Ch.  98,  70  L.  J.  Ch.  N.  S.  525,  49  Week.  Rep. 
502,  84  L.  T.  N.  S.  519,  17  Times  L.  R.  441,  holding  a  defect  of  title  no  ground 
for  recovery  of  purchase  money  paid  where  sale  was  by  court;  Alton  v.  First 
Nat.  Bank,  157  Mass.  341,  18  L.R.A.  144,  34  Am.  St.  Rep.  285,  32  N.  E.  228, 
holding  that  money  paid  to  a  bank  by  the  indorser  of  an  instrument  which  has 
been  discounted  and  which  both  erroneously  supposed  was  a  negotiable  note  can- 
not be  recovered. 
Rigiit  to  recover  money  paid  xiiider  ini.stake. 

Cited  in  Com.  ex  rel.  Atty.  Gen.  v.  Lancaster  County  Mut.  Live  Stock  & 
Chattel  Theft  Ins.  Co.  19  Pa.  Co.  Ct.  373,  holding  that  if  money  be  paid  under 
mistake,  which  there  was  no  ground  to  claim  in  conscience,  party  may  recover  it 
back. 

Cited   in   4   Dillon,   Mun.    Corp.    5th   ed.    2834,    on    nonrecoverability   back    of 
voluntary  payments  to  municipal  corporations  without  mistake  or  fraud. 
"Ignorantia  juris  haud  exciisat."' 

Cited  in  Reggio  v.  Warren,  207  Mass.  525,  ?,2  L.R.A.  (N.S.)  340,  93  N.  E. 
805,  20  Ann.  Cas.  1244,  holding  that  equity  makes  distinction  between  cases 
where  ignorance  is  of  well  known  rule  of  law  and  cases  where  ignorance  relates 
to  doubtful  construction  of  grant;  Houston  v.  Northern  P.  R.  Co.  109  Minn. 
273,  123  N.  W.  922,  18  Ann.  Cas.  325,  holding  that  maxim  ignorantia  juris  non 
excusat,  has  no  application  when  under  mutual  mistake  one  party  purchases 
property  from  another  party  which  purchaser  already  owns;  Smith  v.  Drew, 
25  Grant,  Ch.  (U.  C.)  188;  Howes  v.  Lee,  17  Grant,  Ch.  (U.  C.)  459;  Re  Oliver 
[1905]  1  Ch.  191,  74  L.  J.  Ch.  N.  S.  62;  Hobbs  v.  Esquimalt  &  N.  R.  Co.  (i 
B.  C.  228, — holding  maxim  "Ignorantia  juris  haud  excusaf  to  apply  only  to 
general  law  and  not  to  a  private  right;  Wallbridgc  v.  Gaujot,  14  Ont.  App.  Rep. 
475,  on  same  point;  Hart  v.  Macllreith,  41  N.  S.  351,  holding  maxim  not  to 
apply  to  a  mistake  as  to  powers  of  a  city  council;   Allcard  v.  Walker   [18901   2 
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rii.  3tJ9.  l):>  I,.  J.  Ch.  \.  S.  tUlO,  74  L.  T.  X.  S.  4S7,  44  Wook.  rvcp.  (Wil,  sottiii!; 
aside  an  iigivoniont  made  uiidor  a  mistakon  belief  as  to  powers  of  coiut  over 
inatrinionial  ri<jhts;  Com.  ex  rel.  Atty.  Gen.  v.  Laneaster  County  Live  Stoek  &  C. 
Ins.  Co.  6  Pa.  Dist.  R.  'M\.  14  Lane.  L.  Rev.  'u.  1  Uanpliin  Co.  Rep.  210,  holdini;; 
wliere  money  is  paid  under  a  mistake  of  law,  whore  there  was  no  ground  to 
claim  in  conseienee  the  party  may  reeover  it  hack;  Reynolds  v.  Palmer,  :V2 
Out.  Rep.  431,  holdinj;  that  widow  will  he  presumed  to  have  elected  althouph 
there  was  no  positive  evidence  that  slie  knew  that  she  was  entitled  to  dower; 
,Iones  v.  Clifford.  L.  R.  3  Ch.  Div.  779,  45  L.  J.  C"h.  N.  S.  SOO,  .-32  L.  T.  X.  S.  03, 
granting  relief  where  mistake  was  as  to  ownershij)  of  hereditaments;  (Jillam  v. 
<;illam.  29  Grant,  Ch.  (U.  C.)  37(5,  granting  relief  where  mistake  was  as  to 
exact  effect  of  dower  right. 

Cited  in  1  Page,  Contr.  276,  on  effect  of  mistake  of  law  involving  mistake  of 
fact :  Hollingsworth,  Contr.  154,  on  effect  and  validity  of  contract  of  mistake 
as  to  the  subject  matter;  Hollingsworth,  Contr.  14G,  on  effect  of  mistake  of  law 
or  fact  on  validity  of  contract;  Benjamin,  Sales,  5th  cd.  113,  on  mistake  of  law 
as  no  ground  for  avoiding  contract. 
I'rosuniption  of  sood  faith  of  fiduciary. 

Cited  in  Tylee  v.  R.  7  Can.  S.  C.  651,  holding  that  one  acting  in  a  fiduciary 
capacity  will  be  presumed  to  be  acting  for  benefit  of  cestui. 

22  E.  R.  C.   889,  BEAUCHAMP  v.  \YIXX,  L.  E.  6,  H.  L.  223,  22   Week.  Rep. 
193,  affirming  the  decision  of  the  Lords  Justices,   reported  in   L.   R.   4   Ch. 
502,  38  L.  J.  Ch.  X.  S.  556,  21  L.  T.  X".  S.  253,  17  Week.  Rep.  8G0. 
>ruliial  mistake  as  ground  for  equitable  relief. 

Cited  in  Eustis  Mfg.  Co.  v.  Saco  Brick  Co.  198  Mass.  212,  84  X.  E.  449,  hold- 
ing mutual  mistake  o,f  fact  to  be  ground  for  reformation  of  an  instrument  so 
as  to  conform  to  actual  bargain;  Bettyes  v.  Maynard,  46  L.  T.  X.  S.  766,  30 
Week.  Rep.  793,  holding  a  common  mistake  upon  a  material  point  to  be  a 
ground  for  resisting  specific  performance  of  .an  agreement  for  sale  or  purchase; 
Gould  V.  Emerson,  160  Mass.  438,  39  Am.  St.  Rep.  501,  35  X.  E.  1065,  holding 
a  mutual  mistake,  in  settling  a  partnership  account  gi'ound  for  equitable  relief; 
Swedesboro  Loan  &  Bldg.  Asso.  v.  Gans,  65  X^.  J.  Eq.  132,  55  Atl.  82,  holding 
.--ame  where  a  partj'  executed  an  instrument  under  a  mistake  as  to  effect  of 
another  instrument;  McQueen  v.  Phoenix  Mut.  Ins.  Co.  29  U.  C.  C.  P.  511, 
granting  relief  where  parties  relied  on  statement  of  insurance  agent  as  to 
necessity  of  consent  of  company  to  an  assignment  of  policy;  Molson's  Bank  v. 
Turley,  8  Ont.  Rep.  293,  holding  that  a  surety  had  a  right  to  rely  on  the 
representation  of  one  at  whose  instance  he  signed  that  it  would  not  alter  his 
position  to  sign  a  guaranty  under  seal;  Baldwin  v.  Kingstone,  18  Ont.  App.  Rep. 
63,  granting  relief  from  a  mistake  as  to  legal  construction  of  a  will ;  Wyld  v. 
Liverpool,  L.  &  G.  Ins  Co.  23  Grant  Ch.  {\J.  C.)  442,  reforming  a  fire  insurance 
jxjlicy;  Brown  v.  Blackwell,  35  U.  C.  Q.  B.  239,  reforming  a  lease;  Green  Bay 
&  M.  Canal  Co.  v.  Hewitt,  62  Wis.  316,  21  X.  W.  216,  reforming  a  deed  to  state 
intent  of  parties;  Freichnecht  v.  :Meyer,  39  X'.  J.  Eq.  551,  granting  relief  from  a 
mistake  of  law;  Kent  v.  Ocean  Acci.  &  Guarantee  Corp.  20  Ont.  L.  Rep.  226 
(dissenting  opinion),  on  sufficiency  of  evidence  for  purpose  of  procuring  re- 
formation of  contract  on  ground  of  mistake;  Daniell  v.  Sinclair,  18  E.  R.  C. 
144,  L.  R.  6  App.  Cas.  181,  50  L.  J.  P.  C.  X.  S.  50,  44  L.  T.  X.  S.  257,  29  Week. 
Rep.  569,  granting  relief  where  parties  figured  compound  interest  instead  of 
simple  interest;  Barrow  v.  Isaacs,  15  E.  R.  C.  770,  55  J.  P.  517,  60  L.  J.  Q.  B. 


2177  NOTES  ON  ENGLISH  RULING  CASES.      [22  E.  E.  C.  880 

N.  S.  179,  64  L.  T.  N.  S.  680,  [1891]  1  Q.  B.  417,  39  Week.  Rep.  336,  refusing 
to  grant  relief  from  mistake  of  parties  solicitor  in  neglecting  to  get  lessor's 
consent  to  a  sublease;  Sea  v.  McLean,  1  B.  C.  pt.  2.  67,  holding  where  vendor 
sells  land  by  a  certain  description  the  fact  that  he  is  ignorant  of  exact  number 
of  acres  no  ground  for  relief. 

Cited  in  note  in  6  E.  R.  C.  229,  on  effect  of  fraud  inducing  execution  of  con- 
tract. 

Distinguished  in  AVallbridge  v.  Gaujot,  14  Ont.  App.  Rep.  460,  holding  where 
one  mistook  his  legal  rights  on  a  contract  and  paid  money  that  equity  would 
grant  no  relief;  Dagley  v.  Dagley,  38  N.  S.  313,  holding  a  mistake  as  to  the 
effect  of  a  parol  conveyance  not  to  be  a  case  of  mistake  from  which  equity 
would  grant  relief;  Barrow  v.  Isaacs  [1891]  1  Q.  B.  417,  60  L.  J.  Q.  B.  N.  S.  179, 
64  L.  T.  N.  S.  686,  39  \Yeek.  Rep.  338,  55  J.  P.  517,  holding  omission  to  get 
lessor's  consent  to  a  sublease  no  ground  for  equitable  relief. 
"Ignorantia  juris  neininem  excvisat." 

Cited  in  Houston  v.  Northern  P.  R.  Co.  109  Minn.  273,  123  N.  W.  922,  18 
Ann.  Cas.  325,  holding  that  maxim,  ignorantia  juris  non  excusat,  has  no  applica- 
tion when  under  mutual  mistake  one  party  purchases  from  another  property 
which  purchaser  already  owns;  Reggio  v.  Warren,  207  Mass.  525,  32  L.R.A. 
(N.S.)  340,  93  N.  E.  805,  20  Ann.  Cas.  1244;  Goodspeed  v.  Ithaca  Street  R.  Co. 
184  N.  Y.  351,  77  N.  E.  392, — holding  that  equity  makes  distinction  between 
cases  where  ignorance  is  of  well  known  rule  of  law,  and.  cases  where  ignorance 
relates  to  doubtful  construction  of  some  grant;  New  York  &  C.  Gas  Coal  Co.  v. 
Graham,  226  Pa.  348,  75  Atl.  657,  holding  that  rule  ignorantia  juris  neminem 
excusat  does  not  apply  to  matter  of  law  arising  upon  doubtful  construction  of 
grant;  Smith  v.  Drew,  25  Grant,  Ch.  (U.  C.)  188,  holding  that  maxium  "Ignor- 
antia juris  neminem  excusat"  applied  only  to  general  law  of  the  land;  Hobbs 
v.  Esquimalt  &  N.  R.  Co.  6  B.  C.  228;  McLaren  v.  Kerr,  39  U.  C.  Q.  B.  507; 
Gillam  v.  Gillam,  29  Grant,  Ch.  (LT.  C.)  376, — holding  plirase  not  applicable  to 
ignorance  upon  a  matter  of  doubtful  construction  in  a  grant;  Reynolds  v. 
Palmer,  32  Ont.  Rep.  431,  holding  that  widow  will  be  presumed  to  have  elected 
although  there  was  no  positive  evidence  that  she  know  that  she  was  entitled  to 
dower. 

Cited  in  Benjamin,   Sales,   5tli  ed.   114,  on  mistake  of  law   as   no  ground   for 
avoiding   contract;    Pomeroy,    Spec.    Perf.    2d   ed.    320,    as   to   when    mistakes   of 
law  may  be  ground   for  relief  from  specific  enforcement  of  contract. 
Laches  as  barring  equitable  relief. 

Cited  in  Warren  v.  Adams,.  19  Colo.  515,  36  Pac.  604,  holding  length  of  time 
alone  not  sufficient  to  justify  the  court  in  refusing  equitable  relief. 
What  constitutes  acquiescence. 

Cited  in  Anderson  v.   South  Vancouver,  45   Can.   S.  C.  425,   Ann.   Cas.  19r2B, 
632,  holding  that  party  to  contract  cannot  because  of  more  silence  be  held   to 
have  acquiesced  unless  he  was   fully  cognizant  of  his   rights. 
What  constitutes  a  devi.se  of  soil. 

Cited  in  Robinson  v.  Duleep  Singli,  L.  R.  11  Cli.  Div.  798,  48  L.  J.  Cli.  N.  S. 
758,  39  L.  T.  N.  S.  313,  27  Week,  Rep.  21,  holding  a  demise  of  '"all  that  warren 
of  conies  in  L."  to  pass  the  soil  of  the  warren  and  not  merely  a  franchise. 
Resort  to  constant  usage  to  expound  meaning  of  ancient  document. 

Cited  in  note  in  14  E.  R.  C.  696-098,  on  resort  to  cou'ctant  usage  to  expound 
meaning  of  ancient  document. 

Notes  on  E.  R.  C— 137. 
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l\(TiH't  of  ^iMii-ral  words  of  an   iii.struiiioiK. 

Citod   in   Matlack's   .\|,|n;il.   7    Watts  &   S.   170.    IVniiclian   v.   Wi'bli.   2S   X.   C. 

i<l  Ired.  L.)  57;  (.Jruiuh'v  v.  Webb,  44  Mo.  444,  lUO  Am.  Dec.  :iU4,— lioldiiii- 
that  laiiiiuafjo  lunvovor  general,  when  used  in  connection  with  particular  subjcct- 
mattor.  will  be  presumed  to  be  used  in  subordination  to  that  matter:  Gunnestad 
V.  Price.  L.  R.  10  Exeh.  (55.  44  L.  J.  Exch.  X.  S.  44,  32  L.  T.  N.  S.  499,  23  Week. 
Kep.  470,  2  Asp.  Mar.  L.  C'as.  543,  holding  that  general  words  are  to  be  limited 
to  the  subject-matter:  Re  Perkins  [1898]  2  Ch.  183,  (57  L.  J.  Ch.  N.  S.  454,  78 
]..  T.  X.  S.  6G6,  5  Manson,  193,  14  Times  L.  R.  464,  46  Week.  Rep.  595,  holding 
that  general  words  will  not  be  held  to  extend  to  matters  manifestly  not  intend- 
ed to  be  included. 
—  As   limited  by   particular  recital.s. 

(  ited  in  Todd  v.  Mitchcdl.  67  111.  App.  84  (dissenting  opinion),  on  general 
words  in  contract  as  restrained  by  recitals  in  instrument,  as  applied  to  sub- 
ject-matter; Railton  v.  Taylor,  20  R.  I.  279,  39  L.R.A.  246,  38  Atl.  980,  holding 
that  general  terms  of  a  contract  are  restricted  and  limited  by  particular  re- 
citals: Johnson  County  v.  Wood,  84  Mo.  489,  holding  that  a  general  sweeping 
clause  in  an  instrument  are  limited  by  a  definite  description;  Marquette  Opera 
House  Bldg.  Co.  v.  ^^'ilson,  109  Mich.  223,  67  X.  \A'.  123,  liolding  that  general 
words  in  the  condition  of  a  bond  are  limited  by  a  particular  recital;  Rich  v. 
Lord,  18  Pick.  322;  Todd  v.  Mitchell,  168  111.  199,  48  X.  E.  35,— holding  that 
general  words  of  a  release  are  restrained  and  qualified  by  a  preceding  particular 
recital:  Bassett  v.  Lawrence,  193  111.  494,  61  X'.  E.  1098,  holding  same  where 
there  are  recitals  applied  to  subject-matter  Sherburne  v.  Goodv.in,  44  X.  H. 
271,  on  same  point;  Holmes  v.  Hubbard,  60  X.  Y.  183,  holding  the  added  words 
"liabilities  as  per  schedule  of  indebtedness  hereto  annexed"  to  limit  preceding 
general  words:  Bonnett  v.  Ritchie,  20  X.  S.  228,  holding  tiiat  conditions  in  bond 
of  indemnity  to  save  harmless  is  not  controlled  by  recital  mentioning  ])aper  of 
different  date;  Danby  v.  Coutts,  14  E.  R.  C.  769,  L.  R.  29  Ch.  Div.  500,  54  L.  .L 
Vh.  X.  S.  577,  52  L.  T.  X.  S.  401,  33  Week.  Rep.  559,  holding  a  recital  to  limit 
duration  of  time  of  authority  given  in  a  power  of  attorney ;  Walsh  v.  Trevan- 
ion,  2  E.  R.  C.  739,  19  L.  J.  Q.  B.  X.  S.  458,  15  Q.  B.  733,  holding  that  recitals 
in  a  deed  are  to  be  used  as  a  test  of  intention;  Delogny  v.  David,  12  La.  Ann. 
30  (dissenting  opinion);  Watson  v.  Sutro,  86  Cal.  500,  24  Pac.  172  (dissenting 
opinion), — on  efl'ect  in  a  deed  of  limited  and  particular  recital  over  general 
words. 
Scope  of  releases. 

Cited  in  Mclntyre  v.  W'illiamson,  1  Edw.  Ch.  34,  holding  that  general  release 
must  be  confined  to  what  was  under  consideration  at  time  of  giving  it;  Textor 
V.  Hutchings,  62  Md.  150,  holding  a  composition  agreement  in  full  satisfaction 
of  all  claims  of  creditors  joining,  includes  a  claim  for  damages  of  one  of  credit- 
ors for  breach  of  contract  to  deliver  goods;  Van  Slyke  v.  Van  Slyke,  80  X.  J. 
L.  382,  31  L.R.A, (N.S.)  778,  78  Atl.  179,  Ann.  Gas.  1912A,  498,  holding  that 
general  release  is  limited  in  scope  to  objects  provided  in  compromise  agreement; 
Kropidlowski  v.  Pfister  &  V.  Leather  Co.  149  W'is.  421,  39  L.R.A.  (X.S.)  509, 
135  X'.  W.  839,  holding  that  release  given  to  one  wrongdoer,  reciting  that  it 
does  not  release  others  and  that  is  given  in  part  satisfaction  only  does  not  re- 
lease other  wrongdoers. 
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Cited  in  note  in  S  L.R.A.(N.S.)  103G,  on  specilication  of  particulai'  claim  as 
limiting  import  of  general  release. 

Cited  in  1  Beach,  Contr.  566,  on  recitals  and,  ol)ject  of  release  qualifying  it. 
Parol  evidence  to  show  extent  of  a  release. 

Cited  in  Fire  Ins.  Asso.  v.  Wickliam,  141  U.  S.  564,  35  L.  ed.  860,  12  Sup. 
Ct.  Rep.  84,  holding  parol  evidence  admissible  to  show  that  a  certain  claim  was 
not  intended  to  be  included  in  a  release;  Hall  v.  Irons,  4  U.  C.  C.  P.  351,  hold- 
ing special  matter  to  evade  the  compreliensive  terms  of  a  release  may  be  shown 
by  rejjly;  Fowler  v.  Perrin,  25  LT.  C.  Q.  B.  227,  holding  in  equity  that  extent 
of  a  release  could  be  shown  by  parol. 
Construction  of  contracts. 

Cited  in  Macdonald  v.  Georgian  Bay  Lumber  Co.  2  Ont.  App.  Rep.  36;  Fire 
Extinguisher  Co.  v.  North  \Yestern  Fire  Extinguisher  Co.  20  Grant,  Ch.  (U.  C. ) 
625, — holding  that  the  true  meaning  of  an  agreement  is  to  be  ascertained  from 
the  whole  thereof,  and  especially  from  the  particular  words  thereof;  Gyles  v. 
Valk,  2  Speers,  L.  460,  holding  that  the  contraction  of  a  bond  is  to  be  taken 
from  whole  context  thereof;  Gilbert  v.  Finch,  173  N.  Y.  455,  61  L.R.A.  807,  93 
Am.  St.  Rep.  623,  66  N.  E.  133,  holding  that  whole  intention  of  parties  to  an 
instrument  is  to  be  carried  out. 
Pleading  breach  of  bond. 

Cited  in  State  v.  Dotts,  31  W.  Va.  819,  8  S.  E.  39],  holding  pleading  on  a 
supersedeas  bond  sufficient  where  it  sets  up  bond  and  breach  without  alleging 
occasion  of  giving  bond. 
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